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Preface 


Volume 2B, last replaced in 1965, accumulated a supplement nearly equalling 
the bound volume in size and including, among other things, extensive changes 
in the chapters relating to banks, corporations and insurance. This 1975 
Replacement Volume is issued to incorporate the new material in the bound 
volume and to eliminate what is obsolete. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, such opinions which construe a specific statute will be 
cited as an annotation to that statute. For a copy of an opinion or of its headnotes 
write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

The recompiled volume has been prepared and published under the supervision 
of the Department of Justice of the State of North Carolina. The members of 
the North Carolina Bar are requested to communicate any defects they may find 
in the General Statutes, and any suggestions they may have for improving them, 
to the Department. 


RuFus L. EDMISTEN 
Attorney General 
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53-31. 


Chapter 53. 


Banks. 
Article 1. Sec. 
ie 53-32. Additional remedy. 
Definitions. y 
sith he 53-33. Validation of acts of officers of insolvent 
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“Bank,” “surplus,” “undivided profits,” 
and other words defined. 


Article 2. 
Creation. 


How incorporated. 

Certificate of incorporation; how signed, 
proved and filed. 

Examination by Commissioner; when cer- 
tification to be refused; review by 


Commission. 

Certificate of incorporation, when certi- 
fied. 

Payment of capital stock. 

Statement filed before beginning 
business. 


Authorized to begin business. 
Transactions preliminary to beginning 
business. 


. Increase of capital stock. 

. Decrease of capital stock. 

. Consolidation of banks. 

. Consolidated banks deemed one bank. 

. Reorganization. 

. [Repealed. ] 

. Consolidation, conversion or merger of 


State banks or trust companies 
with national banks. 


. Fiduciary powers and liabilities of banks 


or trust companies merging or 
transferring assets and liabilities. 


Article 3. 
Dissolution and Liquidation. 


Voluntary liquidation. 

When Commissioner of Banks may take 
charge. 

Liquidation of banks. 

Sale of stocks of defunct banks validated. 

Statute relating to receivers applicable to 
insolvent banks. 

Disposition of books, records, etc. 

Destruction of records of liquidated insol- 
vent banks. 

Trust terminated on insolvency of trustee 
bank. 

Petition for new trustee; service upon 
parties interested. 

Publication and contents of notice. 

Appointment where no objection made. 

Hearing where objection made; appeal 
from order. 

Registration of final order. 

Petition and order applicable to all instru- 
ments involved. 


banks as trustees in deeds of trust. 

Validation of sales by Commissioner of 
Banks under mortgages, etc., giv- 
ing banks power of sale. 

Foreclosures and execution of deeds by 
Commissioner of Banks validated. 

Commissioner to report to Secretary of 
State certain matters relative to 
liquidation of closed banks; publi- 
cation. 


53-34. 


53-35. 


53-36. 


Article 4. 
Reopening of Closed Banks. 


53-37. Conditions under which banks may re- 
open. 


53-38. Certain contracts not affected. 


Article 5. 
Stockholders. 


New State banks to set up surplus fund. 

Executors, trustees, etc., not personally 
hable. 

53-41. Stock sold if subscription unpaid. 

53-42. Impairment of capital; assessments, etc. 

53-42.1. Report of changes in ownership or man- 

agement. 


53-39. 
53-40. 


Article 6. 
Powers and Duties. 


538-48. General powers. 

53-43.1. Obligations of agencies supervised by 
Farm Credit Administration as 
securities for deposits of public 
funds. 

Obligations of agencies supervised by 
Federal Home Loan Bank Board as 
securities for deposits of public 
funds. 

Officers and employees; share purchase 
and option plans. 

Issuance of capital notes and deben- 
tures. 

Minors’ deposits 
agreements. 

School thrift or savings plan. 

Safe-deposit boxes; unpaid rentals; pro- 
cedure; escheats. 

53-44. Investment in bonds guaranteed by 

United States. 

53-44.1. Investments in obligations of agencies 
supervised by Farm Credit Ad- 
ministration. 

58-44.2. Investments in obligations of agencies 
supervised by Federal Home Loan 
Bank Board. 


53-43.2. 


53-43.3. 
53-43.4. 


538-438.5. and  safe-deposit 
58-43.6. 


53-43.7. 
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Sec. 

53-45. Banks, fiduciaries, ete., authorized to in- 
vest in securities approved by the 
Secretary of Housing and Urban 
Development, Federal Housing 
Administration, Veterans Adminis- 
tration, etc. 

. Limitations on investments in securities. 

. Limitations on investment in stocks. 

. Limitations of loans. 

. Suspension of investment and loan limita- 
tion. 

. Requirement of reserve fund. 

. Reserve and cash defined. 

. Payment of forged check. 

. Payment of deposit in the name of minor. 

. Transactions not performed during bank- 
ing hours. 

. Commercial and business paper defined. 

. Bank acceptances defined. 

538-57, 538-58. [Repealed. ] 

. Payment of deposits in trust. 

. Authorized investment in farm 
bonds. 

. Authority to join federal reserve bank. 

. Establishment of branches or tellers’ win- 
dows. 

. Unlawful issuing of certificate of deposit. 

. Unlawful to loan on bank’s own stock. 

. Deposits payable on demand. 

. Savings deposits. 

. Banks controlled by boards of directors. 

. Statements showing deposits of State and 
State officials. 

. [Repealed. ] 

. No fees on remittances covering checks. 

. Checks payable in exchange. 

. [Repealed. ] 

. Checks exempted. 

. [Repealed. ] 

. Statement of account from bank to 
depositor deemed final adjustment 
if not objected to within five years. 

. Depositor not relieved from exercising 

diligence as to errors. 

Governor empowered to proclaim bank- 

ing holidays. 

53-77.1. Operation of banks on five-day week 

basis. 

53-77.2. [Repealed. | 

53-77.3. Banks suspending business during an 

emergency. 


Article 7. 


Officers and Directors. 


loan 


53-77. 


53-78. Appointment of executive and loan com- 
mittees by directors. 

53-79. Minutes of meetings of directors and ex- 
ecutive and loan committees. 

53-80. Qualifications of directors. 

53-81. Directors shall take oath. 

53-82. Liability of directors. 

53-83. Examining committee of directors. 
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Sec. 

53-84. Depositories designated by directors. 

53-85. Stockholders’ book. 

53-86. Directors, officers, etc., accepting fees, 
CU, 

53-87. Directors may declare dividends. 

538-88. Use of surplus. 

53-89. Overdrafts, payment by officer, etc. 

53-90. Officers and employees shall give bond. 

53-91. When officers and employees may bor- 

row. 


Article 8. 


Commissioner of Banks and State 
Banking Commission. 


53-92. Appointment of Commissioner of Banks; 
State Banking Commission. 

53-92.1. Commission bound by requirements 
imposed on Commissioner as to 
certification of new banks, estab- 
lishment of branches, etc. 

53-93. Powers and duties of Commissioner. 

53-93.1. Deputy commissioner. 

53-94. Right to sue and defend in actions in- 
volving banks; liability to suit. 


53-95. Commissioner to exercise powers under 
supervision of Banking Commis- 
sion. 

53-96. Salary of Commissioner; legal assis- 


tance and compensation. 

Vacancy appointments and removal. 

Seal of office of Commissioner; certifica- 
tion of documents. 

Official records. 

General or special investigations of in- 
solvent banks. 

Clerical help. 

Offices. 

[ Repealed. ] 

Commissioner of Banks shall 
supervision over, etc. 

Reports of condition. 

Special reports. 

Penalty for failure to make report. 

List of stockholders to be kept. 

Official communications of Commis- 
sioner of Banks. 

Banking Commission to prescribe books, 
records, etc.; retention, reproduc- 
tion and disposition of records. 

When reserve below legal requirement. 

Appraisal of assets of doubtful value. 

Certified copies of records as evidence. 

Other powers of State Banking Commis- 
sion. 

State Banking Commission to make 
rules and regulations. 

Commissioner need not take over banks 
failing to meet deposit demands. 


53-97, 
53-98. 


53-99. 
53-100. 


53-101. 
53-102. 
53-103. 


53-104. have 


53-105. 
53-106. 
53-107. 
53-108. 
53-109. 


53-110. 
53-111. 
53-112. 
53-113. 
53-114. 
53-115. 


53-116. 


Sec. 


53-117. 


53-118. 
53-119. 
53-120. 


53-121. 
53-122. 


53-123. 


53-124. 
53-125. 


53-126. 
53-127. 


53-128. 


53-129. 


53-130. 


53-131. 
53-1382. 
53-133. 


53-134. 


53-135. 


53-136. 
53-137. 
53-138. 
53-139. 
53-140. 
53-141. 
53-142. 
53-143. 


53-144. 
53-145, 


53-146. 
53-147. 
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Article 9. 


Bank Examiners. 


Appointment 
Banks. 

Duties and powers. 

Removal of officers and employees. 

Examiners may administer oaths; sum- 
moning witnesses. 

Examiners may make arrest. 


Fees for examinations and other ser- 
vices. 


Examiners shall make report. 


by Commissioner of 


Article 10. 
Penalties. 


Examiner making false report. 

Examiners disclosing confidential infor- 
mation. 

Loans or gratuities forbidden. 

Use of “bank,” “banking,” or “trust” in 
corporate name. 

Willfully and maliciously making 
derogatory reports. 

Misapplication, embezzlement of funds, 
CLC 

Making false entries in banking ac- 
counts; misrepresenting assets and 
abilities of banks. 

False certification of a check. 

Receiving deposits in insolvent banks. 

Advertising larger amount than that 
paid in capital stock. 

Offenses declared misdemeanors; prose- 
cution; employment of counsel; 
punishment. 


General corporation law to apply. 


Article 11. 


Industrial Banks. 


Industrial bank defined. 

Manner of organization. 

Corporate title. 

Capital stock. 

Sales of capital stock; accounting; fees. 
Powers. 

Restriction on powers. 


Investments; securities; loans; limita- 
tions. 


Supervision and examination. 
Sections of general law applicable. 


Article 12. 
Joint Deposits. 


Deposits in two names. 
[Repealed. ] 
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Article 13. 


Conservation of Bank Assets and 
Issuance of Preferred Stock. 


. Provision for bank conservators; duties 

and powers. 

. Examination of bank. 

. Termination of conservatorship. 

. Special funds for paying depositors and 

creditors ratably; new deposits. 

. Reorganization on agreement of deposi- 

tors and stockholders. 

. Segregation of recent deposits not effec- 
tive after bank turned back to of- 
ficers; notice of turning bank back 
to officers. 

Issuance of preferred stock. 

Rights and liabilities of preferred stock- 
holders. 

Term “stock” not to include preferred 
stock; latter not to be used as 
collateral for loans. 

Rights and liabilities of conservator. 

Naming of conservator not liquidation. 


Article 14. 
Banks Acting in a Fiduciary Capacity. 


53-154. 
53-155. 


53-156. 


53-157. 
53-158. 


53-159. Banks may act as fiduciary. 

58-159.1. Power of fiduciary or custodian to 
deposit securities in a clearing cor- 
poration. 

53-160. License to do business. 

53-161. Examination as to solvency. 

538-162. Certificate of solvency. 

538-163. Clerk of superior court notified of 
license and revocation. 


Article 15. 
North Carolina Consumer Finance Act. 


53-164. Title. 

538-165. Definitions. 

53-166. Scope of Article; evasions; penalties; 
loans in violation of Article void. 

Expenses of supervision. 

License required; showing of conve- 
nience, advantage and financial re- 
sponsibility; investigation of 
applicants; hearings; existing 
businesses; contents of license; 
transfer; posting. 


53-167. 
53-168. 


53-169. Application for license. 

53-170. Locations; change of ownership or man- 
agement. 

538-171. Revocation, suspension or surrender of 
license. 

53-172. Conduct of other business in same of- 
fice. 

53-173. Maximum rate of charge; computation 


of charges; limitation on interest 
after judgment; limitation on inter- 
est after maturity of the loan; inap- 
plicability of other sections. 
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53-173.1. Computations; other procedures. 
53-173.2. Special rate. 


53-174. 
53-175. 
53-176. 


53-177. 
53-178. 


53-179. 
53-180. 


53-181. 


53-182. 
53-183. 


53-184. 
53-185. 
53-186. 
53-187. 
53-188. 
53-189. 


53-190. 
53-191. 


Refund. Sec. 

Default charge. 53-192. 

Optional rates, maturities and amounts. 53-193. 

58-176.1. Motor vehicle lenders. 53-194. 

Recording fees. 

No further charges; no splitting 53-195. 
contracts; certain contracts void. 53-196. 

Multiple-office loan limitations. 

Limitations and prohibitions on prac- 58-197. 
tices and agreements. 53-198. 

Statements and information to be fur- 
nished to borrowers; power of at- 
torney cr confession of judgment 53-199. 
prohibited. 

Payment of loans; receipts. 53-200. 

Advertising, broadcasting, etc., false or 
misleading statements. 53-201. 

Securing of information; records andre- 58-202. 
ports; allocations of expense. 53-203. 

Rules and regulations by Banking Com- 
mission and Commissioner. 

Commissioner to issue subpoenas, con- 58-204. 
duct hearings, give publicity to 
investigations, ete. 

Injunctive powers; receivers. 93-205. 

Review of regulations, order or act of 58-206. 
Commission or Commissioner. 

Insurance. 53-207. 

Loans made elsewhere. 53-208. 

Businesses exempted. 

ARTICLE 1. 
Definitions. | 


§ 53-1. “‘Bank,”’ “‘surplus,’’ ‘‘undivided profits,’’ 
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Article 16. 
Sale of Checks Act. 


Citation of Article. 

Definitions. 

License required to sell or issue checks; 
exception. 

Exemptions. 

Form and contents of license applica- 
tions. 

Investigation fee. 

Approved applicants to furnish surety 
bonds; lists of locations; cancella- 
tion of bonds. 

Requiring additional bonds; deposits in 
lieu of bonds. 

Investigation of applicants; issuance of 
licenses. 

Minimum net worth of licensees. 

License fees. 

More than one location authorized; em- 
ployees, agents and _—rep- 
resentatives. 

Annual lists of locations and agents; 
annual financial statements; au- 
dits. 

Exempt agents need not be listed. 

Notice of denial or revocation of license; 
hearing; appeal. 

Grounds for revoking licenses. 

Violation a misdemeanor. 


and other words de- 


fined. — The following definitions shall be applied to the terms used in this 
Chapter: ; 

(1) Bank. — The term “bank”’ shall be construed to mean any corporation, 
other than building and loan associations, industrial banks, and credit 
unions, receiving, soliciting, or accepting money or its equivalent on 


deposit as a business. 


(2) Demand Deposits. — The term ‘‘demand deposits” means all deposits, 
the payment of which can be legally required within 30 days. 

(3) Insolvency. — The term “insolvency” means: 

a. When a bank cannot meet its deposit liabilities as they become due 


in the regular course of business; 


b. When the actual cash market value of its assets is insufficient to pay 
its liabilities to depositors and other creditors; 

c. When its reserve shall fall under the amount required by this 
Chapter, and it shall fail to make good such reserve within 30 days 
after being required to do so by the Commissioner of Banks; 


d. Whenever the undivided 


4 
cover losses of the ban 


) 


stock is created. 


ofits and surplus shall be inadequate to 
whereby an impairment of the capital 


(4) Net Earnings. — The term “net earnings” means the excess of the gross 
earnings of any bank over the expenses and losses chargeable against 
such earnings during any dividend period. 
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(5) Practical Banker. — The term “practical banker’ means an officer or 
employee of a bank actively engaged in performing duties in managing 
or supervising or assisting in managing or supervising the conducting 
of a banking business, including any such banker who is in a retired 


status from such duties. 


(6) Surplus. — The term “surplus” means a fund created pursuant to the 
provisions of this Chapter by a bank from payments by stockholders 
or from its net earnings or undivided profits which, to the amount 
specified and by any additions thereto set apart and designated as such, 
is not available for the payment of dividends, and cannot be used for 
the payment of expenses or losses so long as such bank has undivided 


profits. 


(7) Time Deposits. — The term “time deposits” means all deposits, the 
payment of which cannot be legally required within 30 days. 

(8) Undivided Profits. — The term “undivided profits’? means the credit 
balance of the profit and loss account of any bank. (1921, c. 4, s. 1; C. 
Nasewe(a); JOZ in cediv aswel IOI chZ43es. 5:1 194 5a cay Ades. 1:.1967, 


c. 189, Ss. 21.) 


Cross References. — As to definitions of 
“commercial and business paper” and “‘trade ac- 
ceptance,” see § 53-55. As to definition of “bank 
acceptances,” see § 53-56. As to definition of 
“goods,” see § 53-56. As to definition of 
“reserve,” see § 58-51. As to definition of 
“Federal Reserve Act,” “Federal Reserve 
Board,” “federal reserve banks,” and ‘‘“member 
banks,” see 8 53-61. As to definition of ‘‘bank”’ 
as used in the Uniform Commercial Code, see § 
25-1-201. As to demand deposits, see § 53-65. 

Editor’s Note. — In 1921 the General Assem- 
bly passed an act which enlarged the former Cor- 
poration Commission’s powers of supervision 
over banks and made more specific regulations 


for the business of banking. See Litchfield v. 
Roper, 192 N.C. 202, 1348S.E. 651 (1926). By Pub- 
lic Laws 1931, c. 248, all the powers vested in the 
Corporation Commission with respect to banks 
were transferred to the Commissioner of Banks, 
and former laws relating to banks and banking 
were conformably amended. Blades v. Hood, 203 
N.C. 56, 164 8.E. 828 (1982). See § 53-92 et seq. 

For comment on usury law in North Carolina, 
see 47 N.C.L. Rev. 761 (1969). 

The definition of “insolvency” as set forth in 
this section is correct. State v. Shipman, 202 
N.C..518, 163 8:5. 6571932): 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 8.E.2d 543 (1961). 


ARTICLE 2. 
Creation. 


§ 53-2. How incorporated. — Any number of persons, not less than five, who 
may be desirous of forming a company and engaging in the business of 
establishing, maintaining, and operating banks of discount and deposit to be 
known as commercial banks, or engaging in the business of establishing, 
maintaining, and operating offices of loan and deposits to be known as savings 
banks, or of establishing, maintaining, and operating banks having departments 
for both classes of business, or operating banks engaged in doing a trust and 
fiduciary business, shall be incorporated in the manner following and in no other 
way; that is to say, such persons shall, by a certificate of incorporation under 
their hands and seals set forth: 


(1) The name of the corporation; no name shall be used already in use by 
another existing corporation organized under the laws of this State or 
of the Congress, or so nearly similar thereto as to lead to uncertainty 
or confusion. 


(2) The location of its principal office in this State. 


(3) The nature of its business, whether that of a commercial bank, savings 
bank, trust company, or a combination of two or more or all of such 
classes of business. 
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(4) The amount of its authorized capital stock, the number of shares into 
which it is divided, the par value of each share; the amount of capital 
stock with which it will commence business, which shall not be less than 
one hundred thousand dollars ($100,000) in cities or towns of 3000 
population and under; one hundred fifty thousand dollars ($150,000) in 
cities or towns of more than 3000 population and less than 10,000 
population; two hundred thousand dollars ($200,000) in cities or towns 
of more than 10,000 pupulation and less than 25,000 population; two 
hundred fifty thousand dollars ($250,000) in cities or towns or more than 
25,000 population and less than 50,000 population; or three hundred 
thousand dollars ($300,000) in cities or towns of more than 50,000 
population; and in addition shall have a paid-in surplus of at least fifty 
percent (50%) of the authorized capital stock, as hereinbefore set out; 
the population to be ascertained by the last preceding national census: 
Provided, that this subdivision shall not a pr to banks organized and 
doing business prior to its adoption. Provi at further, that fractional 
shares may be issued for the purpose of complying with the 
requirements of G.S. 538-88. The Banking Commission is hereb 
authorized and directed to adopt rules and regulations to keep seh 
original required minimum capital funds intact to the end that they 
remain in and with the bank as a protection for depositors. 

(5) The names and post-office addresses of subscribers for stock, and the 
number of shares subscribed by each; the aggregate of such 
subscriptions shall be the amount of the capital with which the company 
will commence business. 

(6) Period, if any, limited for the duration of the company. (1921, c. 4, s. 2; 
GMDe Sociale cde se 22 O29 aC. eel 1941 Ce 61: 1 955,,¢. 
1209.55; 10g eC Alonso 00 LC 8504S.) 


Cross Reference. — As to provision for chise which is dependent on a grant of corporate 


branch banks, see 8 53-62. 

A banking corporation is wholly a creature 
of statute, doing business by legislative grace, 
and the right to carry on a banking business 


powers by the State. Young v. Roberts, 252 N.C. 
9, 112 S.E.2d 758 (1960). 

Cited in Cocke v. Hood, 205 N.C. 832, 170 S.E. 
637 (1933). 


through the agency of a corporation is a fran- 


§ 53-3. Certificate of incorporation; how signed, proved and filed. — The 
certificate of incorporation shall be signed by the original incorporators, or a 
majority of them, and shall be proved or acknowledged before an officer duly 
authorized under the laws of this State to take proof or acknowledgment of 
deeds, and shall be filed in the office of the Secretary of State. The Secretary 
of State shall forthwith transmit to the Commissioner of Banks a copy of said 
certificate of incorporation, and shall not issue or record the same until duly 
authorized so to do by the Commissioner of Banks as hereinafter provided. (1921, 
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Suit upon Refusal to Issue Charter. — Where 
plaintiffs applied for an industrial bank charter, 
and their application was not passed upon by the 
Secretary of State on the advice and recommen- 
dation of the Commissioner of Banks, acting in 
accordance with the statutes, and plaintiffs sued 
to compel the issuance of a charter, alleging no 
capricious acts, bad faith or disregard of law by 


the State officers, the complaint did not state a 
cause of action and was not sufficient as a 
petition for certiorari or as an application for 
mandamus. Pue v. Hood, 222 N.C. 310, 22 S.E.2d 
896 (1942). 

Cited in Young v. Roberts, 252 N.C. 9, 112 
S.E.2d 758 (1960). 
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§ 53-4. Examination by Commissioner; when certification to be refused; 
review by Commission. — Upon receipt of a copy of the certificate of 
incorporation of the proposed bank, the Commissioner of Banks shall at once 
examine into all the facts connected with the formation of such proposed 
corporation including its location and proposed stockholders, and if it appears 
that such corporation, if formed, will be lawfully entitled to commence the 
business of banking, the Commissioner of Banks shall so certify to the Secretary 
of State, unless upon examination and investigation he finds that 

(1) The proposed corporation is formed for any other than legitimate 
banking business; or 

(2) That the character, general fitness, and responsibility of the persons 
proposed as stockholders in such corporation and directors, officers, 
and other managerial officials are not such as to command the 
confidence of the community in which said bank is proposed to be 
located; or 

(3) That the probable volume of business and reasonable public demand in 
such community is not sufficient to assure and maintain the solvency 
of the new bank and of the then existing bank or banks in said 
community; or 

(4) That the name of the proposed corporation is likely to mislead the public 
as to its character or purpose; or 

(5) That the proposed name is the same as the one already adopted or 
ee by an existing bank in this State, or so similar thereto as 
to be likely to mislead the public. 

Upon such certification the Secretary of State shall issue and record such 
certificate of incorporation. 

Notwithstanding any other provisions of this section, the Commissioner of 
Banks shall not make the certification to the Secretary of State described above 
until he shall have ascertained that the establishment of such bank will meet 
the needs and promote the convenience of the community to be served by the 
bank. Any action taken by the Commissioner of Banks pursuant to this section 
shall be subject to review by the State Banking Commission which shall have 
the authority to approve, modify or disapprove any action taken or recommended 
by the Commissioner of Banks. (1921, c. 4, s. 4; Ex. Sess. 1921, c. 56, s. 1; C.S., 
SVAN RIA Bul (Mls Su SP Oe IPAS bend dis Lats halos 70S Biel RS ia CC ets bat 
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This section and § 53-92 are construed in 
pari materia. Young v. Roberts, 252 N.C. 9, 112 
S.E.2d 758 (1960). 


Duty and Discretion of Commissioner. — 
This section was complete in every respect when 
it left the hands of the legislature, and the duty 
imposed upon and the discretion vested in the 
Commissioner of Banks bears only upon the 
question whether certain conditions exist jus- 
tifying the creation of the proposed bank under 
the terms and procedure laid down in the statute. 
His action and the certificate issued thereon 
merely constitute the prescribed procedure to 
determine whether the franchise applied for was 
grantable under the law. Pue v. Hood, 222 N.C. 
310, 22 S.E.2d 896 (1942). 


Basis for Refusal to Issue Certificate. — If 
the -certificate of incorporation complies with 
statutory requirements in all other respects, the 
authority of the Commissioner of Banks to 
refuse to issue such certificate to the Secretary 


of State must be based on a finding adverse to 
the proposed banking corporation in respect of 
one or more of the legislative standards defined 
in this section. Young v. Roberts, 252 N.C. 9, 112 
S.E.2d 758 (1960). 


Review by State Banking Commission. — 
Any decision made by the Commissioner of 
Banks in the exercise of the responsibility and 
authority conferred upon him by this section is 
subject to review by the State Banking Commis- 
sion upon application by any adversely affected 
interested person. Young v. Roberts, 252 N.C. 9, 
112 S.E.2d 758 (1960). 


Review Based on Legislative Standards. — 
However, upon review of a decision of the 
Commissioner of Banks, with reference to a 
certificate of incorporation of a proposed bank- 
ing corporation otherwise in compliance with the 
statutory requirements, the Commission has no 
authority to direct the Commissioner of Banks 
to refuse to issue a certificate of approval, ex- 
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Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 548 (1961). 


cept on a finding adverse to the proposed bank- 
ing corporation in respect of one or more of the 
legislative standards defined in this section. 
Young v. Roberts, 252 N.C. 9, 112 S.E.2d 758 
(1960). 


§ 53-5. Certificate of incorporation, when certified. — Upon receipt of such 
certificate from the Commissioner of Banks, the Secretary of State shall, if said 
certificate of incorporation be in accordance with law, cause the same to be 
recorded in his office in a book to be kept for that purpose, and known as the 
corporation book, and he shall, upon the payment of the organization tax and 
fees, certify under his official seal two copies of the said certificate of 
incorporation and probates, one of which shall forthwith be recorded in the office 
of the register of deeds of the county where the principal office of said 
corporation in this State shall or is to be located, in a book to be known as the 
record of incorporations, and the other certified copy shall be filed in the office 
of the Commissioner of Banks, and thereupon the said persons shall be a body 
politic and corporate under the name stated in such certificate. The said 
certificate of incorporation, or a copy thereof, duly certified by the Secretar 
of State or the register of deeds of the county in which the same is recorded, 
or by the Commissioner of Banks, under their respective seals, shall be evidence 
in al courts and places, and shall, in all judicial proceedings, be deemed prima 
facie evidence of the complete organization and incorporation of the company 
purporting thereby to have been established. The charter of any bank which fails 
to complete its organization and open for business to the public within six 
months after the date of filing its certificate of incorporation with the Secretary 
of State shall be void: Provided, however, the Commissioner of Banks may for 
cause extend the limitation herein imposed. (1921, c. 4, s. 5; C.S., s. 217(d); 1981, 
Cease wl DIOL) CaSlou Sane 


Editor’s Note. — Session Laws 1967, ¢c. 823, 
which substituted “register of deeds” for “clerk 
of the superior court” in this section, provides, 
in s. 34: “It is the intent of this act to establish 
the office of the register of deeds as the filing 
office for all of the corporate and related docu- 
ments now required to be filed with the clerk of 
the superior court and to transfer all of the du- 
ties relating thereto from the clerk of the 
superior court to the register of deeds. To this 
end, all relevant sections of the General Statutes 
of North Carolina not specifically amended by 
sections 1 through 33 of this act are hereby 
amended to the same effect.” 


Only State May Take Advantage of Defect in 
Organization. — A defect in the organization of 
a bank because of failure to begin business with- 
in the specified time can be taken advantage of 
only by a direct proceeding by the State for that 
purpose. Boyd v. Redd, 120 N.C. 335, 27 S.E. 35 
(1897). 

The limitation set out in the last sentence of 
this section applies only in the event the ‘‘said 
persons” have become “a body politic and corpo- 
rate’ and the certificate of incorporation has 
been recorded and issued. Young v. Roberts, 252 
N.C. 9, 112 8.E.2d 758 (1960). 


§ 53-6. Payment of capital stock. — The capital stock of every bank shall 
be fully paid in, in cash, before it shall be authorized by the Commissioner of 
Banks to commence business and the full payment in cash of the capital stock 
shall be certified to the Commissioner of Banks under oath by the president and 
cashier of the said bank. Provided, that the stock sold by any bank in process 
of organization, or for an increase of the capital stock, shall be accounted for 
to the bank in the full amount paid for the same. No commission or fee shall 
be paid to any person, association, or corporation for selling such stock. The 
Commissioner of Banks shall refuse authority to commence business to any 
bank if commissions or fees have been paid, or have been contracted to be paid 
by it, or by anyone in its behalf, to any person, association, or corporation for 
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securing subscriptions for or selling stock in such bank. (1921, ¢c. 4, s. 6; C.S., 
Sai (6) 2 LOA (ee ot 91 GC 245,08\ 0.) 


Cross Reference. — As to the similar provi- capital stock. Cooke v. Outland, 265 N.C. 601, 
sion relating to industrial banks, see § 58-140. 144 §.E.2d 835 (1965). 

Capital Stock Required. — Domestic banks 
must have, by express provision of this section, 


§ 53-7. Statement filed before beginning business. — Before such company 
shall begin the business of banking, banking and trust, fiduciary, or surety 
business, there shall be filed with the Commissioner of Banks a statement under 
oath by the president or cashier, containing the names of all the directors and 
officers, with the date of their election or appointment, term of office, residence, 
and post-office address of each, the amount of capital stock of which each is the 
owner in good faith and the amount of money paid in on account of the capital 
stock. Nothing shall be received in payment of capital stock but money. (1921, 
G4) STU Gas Uiseid (ih ol OS bACe 2437 'S.45)) 


§ 53-8. Authorized to begin business. — Upon filing of such statement, the 
Commissioner of Banks shall examine into its affairs, ascertain especially the 
amount of money paid in on account of its capital, the name and place of 
residence of each director, the amount of capital stock of which each is the owner 
in good faith, and whether such corporation has complied with all the provisions 
of law required to entitle it to engage in business. If upon such examination it 
appears to the Commissioner of Banks that it is lawfully entitled to commence 
the business of banking, banking and trust, fiduciary, or surety business, he 
shall give to such corporation a certificate signed by the Commissioner of Banks, 
that such corporation has complied with all the provisions of the law required 
to be complied with, before commencing the business of banking, and that such 
corporation is authorized to commence business. (1921, ¢. 4, s. 8; C.8., s. 217(g); 
1931 cw2457 S852) 


§ 53-9. Transactions preliminary to beginning business. — No such 
corporation shall transact any business except such as is incidental and 
necessarily preliminary to its organization until 1t has been authorized to do so 
°y the Commissioner of Banks. (1921, c. 4, s. 9; C. S., s. 217(h); 1931, c. 248, s. 
5. 


§ 53-10. Increase of capital stock. — (a) A corporation doing business under 
the provisions of this Chapter may increase its capital stock as provided by law 
for other corporations. 

(b) A bank may, with the approval of the Commissioner of Banks and by the 
vote of the holders of at least two thirds of the stock of the particular class or 
classes of stock entitled to vote on such proposal, amend its charter to authorize 
an increase in the common stock of the bank in the category of authorized but 
unissued stock in an amount not to exceed ten percent (10%) of the outstandin 
shares of such class or classes of stock and shares so authorized shall be deeme 
released from preemptive rights. Such authorized but unissued stock may be 
issued from time to time to officers or employees of the bank pursuant to a stock 
option or stock purchase plan adopted in accordance with this Chapter. (1921, 
CuANE 0: Com. es. U1(1) se L9G5ec. 8032: 1967, 6c): 789.08.48;) 


§ 53-11. Decrease of capital stock. — A corporation doing business under 
the provisions of this Chapter may reduce its capital stock in the manner 
provided for other corporations upon a vote in favor of the decrease of two thirds 
in interest of each class of stockholders with voting powers: Provided, that no 
bank shall reduce its capital stock to an amount less than the minimum required 
by law. Such reduction shall not be valid or warrant the cancellation of stock 


? 
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certificates until it has been approved by the Commissioner of Banks. Such 
approval shall not be given except upon a finding by the Commissioner of Banks 
that the security of existing creditors of the corporation will not be impaired. 
(Poe ae see Ge Se SSOLT() LIS LECs 245.80.) 


§ 53-12. Consolidation of banks. — A bank may consolidate with or transfer 
its assets and liabilities to another bank. Before such consolidation or transfer 
shall become effective, each bank concerned in such consolidation or transfer 
shall file, or cause to be filed, with the Commissioner of Banks, certified copies 
of all proceedings had by its directors and stockholders, which said stockholders’ 
proceedings shall set forth that holders of at least two thirds of the stock voted 
in the affirmative on the proposition of consolidation or transfer. Such 
stockholders’ proceedings shall also contain a complete copy of the agreement 
made and entered into between said banks, with reference to such consolidation 
or transfer. Upon the filing of such stockholders’ and directors’ proceedings as 
aforesaid, the Commissioner of Banks shall cause to be made an investigation 
of each bank to determine whether the interests of the depositors, creditors, and 
stockholders of each bank are protected, and find such consolidation is in the 
public interest, and that such consolidation or transfer is made for legitimate 
purposes, and his consent to or rejection of such consolidation or transfer shall 
be based upon such investigation. No such consolidation or transfer shall be 
made without the consent of the Commissioner of Banks. The expense of such 
investigation shall be paid by such banks. Notice of such consolidation or 
transfer shall be published for four weeks before or after the same is to become 
effective, at the discretion of the Commissioner of Banks, in a newspaper 
published in a city, town, or county in which each of said banks is located, and 
a certified copy heeete shall be filed with the Commissioner of Banks. In case 
of either transfer or consolidation the rights of creditors shall be preserved 
unimpaired, and the respective companies deemed to be in existence to preserve 


such rights for a period of three years. 
Gmc45es 0. 1901) Cc: 189, S4:) 


Cross References. — As to merger of corpora- 
tions generally, see 8 55-107 et seq. As to liquida- 
tion of banks, see § 53-20 and note. 

Presumption of Approval of Transaction. — 
Where under the provisions of this section a 
State bank transferred its assets to another 
State bank, the latter assuming the former’s 
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liabilities under a consolidation agreement, it 
was presumed that the former Corporation Com- 
mission had notice or knowledge of the transac- 
tion coming within the scope of its duties, and 
had approved the transaction. Corporation 
Comm’n v. Stockholders, 199 N.C. 586, 155 S.E. 
445 (1930). 


§ 53-13. Consolidated banks deemed one bank. — In case of consolidation 
when the agreement of consolidation is made, and a duly certified copy thereof 
is filed with the Secretary of State, together with a certified copy of the approval 
of the Commissioner of Banks to such consolidation, the banks, parties thereto, 
shall be held to be one company, possessed of the rights, privileges, powers, and 
franchises of the several companies, but subject to all the provisions of law 
under which it is created. The directors and other officers named in the 
me ee of consolidation shall serve until the first annual meeting for election 
of officers and directors, the date for which shall be named in the agreement. 
On filing such agreement, all and singular, the property and rights of every kind 
of the several companies shall thereby be transferred and vested in such new 
company, and be as fully its property as they were of the companies parties to 
the agreement. (1921, c. 4, s. 13; C.S., s. 217(1); 1981, c. 248, s. 5.) 


Cross References. — As to substitution of a 
consolidated bank as executor or trustee under 


10 


will, see § 31-19. As to fiduciary powers and 
liabilities of merged banks, see § 53-17. 
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§ 53-14. Reorganization. — Whenever any bank under the laws of this State 
or of the United States is authorized to dissolve, and shall have taken the 
necessary steps to effect dissolution, it shall be lawful for a majority of the 
directors of such bank, upon authority in writing of the owners of two thirds 
of its capital stock, with the approval of the Commissioner of Banks, to execute 
articles of incorporation as provided in this Chapter, which articles, in addition 
to the requirements of law, shall further set forth the authority derived from 
the stockholders of such national bank or State bank, and upon filing the same 
as hereinbefore provided for the organization of banks, the same shall become 
a bank under the laws of this State, and thereupon all assets, real and personal, 
of the dissolved national or State bank shall by operation of law be vested in 
and become the property of such State bank, subject to all liabilities of such 
national or State bank not liquidated under the laws of the United States or this 
ta before such reorganization. (1921, ¢. 4, s. 14; C. S., s. 217(m); 1931, c. 243, 
SreD, 


§ 53-15: Repealed by Session Laws 1947, c. 696. 


§ 53-16. Consolidation, conversion or merger of State banks or trust 
companies with national banks. — (a) Nothing in the law of this State shall 
restrict the right of a State bank or trust company to consolidate, convert into, 
or merge with a national bank. The action to be taken by such consolidating, 
converting, or merging State bank and its rights and liability and those of its 
stockholders shall be the same as those prescribed by the law of the United 
States for national banks at the time of the action, except that a vote of the 
holders of two thirds of each class of voting stock of a State bank shall be 
required for the consolidation, conversion, or merger and that upon 
consolidation, conversion, or merger by a State bank with or into a national bank 
the rights of dissenting stockholders shall be those hereinafter specified. 

(b) Upon consolidation, conversion, or merger the resulting national bank 
shall be the same business as each consolidating, converting, or merging bank 
with all the property rights, powers, and duties of each consolidating, 
converting, or merging bank, except as affected by the law of the United States 
and by the charter and bylaws of the resulting bank, and any reference to a 
consolidating, converting, or merging bank in any writing, whether executed or 
taking effect before or after the consolidation, conversion, or merger, shall be 
deemed and taken a reference to the resulting bank if not inconsistent with the 
other provisions of such writing. 

(c) The holders of shares of the stock of a State bank which were voted against 
a consolidation, conversion, or merger into a national bank shall be entitled to 
receive their value in cash, if and when the consolidation, conversion, or merger 
becomes effective, upon written demand, made to the resulting national bank 
at any time within 30 days after the effective date of the consolidation, 
conversion, or merger accompanied by the surrender of the stock certificate or 
certificates. The value of such shares shall be determined as of the date of the 
stockholders’ meeting approving the consolidation, conversion, or merger, by 
three appraisers, one to be selected by the owners of two thirds of the dissenting 
shares involved, one by the board of directors of the resulting national bank and 
the third by the two so chosen. The valuation agreed upon by any two appraisers 
shall govern. If the appraisal is not completed within 90 days after the 
consolidation, conversion, or merger becomes effective, the Comptroller of the 
Currency shall cause an appraisal to be made. 

(d) The amount fixed as the value of the shares of stock of the consolidating, 
converting, or merging bank at the time of the stockholders’ meeting approving 
the consolidation, conversion, or merger and the amount fixed by the appraisal 
as hereinbefore provided, where the fixed value is not accepted, shall constitute 
a debt of the resulting national bank. 
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(e) Upon the completion of the consolidation, conversion, or merger the permit 
to operate of any consolidating, converting, or merging State bank shall 
automatically terminate. (1929, c. 148, s. 1; 1951, c. 1129, s. 1.) 


§ 53-17. Fiduciary powers and liabilities of banks or trust companies 
merging or transferring assets and liabilities. — Whenever any bank or trust 
company, organized under the laws of North Carolina or the acts of Congress, 
and doing business in this State, shall consolidate or merge with or shall sell 
to and transfer its assets and liabilities to any other bank or trust company doing 
business in this State, as provided by the laws of North Carolina or the acts of 
Congress, all the then existing fiduciary rights, powers, duties and liabilities of 
such consolidating or merging or transferring bank or banks and/or trust 
companies, including the rights, powers, duties and liabilities as executor, 
administrator, guardian, trustee, and/or any other fiduciary capacity, whether 
under appointment by order of court, will, deed, or other instrument, shall, upon 
the effective date of such consolidation or merger or sale and transfer, vest in, 
devolve upon, and thereafter be performed by, the transferee bank or the 
consolidated or merged bank or trust company, and such latter bank or trust 
company shall be deemed substituted for sid shall have all the rights and powers 
of the transferring bank or trust company. (19381, c. 207; 1941, c. 80.) 


Editor’s Note. — For notes dealing with sale 
and transfer of assets, see 9 N.C.L. Rev. 398 and 
19 N.C.L. Rev. 457. 

A distinction is drawn between 
“consolidation” and “merger.” Braak v. Hobbs, 
210 N.C. 379, 186 S.E. 500 (19386). 

Consolidated Bank Succeeds to Power as 
Trustee under Deed of Trust. — A bank, created 
as a result of a consolidation of several State 


the consolidated bank succeeds to such power. 
Braak v. Hobbs, 210 N.C. 379, 186 S.E. 500 
(1936). 

Amendment of Other Sections — Retro- 
spective Operation. — This section, although 
in form an independent statute, was in reality 
an amendment of Public Laws 1925, c. 77, codi- 
fied as § 53-15 (now repealed) and former §§ 
55-165 through 55-170, and was therefore appli- 


cable to a deed of trust executed prior to the 
enactment of this section and subsequent to 
the effective date of the 1925 act. Braak v. 
Hobbs, 210 N.C. 379, 186 S.E. 500 (1936). 


banks, may properly exercise the power of sale 
contained in a deed of trust in which one of its 
constituent banks was named trustee, upon 
default by the trustor, since under this section 


ARTICLE 3. 


Dissolution and Liquidation. 


§ 53-18. Voluntary liquidation. — A bank may go into voluntary liquidation 
and be closed, and may surrender its charter and franchise as a corporation of 
this State by the affirmative votes of its stockholders owning two thirds of its 
stock, such vote to be taken at a meeting of the stockholders duly called by 
resolution of the board of directors, written notice of which, stating the purpose 
of the meeting, shall be mailed to each stockholder, or in case of his ia , to 
his legal representative or heirs at law, addressed to his last known residence 
10 days previous to the date of said meeting. Whenever stockholders shall b 
such vote at a meeting regularly called for the purpose, notice of which shall 
be given as herein provided, decide to liquidate such bank, a certified copy of 
all proceedings of the meeting at which said action shall have been Alen 
verified by the oath of the president and cashier, shall be transmitted to the 
Commissioner of Banks for his approval. If the Commissioner of Banks shall 
approve the same, he shall issue to the said bank, under his seal, a permit for 
such purpose. No such permit shall be issued by the Commissioner of Banks until 
said Commissioner of Banks shall be satisfied that provision has been made by 
such bank to satisfy and pay off all depositors and all creditors of such bank. 
If not so satisfied, the Commissioner of Banks shall refuse to issue a permit, 
and shall be authorized to take possession of said bank and its assets and 
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business, and hold the same and liquidate said bank in the manner provided in 
this Chapter. When the Commissioner of Banks shall approve the voluntary 
liquidation of a bank, the directors of said bank shall cause to be published in 
a newspaper in the city, town, or county in which such bank is located, a notice 
that the bank is closing up its affairs and going into liquidation, and notify its 
depositors and creditors to present their claims for payment. When any bank 
shall be in process of voluntary liquidation, it shall be subject to examination 
by the Commissioner of Banks, and shall furnish such reports from time to time 
as may be called for by the Commissioner of Banks. All unclaimed deposits and 
dividends remaining in the hands of such bank shall be subject to the provisions 
of this Chapter as hereinafter provided. Whenever the Commissioner of Banks 
shall approve it, any bank may sell and transfer to any other bank, either State 
bank or national bank, all of its assets of every kind upon such terms as may 
be agreed upon and approved by the Commissioner of Banks and by two-thirds 
vote of its board of nreceees R certified copy of the minutes of any meeting 
at which such action is taken, under the oath of the president and cashier, 
together with a copy of the contract of sale and transfer, shall be filed with the 
Commissioner of Banks. Whenever voluntary liquidation shall be approved by 
the Commissioner of Banks or the sale and transfer of the assets of any bank 
shall be approved by the Commissioner of Banks, a certified copy of such 
approval under seal of the Commissioner of Banks, filed in the office of the 
Secretary of State, shall authorize the cancellation of the charter of such bank, 
subject, however, to its continued existence, as provided by this Chapter and the 
general law relative to corporations. (1921, c. 4, s. 15; C. S., s. 218(a); 1927, ¢. 
OSs MORO RCE to: boolean 43 eaiio.) 


Cross Reference. — As to voluntary dissolu- 
tion of corporations generally, see 8 55-114 et 
seq. 

Editor’s Note. — For article discussing the 
statutory changes made in the North Carolina 
banking law, see 11 N.C.L. Rev. 194. 

Approval of Stockholders Not Necessary for 
Sale of Assets. — For a valid sale of assets to 
another bank the approval of the stockholders 
of the selling bank is not required by this section, 
and the section is not invalid for that reason. 


§ 53-19. When Commissioner of 


Planters’ Sav. Bank v. Earley, 204 N.C. 297, 168 
S.E. 225 (1938). 

As to enforcement of former statutory lia- 
bility of stockholders by purchasing bank, see 
Peoples Bank & Trust Co. ex rel. Wayne Nat'l 
Bank v. Roscower, 199 N.C. 658, 155 S.E. 560 
(19380). 

Applied in Douglass v. Dawson, 190 N.C. 458, 
130 °S.E: 195 (1925). 

Cited in In re Lafayette Bank & Trust Co., 198 
N.G. 788, 153 S-E.°452 (1930). 


Banks The 


may take charge. 


Commissioner of Banks may forthwith take possession of the business and 
property of any bank to which this Chapter is applicable whenever it shall appear 


that such bank: 


(1) Has violated its charter or any laws applicable thereto; 

(2) Is conducting its business in an unauthorized or unsafe manner; 

(3) Is in an unsafe or unsound condition to transact its business; 

(4) Has an impairment of its capital stock; 

(5) Has refused to pay its depositors in accordance with the terms on which 
such deposits were received, or has refused to pay its holders of 
certificates of indebtedness or investment in accordance with the terms 
upon which such certificates of indebtedness or investment were sold; 

(6) Has become otherwise insolvent; 

(7) Has neglected or refused to comply with the terms of a duly issued 
lawful order of the Commissioner of Banks; 

(8) Has refused, upon proper demand, to submit its records, affairs, and 
concerns for inspection and examination of a duly appointed or 
authorized examiner of the Commissioner of Banks; 

(9) Its officers have refused to be examined upon oath regarding its affairs; 
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(10) Has made a voluntary assignment of its assets to trustees. 
Such banks may resume business as provided in G.S. 58-37. (1911, ¢c. 25, s. 4; 


1921} CHa "SG" 


Editor’s Note. — For discussion of section, 
see 3 N.C.L. Rev. 79. 

Restraining Commissioner from Taking 
Over Assigned Assets Sufficient to Pay Credi- 
tors. — A bank assigned all its assets to another 
bank under an agreement, approved by the 
Commissioner of Banks, that the latter bank 
should pay all depositors and creditors of the 
former. Before the assignee bank had fully dis- 
charged the agreement it became insolvent and 
was taken over by the Commissioner. It was held 
that, upon a showing that the assets of the 
assignor bank are sufficient to pay in full all its 


Per 882100) P2421 951 SC 245820.) 


depositors and creditors may restrain the 
Commissioner from taking possession of the as- 
signed assets, and, pending the trial of the issue 
involving the value of the assigned assets, they 
may restrain the Commissioner from levying 
upon and collecting the statutory liability of the 
stockholders of the assignor bank. Stanly 
Bank & Trust Co. v. Hood, 206 N.C. 5438, 174 S.E. 
5038 (1934). 

There Is Presumption That Bank Complied 
with Prerequisites before Resuming Opera- 
tion. People’s Bank v. Fidelity & Deposit Co., 4 
F. Supp. 379 (M.D.N.C. 1938). 


depositors and creditors, the assignor bank, its 


§ 53-20. Liquidation of banks. — (a) When Commissioner of Banks to Take 
Possession. — Whenever any State bank shall neglect or refuse for a period of 
60 days to make a report to the Commissioner of Banks, as he may demand, or 
shall, after demand under seal of the Commissioner of Banks, fail, neglect or 
refuse to comply with any of the rules, regulations or requirements of the State 
Banking Commission, or the provisions of the banking law, or if at any time the 
Commissioner of Banks shall find a bank subject to the supervision of the 
Commissioner of Banks, in an insolvent, unsafe or unsound condition to transact 
the business for which it was organized, or in an unsafe, or unsound condition 
to continue its business, or if such institution shall neglect or refuse to correct 
any irregularity which may be called to the attention of the president, cashier 
or board of directors, by the Commissioner of Banks, or any of his assistants, 
then, in either of such events, the Commissioner of Banks, or any duly 
authorized agent of the Commissioner of Banks appointed under seal of the 
Commissioner of Banks, shall forthwith take possession of such bank, and all 
of its assets and business and shall retain possession thereof until such bank 
shall be authorized by the Commissioner of Banks to resume business, or its 
affairs shall be fully miaered as herein provided, or possession thereof shall 
have been surrendered under order of a judge of the superior court under the 
provisions of this section. 

(b) Directors May Act. — Any bank may place its assets and business under 
the control of the Commissioner of Banks for liquidation by a resolution of a 
majority of its directors upon notice to the said Commissioner of Banks, and, 
upon taking possession of said bank, the Commissioner of Banks, or duly 
appointed agent, shall retain possession thereof until such bank shall be 
authorized by the Commissioner of Banks to resume business or until the affairs 
of said bank shall be fully liquidated as herein provided, and no bank shall make 
any general assignment for the benefit of its creditors save and except by 
surrendering possession of its assets to the Commissioner of Banks, as herein 
froyicee: Whenever any bank for any reason shall suspend operations for any 
ength of time, said bank shall, immediately upon such suspension of operations, 
be deemed in the possession of the Commissioner of Banks and subject to 
liquidation hereunder. 

(c) Notice of Seizure to Court Bar to Attachment, etc.; Transfers Void. — 
When the Commissioner of Banks, or duly appointed agent, shall take possession 
of any bank under subsections (a) or (b) hereof he shall, within 48 hours, file 
with the clerk of the superior court in the county where said bank is located, 
a notice of his action which shall state the reason therefor; and such notice shall 
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be deemed the equivalent of a summons and complaint against said bank in an 
action in the superior court except that it shall not be necessary to make service 
thereof, and the taking possession of any bank shall thereupon date from the 
time when such authority was exercised and from and after such time all assets 
and property of such bank, of whatever nature shall be deemed to be in 
possession of the Commissioner of Banks, and the exercise of such authority 
Shall operate as a bar to any attachment, or other legal proceeding, against such 
bank or its assets and, after such exercise of authority, no lien shall be acquired, 
in any manner binding or affecting any of the assets of such bank and every 
transfer or assignment made thereafter by such bank, or by its authority, of 
the whole or any part of its assets, shall be null and void; and the Commissioner 
of Banks shall be substituted in place of the bank in all actions in the State or 
federal courts, pending at the time of the exercise of such authority. 

(d) Notice to Banks; Corporations and Persons Holding Assets; Liens Not to 
Accrue. — On taking possession of the assets and business of any bank, the 
Commissioner of Banks, or duly appointed agent, shall forthwith give notice, 
by mail or otherwise, of such action to all banks or other persons or corporations 
holding, or having in possession, any assets of such bank. No bank or other 
person or corporation shall have a lien or charge for any payment, advance or 
clearance made, or liability incurred against any of the assets of said bank after 
possession has been taken as provided under this section, except as hereinafter 
provided. 

(e) Permission to Resume Business. — After the Commissioner of Banks has 
cr [see ee of any bank, such bank may resume business as provided in 

9. 53-37. 

(f) Remedy by Bank for Seizure; Answer to Notice; Injunction, etc.; Appeal. 
— Whenever any bank, of whose assets and business the Commissioner of Banks 
has taken possession as aforesaid, except where possession is taken under 
subsection (b) hereof, shall deem itself aggrieved thereby, it may, at any time 
within 10 days after the filing of the notice with the clerk of the superior court, 
file an answer to said notice and may also upon notice to the Commissioner of 
Banks, apply to the resident or the presiding judge of the district for an 
injunction to enjoin further proceedings by the ere Commissioner of Banks, and 
the said judge may cite the said Commissioner of Banks to show cause within 
10 days thereafter why further proceedings should not be enjoined, and after 
hearing the allegations and proof of the parties with respect to the condition of 
said bank, may dismiss such application for injunction or may enjoin further 
proceedings under this section by the Commissioner of Banks. If the judge shall 
enjoin further action of the Commissioner of Banks and permit the reopening 
of the bank, he shall have authority to require of the bank such surety bond as 
he may deem necessary to insure its solvency, payable to the Commissioner of 
Banks for the sole benefit of the general creditors of the bank, and upon such 
terms as said judge may deem proper. Either party shall have the right to appeal 
to the Supreme Gniet as in other actions. 

(gz) Collection of Debts and Claims; Sale or Compromise of Debts and Claims; 
Commissioner Succeeds to All BAN As of Bank. — Upon taking possession of 
the assets and business of any bank by the Commissioner of Banks, the 
Commissioner of Banks, or the duly appointed agent, is authorized to collect all 
money due such bank, and to do such other acts as are necessary to conserve 
its assets and property, and shall proceed to liquidate the affairs thereof, as 
hereinafter provided. The Commissioner of Banks, or the duly appointed agent, 
shall collect all debts due and claims belonging to such bank, by suit, if 
necessary; and, by motion in the pending action, and upon authority of an order 
of the presiding or resident idee of the district may Sell, compromise or 
compound any bad or doubtful debt or claim, and may upon such order, sell the 
real and personal property of such bank on such terms as the order may provide 
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or direct, except that, where the sale is made under power contained in any 
mortgage or lien bond or other paper wherein the title is retained for sale and 
the terms of sale set out, sale may be made under said authority. 

Upon taking possession of any bank under this section, the Commissioner of 
Banks and/or the duly appointed agent shall have the possession and the right 
to the possession of all the property, assets, choses in action, rights and 
privileges of the said bank, including the right to resign the trust or exercise 
the power in all mortgages, deeds of trust, and all other papers executed to 
secure the payment of money in any form in which the said bank shall have been 
named as trustee and/or pledgee, and such property rights and privileges shall 
vest in the said Commisssioner and/or duly appointed liquidating agent 
absolutely, for the purpose of liquidating, and sales and conveyance of the same, 
together with any and all other incidental rights, privileges, and powers 
necessary and convenient for the enjoyment of the right of conveyance and sale 
and for te exercise of the same. Upon the motion made, the bank or any person 
interested, may be heard, but the judge hearing the motion shall enter his order 
as in his discretion will best serve the parties interested. The powers granted 
by the second preceding sentence shall be in addition to and not in derogation 
of any existing acts ratified at the 1931 session of the General Assembly. 

The officers and directors of any bank, or any bank that is in liquidation as 
provided by law, shall not hereafter exercise any powers herein declared to be 
vested in the North Carolina Commissioner of Banks, and/or the duly appointed 
liquidating agent. 

(h) Bond of Commissioner of Banks; Surety; Condition; Minimum Penalty. — 
Upon taking possession of any bank, the Commissioner of Banks, or the dul 
appointed agent, shall execute and file a bond payable to the State of Nort 
Carolina, with some surety company as surety thereon, with the clerk of the 
superior court of the county where the bank is located, conditioned upon the 
faithful performance of all duties imposed by reason of the liquidation of such 
bank by the said Commissioner of Banks, or the duly appointed agent, or any 
ape or assistant assisting in the liquidation of the said bank, the penal sum 
of said bond to be fixed by order of the Commissioner of Banks, which in no 
case shall be less than five thousand dollars ($5,000). Any person interested, by 
motion in the pending action, shall be heard by the resident or presiding judge 
as to the sufficiency of the bond; the judge hearing the motion may thereupon 
fix the bond; provided, that where such bank under this section is taken 
possession of by the Commissioner of Banks, he may, in his discretion with the 
approval of the State Banking Commission, appoint as his agent with the powers, 
duties and responsibilities of such agent under this section, the Federal Deposit 
Insurance Corporation or any corporation or agency established under and by 
virtue of the laws of the United States of America which is established for the 
Pua for which the said Federal Deposit Insurance Corporation was created 
under the Banking Act of 19383, enacted by Congress; and provided further that 
such appointment may be made when and only when the liabilities of such bank 
to its depositors are insured by said corporation or agency, either in whole or 
in part. In the event of such appointment such corporation or agency, with the 
approval of the Commissioner of Banks, may serve as such agent without giving 
the bond required under all other circumstances in this subsection. 

(i) Inventory Necessary. — Within 80 days after the filing of the notice of the 
taking possession of any bank in the office of the clerk of the superior court, 
the Commissioner of Banks, or the duly appointed agent, shall make and state 
an inventory of the assets and liabilities of the said bank, and shall file one copy 
thereof with the clerk of the superior court in the pending action and shall keep 
one copy on file in the said bank. Such inventory shall be open for inspection 
during the usual banking hours, provided, that nothing herein shall require said 
bank to remain open unnecessarily. 
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(j) Notice and Time for Filing Claims; Copies Mailed. — Notice shall be given 
by advertisement for four weeks in a newspaper published in said county; if no 
newspaper is published in said county, then in some newspaper having a general 
circulation in said county, calling on all persons who may have claims against 
the bank to present the same to the Commissioner of Banks at the office of the 
bank, and within the time to be specified in the notice, not less, however, than 
90 sf from the date of the first publication. A copy of this notice shall be 
mailed to all persons whose names appear as creditors upon the books of the 
bank. Affidavit by the Commissioner of Banks, or agent mailing the notice, to 
the effect that said notice was mailed shall be conclusive evidence thereof. 

(k) Power to Reject Claims; Notice; Affidavit of Service; Action on Claim. — 
If the Commissioner of Banks, or the duly appointed agent, doubts the justice 
and validity of any claim or deposit, he may reject the same and serve notice 
of such rejection upon the claimant or depositor, either personally or by 
registered mail, and an affidavit of the service of such notice shall be filed in 
the office of the clerk of the superior court in the pending action, and shall be 
conclusive evidence of such notice. Any action or suit upon such claim so rejected 
must be brought by the claimant against the Commissioner of Banks in the 
proper court of the county in which the bank is located within 90 days after such 
service, or the same shall be barred. Objections to any claim or deposit not 
rejected by the Commissioner of Banks, or the duly appointed agent, may be 
made by any person interested by filing such objection in the pending action and 
by serving a copy thereof on the Commissioner of Banks, or duly appointed 
agent, and the Commissioner of Banks or duly appointed agent, after 
investigation, shall either allow such objection and reject the claim or deposit, 
or disallow the objection. If the objection is not allowed and the claim or deposit 
not rejected, the Commissioner of Banks or the duly appointed agent, shall file 
a notice to this effect in the pending action; and within 10 days thereafter, the 
person filing objection by motion in the pending action, a copy of which notice 
shall be served upon the person whose claim or deposit is objected to, may 
present to the court the question of the validity of said claim or deposit; and the 
questions of law and issues of fact shall thereupon be determined as in other 
civil actions. 

(1) List of Claims Presented and Deposits; Copies; Proviso. — Upon the 
expiration of the time fixed for presentation of claims, the Commissioner of 
Banks, or the duly appointed agent, shall make a full and complete list of the 
claims presented and of the deposits as shown, including and specifying any 
claims or deposits which have been rejected by him, and shall file one copy in 
the office of the clerk of the superior court in the pending action, and shall keep 
one copy on file with the inventory in the office of the bank for examination. 
Any indebtedness against any bank which has been established or recognized 
as a valid liability of said bank before it went into liquidation, for which no 
claimant has filed claim, and/or any liability for which claim has been filed and 
disapproved, shall be listed in the office of the clerk of the superior court of the 
county in which the bank is located, by the eden agent, and the dividends 
accruing thereto shall be paid into the said office and shall be held for a period 
of three months after said liquidation is completed, and shall then be paid to the 
escheator of the State Treasurer. Any claim which may be presented after the 
expiration of the time fixed for the presentation of claims in the notice 
hereinbefore provided shall, if allowed, share pro rata in the distribution only 
of those assets of the bank in the hands of the Commissioner of Banks, and 
undistributed at the time the claim is presented: Provided, that when it is made 
to appear to the judge of the superior court, resident or scene te in the county, 
that the claim could not have been filed within said period, said judge may permit 
ee creditors or depositors who subsequently file their claim to share as other 
creditors. 
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(m) Declaration of Dividends; Order of Preference in Distribution. — At any 
time after the expiration of the date fixed by the Commissioner of Banks, or 
the duly appointed agent, for the presentation of claims against the bank, and 
from time to time thereafter, the Commissioner of Banks, out of the funds in 
his hands, after the payment of expenses and priorities, may declare and pay 
dividends to the depositors and other creditors of such bank in the order now 
or hereafter provided by law; and a dividend shall be declared when and as often 
as the funds on hand subject to the payment of dividends shall be sufficient to 
pay ten per centum (10%) of all claims entitled to share in such dividends. In 
paying dividends and calculating the same, all disputed claims and deposits shall 
be taken into account, but no dividend shall be paid upon such disputed claims 
and deposits until the same shall have been finally determined. The following 
shall be the order and preference in the distribution of the assets of any bank 
liquidated hereunder: 

(1) Taxes and fees due the Commissioner of Banks for examination or other 
Services; 

(2) Wages and salaries due officers and employees of the bank, for a period 
of not more than four months; 

(3) Expenses of liquidation; 

(4) Certified checks and cashier’s checks in the hands of a third party as 
a holder for value and the amounts due on collections made and 
unremitted for or for which final actual payment has not been made 
by the bank; 

(5) Amounts due creditors other than stockholders. 

The word “asset” used herein shall not be deemed to include bailments or 
other property to which such bank has no title. Provided, that when any bank, 
or any officer, clerk, or agent thereof, receives by mail, express or otherwise, 
a check, bill of exchange, order to remit, note, or draft for collection, with 
request that remittance be made therefor, the charging of such item to the 
account of the drawer, acceptor, indorser, or maker thereof, or collecting any 
such item from any bank or other party, and failing to remit therefor, or the 
nonpayment of a check sent in payment therefor, shall create a lien in favor of 
the owner of such item on the assets of such bank making the collection, and 
shall attach from the date of the charge, entry or collection of any such funds. 
A statement of all dividends paid shall be filed in the office of the clerk of the 
superior court in the pending action, and said statements shall show the 
expenses deducted and the disputed claims and deposits considered in 
determining said dividend. 

(n) Deposit of Funds Collected. — All funds collected by the Commissioner 
of Banks, in liquidating any bank, shall be deposited from time to time in such 
bank or banks as may be selected by him, and shall be subject to the check of 
the Commissioner of eas The payment of interest on the net average of such 
sums on deposit shall be controlled by the Governor and Council of State, who 
shall have full power and authority to determine for what periods of time 
payment of interest on such deposits shall or shall not be required, and to fix 
the rate of interest to be paid thereon. 

(0) Employment of Local Attorneys; Expert Accountants and Other Experts; 
Compensation. — The Commissioner of Banks, for the purpose of liquidating 
banks as herein provided, shall employ such liquidating agents, competent local 
attorneys, accountants and clerks as may be necessary to properly liquidate and 
distribute the assets of said bank, and shall fix the compensation for all such 
agents, attorneys, accountants and clerks, and shall pay the same out of the 
funds derived from the liquidation of the assets of edi bank: Provided, that all 
expenditure for the purpose herein provided shall be approved by the resident 
or presiding judge in the pending action at such time as the same may be 
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reported, and such charges shall be a proper charge and lien on the assets of 
such bank until paid. 

(p) Unclaimed Dividends Held in Trust. — The unclaimed dividends remaining 
in the hands of the Commissioner of Banks for six months after the order for 
final distributions shall be held in trust for the several depositors and creditors 
of the liquidated bank; and the money so held by him shall be paid over to the 
persons respectively entitled thereto as and when satisfactory evidence of their 
right to the same is furnished. In case of doubtful or conflicting claims the 
Commissioner of Banks shall have authority to apply to the superior court of 
the county, by motion in the pending action, for an order from the resident or 
presiding judge of the superior court directing the payment of the moneys so 
claimed. When issues of fact are raised by said motion, the same may, upon 
request of any claimant, be submitted to the jury for determination as other 
issues of fact are determined. The interest earned on the unclaimed dividend so 
held shall be applied toward defraying the expenses incurred in the distribution 
of such unclaimed dividends. The balance of interest, if any, shall be deposited 
and held as other funds of the banking department to the credit of the 
Commissioner of Banks. After the Commissioner of Banks has held the 
unclaimed dividends held in trust by him under the provisions of this statute for 
the several depositors and creditors of the liquidated bank for a period of 10 
years, he is hereby given the authority to pay the principal amount of such 
unclaimed dividends to the State Treasurer, to be held by the State Treasurer 
without liability for profit or interest until a just claim therefor shall be 
preferred by the parties entitled thereto. Upon payment of the said unclaimed 
dividends to the State Treasurer, the Commissioner of Banks shall be fully 
discharged from all further liability therefor. 

(q) Report by Commissioner of Banks. — If the assets of any bank when fully 
collected by the Commissioner of Banks are not more than sufficient to pay the 
depositors and creditors of said bank, the Commissioner of Banks after he shall 
have fully distributed as herein provided the sums so collected, then he shall 
cause to ie filed in the office of the clerk of the superior court in the pendin 
action a full and complete report of all his transactions in said liquidation; aia 
the filing of such report shall act as a full and complete discharge of the 
Commissioner of Banks from all further liabilities by reason of the liquidation 
of the bank. 

(r) Action by Commissioner of Banks after Full Settlement. — Whenever the 
Commissioner of Banks shall have paid all the expenses of liquidation and shall 
have paid to each and every depositor and creditor of such bank, whose claims 
shall have been duly proven and allowed, the full amount of such claims, and 
shall have made proper provision for unclaimed and unpaid deposits and disputed 
claims and deposits, and shall have in hand other assets of said bank, he shall 
call a meeting of the stockholders of said bank by giving notice thereof by 
publication once a week for four weeks in a newspaper published in said county, 
or if no newspaper is published in said county, then in a newsrgaper having 
general circulation in said county, and by mailing a copy of such notice to each 
stockholder addressed to him at his address as the same shall appear upon the 
books of the bank. Affidavit of the officer mailing the notice herein required 
and of the printer as to the publication shall be conclusive evidence of notice 
hereunder. At such meeting any stockholders may be represented by proxy and 
the stockholders shall elect, by a majority vote of the stock present, an agent 
or agents who shall be authorized to receive from the Commissioner of Banks 
all the assets of said bank then remaining in his hands; and the Commissioner 
of Banks shall cause to be transferred and delivered to the said agent, or agents, 
all such assets of said bank. The Commissioner of Banks shall thereupon cause 
to be filed in the office of the clerk of the superior court in the perding actions 
a full and complete report of all his transactions, showing the assets of said bank 
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so transferred, together with the name of the agent or agents receipting for the 
same; and the filing of such report shall act as a full and complete discharge 
of the Commissioner of Banks from all further liabilities by reason of the 
liquidation of the bank. Such agent, or agents, shall convert the assets coming 
into his hands, or their hands, into el and shall make distribution to the 
stockholders of said bank as herein provided. Said agent, or agents, shall file 
semiannually a report of all transactions with the superior court of the county 
in which the bank is located, and with the Commissioner of Banks, and shall be 
allowed for such services such fees not in excess of five percent (5%), as may 
be fixed by the court. In case of death, removal or refusal to act, of ay agent 
or agents elected by the stockholders, the Commissioner of Banks shall, upon 
report of such action on the part of such agent or agents to the superior court 
of the county in which the bank is located, turn over to said superior court for 
the stockholders of said bank, all the remaining assets of the bank, file his report 
and be discharged from any and all further liability to the stockholders as herein 
provided. Said assets, when turned over to the superior court hereunder, shall 
remain in the hands of the superior court until such time as, by order of court 
or by action of the stockholders, distribution shall be provided for. 

(s) Annual Report of Commissioner of Banks; Items in Report of. — The 
Commissioner of Banks shall file, as a part of his annual report to the Governor, 
a list of the names of the banks so taken possession of and liquidated; and the 
Commissioner of Banks shall, from time to time, compile and make available for 
public inspection, reports showing the condition of each and all the banks so 
taken possession of; and the annual report of the Commissioner of Banks shall 
show the sum of unclaimed and unpaid deposits, with respect to each bank and 
shall show all depositories of all sums coming into the hands of the 
Commissioner of Banks under the provisions of this section. 

(t) Compensation of Commissioner of Banks. — The Commissioner of Banks, 
for his services rendered in connection with the liquidation of banks hereunder, 
shall be entitled to actual expenses incurred in connection with the liquidation 
of each bank, including therein a reasonable sum for the time of the bank 
examiners and other agents of the Commissioner of Banks, which expenses shall 
be a prior lien on the assets of such bank so liquidated until paid in full; and 
the Commissioner of Banks shall have authority to prescribe reasonable rules 
and regulations for fixing such expenses. 

(u) Exclusive Methods of Liquidation. — No bank created under the Banking 
Act or the Industrial Banking Act, and under the supervision of the 
Commissioner of Banks, shall be liquidated in any other way or manner than 
that provided herein. 

(v) Application of Act. — The applicable provisions of this section as enacted 
by Chapter 113 of the Public Laws of 1927 shall apply to all banks which on 

arch 7, 1927, have suspended operations or are in the process of liquidation 
but for which no permanent receiver has been appointed by the court. 

(w) Liquidation by Commissioner of Banks of All Banks in Receivership 
Required. — On and after the first day of January, 1936, the provisions of this 
section shall apply to all banks included in the definition or classification of 
banking institutions under this Chapter, and/or any amendment thereto, which 
at said time shall be in receivership in the State courts; and the said banks shall 
be liquidated exclusively in accordance with the provisions of this section and 
by said Banking Commissioner. The liquidation of said banks shall be made 
strictly in accordance with the terms of this section and the words ‘‘competent 
local attorneys,” as set forth in subsection (0) of this section shall be defined 
to be any attorney or attorneys resident of the county in which the bank is being 
liquidated. (1921, c. 4, s. 17; C. S., s..218(c); 1927, c. 113; 1931, c. 243, s. 5, ec. 
$$);:405>1933) col 7h s42504046;01935ic2)8 ling he Ae: 2315 so.) £0627 Heal O30s 
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I. General Consideration. 

II. Collection and Sale of Assets. 

III. Claims against Bank. 

IV. Distribution of Assets and Preferences. 
V. Actions. 


I. GENERAL CONSIDERATION. 


Local Modification. — Buncombe: 1933, c. 27; 
Rutherford: 1933, c. 567. 

Cross References. — As to conditions upon 
which closed banks may reopen, see § 53-37. As 
to escheats generally, see § 116A-1 et seq. 

Editor’s Note. — For brief discussion of the 
1947 amendment, which added the last two sen- 
tences to subsection (p), and other provisions 
relating to escheats, see 25 N.C.L. Rev. 421. See 
also 26 N.C.L. Rev. 110. 

For comment on escheat of intangible prop- 
erty, see 2 Wake Forest Intra. L. Rev. 100 (1966). 

The functions of the Commissioner of Banks 
are not limited to the provisions of this sec- 
tion, and the courts of equity have inherent 
power to permit him to exercise the functions of 
a chancery receiver in matters which are not 
inconsistent with his statutory duties. Blades v. 
Hood, 203 N.C. 56, 164 S.E. 828 (1982). 

Commissioner as Representative of Bank. — 
Although the ultimate purpose of the collection 
of assets is for the benefit of the creditors and 
others entitled to final distribution, and in this 
sense the Commissioner undoubtedly represents 
them, yet, in the collection of specific items of 
debt, in a more technical sense he must be held 
to represent the bank to whose rights and privi- 
leges he has succeeded and which he exercises. 
He can assert no greater right than that of the 
bank against any debtor, nor can he avoid any 
defense which might not be made against the 
bank. In this respect, he is pro hac vice the bank. 
The payment by him of a judgment against the 
bank, out of its funds, has the same effect as it 
would have had if paid by the bank, and an 
assignment to him has the force and effect of an 
assignment to the bank. Hoft v. Mohn, 215 N.C. 
397, 2 S.E.2d 23 (1939). 

The Commissioner acts in a capacity equiva- 
lent to a receiver in taking over the assets of an 
insolvent bank, and in such capacity he repre- 
sents the depositors and other creditors in the 
collection and distribution of the assets of the 
bank. Hood v. North Carolina Bank & Trust Co., 
209 N.C. 367, 184 S.E. 51 (1936). 

But Only in Matters Not Provided in Stat- 
utes. — The Commissioner acts as a receiver 
under the inherent power of the court only in 
matters which are not provided for by statute, 
and his powers and duties in the collection and 
distribution of the assets of an insolvent bank 
are derived from the statute. Hoft v. Mohn, 215 
N.C. 397, 2 S.E.2d 23 (1939). 

A bank taken over by the Commissioner 
continues as a legal entity. It is not dissolved 
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and does not cease to exist, but its powers are 
exercised by the Commissioner for the purpose 
of converting the assets, paying its liabilities, 
and distributing the surplus, if any, among the 
stockholders. People’s Bank v. Fidelity & Depos- 
it Co., 4 F. Supp. 379 (M.D.N.C. 1938). 

Section Does Not Affect Jurisdiction to Re- 
strain Commissioner. — The jurisdiction of the 
superior courts of this State, in a proper case, 
to restrain the Commissioner of Banks, is not 
affected by the provisions of this section. The 
Commissioner is an administrative officer of the 
State, and in the performance of his duties as 
prescribed by statute, is subject to the jurisdic- 
tion of the superior courts, in the exercise of 
their equitable jurisdiction. Stanly Bank & Trust 
Co. v. Hood, 206 N.C. 543, 174 S.E. 503 (1934); 
Hood v. Burrus, 207 N.C. 560, 178 S.E. 362 
(1935). 

Allowing Bank Officers to Continue Man- 
agement. — Among other powers conferred by 
statute, the Corporation Commission (now 
Commissioner of Banks) may, without taking 
possession of the business and property of a 
State bank, upon its appearing to be in imminent 
danger of insolvency, direct upon what condi- 
tions its officers may continue in its manage- 
ment and control, and thus, upon the banks 
complying therewith, avoid losses to depositors, 
creditors, and stockholders, necessarily incident 
to the closing of its doors. Taylor v. Everett, 188 
N.C. 247, 124 S.E. 316 (1924), cited in People’s 
Bank v. Fidelity & Deposit Co., 4 F. Supp. 379 
(M.D.N.C. 1938). 

Applied in In re Hood, 208 N.C. 509, 181 S.E. 
621 (1935); Hood v. Hewitt, 209 N.C. 810, 185 
S.E. 161 (1936). 

Cited in Underwood v. Hood, 205 N.C. 399, 171 
S.E. 364 (1933); State v. Davidson, 205 N.C. 735, 
172 S.E. 489 (1934); Pritchard v. Hood, 205 N.C. 
790, 172 S.E. 485 (1934); Edgerton v. Hood, 205 
N.C. 816, 172 S.E. 481 (1934); In re Central Bank 
& Trust Co., 205 N.C. 822, 172 S.E. 484 (1934); 
In re Bank of Murphy, 205 N.C. 840, 172 8.E. 181 
(1934); Hood v. Mitchell, 206 N.C. 156, 173 S.E. 
61 (1934); Hood v. Johnson, 208 N.C. 77, 178 S.E. 
855 (1985); Hood v. Elder Motor Co., 209 N.C. 
308, 188 S.E. 529 (1936); In re United Bank & 
Trust Co., 209 N.C. 389, 184 S.E. 64 (1936); Hood 
v. Clark, 211 N.C. 693, 191 S.E. 732 (1937); Wind- 
ley v. Lupton, 212 N.C. 167, 193 S.E. 213 (1937); 
Briley v. Crouch, 115 F.2d 448 (4th Cir. 1940). 


II. COLLECTION AND SALE 


OF ASSETS. 


“Assets” Defined. — The term “assets” is 
broad enough to cover anything available to pay 
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the bank’s creditors. Hill v. Smathers, 173 N.C. 
642, 92 S.E. 607 (1917). 

Title to Assets. — Upon the appointment of a 
receiver under the statute, whether voluntary or 
by act of the Corporation Commission (now the 
Commissioner of Banks), the title to all the 
bank’s assets vests in the receiver to be adminis- 
tered for the benefit of its depositors, etc., alike. 
Douglass v. Dawson, 190 N.C. 458, 180 S.E. 195 
(1925). 

Right of Action against Officers and 
Directors as Asset. — The right of action by the 
receiver of an insolvent bank for loss or de- 
preciation of the bank’s assets, due to the willful 
or negligent failure of its officers and directors 
to perform their official duties, is one enforce- 
able for the benefit of the bank as well as for its 
creditors, and such liability of the officers and 
directors is an asset of the bank. Corporation 
Comm’n v. Merchants Bank & Trust Co., 193 
N.C. 113, 186 8.E. 362 (1927). 

Recoverable Damages as Assets. — Where 
the wrongful act of officers and directors is a 
breach of their duty to the bank, resulting in loss 
to the bank, the damages recoverable are assets 
of the bank. Bane v. Powell, 192 N.C. 387, 135 
S.E. 118 (1926), citing Douglass v. Dawson, 190 
N.C. 458, 180 S.E. 195 (1925). 

Proceeds of Sale of Bank’s Property Cannot 
Be Paid to New Bank. — The court having juris- 
diction is without power to authorize the sale of 
an insolvent bank’s property in bulk to pur- 
chasers under an agreement that they organize 
another bank and pay to it the purchase price for 
distribution to the creditors and depositors, and 
thus relieve the Corporation Commission (now 
Commissioner of Banks) of the duty to collect 
and distribute the assets. In re LaFayette Bank 
& Trust Co., 198 N.C. 788, 153 S.E. 452 (19380), 
raising but not deciding the question whether 
the court could authorize the sale of the assets 
in bulk. 

An order authorizing the Commissioner to 
sell a stock assessment, judgment affected only 
the Commissioner and whoever purchases by 
virtue thereof, and so far as the stockholder was 
concerned, the order was res inter alios acta. In 
re Hood, 208 N.C. 509, 181 S.E. 621 (1935). 


Ill. CLAIMS AGAINST BANK. 


As to preferred claims, see paragraphs under 
the next succeeding analysis line of this note. 

Claim for Bonds Held for Safekeeping Not 
Barred by Failure to Institute Suit in 90 Days. 
— In an action against the statutory receiver of 
an insolvent bank to recover bonds held by the 
bank for safekeeping, it appeared that the agent 
of the receiver advised plaintiffs that no claim 
was necessary for the bonds. Defendant con- 
tended that, under this section, the claim was 
barred for failure to bring suit within 90 days 
after the time designated for presenting claims, 
or in 90 days after the claim was presented and 
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disallowed upon notice to plaintiffs. It was held 
that plaintiffs were not “creditors” or 
“claimants” within the meaning of this section 
and therefore it is not applicable to the action, 
and further, even conceding the statute is appli- 
cable, it would be inequitable and uncon- 
scionable for defendant to be allowed to set same 
up as a defense. Bright v. Hood, 214 N.C. 410, 
199 S.E. 630 (1938). 


IV. DISTRIBUTION OF ASSETS 
AND PREFERENCES. 


Collection Made and Unremitted Given 
Preference. — It will be noted that under sub- 
section (m) of this section claims against the es- 
tate of an insolvent bank for amounts due on 
collections made and unremitted, or for which 
final actual payment has not been made by the 
bank, are given preference, in the final distribu- 
tion of the assets of said bank. Braswell v. Citi- 
zens Nat’] Bank, 197 N.C. 229, 148 S.E. 236 
(1929). 

Same — Not Applicable to National Banks. 
— The proviso in subsection (m) of this section 
relating to the distribution of the assets of insol- 
vent banks has no application to the assets of 
national banks. The National Banking Act pro- 
vides how the assets of insolvent national banks 
shall be distributed, and it is well settled that 
state statutes cannot affect this distribution. 
Spradlin v. Royal Mfg. Co., 73 F.2d 776 (4th Cir.), 
rev g 6 F. Supp. 98 (M.D.N.C. 19384). 

So where a national bank received a draft for 
collection and remitted therefor a draft drawn 
on one of its correspondents, but failed before 
this draft could be paid, it was held that the 
owner of the draft collected had no lien on the 
assets of the insolvent bank in the hands of the 
receiver. There was no augmentation of the as- 
sets of the bank as a result of the collection, but 
merely a shifting of credits, and consequently no 
basis for the declaration of a tract. Spradlin v. 
Royal Mfg. Co., 78 F.2d 776 (4th Cir.), rev’g 6 F. 
Supp. 98 (M.D.N.C. 1934). 

A certificate of deposit sent by an insurance 
company to a national bank for collection was 
used in clearance, a draft for the balance on the 
clearance transaction being received by the bank 
and its draft being sent to the company for the 
amount collected on the certificate. The clear- 
ance draft not being paid, the collecting bank 
stopped payment on its draft and subsequently 
became insolvent, as did the other bank to the 
clearance transaction. The collecting bank’s re- 
ceiver filed claim with the receiver of the other 
bank for the amount of the clearance draft, 
which was paid in full as a preferred claim under 
subsection (m) of this section. It was held that 
a debtor and creditor relationship in regard to 
the certificate arose between the insurance com- 
pany and the collecting bank, and the company’s 
successor was not entitled to a preference in the 
distribution of the collecting bank’s assets. Citi- 
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zens Nat’l Bank v. Fidelity & Cas. Co., 86 F.2d 
4 (4th Cir. 1936). 

Solvent Banks Not Included. — The proviso 
of subsection (m) of this section, relating to lien 
for amount of check, etc., collected and not re- 
mitted for, was not intended to apply to solvent 
banks. Spradlin v. Royal Mfg. Co., 73 F.2d 776 
(4th Cir.), rev’g 6 F. Supp. 98 (M.D.N.C. 1934). 

The words “or otherwise” in the proviso in 
subsection (m) of this section, are to be con- 
strued in connection with the other parts of the 
statute, meaning any mode of transportation 
analogous to those specified in the statute, 
requiring “remitting” or ‘“‘sending” the money 
to the payee of the check. Morecock v. Hood, 202 
N.C. 321, 162 S.E. 730 (1982). 

Purchaser of Bank Draft or Check Not Enti- 
tled to Preference. — The purchase of a bank 
draft, a cashier’s check or a certified check cre- 
ates the relation of debtor and creditor between 
the bank and the purchaser, and the purchaser 
is not entitled to a preference over other general 
creditors of the bank from which it was pur- 
chased. Great Atl. & Pac. Tea Co. v. Hood, 205 
NG, 318, 171,5.64 34411933); 

Same — Cashier’s Check. — Where a bank 
debits an account with the amount of a check 
drawn by the depositor and issues its cashier’s 
check for the amount but is placed in a receiver’s 
hands before remitting the proceeds to a third 
person as instructed to do by the depositor, the 
cashier’s check does not constitute a preference 
as defined by this section. Board of Educ. v. 
Hood, 204 N.C. 358, 168 S.E. 522 (1938). 

If a depositor in a bank takes a cashier’s check 
for his deposit, and thereafter surrenders the 
cashier’s check, purchasing with the proceeds a 
draft for the purchase price of Liberty Bonds, 
and the bank is closed before the draft is paid, 
such transaction does not constitute a prefer- 
ence as defined by this section. In re Bank of 
Pender, 204 N.C. 148, 167 S.E. 561 (1938).. 

Same — Check or Draft on Another Bank. 
— Where a check was purchased from a bank, 
which a few days later became insolvent and the 
bank on which the check was drawn refused to 
honor it, the purchaser could not claim a prefer- 
ence under this section. Great Atl. & Pac. Tea 
Co. v. Hood, 205 N.C. 313, 171 S.E. 344 (1938). 

A depositor presented his check for payment 
over the counter of a bank, which charged his 
account with the amount thereof and gave him 
a draft drawn on another bank. He deposited the 
draft in a third bank and it was returned unpaid. 
It was held that he was not entitled to a prefer- 
ence in the assets of the bank drawing the draft, 
the transaction not coming within the proviso in 
subsection (m). Morecock v. Hood, 202 N.C. 321, 
162 S.E. 730 (1932). 

Same — Draft Sent to Drawee Bank for Col- 
lection Not Charged to Drawer’s Account. — 
Where a depositor drew a draft on his local bank 
against a general deposit and the payee for- 
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warded the draft to the drawee bank for collec- 
tion and it was returned with notice of the bank’s 
insolvency, it was held that the drawer’s claim 
was not entitled to a statutory preference under 
this section for the reason that the bank did not 
charge the draft to the account of the drawer; 
and if the bank’s failure to return the draft with- 
in 24 hours after its receipt by mail implied an 
acceptance under the provisions of former §§ 
25-143 and 25-144, such acceptance did not ipso 
facto create a preference. Lamb v. Hood, 205 
N.C. 409, 171 S.E. 359 (1933). 

Taxes Constitute Preferred Claim. — A 
bank, owning the land upon which the bank 
building was situate, closed its doors and the 
Commissioner of Banks took possession for pur- 
poses of liquidation by virtue of the statute. At 
the time of closing there was an outstanding 
mortgage securing an indebtedness of $25,000, 
all of which was unpaid and in default. The mort- 
gagee took possession of the real estate and 
collected the rents and thereafter the liquidating 
agent of the bank listed the real property for 
taxation. County and town taxes were duly as- 
sessed and subsequently the mortgagee duly ex- 
ercised the power of sale and became the 
purchaser of the property. It was held that as 
the bank, the mortgagor, was the real owner it 
was liable for taxes unpaid at the time of the sale 
and such taxes constitute a preferred claim 
against the assets of the insolvent bank. Hood 
v. McGill, 206 N.C. 88, 178 S.E. 20 (1934). 

Applied in Dixie Mercerizing Co. v. Hood, 207 
N.C. 135, 176 S.E. 285 (1934); Williams v. Hood, 
207 N.C. 737, 178 S.E. 669 (1935); In re Champion 
Bank & Trust Co., 207 N.C. 802, 178 S.E. 555 
(1935). 


V. ACTIONS. 


Action to Recover for Wrongful Act of Offi- 
cers and Directors.— Where the wrongful act 
of officers and directors is a breach of their duty 
to the bank, resulting in loss to the bank, the 
damages recoverable are assets of the bank. 
Upon its insolvency and upon the appointment 
of a receiver for the liquidation of the bank, such 
receiver, in the first instance, may alone main- 
tain the action to recover the damages, as assets 
of the bank, to be administered by him for the 
benefit of all its depositors, creditors or stock- 
holders. Bane v. Powell, 192 N.C. 387, 135 S.E. 
118 (1926), citing Douglass v. Dawson, 190 N.C. 
458, 130 S.E. 195 (1925). 

A bank creditor may not maintain an action 
to interfere with the disposition of its assets by 
the Commissioner in the absence of any allega- 
tion of fraud, bad faith, or neglect on the part 
of the Commissioner, and a showing that a 
greater return would result from the disposition 
of the assets as contended for by the creditor. 
In re Hood, 208 N.C. 509, 181 S.E. 621 (1935). 

When the Commissioner is made a party, he 
succeeds to the rights of the bank in the litiga- 
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tion pending and comes into the pending case for 
the purpose of protecting the rights of creditors 
in the recovery, not for the purpose of asserting 
a new and independent cause of action. Fidelity 
& Deposit Co. v. People’s Bank, 72 F.2d 932 (4th 
Cir. 1934). 

No new cause of action is created where 
Commissioner is made a party to a previous 
action by the bank on its cashier’s fidelity bond. 
See People’s Bank v. Fidelity & Deposit Co., 4 
F. Supp. 379 (M.D.N.C. 1938). 

Venue. — In determining residence for pur- 


. BANKS 


§ 53-24 


poses of venue, the personal residence of the 
Commissioner of Banks controls, in the absence 
of statute. Hartford Accident & Indem. Co. y. 
Hood, 225 N.C. 361, 34 S.E.2d 204 (1945). 

An action on a note by the Commissioner of 
Banks and the liquidating agent, etc., is properly 
brought in the county in which the insolvent 
bank is situate and of which the liquidating 
agent is a resident, and defendant’s motion for 
change of venue to the county of their residence 
is properly refused. Hood v. Progressive Stores, 
209 N.C. 36, 182 S.%. 694 (1935). 


§ 53-21. Sale of stocks of defunct banks validated. — All private sales of 
stocks in resident corporations, joint stock companies and limited partnerships, 
made prior to March 20, 1935, by the Commissioner of Banks or a duly appointed 
agent in the course of the liquidation of a defunct bank, where such sale was 
made by and with the approval of a liquidation board duly selected by the 
creditors and stockholders of such bank and upon authority of an order of the 
presiding or resident judge of the district in which the principal office of such 
Hass was ae are hereby in all respects validated, ratified and confirmed. 

1935, ¢. 113: 


§ 53-22. Statute relating to receivers applicable to insolvent banks. — The 
provisions of G.S. 1-507.1 through 1-507.11, both inclusive, relating to receivers, 
when not inconsistent with the provisions of G.S. 58-20, shall apply to liquidation 
Olunsolvent banks. (luz. c.49019,,1926 ¢, 148s, 4° CS. os. 218(e); 1931 c 
Beer oooanc. Loi lease 


Cited in Douglass v. Dawson, 190 N.C. 458, 
1380 S.E. 195 (1925); Blades v. Hood, 203 N.C. 56, 


164 8.E. 828 (1932); Hoft v. Mohr, 215 N.C. 397, 
2 8.E.2d 23 (1939). 


§ 53-23. Disposition of books, records, etc. — All books, papers, and records 
of a bank which has been finally liquidated shall be deposited by the receiver 
in the office of the clerk of the superior court for the county in fitch the office 
of such bank is located, or in such other place as in his judgment will provide 
for the proper safekeeping and protection of such books, papers, and records. 
The books, papers, and records herein referred to shall be held subject to the 
orders of the Commissioner of Banks and the clerk of the superior court for the 
ae in San such bank was located. (1921, ¢. 4, s. 20; CrS., s. 218(f); 1931, 
yal aye ae 


§ 53-24. Destruction of records of liquidated insolvent banks. — After the 
expiration of 10 years from the date of filing in the office of the clerk of the 
superior court of a final order approving the liquidation by the banking 
department of any insolvent bank ait the delivery to the clerk or into his custody 
of the records of such bank, the said records may be destroyed by the clerk of 
the superior court holding said records by burning the same in the presence of 
the register of deeds and the sheriff of said county, who shall join with the clerk 
in the execution of a certificate as to the destruction of said records. The 
certificate shall be filed by the clerk in the court records of the liquidation of 
the bank whose records are thus destroyed. 

After 10 years from the filing by the Commissioner of Banks of a final report 
of liquidation of any insolvent bank, the said Commissioner, by and with the 
consent of the State Banking Commission or its successor, may pestnoy by 
burning the records of any insolvent bank held in the Department of the 
Commissioner of Banks in connection with the liquidation of such bank: 
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Provided, that in connection with any unpaid dividends the Commissioner of 
Banks shall preserve the deposit ledger or other evidence of indebtedness of the 
ae with reference to the unpaid dividend until the dividend shall have been 
paid. 

Nothing in this section shall be construed to authorize the destruction by the 
clerk of the superior court of any county or by the Commissioner of Banks of 
any of the formal records of liquidation, nor shall the Commissioner of Banks 
have authority under this section to destroy any of the records made in his office 
with reference to the liquidation of any insolvent bank. (1989, c. 91, s. 1; c. 135.) 


§ 53-25. Trust terminated on insolvency of trustee bank. — Whenever any 
bank or trust company created under the laws of this State, which has heretofore 
been, or shall hereafter be, appointed trustee in any indenture, deed of trust or 
other instrument of like character, executed to secure the payment of any bonds, 
notes or other evidences of indebtedness, has been or shall be by reason of 
insolvency, or for any other cause provided by law, taken over for liquidation 
by the Commissioner of Banks of this State or by any other legally constituted 
authority, the powers and duties of such bank or trust company as trustee in 
any such instrument shall, upon the entry of an order of the clerk of the superior 
court appointing a successor trustee, upon a petition as hereinafter provided, 
immediately cease and determine. (1981, c. 250, s. 1.) 


§ 53-26. Petition for new trustee; service upon parties interested. — In all 
cases of such insolvency and liquidation mentioned in G.S. 58-25, the clerk of 
the superior court of any county in which such indenture, deed of trust or other 
instrument of like character is recorded shall, upon the verified petition of any 
person interested in any such trust, either as trustee, beneficiary or otherwise, 
which interest shall be set out in said petition, enter an order directing service 
on all interested parties either personally or by the publication in some 
newspaper published in the county, or in some adjoining county if no newspaper 
iS Bublitedi in the county where such application is made, of a notice directed 
to all persons concerned, commanding and requiring all persons having any 
interest in said trust, to be and appear at his office at a day designated in said 
order and notice, not less than 80 days from the date thereof, and show cause 
why a new trustee shall not be appointed. (1931, c. 250, s. 2.) 


§ 53-27. Publication and contents of notice. — Such notice shall be 
published in the manner required by law for service of summons by publication, 
and shall set forth the names of the parties to the indenture, deed of trust or 
other such instrument, the date thereof, and the place or places where the same 
is recorded. (1931, c. 250, s. 3.) 


§ 53-28. Appointment where no objection made. — If, upon the day fixed 
in said notice, no person shall appear and object to the' appointment of a 
substitute trustee, the clerk shall, upon such terms as he deems advisable to the 
best interest of all parties, appoint some competent person, or corporation 
authorized to act as such, substitute trustee, who shall be vested with and shall 
exercise all the powers conferred upon the trustee named in said instrument. 
M931; c.' 250; "8. 4.) 


§ 53-29. Hearing where objection made; appeal from order. — If objection 
shall be made to the appointment of a new trustee, the clerk shall hear and 
determine the matter, and from his decision an appeal may be prosecuted as in 
case of special proceedings generally. (1931, c. 250, s. 5.) 


§ 53-30. Registration of final order. — The final order of appointment of 
such new trustees shall be certified by the clerk of the superior court in which 
such order is entered and shall be recorded in the office of the register of deeds 
in the county or counties in which the instrument under which such appointment 


25 


§ 58-31 CH. 53. BANKS § 538-34 


has been made is recorded, and a minute of the same shall be entered by the 
register of deeds on the margin of the record where said original instrument 
is recorded. (1931, c. 250, s. 6.) 


§ 53-31. Petition and order applicable to all instruments involved. — The 
petition and the order appointing such new trustee may include and relate and 
apply to any number of indentures, deeds of trust or other instruments, wherein 
the same trustee is named. (1931, c. 250, s. 7.) 


§ 53-32. Additional remedy. — Sections 53-25 to 53-31 shall be in addition 
to and not in substitution for any other remedy provided by law. (1931, c. 250, 
s. 8.) 


Editor’s Note. — As the remedy provided is 
cumulative, the statute should be read in connec- 
tion with 8§ 45-10 to 45-16. 9 N.C.L. Rev. 408. 


§ 53-33. Validation of acts of officers of insolvent banks as trustees in 
deeds of trust. — Whenever any State bank, prior to January 1, 1931, shall have 
become insolvent and its assets and business been placed in the hands of the 
Commissioner of Banks or taken control of by the Commissioner of Banks for 
liquidation, and the board of directors of said bank shall have thereafter by 
resolution authorized or directed the officers of said bank or some of them to 
perform or exercise in the name of the bank as trustee any power or duty of 
such bank as trustee under any deed in trust to it recorded in any county 
in this State, provided said resolution was passed prior to the eleventh day 
of May, 1931, the performance or exercise of any such power or duty hereto- 
fore or hereafter by any officer or officers so authorized shall be effective 
and binding on all parties concerned as the act of such bank as trustee as 
aforesaid, to the same extent and in the same manner as if such bank had 
not become insolvent and its assets and business had not been placed in the 
hands of the Commissioner of Banks or taken control of by the Commissioner 
of Banks for liquidation. (1931, c. 403.) 


Editor’s Note. — Pursuant to Session Laws _ been substituted for “Corporation Commission’”’ 
1931, c. 243, s. 5, “Commissioner of Banks” has _ in four places. Refer to § 53-92. 


§ 53-34. Validation of sales by Commissioner of Banks under mortgages, 
etc., giving banks power of sale. — Whenever it appears that either the 
Commissioner of Banks or any liquidating agent appointed pursuant to the 
provisions of G.S. 58-20, has undertaken to exercise the power of sale set up in 
any mortgage, deed of trust, or other written instrument for the security of the 
payment of money in which any bank then in liquidation was named trustee, the 
said acts including the acts of resigning the trust, of the Commissioner of Banks 
and/or liquidating agent appointed as aforesaid, are hereby validated and 
declared to be of the same force and effect as if done by the bank named as 
trustee in the mortgage, deed of trust, or other instrument. (1931, ¢. 132.) 


Editor’s Note. — This section appears to have _ stated in § 58-25 et seq., and in the 1931 amend- 
been intended to overcome the effect of Mitchell ment to § 53-20, subsection (g). 9 N.C.L. Rev. 
v. Shuford, 200 N.C. 321, 156 S.E. 513 (1931). In = 401. 
view, however, of this case, and of Booth v. Hair- Pursuant to Session Laws 1931, ec. 248, s. 5, 
ston, 198 N.C. 278, 1386 S.E. 879 (1927); Booth v. ‘Commissioner of Banks”’ has been substituted 
Hairston, 195 N.C. 8, 141 S.E. 480 (1928), doubt for “North Carolina Corporation Commission, 
has been cast upon the constitutionality of the the chief State bank examiner” and for “North 
validating act. It is believed, however, that the Carolina Corporation Commission and/or chief 
facts of the situation aimed at by the validating State bank examiner.” Refer to § 53-92. 
act can be distinguished. The future policy is 
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§ 53-35. Foreclosures and execution of deeds by Commissioner of Banks 
validated. — Whereas, the Commissioner of Banks, created by Chapter 248 of 
the Public Laws of 1931, was given general supervision over the banks of this 
State; and 

Whereas, the Commissioner of Banks, under authority of Chapter 385 of the 
Public Laws of 1931, succeeded to all the property of banks in liquidation, 
including fiduciary powers under the mortgages and deeds of trust; and 

Whereas, the Commissioner of Banks, in his own name and in the name of 
a number of conservators or liquidating agents of banks in the process of 
liquidation under his supervision, has foreclosed a large number of deeds of trust 
in which such banks were the named trustee, and has executed under the powers 
contained therein a large number of trustee’s deeds under authority thereof: 
Now, therefore, all the deeds and acts of the Commissioner of Banke and/or 
conservators or liquidating agents of such banks in the process of liquidation, 
as in the preamble to this section described, are hereby in all respects ratified, 
validated and confirmed. 

This section shall not affect litigation pending April 3, 1939. (1939, c. 368.) 


§ 53-36. Commissioner to report to Secretary of State certain matters 
relative to liquidation of closed banks; publication. — The Commissioner of 
Banks of the State of North Carolina shall on or before the first day of June, 
1938, and on the first day of January and July of each year thereafter file with 
the Secretary of the State of North Carolina a report showing all banks under 
liquidation in the State of North Carolina, and the names of any and all auditors 
together with the amounts paid to them for auditing each of said banks, and the 
names of any and all attorneys employed in connection with the liquidation of 
said banks together with the amount paid or contracted to be paid to each of 
said attorneys. If any attorney has been employed on a fee contingent upon 
recovery said report must state in substance the contract. 

Within five days from the receipt of said report the Secretary of the State of 
North Carolina shall cause same to be published one time in some newspaper 
pa en in each county in which a bank or banks are under liquidation, if there 

e a newspaper published in said county. If not, the Secretary of the State of 
North Carolina shall cause a copy of said report to be posted at the courthouse 
door in said county. (1938, c. 483.) 


ARTICLE 4. 
Reopening of Closed Banks. 


§ 53-37. Conditions under which banks may reopen. — Whenever the 
Commissioner of Banks has taken in possession any bank, such bank may, with 
the consent of the Commissioner of Banks, resume business upon such terms 
and conditions as may be approved by the State Banking Commission. When 
such banks have been taken in possession under the provisions of G.S. 58-20, 
subsections (a) or (b), such conditions shall be fully stated in writing and a copy 
thereof shall be filed with the clerk of the superior court in the action required 
to be commenced in such cases against said bank under the provisions of G.S. 
538-20, subsection (c): Provided, however, no bank or banking institution which 
has been taken in possession by the Commissioner of Banks under the provisions 
of the State paying laws shall be reopened to receive deposits or for the 
transaction of a banking business unless and until: 

(1) The bank has been completely restored to solvency; 

(2) The capital stock, if impaired, has been entirely restored in cash; 

(3) It shall clearly appear to the Commissioner of Banks that such bank may 
be reopened with safety to the public and such reopening is necessar 
to serve the business interests of the community. (1921, c. 4, s. 16; C. 
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5.5 ‘ Z1S(O); e927 scl Lloee. he LOS car As ise bc 138895117 1939).c. 91, 
See. 


§ 53-38. Certain contracts not affected. — Nothing in G.S. 53-37 shall impair 
or affect any contracts made by banks and depositors of banks reopened prior 
to May 12, re under the permission of the State Banking Department. (1931, 
c. 388, s. 4. 


Cross References. — As to liquidation, see § Applied in Taylor v. Everett, 188 N.C. 247, 124 
58-20. As to when Commissioner takes charge, S.E. 316 (1924). 
see § 53-19. 


ARTICLE 5. 
Stockholders. 


§ 53-39. New State banks to set up surplus fund. — The common 
stockholders of any bank organized after March 17, 1933, under the laws of the 
State of North Carolina shall pay in, in cash, a surplus fund equal to fifty per 
centum (50%) of its common capital stock before the bank shall be authorized 
to commence business. (1988, c. 159, s. 2; 1985, c. 79, s. 1.) 


Editor’s Note. — For a discussion of this sec- 
tion, see 11 N.C.L. Rev. 200. And see 13 N.C.L. 
Rev. 91. 


§ 53-40. Executors, trustees, etc., not personally liable. — Persons holding 
stock as executors, administrators, guardians, or trustees shall not personally 
be subject to any liabilities as stockholders, but the estate and funds in their 
hands shall be hable in like manner and to the same extent as the testator, 
intestate, ward, or person interested in such trust fund would be if living and 
competent to hold stock in his own name. (1921, c. 4, s. 28; C. S., s. 219(c).) 


This section extends to every trust relation, be defeated by showing that the stock was held 
however created, and attaches liability to the es- by the executors as executors and trustees un- 
tate and funds in the hands of the trustee. Hood der the will for the benefit of minor ulterior 
v. North Carolina Bank & Trust Co., 209 N.C. beneficiaries, the beneficiaries of the income 
367, 184 S.E. 51 (1936). from the trust estate being of age, and there 

This provision is held to refer not only to being nothing on the books of the bank to dis- 
trustees appointed by will, or by order of acourt close the trusteeship. Hood v. North Carolina 
or of a judge, but to any trust relation, however Bank & Trust Co., 209 N.C. 367, 184 S.E. 51 
created. But the exemption is limited to cases of (19386). 
express and active trusts, where there is a proba- Assignee of Judgment against Executor as 
bility of some estate to respond to the liability. | Such Not Entitled to Set Up Personal Liability 
American Trust Co. v. Jenkins, 198 N.C. 761,188 of Executor. — Plaintiff assignee of a judgment 
S.E. 139 (1927). against an executor in his representative capac- 

Former Statutory Liability of Stockholders ity for a stock assessment made on shares of 
Abolished. — Public Laws 1935, c.99, amending _ stock of a bank in liquidation, sought by subse- 
C. S. § 219(a), abolished the former statutory quent proceedings to charge the executor 
liability of stockholders in the banks of this personally with liability upon allegations that 
State. Fidelity Security Co. v. Hight, 211 N.C. the executor personally owned the bank stock, 
117, 189 S.E. 174 (1937); Hood v. Richardson legally or equitably. The mere assignment of the 
Realty, 211 N.C. 582, 191 S.E. 410 (1937). judgment, without more, was held to transfer 

A trust estate was held liable for assessment _ only the rights of the assignor of the judgment 
on bank stock owned regardless of the method _ in his status of judgment creditor and not his 
by which the trust was established, and where personal rights not incident to such status, and 
shares of bank stock appeared on the books of plaintiff was not entitled to set up the personal 
the bank in the name of “executors,” the liability of the executor. Jones v. Franklin’s Es- 
statutory liability thereon of the estate could not tate, 209 N.C. 585, 183 S.E. 792 (1936). 
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Liability of Trustee to Trust Estate Cannot _ trust estate could not be set up as a counterclaim 
Be Set Off against Liability of Estate. — The or setoff against the former statutory liability 
liability of a bank trustee to the trust estate for of the estate upon the insolvency of the 
its negligent failure to sell for reinvestment bank. In re United Bank & Trust Co., 209 N.C. 
shares of stock of the bank belonging to the 389, 184S.E. 64 (1936). 


§ 53-41. Stock sold if subscription unpaid. — Whenever any stockholder, 
or his assignee, fails to pay any installment on the stock, when the same is 
required by law to be paid the directors of the bank shall sell the stock of such 
delinquent stockholder at public or private sale, as they may deem best, having 
first given the delinquent stockholder 20 days’ notice, personally or by mail, at 
his last known address. If no party can be found who will pay for such stock 
the amount due thereon to the bank with any additional indebtedness of such 
stockholder to the bank, the amount previously paid shall be forfeited to the 
bank, and such stock shall be sold, as the directors may order, within 30 days 
of the time of such forfeiture, and if not sold, it shall be canceled and deducted 
from the capital stock of the bank. (1921, c. 4, s. 25; C. S., s. 219(e).) 


§ 53-42. Impairment of capital; assessments, etc. — The Commissioner of 
Banks shall notify every bank whose capital shall have become impaired from 
losses or any other cause, and the surplus and undivided profits of such bank 
are insufficient to make good such impairment, to make the impairment good 
within 60 days of such notice by an assessment upon the stockholders thereof, 
and it shall be the duty of the officers and directors of the bank receiving such 
notice to immediately call a special meeting of the stockholders for the purpose 
of making an assessment upon its stockholders sufficient to cover the 
impairment of the capital, payable in cash, at which meeting such assessment 
shall be made: Provided, that such bank may reduce its capital to the extent of 
the impairment, as provided in G.S. 53-11. If any stockholder of such bank 
neglects or refuses to pay such assessment as herein provided, it shall be the 
duty of the board of directors to cause a sufficient amount of the capital stock 
of such stockholder or stockholders to be sold at public auction, upon 30 days’ 
notice given by posting such notice of sale in the office of the bank and b 
publishing Anat notice in a newspaper in the place where the bank is located, 
and if none therein, a newspaper circulating in the county in which the bank is 
located, to make good the deficiency, and the balance, if any, shall be returned 
to the delinquent shareholder or Bran olders If any such bank shall fail to 
cause to be paid in such deficiency in its capital stock for three months after 
receiving such notice from the Commissioner of Banks, the Commissioner of 
Banks may forthwith take possession of the property and business of such bank 
until its affairs be finally liquidated as provided by law. A sale of stock, as 
provided in this section, shall effect an absolute cancellation of the outstanding 
certificate or certificates evidencing the stock so sold, and shall make the 
certificate null and void, and a new certificate shall be issued by the bank to the 
purchaser of such stock. (Ex. Sess. 1921, c. 56, s. 3; C.8., s. 219(f); 1925, ¢. 117; 
Pat Cr 240s AD a lDU Ce bya) 


Cross Reference. — As to the amount of re- tive Effect. — The act of 1925, amending this 
serve required, see §§ 53-50 and 53-51. section by providing for personal liability of 

Editor’s Note. — This section first appeared stockholders for the amount by which the sale 
in Public Laws 1921, Ex. Sess., c. 56, amending of their stock failed to realize a sum sufficient 
the Public Laws 1921, c. 4. Its provisions are to pay the assessment, provided a new remedy, 
substantially similar to the National Banking and to permit the bank to maintain the action 
Act which was designed principally for the pur- against a stockhoider who purchased his stock 
pose of strengthening banks whose capital has __ prior to the enactment of the amendment of 1925 
become impaired. See Elon Banking & Trust Co. would violate due process of law, and would im- 
v. Burke, 189 N.C. 69, 126 S.E. 168 (1925). pair the obligations of the contract, and hence 

Amendatory Act Cannot Be Given Retroac- — the act of 1925 cannot be given retroactive ef- 
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fect. Bank of Pinehurst v. Derby, 218 N.C. 653, account is presently due, and its payment may 

12 8.E.2d 260 (1940). be presently enforced, but only by the methods 
“Payable in Cash” Construed. — The expres- __ the statute specifies. Elon Banking & Trust Co. 

sion ‘“‘payable in cash” merely means that the’ v. Burke, 189 N.C. 69, 126 S.E. 163 (1925). 


§ 53-42.1. Report of changes in ownership or management. — 
(a) Whenever a change occurs in the outstanding voting stock of any bank which 
will result in a change in the control of the bank, the president or other chief 
executive officer of such bank shall report such facts to the Commissioner of 
Banks within 24 hours after obtaining knowledge of such change in the control 
of the bank. As used in this section the term “control” means the possession, 
directly or indirectly, of the power to direct or cause the direction of the 
management and policy of the bank, or a change in the ownership of as much 
as ten percent (10%) of the outstanding voting stock in any bank. 

(b) Whenever a loan or loans are made by a bank, which loan or loans are, 
or are to be, secured by ten percent (10%) or more of the voting stock of a bank, 
the president of other chief executive officer of the bank which makes the loan 
or loans shall report such fact to the Commissioner of Banks within 24 hours 
after obtaining knowledge of such loan or loans, except when the borrower has 
been the owner of record of the stock for a period of one year or more, or the 
stock is of a newly organized bank prior to its opening. 

(c) The reports required in subsections (a) and (b) of this section shall contain 
whatever information is available to inform the Commissioner of Banks of the 
effect of the transaction upon control of the bank whose stock is involved and 
shall contain, when known by the person making the report, the number of 
shares involved, the identity of the sellers (or transferors) and purchasers (or 
transferees) of record, the identity of the beneficial owners of the shares 
involved, the purchase price, the total number of shares owned by the sellers 
(or transferors) and purchasers (or transferees) of record, both immediately 
prior to and after the transaction being reported, and the total number of shares 
owned by the beneficial owners of the shares involved, both immediately prior 
to and after the transaction being reported, and the identity of borrowers, the 
name of the bank issuing the stock securing the loan, the number of shares 
securing the loan and the amount of the loan or loans, and such reports shall 
be an addition to any reports that may be required pursuant to other provisions 
of law. 

(d) Each bank shall report to the Commissioner of Banks within 24 hours any 
changes in chief executive officers or directors, including in its report a 
statement of the past and current business and professional affiliations of new 
chief executive nee or directors. (1967, c. 789, s. 5.) 


ARTICLE 6. 
Powers and Duties. 


§ 53-43. General powers. — In addition to the powers conferred by law upon 
private corporations, banks shall have the power: 

(1) To exercise by its board of directors, or duly authorized officers and 
agents, subject to law, all such powers as shall be necessary to carry 
on the business of banking, by discounting and negotiating promissory 
notes, drafts, bills of exchange, and other evidences of indebtedness, 
by receiving deposits, by buying and selling exchange, coin, and bul- 
lion, by loaning money on personal security or real and personal prop- 
erty. Such corporation at the time of making loans may not take and 
receive interest or discounts in advance where the effective rates of 
interest or discounts collected shall exceed the maximum rates of 
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interest provided under this section, G.S. 24-1.1 and G.S. 24-1.2 if such 
interest or discount had not been collected in advance. 
(2) To adopt regulations for the government of the corporation not 
inconsistent with the Constitution and laws of this State. 
(3) To purchase, hold, and convey real estate for the following purposes: 
a. Such as shall be necessary for the convenient transaction of its 
business, including furniture and fixtures, with its banking offices 
and other apartments to rent as a source of income, which 
investment shall not exceed fifty percent (50%) of its paid-in capital 
stock and permanent surplus: Provided, that this provision shall 
not apply to any such investment made before the ninth day of 
March, 1921. Provided further, that the Commissioner of Banks 
may in his discretion authorize the continuance of investments 
made prior to the first day of February, 1925, of the character 
described in this paragraph. Provided, further, that the 
Commissioner of Banks may, in his discretion, authorize any bank 
located in a city having a population of more than 5,000, according 
to the last United States census, to invest more than fifty percent 
(50%) of its capital and permanent surplus in its banking houses, 
furniture, and fixtures. 

b. Such as is mortgaged to it in good faith by way of security for loans 
made or moneys due to such banks. 

ce. Such as has been purchased at sales upon foreclosures of mortgages 
and deeds of trust held or owned by it, or on judgments or decrees 
obtained and rendered for debts due to it, or in settlements 
affecting security of such debts. All real property referred to in 
this subdivision shall be sold by such bank within one year after 
it is acquired, unless, upon application by the board of directors, 
the Commissioner of Banks extends the time within which such 
sale shall be made. Any and all powers and privileges heretofore 
granted and given to any person, firm, or corporation doing a 
banking business in connection with a fiduciary and insurance 
business, or the right to deal to any extent in real estate, 
inconsistent with this chapter, are hereby repealed. 

(4) Nothing contained in this section shall be deemed to authorize banking 
corporations to engage in the business of dealing in investment 
securities, either directly or through subsidiary corporations: Provided, 
however, that the term “dealing in investment securities’ as used 
herein, shall not be deemed to include the purchasing and selling of 
securities without recourse, solely upon order, and for the account of, 
customers; and provided further, that “investment securities,” as used 
herein, shall not be deemed to include obligations of the United States, 
or general obligations of any state or of any political subdivision 
thereof, or of cities, towns, or other corporate municipalities of any 
state or obligations issued under authority of the Federal Farm Loan 
Act, as amended, or issued by the federal home loan banks or the Home 
Owner’s Loan Corporation. 

Any provision in conflict with this subdivision contained in the 
articles of incorporation heretofore issued to any banking corporation 
is hereby revoked. 

(5) Subject to the approval of the Commissioner of Banks and on the 
authority of its board of directors, or a majority thereof, to enter into 
such contracts, incur such obligations and generally to do and perform 
any and all such acts and things whatsoever as may be necessary or 
appropriate in order to take advantage of any and all memberships, 
loans, subscriptions, contracts, grants, rights or privileges, which may 
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at any time be available or inure to banking institutions, or to their 
depositors, creditors, stockholders, conservators, receivers or 
liquidators, by virtue of those provisions of section eight of the Federal 
Banking Act of 1983 (section twelve B of the Federal Reserve Act as 
amended) which establish the Federal Deposit Insurance Corporation 
and provide for the insurance of deposits, or of any other provisions 
of that or any other act or resolution of Congress to aid, regulate or 
safeguard banking institutions and their depositors, including any 
amendments of the same or any substitutions therefor; also, to 
subscribe for and acquire any stock, debentures, bonds or other types 
of securities of the Rederal’ Deposit Insurance Corporation and to 
comply with the lawful regulations and requirements from time to time 
issued or made by such corporation. 


(6) Maintain separate departments and deposit in its commercial 


department to the credit of its trust department all uninvested fiduciary 
funds of cash and secure, under rules and regulations of the State 
Banking Commission, all such deposits in the name of the trust 
department whether in consolidated deposits or for separate fiduciar 
accounts, by segregating and delivering to the trust department suc 
securities as may be eligible for the investment of the sinking funds 
of the State of North Carolina, equal in market value to such deposited 
funds, or readily marketable commercial bonds having not less than a 
recognized “A” rating equal to one hundred and twenty-five per centum 
(125%) of such deposits. Such securities shall be held by the trust 
department as security for the full payment or repayment of all such 
deposits, and shall be kept separate and apart from other assets of the 
trust department. Until all of such deposits shall have been accounted 
for to the trust department or to the individual fiduciary accounts, no 
creditor of the bank shall have any claim or right to such security. When 
fiduciary funds are deposited by the trust department in the commercial 
department of the bank, the deposit thereof shall not be deemed to 
constitute a use of such funds in the general business of the bank and 
the bank in such instance shall not be liable for interest on such funds. 
To the extent and in the amount such deposits may be insured by the 
Federal Deposit Insurance Corporation, the amount of security 
required for such deposits by this section may be reduced. 

The Banking Commission shall have power to make such rules and 
regulations as it may deem necessary for the enforcement of the 
provisions of the preceding paragraph, and such authority shall exist 
and is hereby conferred under the general authority heretofore 
conferred upon said Commission as well as by this paragraph. 


(7) To issue, advise and confirm letters of credit authorizing the 


beneficiaries thereof to draw upon the institution or its correspondents. 


(8) To receive money for transmission. 
(9) To become a member of a clearinghouse association and to pledge assets 


required for its qualification. 


(10) To provide for the performance of bank service corporation services, 


such as data processing services and bookkeeping, subject to such rules 
and regulations as may be adopted by the State Banking Commission. 
(1927 co 4020; 1923, ¢. 148, 5.5: Cas. s. 2204). Ex. mess 1024. cbt: 
US Vag ee ES aS A er li: aS 88 Ney tae a Be ieee a 
Ss.) C,.o2, vote t.Lo4? 194) os Was c. 234: Loan aGengu: 1L9UGL, Cc: 
954: 1967, c. 789, s. 6; 1969, c. 541, s..8; c. 1303, ss. 8, 9.) 
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Cross References. — As to powers conferred 
upon private corporations, see § 55-17 et seq. As 
to form for corporate conveyances, see § 47-41. 

Editor’s Note. — For comment on subdivision 
(6), see 19 N.C.L. Rev. 544. 

For comment on usury law in North Carolina, 
see 47 N.C.L. Rev. 761 (1969). 

Similarity of Section to Federal Act. — The 
words used in the statute relative to the powers 
of corporations engaged in the banking business 
under the laws of this State are almost identical 
with those used in the federal statute, relative 
to the powers of national banks. Indiana Quar- 
ries Co. v. Angier Bank & Trust Co., 190 N.C. 
277, 129 S.E. 619 (1925). 

State banks have no powers beyond those 
expressly granted, or those fairly incidental 
thereto, in this Article. Sparks v. Union Trust 
Co., 256 N.C. 478, 124 S.E.2d 365 (1962). 

Power to Become Surety or Lend Credit. — 
In the absence of an express grant of authority, 
a banking corporation, as a rule, has not the 
power to become the guarantor or surety of the 
obligation of another person, or to lend its credit 
to any person. Indiana Quarries Co. v. Angier 
Bank & Trust Co., 190 N.C. 277, 129 S.E. 619 
(1925). 

A bank is not authorized to become a guaran- 
tor, except where it is necessary to protect its 
rights where the guaranty relates to commercial 
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paper and is an incident to the purchase and sale 
thereof, or when the guaranty is especially 
authorized by law. Indiana Quarries Co. v. 
Angier Bank & Trust Co., 190 N.C. 277, 
129 S.E. 619 (1925). 

Negotiations of Evidences of Debt. — In the 
course of its dealings and for a lawful purpose, 
a bank may negotiate notes, drafts, bills of ex- 
change, and other evidences of indebtedness em- 
braced by this section; and where there is more 
than one transfer of the same security, and the 
equities are equal, the first in time will prevail. 
Richmond County v. Page Trust Co., 195 N.C. 
545, 1382 S.E. 786 (1928). 

It is general banking practice to require that 
interest be paid in advance. The plaintiff 
wanted $33,000. Had it been required to pay the 
interest from that sum, it would have received 
$7,920 less than it sought to borrow. By adding 
the interest to the principal of the note, it paid 
only six percent of the amount borrowed, and 
this would appear to be the most convenient 
method of payment. Such a transaction is not 
tainted with usury. Huski-Bilt, Inc. v. First- 
Citizens Bank & Trust Co., 271 N.C. 662, 157 
S.E.2d 352 (1967). 

Cited in Lambeth v. Lambeth, 249 N.C. 315, 
106 S.E.2d 491 (1959); Lenoir Fin. Co. v. Currie, 
204 N.C. 129, 118 8.E.2d 543 (1961). 


supervised by Farm _ Credit 


Administration as securities for deposits of public funds. — Notwithstanding 
any restrictions or limitations on securities for deposits of public funds contained 
in any law of this State, federal farm loan bonds issued by federal land banks 
pursuant to the Federal Farm Loan Act as amended, federal intermediate credit 
bank debentures issued by federal intermediate credit banks pursuant to the 
Federal Farm Loan Act as amended, and debentures issued by Central Bank for 
Cooperatives and regional banks for cooperatives pursuant to the Farm Credit 
Act of 1938 as amended, or by any of such banks, or any notes, bonds, 
debentures, or similar type obligations, consolidated or otherwise, issued by any 
farm credit institution pursuant to authorities contained in the Farm Credit Act 
of 1971 (Public Law 92-181), as amended, shall be without limitation, authorized 
securities for all deposits of public funds for the State of North Carolina, of 
agencies of the State of North Carolina, of counties of North Carolina, and of 
municipalities and other political subdivisions of the State of North Carolina. 
This section shall be cumulative to all other laws relating to securities for 
deposits of such funds. (1957, c. 507; 1973, c. 289, s. 2.) 


Editor’s Note. — The 1973 amendment in- 
serted the provisions as to obligations issued 


by a farm credit institution pursuant to the 
Farm Credit Act of 1971. 


§ 53-43.2. Obligations of agencies supervised by Federal Home Loan Bank 
Board as securities for deposits of public funds. — Notwithstanding any 
restrictions or limitations on securities for deposits of public funds contained 
in any law of this State, federal home loan banks securities issued by federal 
home loan banks pursuant to the Federal Home Loan Bank Act of 19382 as 
amended shall be without limitation, authorized securities for all deposits of 
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public funds for the State of North Carolina, of agencies of the State of North 
Carolina, of counties of North Carolina, and of municipalities and other political 
subdivisions of the State of North Carolina. This section shall be cumulative to 
all ad laws relating to securities for deposits of such funds. (1959, c. 1069, 
Sia 


§ 53-43.3. Officers and employees; share purchase and option plans. — 
Subject to any applicable rules or regulations of the State Banking Commission, 
a bank may grant options to purchase, sell or enter into agreements to sell 
shares of its capital stock to its officers or employees, or both, for a consideration 
of not less than one hundred percent (100%) of the fair market value of the 
shares on the date the option is granted, or, if pursuant to a stock purchase plan, 
eighty-five percent (857) of the fair market value of the shares on the date the 
purchase price is fixed, pursuant to the terms of an officer-employee qualified 
stock option pian or an officer-employee stock purchase plan which has been 
adopted by the board of directors of the bank and approved by the holders of 
at least two thirds of the particular class or classes of stock entitled to vote on 
such proposal and by the Commissioner of Banks. In no event shall the option 
to purchase such shares be for a consideration less than the par value thereof. 
Stock options issued hereunder shall qualify as qualified stock options under the 
Internal Revenue Code of 1954, aah corresponding provisions of subsequent 
United States law. (1967, c. 789, s. 7; 1978, c. 1127) 


Editor’s Note. — The 1973 amendment substi- 
tuted “qualified” for “restricted” near the mid- 
dle of the first sentence and in the last sentence. 


§ 53-43.4. Issuance of capital notes and debentures. — A bank shall have 
authority to issue capital notes or debentures, convertible or otherwise, subject 
to such regulations as the Banking Commission may adopt with respect thereto. 
(1967, c. 789, s. 7.) 


§ 53-43.5. Minors’ deposits and safe-deposit agreements. — (a) Deposits. — 
A bank may operate a deposit account in the name of a minor or in the name 
of two or more persons, one or more of whom are minors, with the same effect 
upon its liability as if such minors were of full age. This section shall not affect 
the law governing transactions with minors in cases outside the scope of this 
section. 

(b) Dealings with Minor. — A bank may lease a safe-deposit box to and in 
connection therewith deal with a minor with the same effect as if leasing to and 
dealing with a person of full legal capacity. This section shall not affect the law 
governing transactions with minors in cases outside the scope of this section. 

(c) Safe-Deposit Agreements. — An institution may rent a safe-deposit box 
or other receptacle for safe deposit of property to, and receive property for safe 
deposit from, a married minor and spouse, whether adult or minor, jointly. This 
section shall not affect the law governing transactions with minors in cases 
outside the scope of this section. (1967, c. 789, s. 7.) 


Stated in Gastonia Personnel Corp. v. Rogers, 
276 N.C. 279, 172 S.E.2d 19 (1970). 


§ 53-43.6. School thrift or savings plan. — (a) A bank may arrange for the 
collection of savings from school children by the principal of the school, by the 
teachers, or by collectors, porau ant to Seana issued by the State Banking 
Commission and approved, in the case of public schools, by the board of 
education or board of trustees of the city or district in which the school is 
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situated. The principal, teacher, or person authorized by the bank to make 
collections from the school children shall be the agent of the bank and the bank 
is liable to the pupil for all deposits made with such principal, teacher, or other 
authorizes person to the same extent as if the deposits were made directly with 
the bank. 

(b) The acceptance of deposits in furtherance of a school thrift or savings plan 
by an officer, employee or agent of a bank at any school shall not be construed 
as a establishment or operation of a branch or branch facility. (1967, c. 789, 
Sule 


§ 53-43.7. Safe-deposit boxes; unpaid rentals; procedure; escheats. — (a) If 
the rental due on a safe-deposit box has not been paid for one year, the lessor 
may send a notice by registered mail to the last known address of the lessee 
stating that the safe-deposit box will be opened and its contents stored at the 
expense of the lessee unless payment of the rental is made within 30 days. If 
the rental is not paid within 30 days from the mailing of the notice, the box may 
be opened in the presence of an officer of the lessor and of a notary public who 
is not a director, officer, employee or stockholder of the lessor. The contents 
shall be sealed in a package by the notary public who shall write on the outside 
the name of the lessee and the date of the opening. The notary public shall 
execute a certificate reciting the name of the lessee, the date of the opening of 
the box and a list of its contents. The certificate shall be included in the package 
and a copy of the certificate shall be sent by registered mail to the last known 
address of the lessee. The package shall then be placed in the general vaults 
of the lessor at a rental not exceeding the rental previously charged for the box. 

(b) Any documents or writings of a private nature, and having little or no 
apparent value need not be offered for sale, but shall be retained, unless claimed 
by the owner, for the period specified for unclaimed deposits, after which they 
may be destroyed. 

(c) If the contents of the safe-deposit box have not been claimed within two 
years of the mailing of the certificate, the lessor may send a further notice to 
the last known address of the lessee stating that, unless the accumulated 
charges are paid within 30 days, the contents of the box will be sold at public 
auction at a specified time and place, or, in the case of securities listed on a stock 
exchange, will be sold upon the exchange on or after a specified date and that 
unsalable items will be destroyed. The time, place and manner of sale shall also 
be posted conspicuously on the premises of the lessor and advertised once in a 
newspaper of general circulation in the community. If the articles are not 
claimed, they may then be sold in accordance with the notice. 

(d) The balance of the proceeds, after deducting accumulated charges, 
including the expense of advertising and conducting the sale, together with any 
money discovered in the box shall be deposited to the credit of the lessee in an 
account maintained by him, or if none, shall be deemed a deposit account mil 
the bank or trust company operating the safe-deposit facility, or in the case of 
a subsidiary safe-deposit company, a bank or trust company owning stock 
therein, and shall be identified on the books of the bank as arising from the sale 
of contents of a safe-deposit box. When any such deposit is surrendered as 
unclaimed deposits, the lessor shall also send to the Commissioner a copy of the 
certificate and an itemized statement of the amount received and the deductions. 
Any items remaining unsold may be destroyed. 

(e) The deposits or proceeds from sales referred to in the preceding paragraph 
shall be subject to all the provisions of G.S. 116A-6, relating to the escheat of 
bank deposits. 

(f) A copy of this section shall be printed on every contract for rental of a 
safe-deposit box. (1967, c. 789, s. 7.) 
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§ 53-44. Investment in bonds guaranteed by United States. — (a) Any 
bank, building and loan association, land and loan association, savings and loan 
association, Insurance company, title insurance company, land mortgage 
company, fraternal order or benevolent association, or any other corporation 
incorporated under the laws of this State, and operating under the supervision 
of the Commissioner of Banks, Insurance Commissioner, or Superintendent of 
Savings and Loan Associations; the State Treasurer, as custodian of the 
assurance fund provided under the Torrens Act, or any officer charged with the 
investment of sinking funds of the State, any county, city, town, incorporated 
village, township, school district, school taxing district, or other district or 
Se eae subdivision of government of the State; the North Carolina State Thrift 

ociety, any clerk of the court holding money by color of his office or as receiver; 
and any person, firm or corporation acting as executor, administrator, guardian, 
trustee, or other eas acting in a fiduciary capacity may invest in bonds issued, 
or in bonds which are fully and unconditionally guaranteed as to principal and 
interest by the United States, to the same extent as the same are now or may 
be hereafter authorized to invest in any obligation of the United States: Provided 
that all investments authorized hereunder shall be guaranteed, both as to the 
payment of principal and interest thereon, by the United States treasury. 

b) Security for Loans and Deposits. — No bank shall be required to maintain 
a reserve against deposits secured by any of the above-mentioned bonds equal 
in market value to the amount of such deposits, and such bonds shall be valid 
security for all loans and deposits to the same extent as are any obligations of 
the United States. 

(c) Bonds Deemed Cash in Settlements by Fiduciaries. — In settlements by 
guardians, executors, administrators, trustees and others acting in a fiduciary 
capacity, the bonds and securities herein mentioned shall be deemed cash to the 
amount actually paid for same, including the premium, if any, paid for such 
bonds, and may be paid as such by the transfer thereof to the persons entitled 
and without any liability for a greater rate of interest than the amount actually 
accruing from such bonds. (1935, c. 164; 1987, ¢c. 433.) 


Cross References. — As to investment of clerks of court by color of their office, see § 
funds held by bank for investment or distribu- 7A-112. 
tion, see § 36-27. As to trustees, including banks, Editor’s Note. — As to section generally, see 


holding stock as fiduciary, see § 36-32. For other 13 .N.C.L. Rev. 362. 
provisions as to investment of funds in hands of 


§ 53-44.1. Investments in obligations of agencies supervised by Farm 
Credit Administration. — Notwithstanding any restrictions or limitations on 
investments contained in any law of this State, federal farm loan bonds issued 
by federal land banks pursuant to the Federal Farm Loan Act as amended, 
federal intermediate credit bank debentures issued by federal intermediate 
credit banks pursuant to the Federal Farm Loan Act as amended, and 
debentures issued by Central Bank for Cooperatives and regional banks for 
cooperatives pursuant to the Farm Credit Act of 1938 as amended, or by any 
of such banks, or any notes, bonds, debentures, or similar type obligations, 
consolidated or otherwise, issued by any farm credit institution pursuant to 
authorities contained in the Farm Credit Act of 1971 (Public Law 92-181), as 
amended, shall be, without limitation, authorized investments of funds of banks, 
savings banks, trust companies, insurance companies, building and loan 
associations, savings and loan associations, credit unions, fraternal 
organizations, pension and retirement funds, and of fiduciary funds of 
executors, administrators, guardians and trustees, unless such trust and 
fiduciary funds are required to be otherwise invested by will, deed, order or 
decree of court, gift, grant or other instrument creating or fixing the trust. This 
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section shall be cumulative to all other laws relating to investments of such 
funds. (1957, c. 508; 1973, c. 239, s. 3.) 


Editor’s Note. — The 1973 amendment in- by a farm credit institution pursuant to the 
serted the provisions as to obligations issued Farm Credit Act of 1971. 


§ 53-44.2. Investments in obligations of agencies supervised by Federal 
Home Loan Bank Board. — Notwithstanding any restrictions or limitations on 
investments contained in any law of this State, federal home loan banks 
securities issued by federal home loan banks pursuant to the Federal Home Loan 
Bank Act of 1982 as amended shall be without limitation, authorized investments 
of funds of banks, savings banks, trust companies, insurance companies, 
building and loan associations, savings and loan associations, credit unions, 
fraternal organizations, pension and retirement funds, and of fiduciary funds 
of executors, administrators, guardians and trustees, unless such trust and 
fiduciary funds are required to be otherwise invested by will, deed, order or 
decree of court, gift, grant or other instrument creating or fixing the trust. This 
section shall be cumulative to all other laws relating to investments of such 
funds. (1959, c. 1069, s. 2.) 


§ 53-45. Banks, fiduciaries, etc., authorized to invest in securities approved 
by the Secretary of Housing and Urban Development, Federal Housing 
Administration, Veterans Administration, etc. — (a) Insured Mortgages and 
Obligation of National Mortgage Associations and Federal Home Loan Banks. 
— It shall be lawful for all commercial and industrial banks, trust companies, 
building and loan associations, savings and loan associations, insurance 
companies, mortgagees and loan correspondents approved by the Secretary of 
Housing and Urban Development or Federal Housing Administration, and other 
financial institutions engaged in business in this State, and for guardians, 
executors, administrators, trustees or others acting in a fiduciary capacity in 
this State to invest, to the same extent that such funds may be invested in 
interest-bearing obligations of the United States, their funds or moneys in their 
custody or possession which are eligible for investment, in bonds or notes 
secured by a mortgage or deed of trust insured or guaranteed by the Federal 
Housing Administration, Secretary of Housing and Urban Development or the 
Veterans Administration, or in mortgages or deeds of trust on real estate which 
have been accepted for insurance or guarantee by the Federal Housing 
Administration, Secretary of Housing and Urban Development or Veterans 
Administration, and in obligations of a national mortgage association which 
obligations are insured or guaranteed by the United States Government, or 
bonds, debentures, consolidated bonds, or other obligations of any federal home 
loan bank or banks. 


(b) Insured or Guaranteed Loans; Loans Purchased by National Mortgage 
Associations and Federal Home Loan Banks. — All such banks, trust companies, 
building and loan associations, savings and loan associations, insurance 
companies, mortgagees and loan correspondents approved by the Secretary of 
Housing and Urban Development, or Federal Housing Administration, and other 
financial institutions, and also all such guardians, executors, administrators, 
trustees or others acting in a fiduciary capacity in this State, may make such 
loans, secured by real estate, as the Secretary of Housing and Urban 
Development, the Federal Housing Administration, a national mortgage 
association, or the Veterans Administration has insured or guaranteed, or has 
made a commitment to insure or guarantee, and may obtain such insurance or 
guarantee; provided, further, that the above designated financial institutions, 
may make loans, secured by real estate, that are eligible and committed for sale 
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to a national mortgage association, federal home loan bank, federal home loan 
mortgage corporation or other agency or instrumentality of the United States. 

(c) Eligibility for Credit Insurance. — All banks, trust companies, building and 
loan associations, savings and loan associations, insurance companies, 
mortgagees and loan correspondents approved by the Secretary of Housing and 
Urban Development, or Federal Housing Administration and other financial 
institutions, on being approved as eligible for credit insurance by the Secretary 
of Housing and Urban Development, the Federal Housing Administration, or 
the Veterans Administration, may make such loans as are insured by the 
Secretary of Housing and Urban Development or Federal Housing 
Administration or insured or guaranteed by the Veterans Administration. 

(d) Certain Securities Made Eligible for Collaterals, etc. — Whenever by 
statute of this State, collateral is required as security for the deposit of public 
or other funds; or deposits are required to be made with any public official or 
department; or an investment of capital or surplus, or a reserve or other fund 
is required to be maintained, consisting of designated securities, bonds, and 
notes secured by a mortgage or deed of trust insured or guaranteed by the 
Secretary of Housing and Urban Development, Federal Housing 
Administration, or Veterans Administration, debentures issued by the Secretary 
of Housing and Urban Development or the Federal Housing Administration and 
obligations of a national mortgage association shall be eligible for such 
purposes. 

(e) General Laws not Applicable. — No law of this State prescribing the 
nature, amount or form of security or requiring security upon which loans or 
investments may be made, or prescribing or limiting the rates or time of payment 
of the interest any obligation may bear, or prescribing or limiting the period for 
which loans or investments may be made, shall be deemed to apply to loans or 
investments made pursuant to He foregoing paragraphs. (1985, cc. 71, 378; 1937, 
Ceca L959: 6. SO44Si.btoG lace col 197 1 C888} 


Editor’s Note. — For comment on usury law 
in North Carolina, see 47 N.C.L. Rev. 761 (1969). 


§ 53-46. Limitations on investments in securities. — The investment in any 
bonds or other debt obligations of any one firm, individual, or corporation, unless 
it be the obligations of the United States, or agency thereof, or other obligations 
guaranteed by the United States Government, State of North Carolina, or other 
state of the United States, or of some city, town, township, county, school 
district, or other political subdivision of the State of North Carolina, shall at no 
time be more than twenty percent (20%) of the unimpaired capital and permanent 
surplus of any bank to an amount not in excess of two hundred and fifty 
thousand dollars ($250,000); and not more than ten percent (10%) of the 
unimpaired capital and permanent surplus in excess of two hundred and fifty 
thousand dollars ($250,000). (1921, c. 4, s. 27; C. S., s. 220(b); 1927, c. 47, s. 6; 
193 eie4434s-25591933, cnd59101 935 se 99 w LOR C1 86781 96 fecal 89.1883) 


Cross References. — As to the suspension of Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
this section, see § 53-49. As to limitation of 129, 118 S.E.2d 543 (1961). 
amount of bank acceptances, see § 53-56. 


§ 53-47. Limitations on investment in stocks. — No bank shall make an 
investment in the capital stock of any other state or national bank: Provided, 
that nothing herein shall be construed to prevent banks doing business under 
this Chapter from subscribing to or purchasing, upon such terms as may be 
agreed upon, the capital stock of ApoE corporations as defined in G.S. 
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25-8-102(3), the capital stock of banks organized under that act of Congress 
known as the “Edge Act” or the capital stock of central reserve banks whose 
capital stock exceeds one million dollars ($1,000,000). To constitute a central 
reserve bank as contemplated by this Chapter, at least fifty percent (50%) of the 
capital stock of such bank shall be owned by other banks. The investment of 
any bank in the capital stock of such central reserve bank or bank organized 
under the act of Congress commonly known as the “Edge Act,” shall at no time 
exceed ten percent (10%) of the paid-in capital and permanent surplus of the bank 
making same. No bank shall invest more than fifty percent (50%) of its 
permanent surplus in the stocks of other corporations, firms, partnerships, or 
companies, unless such stock is purchased to protect the bank from loss. Any 
stocks owned or hereafter acquired in excess of the limitations herein imposed 
shall be disposed of at public or private sale within six months after the date 
of acquiring the same, and if not so disposed of they shall be charged to profit 
and loss account, and no longer carried on the books as an asset. The limit of 
time in which said stocks shall be disposed of or charged off the books of the 
bank may be extended by the Commissioner of Banks if in his judgment it is 
for the best interest of the bank that such extension be granted; provided that 
the limitations imposed in this section on the ownership of stock in or securities 
of corporations is suspended to the extent (and to that extent only) that any bank 
operating under the supervision of the Commissioner of Banks may subscribe 
for and purchase shares of stock in or debentures, bonds or other types of 
securities of any corporation organized under the laws of the United States of 
America for the purpose of insuring to depositors a part or all of their funds 
on deposit in banks where and to such extent as such stock or security ownership 
is required in order to obtain the benefits of such deposit insurance for its 
HeDOSILOSeM 1) 2 tC Ae Sa ese Se (Cie b93 1 cy 243es bs O35 AG isl sas: 
199520849 (cas ani...) 


Editor’s Note. — The 1973 amendment in- of clearing corporations as defined in G.S. 
serted in the first sentence, “the capital stock 25-8-102(3).” 


§ 53-48. Limitations of loans. — The total direct and indirect liability of any 
person, firm or corporation, other than a municipal corporation for money 
borrowed, including in the liabilities of a firm, the liabilities of the several 
members thereof, shall at no time exceed twenty percent (20%) of two hundred 
and fifty thousand dollars ($250,000), or fractional part thereof, of the 
unimpaired capital and permanent surplus of the bank and not more than ten 
percent (10%) of the excess of two hundred and fifty thousand dollars ($250,000) 
of the unimpaired capital and permanent surplus of the bank: Provided, however, 
that the discount of bills of exchange drawn in good faith against actual existing 
values, the discount of solvent trade acceptances, or other solvent commercial 
or business paper actually owned by the person, firm or corporation negotiating 
the same and the purchase of any notes, the making of any loans, secured by 
not less than a like face amount of bonds of the United States, or an agency of 
the United States, or other obligations guaranteed by the United States 
Government, or State of North Carolina or certificates of indebtedness of the 
United States, or agency thereof, or other obligations guaranteed by the United 
States Government, shall not be considered as money borrowed within the 
meaning of this section: Provided, further, that the limitations of this section 
shall not apply to loans or obligations to the extent that they are secured or 
covered by guarantees or by commitments or agreements to take over or 
purchase the same, made by any federal reserve bank or by the United States 
or any department, board, bureau, commission or establishment of the United 
States, including any corporation wholly owned directly or indirectly by the 
United States. (1921, c. 4, s. 29; 1923, c. 148, s. 6; C. S., s. 220(d); 1925, c. 119, 
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Cross References. — As to the suspension of 
this section, see § 53-49. As to limitation of 
amount of bank acceptances, see § 53-56. 

Purpose of Section. — The wisdom of this 
provision and § 53-111 is manifest; banks whose 
business is conducted in strict compliance there- 
with seldom become insolvent. State v. Cooper, 
190 N.C. 528, 130 S.E. 180 (1925). 

Section Not Retroactive. — The statutory 
limitation upon a bank making loans to any one 
person or class of common interest, does not ap- 
ply to loans, or extensions or renewals thereof, 
existing at the date of the ratification of the 
statute. State v. Cooper, 190 N.C. 528, 180 S.E. 
180 (1925). 

Loss of Assets Must Result. — In an action 
against the managing officials of a bank for 
wrongful depletion of assets in mismanagement 
of the affairs of the bank in making loans in 
excess of the limit set forth in this section, the 
evidence is insufficient to be submitted to a jury, 
if it appears that no loss to the assets of the bank 
has been caused by the acts of the officials. Gor- 
don v. Pendleton, 202 N.C. 241, 162 S.E. 546 
(1932). 

Criminal Liability. — The violation of this 
section is a misdemeanor. See § 53-134. 

A bank must act through its officers and 
directors, and where they have violated the 
provisions of this section as to lending the bank’s 
money, the offense is committed by them under 
the meaning of the statute, and they are individ- 
ually indictable therefor. State v. Cooper, 190 
N.C. 528, 130 S.E. 180 (1925); State v. Davidson, 
205 N.C. 735, 172 S.E. 489 (1934). 
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Where the official position of an officer of a 
bank is such as necessarily to acquaint him of 
the violation of the statute respecting the mak- 
ing of loans, and to fix him as a party thereto, 
it is sufficient evidence to sustain his conviction 
of the misdemeanor prescribed by § 53-134. State 
v. Cooper, 190 N.C. 528, 130 S.E. 180 (1925). 

Intent to Defraud Not Element of Offense. 
— An intent to defraud the bank or others is not 
required to be either alleged in the indictment or 
proved upon the trial of the issue raised by a plea 
of not guilty. Neither the bank nor any of its 
officers or directors have any discretion as to the 
making of loans which are thus forbidden. Intent 
is, therefore, not an element of the crime. The 
willful doing of the unlawful act constitutes the 
crime declared by § 53-134 to be a misdemeanor, 
punishable as such in the discretion of the court. 
State v. Cooper, 190 N.C. 528, 130 S.E. 180 
(1925). 

Consolidation of Indictments. — An indict- 
ment charging the officer of the bank of viola- 
ting § 53-111, and also unlawfully making loans 
for the bank to certain persons in excess of the 
maximum percentage of the capital stock and 
permanent surplus, in violation of this section, 
alleges the commission of crimes of the same 
class. Where there are two indictments thereof 
against the same person they may _ be 
consolidated and tried together by the court. 
State v. Cooper, 190 N.C. 528, 180 S.E. 180 
(1925). 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 5438 (1961). 


§ 53-49. Suspension of investment and loan limitation. — The board of 
directors of any bank, may by resolution duly passed at a meeting of the board, 
request the Commissioner of Banks to suspend temporarily the limitations on 
loans and investments as the same may apply to any particular loan or 
investment in excess of the limitations of G.S. 53-46, 53-47, and 53-48 which the 
bank desires to make. Upon receipt of a duly certified copy of such resolution, 
the Commissioner cf Banks may, in his discretion, suspend the limitations on 
loans and investments insofar as they would apply to the loan or investment 
which the bank desires to make: Provided, however, such loan shall be amply 
secured and shall be for a period not longer than 120 days. (1921, c. 4, s. 30; C. 
9s) 82220(6)9193 15! 00243, .5::))1933)-c5239nsa 18) 


§ 53-50. Requirement of reserve fund. — (a) A bank which is not a member 
of the Federal Reserve System shall maintain at all times a reserve fund in such 
percentages as shall be fixed by regulation of the Banking Commission, which 
percentages shall be equal to or less than by not more than two percentage 
Rae but never greater than, those required under the laws of the United 

tates for banks which are members of the Federal Reserve System. The amount 
of the required reserve for each day shall be computed on the basis of average 
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daily deposits covering such biweekly or shorter periods as shall be fixed by 
regulation of the Banking Commission. 

b) A bank which is a member of the Federal Reserve System shall maintain 
at all times a reserve fund in accordance with the requirements applicable to 
a member bank under the laws of the United States. 

(c) A bank shall give written notice to the Commissioner of Banks, in the 
manner prescribed by the Commissioner for such notice, of any deficiency in the 
reserve fund required under subsection (a) or (b) of this section within three 
business days after the close of any scheduled averaging period during which 
ie RET ee OCCUrSstlu2l; Ce4e seal: Crs. 8; 220) 1u0tr Ge ido, & LU lots, 
c. d04, 


Cross References. — As to effect of impaired Applied in State v. Cooper, 190 N.C. 528, 130 
capital upon reserve, see § 53-42. As to authority S.E. 180 (1925). 
to join federal reserve bank, see § 53-61. As to Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
failure to maintain required reserve, see § 129, 118 S.E.2d 543 (1961). 
53-111. 

Editor’s Note. — The 1973 amendment re- 
wrote subsection (a). 


§ 53-51. Reserve and cash defined. — Reserve shall consist of cash on hand 
and balances payable on demand, due from other approved solvent banks, which 
have been designated depositories as hereinafter provided in this Chapter. Cash 
includes lawful money of the United States, and exchange of any clearinghouse 
eaksrpente (1903 204275778229 Rewas2321919> c7 58: 192i cetiisusZuG, ox 
S. g). 


§ 53-52. Payment of forged check. — No bank shall be liable to a depositor 
for payment by it of a forged check or other order to pay money unless within 
60 days after the receipt of such voucher by the depositor he shall notify the 
bank that such check or order so paid is forged. (1921, ¢. 4, s. 838; C.S., s. 220(h).) 


Cross Reference. — As to bank customer’s Receipt of Statement by Bookkeeper Who 
duty to discover and report unauthorized signa- Forged Checks Is Receipt by Corporation. — 
ture or alteration under Uniform Commercial The receipt of a corporation’s bank statement by 
Code, see § 25-4-406. its bookkeeper is receipt of the statement by the 

Editor’s Note. — “This section is a substantial | corporation, and it may not recover against the 
reenactment of C. S. § 231, except that formerly bank for the payment of forged checks when 
the depositor had six months within which to notice is not given within 60 days after such 
give notice of the forgery. Greensboro Ice & receipt of the bank statement, even though the 
Fuel Co. v. Security Nat’] Bank, 210 N.C. 244, checks were forged by the bookkeeper, who 
186 S.E. 362 (1936).” Arnold v. State Bank & destroyed them after he received the canceled 
Trust Co., 218 N.C. 433, 437, 11 S.E.2d 307 checks from the bank. Greensboro Ice & Fuel 
(1949). Co. v. Security Nat’] Bank, 210 N.C. 244, 186S.E. 


Receipt of Statement by Agent Who Is 262 (1936). 


Forger Is Receipt by Depositor.—The mailing But Rule Does Not Apply Where Account Is 
of a bank statement, with cancelled checks, and jnauthorized and Unknown. — See Nation- 
the acceptance thereof from the post office by wide Homes of Raleigh, N.C., Inc. v. First: 


the depositor in person or through his autho- Citizens Bank & Trust Co.. 267 N.C. 528. 148 
rized agent, constitutes a receipt by the deposi- _¢ F 9q 693 (1966). 


tor of such documents within the meaning of 
this section, and the depositor’s failure to Section Runs from Delivery of Each Individ- 
give the required notice to the bank, within ual Instrument. — Where several vouchers, 
the specified time thereafter, bars his right of | paid and delivered at different times, are made 
recovery even though the “authorized agent” the basis of a claim, this section applies and bars 
so receiving the bank statement, is the forger not from the delivery of the first nor the last 
and, again, is unfaithful to his trust by con- such voucher, but runs against each individual 
cealing the voucher from the depositor. Nation- | voucher from the date of its delivery. Schwaben- 
wide Homes of Raleigh, N.C., Inc. v. First- ton v. Security Nat’l Bank, 251 N.C. 655, 111 
Citizens Bank & Trust Co., 267 N.C. 528, 148 8.E.2d 856 (1960). 
S.E.2d 693 (1966). 
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There is no duty upon the depositor to exam- 
ine endorsements upon his genuine checks. Na- 
tionwide Homes of Raleigh, N.C., Inc. v. First- 
Citizens Bank & Trust Co., 267 N.C. 528, 148 
S.E.2d 693 (1966). 

Section Is Inapplicable If Checks Are Not 
Forgeries or Notice Is Given. — If checks 
drawn by an agent of the depesitor are not forg- 
eries, this section has no application; if the 
checks are forgeries, the defense of the statute 
is not available to the bank when the depositor 
gives notice to the bank within the time provided 
by the statute. Nationwide Homes of Raleigh, 
N.C., Inc. v. First-Citizens Bank & Trust Co., 267 
N.C. 528, 148 S.E.2d 693 (1966) (not deciding 
whether check signed in name of depositor by 
one claiming to be agent, but without authority 
to sign, is a forgery). 

Only those checks returned more than sixty 
days prior to the protest are proper credits un- 
der this section. Nationwide Homes of Raleigh, 
N.C., Inc. v. First-Citizens Bank & Trust Co., 262 
N.C. 79, 186 S.E.2d 202 (1964). 

This section does not require notice in any 
specified form. Nationwide Homes of Raleigh, 
N.C., Inc. v. First-Citizens Bank & Trust Co., 267 
N.C. 528, 148 S.E.2d 693 (1966). 

Sufficiency of Notice. — It is sufficient that 
within the time allowed by this section the 
depositor gives to the bank notice sufficient in 
content to advise the bank that the debits 
charged to the depositor’s account are based 
upon checks which are “forged.” Nationwide 
Homes of Raleigh, N.C., Inc. v. First-Citizens 
Bank & Trust Co., 267 N.C. 528, 148 S.E.2d 693 
(1966). 
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Notice to the bank that the entire account is 
unauthorized and unknown to the person in 
whose name it is opened necessarily advises the 
bank that any check charged thereto, which 
check purports to be drawn in the name of such 
account holder, was drawn without authority 
and with fraudulent intent — a forgery within 
the contemplation of a stipulation that checks 
drawn on the account were forgeries and not 
checks or drafts of the plaintiff. Nationwide 
Homes of Raleigh, N.C., Inc. v. First-Citizens 
Bank & Trust Co., 267 N.C. 528, 148 S.E.2d 693 
(1966). 

The burden is on the bank seeking the protec- 
tion afforded by this section to show delivery of 
the voucher to the depositor more than 60 days 
before the claim is made. When that fact is es- 
tablished, it constitutes a complete defense to a 
claim based on such voucher. Schwabenton v. 
Security Nat'l Bank, 251 N.C. 655, 111 8.E.2d 
856 (1960). 

The burden is on the bank seeking the protec- 
tion afforded by this section to show delivery of 
the voucher to the depositor more than sixty 
days before the claim is made. Nationwide 
Homes of Raleigh, N.C., Inc. v. First-Citizens 
Bank & Trust Co., 267 N.C. 528, 148 S.E.2d 693 
(1966). 

The burden is on a bank, in order to avail itself 
of the provisions of this section, to show when 
the checks were returned to the depositor. Na- 
tionwide Homes of Raleigh, N.C., Inc. v. First- 
Citizens Bank & Trust Co., 262 N.C. 79, 136 
S.E.2d 202 (1964). 


§ 53-53. Payment of deposit in the name of minor. — When money is held 
on deposit by any state, industrial or national bank in this State in the name of 
a minor under 15 years of age, it may be paid, together with the interest, if there 
be any interest thereon, upon receipts or checks signed by such minor and one 
of the minor’s parents. When money is held on deposit by any state, industrial 
or national bank in this State in the name of a minor 15 years of age or upward, 
it may be paid, together with the interest, if there be any interest thereon, upon 
receipts or checks signed by the minor. A written statement from the minor, if 
15 years of age or upward, or from one of the said minor’s parents, if the minor 
is under 15 years of age, shall be conclusive evidence of ie age of the minor. 
(1921, c. 4, s. 84; C. S., s. 220(i); 1989, c. 84.) 


Cross Reference. — As to payment of deposit 
in trust for minor to minor upon death of trustee, 
see § 53-59. 

Editor’s Note. — See 17 N.C.L. Rev. 345. 

This section is an exception to the general 
rule that contracts of an infant are voidable at 


the option of the infant. Coker v. Virginia- 
Carolina Joint-Stock Land Bank, 208 N.C. 41, 178 
S.E. 863 (1935). 

Cited in Gastonia Personnel Corp. v. Rogers, 
276 N.C. 279, 172 S.E.2d 19 (1970). 


§ 53-54. Transactions not performed during banking hours. — Nothing in 
any law of this State shall in any manner whatsoever affect the validity of, or 
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render void or voidable, the payment, certification, or acceptance of a check or 
other a instrument or any other transaction by a bank in this State, 
because done or performed during any time other than regular banking hours: 
Provided, that nothing herein shall be construed to compel any bank in this State, 
which by law or custom is entitled to close at 12 noon on any Saturday, or for 
the whole or part day of any legal holiday, to keep open for the transaction of 
business, or to perform any of the acts or transactions aforesaid on any Saturday 
after such hour or on any legal holiday, except at its option. (1921, c. 4, s. 35; 
Grows. 2eulj).) 


§ 53-55. Commercial and business paper defined. — The term “commercial 
or business paper,” as used in this Chapter, is hereby defined to mean a 
promissory note, and the term “trade acceptance” to mean a draft or bill of 
exchange issued or drawn for agricultural, industrial, or commercial purposes, 
or the proceeds of which have been used or are to be used for such purposes, 
but such definition shall not include notes, drafts, or bills of exchange covering 
merely investments, or issued or drawn for the purpose of carrying on or trading 
in stocks, bonds, or other investment securities, except bonds and notes of the 
government of the United States and State of North Carolina. (1921, c. 4, s. 36; 
125, etlADs Sie ley. oe ese CULK GLO Gn, 205.) 


§ 53-56. Bank acceptances defined. — Any bank doing business under this 
Chapter may accept for payment at a future date, drafts or bills of exchange 
having not more than six months’ sight to run, drawn upon it by its customers 
under acceptance agreements, and which grow out of transactions involving the 
importation or exportation of goods; and issue letters of credit authorizing the 
holders thereof to draw upon it or its correspondents, provided that there is a 
definite bona fide contract for the shipment of goods within a specified 
reasonable time, and the existence of such contract is certified in the acceptance 
agreement; or which grow out of transactions involving the domestic shipment 
of goods, provided that shipping documents, conveying or securing to the 
accepting bank title to readily marketable goods, are attached or in the hands 
of an agent of the accepting at i anaciicit of the drawer, for his account, 
at the time of acceptance, or which are secured at the time of acceptance by 
warehouse receipts or other documents conveying or securing to the accepting 
bank title to readily marketable goods fully covered by insurance, the warehouse 
receipts or other documents to be those of a responsible warehouse, independent 
of the drawer, the acceptance to remain secured during the life of the acceptance 
unless suitable security of same character, or cash, be substituted: Provided, 
no bank shall accept drafts or bills of exchange under this section to an 
aggregate amount at any time more than equal to the sum of its capital and 
permanent surplus: Provided further, that no bank shall accept, whether in a 
foreign or domestic transaction, for any one person, firm, or corporation, to any 
amount at any time equal to more than twenty-five percent (25%) of its capital 
and permanent surplus, unless the accepting bank is secured either by attached 
documents or those held for its account by its agent, independent of the drawer, 
or by some other actual security of the same character. Should the accepting 
bank purchase or discount its own acceptances, such acceptances will be 
considered as a direct loan to the drawer, and be subject to the limitation on loans 
hereinbefore provided in this Chapter. The State Banking Commission may issue 
such further regulations as to such acceptances as it may deem necessary in 
conformity with this Chapter. As used herein, the word ‘goods’ shall be 
construed to mean and include goods, wares, merchandise, or agricultural 
products, including livestock. (1921, c. 4, s. 37; C.S., s. 220(1); 1981, c. 2438, s. 5; 
1939400914 52:2:) 
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Acceptance Prior to Statute. — Notwith- by a bank not so authorized was not invalid, 
standing that prior to the statute, an acceptance though actually beyond power, and a payment 
was beyond the power of a bank when not ex- might be enforced. Sherrell v. American Trust 
pressly permitted by the charter, an acceptance Co., 176 N.C. 591, 97 S.E. 471 (1918). 


§§ 53-57, 53-58: Repealed by Session Laws 1965, c. 700, s. 2. 


Crass Reference. — For provisions of the Uni- 
form Commercial Code as to bank deposits and 
collections, see 8§ 25-4-101 to 25-4-504. 


§ 53-59. Payment of deposits in trust. — Whenever any deposits shall be 
made in any bank or banking institution in this State by any person in trust for 
any other person who is a minor of the age of 15 years and upward, and no other 
or further notice of the existence and terms of a legal and valid trust shall have 
been given to the bank, in event of the death of the trustee, the same, or any 
part thereof, together with the dividends or interest thereon, may be paid to the 
person for whom said deposit was made: Provided, that the amount of said 
ey 5 not in excess of one hundred dollars ($100.00). (1921, c. 4, s. 40; C.S., 
Ss. 220(0). 


Cross References. — As to whom a deposit in Editor’s Note. — This section is discussed in 
trust for a minor may be paid generally, see 8 9N.C.L. Rev. 18. 
53-53. As to deposits by fiduciaries generally, 
see § 32-8 et seq. 


§ 53-60. Authorized investment in farm loan bonds. — Any bank or 
insurance company organized under the laws of this State, and any person acting 
as executor, administrator, guardian, or trustee, may invest in federal farm loan 
bonds issued by any federal farm loan bank or joint-stock land bank organized 
pursuant to an act entitled “An act of Congress to provide capital for 
agricultural development, to create standard forms of investment based upon 
farm mortgages to equalize rates of interest upon farm loans, to furnish a 
market for United States bonds, to create government depositories, and financial 
agents for the United States, and for other purposes,” approved the seventeenth 
day of July, 1916, or any notes, bonds, debentures, or similar type obligations, 
consolidated or otherwise, issued by any farm credit institution pursuant to 
authorities contained in the Farm Credit Act of 1971 (Public Law 92-181), as 
amended. (1921, c. 4, s. 41; C. S., s. 220(p); 1973, c. 289, s. 4.) 


Editor’s Note. — The 1973 amendment in- by a farm credit institution pursuant to the 
serted the provisions as to obligations issued Farm Credit Act of 1971. 


§ 53-61. Authority to join federal reserve bank. — (a) Terms Defined. — The 
words “Federal Reserve Act,” as herein used, shall be held to mean and to— 
include the act of Congress of the United States, approved December 238, 1913, 
as heretofore and hereafter amended. The words “Federal Reserve Board” shall 
be held to mean the Federal Reserve Board created and described in the Federal 
Reserve Act. The words “federal reserve banks” shall be held to mean federal 
reserve banks created and organized under the authority of the Federal Reserve 
Act. The words “member bank” shall be held to mean any national or state bank 
or bank and trust company which has become or which becomes a member of 
one of the federal reserve banks created by the Federal Reserve Act. 
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(b) Membership in Bank. — Any bank incorporated under the laws of this 
State shall have the power to subscribe to the capital stock and become a member 
of a federal reserve bank. 

(c) Powers Vested by Federal Reserve Act. — Any bank incorporated under 
the laws of this State which is, or which may become, a member of the federal 
reserve bank is by this Chapter vested with all powers conferred upon member 
banks of the federal reserve banks by terms of the Federal Reserve Act as fully 
and completely as if such powers were specifically enumerated and described 
therein, and such powers shall be exercised subject to all restrictions and 
limitations imposed by the Federal Reserve Act, or by regulations of the Federal 
Reserve Board made pursuant thereto. The right, however, is expressly reserved 
to revoke or to amend the powers herein conferred. 

(d) Compliance with Reserve Requirements. — A compliance on the part of 
any such bank with the reserve requirements of the Federal Reserve Act shall 
be held to be a full compliance with the provisions of the laws of this State, which 
require banks to maintain cash balances in their vaults or with other banks, and 
no such bank shall be required to carry or maintain reserve other than such as 
is required under the terms of the Federal Reserve Act. 

(e) Supervision and Examination of Bank. — Any such bank shall continue 
to be subject to the supervision and examination required by the laws of this 
State, except that the Federal Reserve Board shall have the right, if it deems 
necessary, to make examinations; and the authorities of this State having 
supervision over such banks may disclose to the Federal Reserve Board, or to 
the examiners duly appointed by it, all information in reference to the affairs 
of any bank which has become, or desires to become, a member of a federal 


reserve bank. (1921, c. 4, s. 42; C.S., s. 


Cross Reference. — As to the amount of re- 
serve required, see § 58-50. 

Editor’s Note. — This section is a substantial 
reenactment of C. S. § 221. 

Unemployment Compensation. — A bank or- 
ganized under the laws of this State is not an 


220(q).) 


to exempt it from the tax imposed by the Unem- 
ployment Compensation Act, notwithstanding 
that the bank may be a member of the Federal 
Reserve System. Unemployment Comp. Comm’n 
v. Wachovia Bank & Trust Co., 215 N.C. 491, 2 
S.E.2d 592 (1939). 


instrumentality of the federal government so as 


§ 53-62. Establishment of branches or tellers’ windows. — (a) The word 
“capital” as used in this section means capital stock and unimpaired surplus. 

(b) Any bank doing business under this Chapter may establish branches or 
teller’s windows in the cities or towns in which they are located, or elsewhere, 
after having first obtained the written approval of the Commissioner of Banks, 
which approval may be given or withheld by the Commissioner of Banks, in his 
discretion. The Commissioner of Banks, in exercising such discretion, shall take 
into account, but not by way of limitation, such factors as the financial history 
and condition of the applicant bank, the adequacy of its capital structure, its 
future earnings prospects, and the general character of its management. Such 
approval shall not be given until he shall find (i) that the establishment of such 
branch or teller’s window will meet the needs and promote the convenience of 
the community to be served by the bank, and (ii) that the probable volume of 
business and reasonable public demand in such community are sufficient to 
assure and maintain the solvency of said branch or teller’s window and of the 
existing bank or banks in said community. 

(c) Such branch banks shall be operated as branches of and under the name 
of the parent bank, and under the control and direction of the board of directors 
and executive officers of said parent bank. The board of directors of the parent 
bank shall elect a cashier or such other officers as may be required to properly 
conduct the business of such branch, and a board of managers or loan committee 
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shall be responsible for the conduct and management of said branch, but not 
of the parent bank or of any branch save that of which they are officers, 
managers, or committee: Provided, that the Commissioner of Banks shall not 
authorize the establishment of any branch or teller’s window, the capital of 
whose parent bank is not sufficient in an amount to provide for the capital of 
at least one hundred thousand dollars ($100,000) for the parent bank, and a 
capital of at least one hundred thousand dollars ($100,000) for each branch or 
teller’s window which it proposed to establish in cities or towns of 3,000 
population or less; at least one hundred fifty thousand dollars ($150,000) in cities 
or towns whose population exceeds 3,000, but does not exceed 10,000; at least 
two hundred thousand dollars ($200,000) in cities or towns whose population 
exceeds 10,000, but does not exceed 25,000; at least two hundred fifty thousand 
dollars ($250,000) in cities or towns whose population exceeds 25,000, but does 
not exceed 50,000; at least three hundred thousand dollars ($300,000) in cities 
or towns whose population exceeds 50,000. The provisions of this subsection 
shall not be retroactive with respect to branches or teller’s windows established 
or approved by the State Banking Commission prior to June 11, 1963. If a bank 
which hereafter proposes to establish a branch or teller’s window is deficient 
in capital stock as measured by the above set-forth formula, it shall not be 
necessary for such bank to provide or allocate additional capital for branches 
or teller’s windows established or approved by the State Banking Commission 
prior to June 11, 1968, until such a time as such bank makes application for an 
additional branch or teller’s window. At that time sufficient capital and surplus 
must be allocated to bring the parent bank and all branches and teller’s windows 
into compliance with the above requirements. The bank may, at its option, 
allocate capital stock and unimpaired surplus, or either, to its branches and 
teller’s windows and may determine the proportion of each, or may allocate all 
capital stock or all unimpaired surplus. In applying this section, population shall 
be ascertained by the last preceding national census; provided, however, with 
respect to any branch or elles windows established or approved by the State 
Banking Commission before June 11, 19638, population shall be ascertained by 
the last national census preceding the establishment of such branch. 

(d) A teller’s window within the meaning of this section shall be considered 
to be a place in which no loans or investments for the bank are made and at which 
only the functions and duties of a bank teller are performed. Upon securing the 
approval provided for in subsection (b) of this section and upon compliance with 
the capital requirements set forth in subsection (c) of this section, a teller’s 
window may be established in a small community having no other banking 
facilities. Notwithstanding any other provisions in this section, a teller’s window 
may also be established in a city or town in which the applicant bank’s home 
office or a branch thereof is located or within two miles of the limits of such 
city or town without complying with the capital allocation requirements of 
subsection (c) of this section with respect to said teller’s window if the 
Commissioner shall find that the capital of said bank will not be unduly impaired 
by the establishment of such teller’s window, and any such teller’s window which 
has been heretofore or may hereafter be so Seaiiiahed or approved by the 
Banking Commission shall not be taken into account in computing the capital 
allocation requirements for the parent bank and other branches and teller’s 
windows of such bank. 

(e) A bank bey discontinue a branch office or teller’s window upon resolution 
of its board of directors or board of managers. Upon the adoption of such a 
resolution, the bank shall file a certification with the Commissioner of Banks 
specifying the location of the branch office or teller’s window to be discontinued 
and the date upon which it is proposed that the discontinuance shall be effective. 
This certificate must state the reasons for the closing of such branch or teller’s 
window and indicate that the needs and conveniences of the community would 
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still be adequately met. Notice stating the intention to discontinue said branch 
or teller’s window shall be published in a newspaper serving such community 
once a week for four consecutive weeks before any certificate requesting 
discontinuance is filed with the Commissioner of Banks. No such branch or 
teller’s window may be discontinued until approved by the Commissioner of 
Banks, who shall first hold a public hearing thereon, if so requested by any 
interested party. 

(f) Any action taken by the Commissioner of Banks pursuant to this section 
shall be subject to review by the State Banking Commission which shall have 
the authority to approve, modify or disapprove any action taken or recommended 
by the Commissioner of Banks. (1921, c. 4, s. 48; Ex. Sess. 1921, c. 56, s. 2; C. 
Sse Oriion (CoA Sot lol Gs, 245,18, 0; lode, Cetol, Sal loon, C..tou, 
LOA DOU LDS RCL CUD WSS aio, LdOoMCanl vo) Ss. O MOO le Catoosa L.) 


Editor’s Note. — For law review comments on available through existing banks, examples of 
previous amendments, see 11 N.C.L. Rev. 199; such services being: a. larger lending limits, b. 
13 N.C.L. Rev. 360. trust department services, ¢c. consumer and com- 

Section construed and applied in First- mercial loan expertise, d. international banking, 
Citizens Bank & Trust Co. v. Camp, 409 F.2d _ e. farm development services, f. industrial devel- 
1086 (4th Cir. 1969). opment services, g. automated accounting and 

Purpose of Section. — The motivation for this | check clearance services; (3) the extent to which 
section was to minimize the danger of arunon management of existing banks has been active 
a bank due toa rumor of insolvency. State ex rel. and vigorous as evidenced by the assumption of 
Banking Comm’n v. Lexington State Bank, 281 leadership and participation in the economic 
N.C. 108, 187 S.E.2d 747 (1972). growth of the community; (4) the composition of 

The purpose of subsection (b) of this section the population and its prospects for growth; (5) 
was to require that each separate branch con- the nature and strength of the economy and its 
tribute to the solvency of the system. State ex prospects for growth; (6) the extent to which 
rel. Banking Comm’n v. Lexington State Bank, competition from the entry of a new bank in the 
281 N.C. 108, 187 S.E.2d 747 (1972). area will stimulate the economy and make for a 

The purpose to be accomplished by subsection ™ore healthy banking business; and (7) the ex- 
(b)’s rules was to protect the solvency of banks. tent to which the entry of the new bank has 
State ex rel. Banking Comm'n v. Lexington public support in the community. Bank of New 
State Bank, 281 N.C. 108, 187 S.E.2d 747 (1972). Bern v. Wachovia Bank & Trust Co., 353 F. Supp. 

There is no conflict between the policies of 643 (E.D.N.C. 1972). 
the federal antitrust statutes and the “need Quantum of proof to show need and conve- 
and convenience” test for the establishment of | nience for the establishment of a branch office 
a branch bank. First Nat’! Bank v. Wachovia in asuburban area would be much less than that 
Bank & Trust Co., 448 F.2d 637 (4th Cir. 1971). | required to show need and convenience for the 

“Need and Convenience”. — Neither the  ¢Stablishment of an entirely new banking facil- 
North Carolina statute nor any decided cases _ ity in the city. Bank of New Bern v. Wachovia 
provides any degree of specificity as to the fac. Bank & Trust Co., 353 F. Supp. 643 (E.D.N.C. 
tors, proof of which would show the presence or 1972). 


absence of “need and convenience” for a new The fact that applicant is the largest bank in 
branch bank. First-Citizens Bank & Trust Co. v. North Carolina is irrelevant, alone, in deter- 
Camp, 409 F.2d 1086 (4th Cir. 1969). mining needs and convenience. Bank of New 


This section does not provide any degree of | Bern v. Wachovia Bank & Trust Co., 353 F. Supp. 
specificity as to the factors, proof of which 6438 (E.D.N.C. 1972). 
would show the presence or absence of “‘need Is an Administrative Question. — With re- 
and convenience” for a new branch bank. State spect to banking, what will serve the needs of 
ex rel. Banking Comm’n v. Cabarrus Bank & the community is, to a substantial degree, an 
Trust Co., 15 N.C. App. 183, 189 S.E.2d 496 administrative question involving a multiplicity 
(1972). of factors which cannot be given inflexible con- 

Determination of whether a proposed branch — sideration. State ex rel. Banking Comm’n v. Av- 
bank will meet the needs and promote the conve- ery County Bank, 14 N.C. App. 283, 188 S.E.2d 
nience of the community to be served should 9 (1972); State ex rel. Banking Comm’n v. Cabar- 
involve a consideration of at least the following rus Bank & Trust Co., 15 N.C. App. 188, 189 
factors: (1) whether existing banks providea full S.E.2d 496 (1972). 
complement of banking services at competitive But Banking Commission Does Not Have 
rates and fees; (2) the need for specialized ser- Untrammeled Discretion. — The Banking Com- 
vices offered by the applicant bank not presently mission does not have untrammeled discretion in 
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determining what “will meet the needs and pro- 
mote the convenience” of the community. State 
ex rel. Banking Comm’n v. Avery County Bank, 
14 N.C. App. 288, 188 S.E.2d 9 (1972). 

What Commission Must Find. — As a condi- 
tion precedent to the establishment of a branch, 
the Commissioner of Banks must find that such 
branch will meet the needs of the community and 
the probable volume of business will be suffi- 
cient to assure and maintain the solvency of such 
branch. State ex rel. Banking Comm’n v. Lexing- 
ton State Bank, 281 N.C. 108, 187 S.E.2d 747 
(1972). 

The solvency tests under subsection (b) of 
this section are twofold: Each new branch must 
not endanger the solvency of the parent bank 
and it must not endanger the solvency of another 
bank already in the field. State ex rel. Banking 
Comm’n v. Lexington State Bank, 281 N.C. 108, 
187 S.E.2d 747 (1972). 

A branch may not be established which 
would be a financial failure or would endanger 
the solvency of another bank already in the 
field. State ex rel. Banking Comm’n v. Lexington 
State Bank, 281 N.C. 108, 187 S.E.2d 747 (1972). 

Applicant Need Not Establish Existence of 
Specific Unmet Banking Need. — Subsection 
(b) of this section does not require that an appli- 
cant bank establish the existence of specific, un- 
met banking needs as a prerequisite to the 
establishment of a branch bank. State ex rel. 
Banking Comm’n v. Cabarrus Bank & Trust Co., 
15 N.C. App. 183, 189 S.E.2d 496 (1972). 

Subsection (b) of this section does not require 
an applicant for a branch bank to establish the 
existence of a specific unmet banking need 
which existing banks are unable or unwilling to 
provide as a prerequisite to the establishment of 
a new facility. State ex rel. Banking Comm’n v. 
Avery County Bank, 14 N.C. App. 288, 188 
S.E.2d 9 (1972). 

But Merely Offering to Provide Alternative 
Banking Services Is Not Sufficient. — Absent 
some indication that additional competition is 
desirable, merely offering to provide alternative 
banking services is not sufficient under the stat- 
ute. State ex rel. Banking Comm’n v. Avery 
County Bank, 14 N.C. App. 283, 188 S.E.2d 9 
(1972). 

Test of Substantial Evidence Not Met. — 
Where the evidence is uncontradicted that the 
existing banks offer a full complement of bank- 
ing services at competitive rates, that the only 
specialized services offered by the applicant 
which are not offered by the existing banks are 
larger lending limits and international banking 
for which the likelihood of any need now or in 
the future has not been shown, and that there 
is no indication the proposed branch has public 
Support in the community, the decision that a 
new bank is necessary does not meet the test of 
substantial evidence. Bank of New Bern v. Wa- 
chovia Bank & Trust Co., 353 F. Supp. 643 
(E.D.N.C. 1972). 
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No provision is made for the approval of any 
branch that fails to meet the requirements of 
subsection (b)(i) and (ii). State ex rel. Banking 
Comm'n v. Lexington State Bank, 281 N.C. 108, 
187 S.E.2d 747 (1972). 

Consolidation of Applications for Hearing. 
— Applications for branches may _ be 
consolidated and heard together, but the evi- 
dence and finding must be sufficient to support 
each application independent of the other. State 
ex rel. Banking Comm’n y. Lexington State 
Bank, 281 N.C. 108, 187 S.E.2d 747 (1972). 

The fact that the Commission consolidated 
two applications for hearing, and made findings 
and conclusions applicable to both, does not of 
itself invalidate an order approving the applica- 
tions. State ex rel. Banking Comm’n v. Lexing- 
ton State Bank, 12 N.C. App. 232, 182 S.E.2d 854 
CLOT LY: 

While two applications by a bank to establish 
branches in the same city may be consolidated 
for hearing, each application must be treated as 
a Separate application and be approved or denied 
on the basis of the evidence relating thereto, and 
separate findings and conclusions must be made 
as to each application. State ex rel. Banking 
Comm’n v. Lexington State Bank, 281 N.C. 108. 
187 S.E.2d 747 (1972). 

National branch banking is limited to states 
the laws of which permit it, and even there only 
to the extent that the state laws permit branch 
banking. First Nat’] Bank v. Wachovia Bank & 
Trust Co., 325 F. Supp. 523 (M.D.N.C. 1971), 
aff'd, 448 F.2d 637 (4th Cir. 1971). 

Approval of Branch National Bank. — All 
statutory law requirements of the State dealing 
with the establishment of branch State banks 
must be complied with before a branch national 
bank can be lawfully approved by the Comptrol- 
ler of the Currency of the United States. First 
Citizens Bank & Trust Co. v. Camp, 281 F. Supp. 
786 (E.D.N.C. 1968). 

The Comptroller of the Currency of the United 
States is bound by State law in considering the 
applications of national banks to establish 
branch banks. Citizens Nat’] Bank v. Wachovia 
Bank & Trust Co., 329 F. Supp. 585 (M.D.N.C. 
1971). 

The Comptroller of the Currency of the United 
States is bound by North Carolina’s ‘‘need and 
convenience” and “solvency of the branch” cri- 
teria as set forth in subsection (b) of this section. 
First Nat'l] Bank v. Wachovia Bank & Trust Co., 
448 F.2d 687 (4th Cir. 1971). 

The Comptroller of the Currency in autho- 
rizing branch offices of national banks in North 
Carolina is bound by the ‘‘need and convenience”’ 
and “solvency of the branch” criteria of subsec- 
tion (b) of this section. State ex rel. Banking 
Comm’n vy. Cabarrus Bank & Trust Co., 15 N.C. 
App. 188, 189 S.E.2d 496 (1972). 

The Comptroller of the Currency of the United 
States is bound to consider the North Carolina 
“need and convenience” test for the estab- 
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lishment of a branch bank. First Nat’l Bank v. To show that the needs of a community will 
Wachovia Bank & Trust Co., 448 F.2d 637 (4th be met by a proposed branch bank does not re- 
Cir. 1971). quire evidence from potential bank customers of 


Where the Comptroller of the Currency of the _ their individual needs which existing banks are 
United States has made, even though belated unwilling or unable to provide; rather, the Comp- 
and grudgingly, legally sufficient findings and troller of the Currency of the United States is 
conclusions on the criteria prescribed by this sec- free to apply the expertise of his office to deter- 
tion, and such findings are supported by sub- mine if the proposed branch will meet the needs 
stantial evidence, his action would be neither and promote the convenience of the community 
arbitrary nor capricious and must be approved. _ to be served, and if his decision is supported by 
Citizens Nat’l Bank v. Wachovia Bank & Trust — substantial evidence it will be sustained. Bank 
Co., 329 F. Supp. 585 (M.D.N.C. 1971). of New Bern v. Wachovia Bank & Trust Co., 353 

Where a careful reading of the entire opinion __F.. Supp. 643 (E.D.N.C. 1972). 
of the Comptroller of the Currency of the United Applied in First-Citizens Bank & Trust Co. v. 
States left the court with the impression that he Camp, 482 F.2d 481 (4th Cir. 1970); State ex rel. 
had in fact taken into acount the factors required Banking Comm’n v. Bank of Rocky Mount, 12 
to be considered by this section, the court held N.C. App. 112, 182 S.E.2d 625 (1971); State ex rel. 
that his findings sufficed to satisfy the require- Banking Comm’n v. Lucama-Kenly Bank, 17 
ments of this section, notwithstanding his N.C. App. 557, 195 S.E.2d 69 (1973). 
avowed intention not to do so. First Citizens Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
Bank & Trust Co. v. Southern Nat’l Bank, 329 129 118 S.E.2d 543 (1961). 

F. Supp. 186 (E.D.N.C. 1971). 


§ 53-63. Unlawful issuing of certificate of deposit. — It shall be unlawful 
for any bank to issue any certificate of deposit or other negotiable instrument 
of its indebtedness to the holder thereof except for lawful money of the United 
States, checks, drafts, or bills of exchange which are the actual equivalent of 
such money; nor shall such moneys, checks, drafts, or bills of exchange be the 
proceeds of any note given in payment of the purchase price of any stock. Any 
officer or employee of any bank violating the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined or 
imprisoned, or both, in the discretion of the court. (1921, c. 4, s. 44; C.S., s. 220(s).) 


Cited in City of Southport v. Williams, 290 F. 
488 (E.D.N.C. 1923). 


§ 53-64. Unlawful to loan on bank’s own stock. — It shall be unlawful for 
any bank to make any loan secured by the pledge of its own shares of stock, 
nor shall any bank be the holder as pledgee, or as purchaser, of any portion of 
its capital stock unless such stock is purchased or plesaes to it to prevent loss 
upon a debt previously contracted in good faith. Provided, that whenever any 
bank shall have shares of its own stock sold to, or pledged to it, for the purpose 
of preventing a loss upon a debt previously contracted, it shall dispose of all such 
shares of stock within a period of six months from the date such stock was sold 
or ees to it and if not so disposed of, the same shall be charged to profit 
and loss and no longer carried as an asset of the bank. (1921, c. 4, s. 45; C.S., 
SP eZZ X(t); 1921,.c. 41, 8. 9.) 


Editor’s Note. — As to lien on stock under of the note, it not appearing that he was insol- 
former law, see Boyd v. Redd, 120 N.C. 335, 27 __ vent, or that the transaction was necessary to 
S.E. 35 (1897); First Nat’] Bank v. Riggins, 124 prevent loss to the bank, and payment so made 
N.C. 534, 32 S.E. 801 (1899); In re W.W. Mills Co., is not a valid defense in the hands of another 
162 F. 42 (E.D.N.C. 1908). bank to which the note had been indorsed before 

Taking Stock in Payment of Note.— A payee maturity by the payee bank as collateral secu- 
bank may not cancel a note in consideration of rity. White v. Whitehurst, 194 N.C. 305, 139 S.E. 


shares of its stock delivered to it by the maker 598 (1927). 


49 


§ 58-65 CH. 538. BANKS § 538-71 


§ 53-65. Deposits payable on demand. — Any bank may receive deposits of 
funds subject to withdrawals or to be paid upon the checks of the depositor. All 
deposits in such banks shall be payable on demand, without notice, except when 
the contract of deposit shall otherwise provide. (1921, c. 4, s. 46; C. 8., s. 220(u).) 


Cross Reference. — As to definition of 
“demand deposits,” see § 53-1. 


§ 53-66. Savings deposits. — Any bank conducting a savings department 
may receive deposits on such terms as are authorized by its board of directors 
and agreed to by its depositors. The board of directors shall prescribe the terms 
upon which such deposits shall be received and paid out, and a passbook or other 
evidence of deposit shall be issued to each depositor containing the rules and 
regulations adopted by the board of directors governing such deposits. By 
accepting such book or such other evidence of deposit the depositor assents and 
agrees to the rules and regulations therein contained. (1921, ¢c. 4, s. 47; C. S., 
s. 220(v); 1959, c. 270.) 


Editor’s Note. — See 9 N.C.L. Rev. 13. 


§ 53-67. Banks controlled by boards of directors. — The corporate powers, 
business, and property of banks doing business under this Chapter shall be 
exercised, conducted, and controlled by its board of directors, which shall meet 
at least quarterly. Such board shall consist of not less than five directors, to be 
chosen by the stockholders, and shall hold office for one year, and until their 
successors are elected and qualified. The annual meeting of stockholders for the 
election of directors shall be held at such time as may be designated by the 
charter or the bylaws of the bank but shall be held not later than the thirty-first 
day of March in each year. In addition to the foregoing powers relating to the 
fixing of the number and the election of directors, the stockholders of a bank, 
at any stockholders’ meeting, special or annual, may authorize not more than 
two additional directorships which may be left infilled and to be filled in the 
discretion of the directors of the institution during the interval between such 
stockholders’ meetings. (1921, c. 4, s. 48; C. S8., s. 220(w); 1925, ce. 170; 1965, c. 
Mes eds: Col Oot ame oe} 


§ 53-68. Statements showing deposits of State and State officials. — All 
banks in which any money is on deposit by the State of North Carolina or an 
of the officials thereof shall, in their published statements as by law required, 
show the amount of money on deposit in such bank to the credit of the State 
or of any official thereof; and no officials of the State shall deposit money in 
any bank which shall refuse to comply with the provisions of this section. (1923, 
cre ese 1 C.°S83's220(x).) 


Cross Reference. — As to deposit of State 
funds, see § 147-77 et seq. 


§ 53-69: Repealed by Session Laws 1945, c. 685. 


§ 53-70. No fees on remittances covering checks. — No bank or trust 
company in this State shall charge a fee on remittances covering checks. (1921, 
C20 88 1 eee ee0(Z) 197 icn244- Sa.) 


§ 53-71. Checks payable in exchange. — In order to prevent accumulation 
of unnecessary amounts of currency in the vaults of the banks and trust 
companies chartered by this State, all checks drawn on said banks and trust 
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companies shall, unless specified on the face thereof to the contrary by the 


maker or makers thereof, be p 
exchange drawn on the reserve 


ake at the option of the drawee bank, in 
eposits of said drawee bank when any such 


check is presented by or through any federal reserve bank, post office, or 
express company, or any respective agents thereof. (1921, c. 20, s. 2; C.S., s. 


220(aa).) 


Cross Reference. — As to checks exempt 
from section, see § 53-73. 

Editor’s Note. — For discussion of section, 
see 1 N.C.L. Rev. 183; 2 N.C.L. Rev. 36; 8 N.C.L. 
Rev. 55. 

Purpose and Effect. — This section was 
enacted to relieve banks and trust companies, 
chartered by this State, of embarrassments 
growing out of the policy theretofore pursued by 
the federal reserve bank with respect to the col- 
lection of checks drawn on said banks and trust 
companies. It does not deal with or purport to 
deal with the rights or liabilities of depositors 
who in the transaction of their business draw 
checks on their deposits with said banks and 
trust companies. The purpose of the section and 
its only effect is to confer upon such banks and 
trust companies the right, in certain instances, 
to pay checks drawn on them in a medium other 
than money, and to deprive the payee or holder 
of such checks of the right to demand payment 
in money. Morris v. Cleve, 197 N.C. 2538, 148 S.E. 
253 (1929). 

The effect of this section is as though the 
provision of the law is written into the face of 
the check; and consequently where the maker or 
drawer does not specify cash payment, he 
agrees, as does the payee in accepting it, that if 
presented by or through a federal reserve bank, 
express company, etc., the check shall be pay- 
able by an exchange draft drawn by the payee 
bank on its reserved deposits. Farmers’ & Mer- 
chants’ Bank v. Federal Reserve Bank, 262 U.S. 
649, 48 S. Ct. 651, 67 L. Ed. 1157 (1923); Cleve 
v. Craven Chem. Co., 18 F.2d 711 (4th Cir. 1927). 

Constitutionality. — This section does not 
violate the Constitution of the United States. 
Farmers’ & Merchants’ Bank v. Federal Reserve 
Bank, 262 U.S. 649, 43 S. Ct. 651, 67 L. Ed. 1157 
(1923), overruling 183 N.C. 546, 112 S.E. 252 
(1922): Federal Land Bank v. Barrow, 189 N.C. 
308, 127 S.E. 3 (1925). 

Construed Strictly. — This section should be 
construed strictly. Morris v. Cleve, 197 N.C. 253, 
148 S.E. 253 (1929). 

Federal reserve banks cannot require pay- 
ment in any other medium than the exchange. 
Federal Land Bank y. Barrow, 189 N.C. 3038, 127 
S.E. 3 (1925). 

This section does not change the general 
rule that when a depositor draws his check on 
a bank or trust company chartered by this State, 
such check is payable in money, or at the option 
of the holder, in a medium other than money — 
such payment being at the risk of the holder. 
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Morris v. Cleve, 197 N.C. 258, 148 S.E. 2538 
(1929). 

Certificates of Deposit. — This section has no 
application to certificates of deposit. Citizens 
Nat’! Bank vy. Fidelity & Cas. Co., 86 F.2d 4 
(4th Cir. 1936). 

Requiring Payinent in Money. — Under this 
section the drawer has the right to specify on the 
face of the check that payment shall be made in 
money, and in such case the drawee bank or 
trust company must pay in money, in any event. 
Morris v. Cleve, 197 N.C. 258, 148 S.E. 253 
(1929). 

Payment in money may be required if the 
check is presented for payment, in person, or by 
an agent for collection other than as prescribed 
by this section. Morris v. Cleve, 197 N.C. 253, 148 
8.E. 2538 (1929). 

Liability Where Exchange Unpaid. — It will 
not be held under this section, that a drawee 
bank can charge checks drawn on it by its cus- 
tomers to the accounts of such customers, remit 
in drafts or exchange to the forwarding bank, 
and thereby be released, notwithstanding that 
said drafts or exchange are, for valid and lawful 
reasons, not paid. Where a check drawn on a 
bank or trust company chartered by this State 
is presented to the drawee bank, “by or through 
any federal reserve bank, post office or express 
company or any respective agent thereof,” and 
such bank or trust company, in the exercise of 
the option conferred by said statute, sends to the 
forwarding bank its draft on its reserve deposits 
in payment of such check, it will not be dis- 
charged of liability for the collection of its 
depositor’s check until such draft on its reserve 
deposit has been paid. Graham v. Proctorville 
Whse., 189 N.C. 538, 127 S.E. 540 (1925). 

Where the payee of a check deposits it in a 
bank for collection and does not thereon indicate 
that the collecting bank is to require payment in 
money, he authorizes the collecting bank to col- 
lect in due course of mail and comes within the 
provisions of this section and former § 53-57 as 
being a check presented by or through a “post 
office,’ and the collecting bank is not lable for 
accepting the check of the drawee bank on an- 
other bank, resulting ultimately in nonpayment, 
and the payee must suffer the loss thereon. 
Braswell v. Citizens Nat’! Bank, 197 N.C. 229, 
148 S.E. 236 (1929). 

Where a bank receives a check in payment of 
a note and elects to put it in the hands of a 
federal reserve bank for collection, which bank 
accepts the check of the drawee bank on another 
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bank in payment, when the check would have 
been paid in course of collection had cash been 
demanded, the drawer and endorsers on the 
original check are relieved of liability thereon, 
and may not be held if the check of the drawee 
bank was not paid because of its later insol- 
vency; and this result is not affected by this sec- 
tion since the payee bank has the option of 
presenting the check for payment through the 
federal reserve bank or not. Morris v. Cieve, 197 
N.C. 258, 148 S.E. 253 (1929), criticizing Cleve v. 
Craven Chem. Co., 18 F.2d 711 (4th Cir. 1927). 
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Charging Check to Drawer’s Account as 
Payment. — When the drawee bank has to the 
credit of the drawer funds sufficient and avail- 
able for the payment of his check, and accepts 
and charges the check to the drawer’s account, 
the check is paid, and the drawer is discharged 
from liability, not only on the check, but also for 
the debt in payment of which the check was 
drawn. Morris v. Cleve, 197 N.C. 253, 148 S.E. 
253 (1929), citing Dewey Bros. v. Margolis, 195 
N.C. 307, 142 S.E. 22 (1928); Quarles v. Taylor 
& Co., 195 N.C. 313, 142 S.E. 25 (1928). 


§ 53-72: Repealed by Session Laws 1971, c. 244, s. 3. 


§ 53-73. Checks exempted. — All checks drawn on the banks and trust 
companies in this State in payment of obligations due the State of North Carolina 
or the federal government shall be exempt from the provisions of G.S. 53-71. 
LOZ LC. UNS ae ea OCUICG alo Cau244 Ss. 2,) 


§ 53-74: Repealed by Session Laws 1971, ¢c. 244, s. 3. 


§ 53-75. Statement of account from bank to depositor deemed final 
adjustment if not objected to within five years. — When a statement of account 
has been rendered by a bank to a depositor accompanied by vouchers, if any, 
which are the basis for debit entries in such account, or the depositor’s passbook 
has been written up by the bank showing the condition of the depositor’s account 
and delivered to such depositor with like accompaniment of vouchers, if any, 
such account shall, after the period of five years from the date of its rendition 
in the event no objection thereto has been theretofore made by the depositor, 
be deemed finally adjusted and settled and its correctness conclusively presumed 
and such depositor shall thereafter be barred from questioning the incorrectness 
of such account for any cause. (1929, c. 188, s. 1.) 


§ 53-76. Depositor not relieved from exercising diligence as to errors. — 
Nothing in the preceding section [G.S. 53-75] shall be construed to relieve the 
depositor from the duty now imposed by law of exercising due diligence in the 
examination of such account ai vouchers, if any, when rendered by the bank 
and of immediate notification to the bank upon diseoheEY of any error therein, 
nor from the legal consequences of neglect of such duty; nor to prevent the 
application of G.S. 53-52 to cases governed thereby. (1929, c. 188, s. 2.) 


§ 53-77. Governor empowered to proclaim banking holidays. — The 
Governor is hereby authorized and empowered, by and with the advice and 
consent of the Council of State, to name and set apart such day or days, as he 
may from time to time designate, as banking holidays. During such period of 
holidays, all the ordinary and usual operations and business of all banking 
corporations, State or national, in this State shall be suspended, and during such 
period no banking corporation shall pay out or receive deposits, make loans or 
discounts, transfer credits, or transact any other banking business whatsoever: 
Provided, however, that during any such holiday, including the holiday validated 
in this section, the Commissioner of Banks, with the approval of the Governor, 
may permit any or all such banking institutions to perform any or all of the usual 
banking functions. 

The banking holiday heretofore proclaimed by the Governor of this State for 
Monday, Tuesday and Wednesday, March 6, 7, and 8, 1933, is hereby approved 
and validated, and the said days are hereby declared to be banking holidays in 
the State of North Carolina. (1933, c. 120, ss. 1, 2.) 
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Editor’s Note. — For discussion of section, Cited in Hood v. Clark, 211 N.C. 693, 191 S.E. 
see 11 N.C.L. Rev. 195. 732 (1937). 


§ 53-77.1. Operation of banks on five-day week basis. — (a) Any bank as 
defined by G.S. 53-1 or 53-136, including national banking associations and 
federal reserve banks, or any branch or office of any of the foregoing, located 
in this State, may operate on a five-day week basis upon receiving the written 
permission of the Commissioner of Banks to do so. Stel permission shall not 
be granted until after 10 days’ notice published in a newspaper of general 
circulation in the community where the bank is located, and unless the 
Commissioner shall find that the best interests of the public and the bank will 
be served by a five-day week. The Commissioner of Banks may within his 
discretion hold a hearing in the community where the bank is located to 
ee whether the bank should be permitted to operate on a five-day week 

asis. 

(b) The request of a bank desiring permission so to operate shall specify which 
day of the week it shall be closed sid the notice published shall also specify the 
day of the week upon which the bank shall be closed. 

%c) At the hearing the Commissioner shall hear all evidence offered and if he 
Shall find that the het interests of the bank and the public will be served by 
a five-day week, he shall enter an order directing that the bank shall be closed 
upon the day of the week specified in the original request. 

(d) A bank operating on a five-day week under the provisions of this Article 
Shall comply with the following provisions: 

(1) On one day of the week such bank shall remain open for not less than 
seven hours, three of which shall be after 3:00 P.M. 

(2) The bank shall remain open on each of the following State holidays: 
Lee-Jackson Day, Halifax Day, Confederate Memorial Day, 
Mecklenburg Declaration of Independence Day, Memorial Day and 
Election Day, unless such holiday falls on the day on which said bank 
is otherwise ciosed under the provisions of this section. 

(e) Any day on which a bank or branch or office thereof shall remain closed 
as herein permitted, shall, as to such closed bank or branch or office constitute 
a legal holiday, and any act authorized, required, or permitted to be performed 
at, by or with respect to any such bank or branch or office on a day when it is 
closed may be performed on the next succeeding business day and no liability 
or loss of rights of any kind shall result from such delay. 

(f) After a five-day week basis has been ordered pursuant to this section with 
respect to any bank, the above procedure shall be applicable with respect to any 
subsequent request to revert to a six-day week basis, and such reversion ma 
be ordered by the Commissioner if he shall find that the best interest of the ban 
and the public will be served by a six-day week. 

(g) Every bank in the State shall continue to observe the same days of closing 
as are observed by the bank on May 6, 1971 until a change is authorized pursuant 
to this section. (1953, c. 965; 1955, cc. 546, 1220; 1957, c. 350, s. 1; c. 687; 1959, 
re 56; 1 971 e319) uss) 


Local Modification. — Craven: 1971, c. 34. 
§ 53-77.2: Repealed by Session Laws 1971, c. 319, s. 2. 


Cross Reference. — For present provisions as 
to operation of banks on a five-day week basis, 
see § 53-77.1. 
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§ 53-77.3. Banks suspending business during an emergency. — (a) As used 
in this section, unless the context otherwise requires: 

(1) “Bank” includes commercial banks, industrial banks, savings banks, 
trust companies, any branch or agency of a foreign banking 
organization, any person or association of persons lawfully carrying on 
the business of banking, whether incorporated or not, and, to the extent 
that the provisions hereof are not inconsistent with and do not infringe 
upon paramount federal law, also includes national banks. 

(2) ‘Emergency’ means any condition or occurrence, which may interfere 
physically with the conduct of normal business operations at one or 
more or all of the offices of a bank, or which poses an imminent or 
existing threat to the safety or security of persons or property, or both. 
Without limiting the generality of the foregoing, an emergency ma 
arise aS a result of any one or more of the following: fire; flood; 
earthquake; hurricanes; wind, rain, or snow storms; labor disputes and 
strikes; power failures; transportation failures; interruption of 
communication facilities; shortages of fuel, housing, food, 
transportation or labor; robbery or attempted robbery; actual or 
threatened enemy attack; epidemics or other castastrophes; riots, civil 
commotions, ail other acts of lawlessness or violence, actual or 
threatened. 

(3) “Office” means any place at which a bank transacts its business or 
conducts operations related to its business. 

(4) “Officers” means the person or persons designated by the board of 
directors, board of trustees, or other governing body of a bank, to act 
for the bank in carrying out the provisions of this section or, in the 
absence of any such designation or of the officer or officers so 
designated, the president or any other officer currently in charge of 
the bank or of the office or offices in question. 

(b) Whenever the Commissioner of Banks is of the opinion that an emergency 
exists, or is impending, in this State or in any part or parts of this State, he may 
authorize banks located in the affected area or areas to close any or all of their 
offices. In addition, if the Commissioner is of the opinion that an emergency 
exists, or is impending, which affects, or may affect, a particular bank or banks, 
or a particular office or offices thereof, but not banks located in the area 
generally, he may authorize the particular bank or banks, or office or offices 
so affected, to close. The office or offices so closed shall remain closed until the 
Commissioner declares that the emergency has ended, or until such earlier time 
as the officers of the bank determine that one or more offices, theretofore closed 
because of the emergency, should reopen, and, in either event, for such further 
time thereafter as may reasonably be required to reopen. 

In the event communications systems should be so disrupted as to make it 
impossible or impractical for a bank official to communicate with the 
Commissioner of Banks, the bank officer or manager or other person in charge 
of any such bank or branch bank may close said office without prior approval 
of the Commissioner of Banks provided he gives prompt notice thereof to the 
Commissioner as soon as communications have been restored. 

(c) Any day on which a bank, or any one or more of its offices, is closed durin 
all or any part of its normal banking hours pursuant to the authorization peated 
under this section shall be, with respect to such bank or, if not all of its offices 
are closed, then with respect to any office or offices which are closed, a legal 
holiday for all purposes with respect to any banking business of any character. 
No liability, or loss of rights of any kind, on the part of any bank, or director, 
officer, or employee thereof, peal accrue or result by virtue of any closing 
authorized by this section. 
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(d) The provisions of this section shall be construed and applied as being in 
addition to, and not in substitution for or limitation of, any other law of this State 
or of the United States authorizing the closing of a bank or excusing the delay 
by a bank in the performance of its duties and obligations because of 
emergencies or conditions beyond the bank’s control, or otherwise. (1971, c. 465.) 


ARTICLE 7. 
Officers and Directors. 


§ 53-78. Appointment of executive and loan committees by directors. — 
The board of directors shall appoint an executive committee or committees, each 
of which shall be composed of at least three of its members with such duties 
and powers as are defined by the regulations or bylaws, who shali serve until 
their successors are appointed. Such executive committee or committees shall 
meet as often as the board of directors may require, which shall not be less 
frequently than once each month, and approve or disapprove all loans and 
investments. All loans and investments shall be made under such rules and 
regulations as the board of directors may prescribe. 

The board of directors may appoint, in addition to the executive committee 
or committees, a general loan committee, the membership of which shall include 
at least three directors and such officers of the bank as may be appointed, with 
such duties and powers with respect to making loans and investments as are 
defined in the bylaws or by resolution of the board of directors, the members 
of such general loan committee to serve until their successors are appointed. 
Such general loan committee, if appointed, shall meet as often as the bylaws 
or resolution of the board of directors may require, which shall not be less 
frequently than once each month, and approve or disapprove all such loans and 
investments as may be required by the bylaws or by resolution of the board of 
directors to be submitted to the general loan committee. The board of directors 
of any bank, which has branches, may appoint, in addition to a general loan 
committee, a loan committee for the parent bank and for any branch, each of 
which committees shal! include at least three members who are officers or 
members of the board of managers for such parent bank or branch, with such 
duties and powers with respect to approving or disapproving loans and 
investments as may be defined in the bylaws or by resolution of the board of 
directors, and under such rules and regulations as the board of directors may 
prescribe. Such loans and investments as are authorized or approved by a 
general loan committee or either of the other loan committees hereinabove 
provided for may, but neet not, be approved or disapproved by the executive 
committee or committees. All loans and investments made, however, shall be 
authorized or approved by either the executive committee or committees, a 

eneral loan committee, or one of the other loan committees herein provided for. 
Ped ed si 9 Ceo S222 1(a)i0l 951. .c.. 167, ‘Sz Js) 


§ 53-79. Minutes of meetings of directors and executive and loan 
committees. — Minutes shall be kept of all meetings of the board of directors, 
executive committee or committees, and of the loan committee or committees, 
if appointed, and the same shall be recorded in a book or books which shall be 
kept for that purpose; which book or books shall be kept on file in the bank. Such 
minutes gHalleanaee a record of the action taken by the board of directors, the 
executive committee or committees and the loan committee or committees on 
all loans, discounts, and investments made, authorized or approved, and such 
further action as the board of directors and the executive committee or 
committees shall take concerning the conduct, management and welfare of the 
bank. The minutes of the executive committee and all committees authorizing 
or approving loans and investments, showing the actions taken by such 


55 


§ 538-80 CH. 538. BANKS § 58-82 


committees since the last meeting of the board of directors, shall be submitted 
to the board of directors at each meeting of the board. (1921, c. 4, s. 50; C. S., 
Sy 22l(D) Oh cial 6 1 Sie2.) 


Effect of Not Writing Minutes. — The plain- _ sell, 184 N.C. 450, 115 S.E. 166 (1922). And this 
tiffs cannot be deprived of their right by reason notwithstanding this section, there being no ob- 
of failure of the proper officer to actually make _jection appearing in the record to the testimony 
a written minute or record of the proceedings for of the plaintiff and other witnesses as to what 
the reason that proceedings of a corporate meet- _ transpired among the directors about this trans- 
ing of stockholders or directors are facts, and action. Everett v. Staton, 192 N.C. 216, 134 S.E. 
that they may be proved by parol testimony 492 (1926). 
where they are not so recorded. Bailey v. Has- 


§ 53-80. Qualifications of directors. — Every director of a bank doing 
business under this Chapter shall be the owner and holder of shares of stock 
in the bank having a par value of not less than five hundred dollars ($500.00), 
provided such bank shall have a capital stock of more than fifteen thousand 
dollars ($15,000), and not less than two hundred dollars ($200.00), if such bank 
shall have a capital stock of fifteen thousand dollars ($15,000) or less. And every 
such director shall hold such shares in his own name unpledged and 
unencumbered in any way. The office of any director at any time violating any 
of the provisions of this section shall immediately become vacant, and the 
mepaung directors shall declare his office vacant and proceed to fill such 
vacancy forthwith. Not less than three fourths of the directors of every bank 
doing business under this Chapter shall be residents of the State of North 
Carolina: Provided, that as to banks doing business before February 18, 1921, 
the requirements as to amount of stock owned by a director shall not apply 
unless the Commissioner of Banks shall rule that such director is not bona fide 
discharging his duties. (1921, c. 4, s. 51; C. S., s. 221(c); 1931, c. 248, s. 5.) 


§ 53-81. Directors shall take oath. — Every director shall, within 30 days 
after his election, take and subscribe, in duplicate, an oath that he will diligently 
and honestly perform his duties in such office; and that he is the owner in good 
faith of the shares of stock of the bank required to qualify him for such office, 
standing in his own name on its books, and one of such oaths shall forthwith 
be filed with the Commissioner of Banks, and the other shall be kept on file in 
thesankel 1921. CxA Sb etiHe Seed Ola lCas45,.5.00.) 


§ 53-82. Liability of directors. — Any director of any bank who shall 
knowingly violate, or who shall knowingly permit to be violated by any officers, 
agents, or employees of such bank, any of the provisions of this Chapter shall 
be held personally and individually liable for all damages which the bank, its 
stockholders or any other person shall have sustained in consequence of such 
violation. Any aggrieved stockholder in any bank in liquidation may prosecute 
an action for the enforcement of the provisions of this section. Only one such 
action may be brought. The procedure shall follow as nearly as may be that 
prescribed by G.S. 44-14, relative to suits on bonds of contractors with raunicipal 
corporations. (1921, c. 4, s. 58; C. S., s. 221(e); 1985, c. 464.) 


Cross References. —- As to criminal liability, | know the condition of the bank. Tate v. Bates, 
see §§ 53-126 to 53-134. And see notes to 88 58-48 118 N.C. 287, 24 S.E. 482 (1896); Townsend v. 
and 53-111. Williams, 117 N.C. 330, 23 S.E. 461 (1895); Solo- 

mon v. Bates, 118 N.C. 311, 24 S.E. 478 (1896); 

Liability Where False Statement Misleads. Houston v. Thornton, 122 N.C. 365, 29 S.E. 827 
— A false and misleading statement made by the (1898). 
directors by which one was led to make deposits 
gave a cause of action against the directors. It Who May Prosecute Action. — An action for 
was also held that the directors are presumed to damage against the directors for false state- 
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ments as to the bank’s solvency, made to private loss among the creditors generally. Douglass v. 
persons and in the bank’s report to the Commis- Dawson, 190 N.C. 458, 180 S.E. 195 (1925). 
sion, is solely maintainable by the receiver of the Cited in State v. Cooper, 190 N.C. 528, 130S.E. 
bank unless the private person can show an in- 180 (1925). 

jury peculiar to him as distinguished from the 


§ 53-83. Examining committee of directors. — A committee of at least three 
directors or stockholders shall be appointed annually to examine, or to 
superintend the examination of the assets and the liabilities of the bank, and 
to report to the board of directors the result of such examination. The committee, 
with the approval of the board of directors, may provide for such examinations 
by a certified public accountant or clearinghouse examiner in any city where 
such examination is provided for by the rules of such clearinghouse association. 
A copy of such report of examination, which is herein required to be made, 
attested, and verified under oath by the signature of at least three members of 
such committee, shall forthwith be filed with the Commissioner of Banks. (1921, 
Geese od elim Lit) aloo eC ede ab.) 


§ 53-84. Depositories designated by directors. — By resolution of the board 
of directors, other banks organized under the laws of this State, or of another 
state, or of the National Banking Act of the United States, shall be designated 
as depositories or reserve banks in which a part of such bank’s reserve shall be 
deposited, subject to payment on demand. A copy of such resolution shall, upon 
its adoption, be forthwith certified to the Commissioner of Banks and the 
depository so designated shall be subject to the approval of the Commissioner 
of Banks. For causes which he may deem adequate, the Commissioner of Banks 
shall have authority at any time to withdraw such approval. 

A bank may deposit funds in a bank of a foreign country, but such deposits 
shall not constitute any part of its reserve as defined in G.S. 58-51. (1921, c. 4, 
BRDO Ns, 1S. elk 2)01 931 acy 243. sa) 1967).c, 89nsa14a) 


Local Modification. — Guilford; Nash, Town Cross Reference. — As to the amount, etc., of 
of Spring Hope: 1933, c. 568; Halifax, Town of the reserve, see § 53-50. 
Hobgood; Haywood; Nash, Town of Bailey: Cited in State v. Cooper, 190 N.C. 528, 180S.E. 
Lao! Hy 180 (1925). 


§ 53-85. Stockholders’ book. — The directors shall provide a book in which 
shall be kept the name and resident address of each stockholder, the number 
of shares held by each, the time when such person became a stockholder, 
together with all transfer of stock, stating the time when made, the number of 
shares and by whom transferred, which book shall be subject to the inspection 
of the directors, officers, and stockholders of the bank at all times during the 
usual hours for the transaction of business. (1921, ¢. 4, s. 56; C. S., s. 221(h).) 


Right to Inspect. — Under this section the Cited in Cooke v. Outland, 265 N.C. 601, 144 
right to inspect stock books in banks is specifi- S.E.2d 835 (1965). 
cally given. White v. Smith, 256 N.C. 218, 123 
S.E.2d 628 (1962). 


§ 53-86. Directors, officers, etc., accepting fees, etc. — No gift, fee, 
commission, or brokerage charge shall be received, directly or indirectly, by any 
officer, director, or employee of any bank doing business under this Chapter, 
on account of any transaction to which the bank is a party. Any officer, director, 
employee, or agent who shall violate the provisions of this section shall be guilty 
of a misdemeanor, and shall be and thereafter remain ineligible as an officer, 
director, or employee of any bank doing business under this Chapter. Nothing 
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in this section shall be construed to prevent the payment of necessary and proper 
fees to any licensed attorney or licensed real estate broker or salesman, who 
is a director but not an officer or employee of the bank for professional services 
rendered, and nothing in this section shall be construed to apply to commissions 
on insurance and surety bond premiums. (1921, c. 4, s. 57; C. g s. 221(i); 1947, 
CLOSD mI La Cand! 2.) 


§ 53-87. Directors may declare dividends. — The board of directors of any 
bank may declare a dividend of so much of its undivided profits as they may 
deem expedient, subject to the requirements hereinafter provided. When the 
surplus of any bank having a capital stock of fifteen thousand dollars ($15,000) 
or more is less than fifty percent (507%) of its paid-in capital stock, such bank 
shall not declare any dividend until it has transferred from undivided profits to 
surplus twenty-five percent (25%) of said undivided profits, or any lesser 

ercentage that may be required to restore the surplus to an amount equal to 
ifty percent (50%) of the paid-in capital stock. When the surplus of any bank 
having a capital stock of less than fifteen thousand dollars ($15,000) is less than 
one hundred percent (100%) of its paid-in capital stock, such bank shall not 
declare any dividend until it has transferred from undivided profits to surplus 
fifty percent (50%) of said undivided profits, or any lesser percentage that may 
be required to restore the surplus to an amount equal to one hundred percent 
(100%) of the paid-in capital stock. In order to ascertain the undivided profits 
from which such dividend may be made, there shall be charged and deducted 
from the actual profits: 

(1) All ordinary and extraordinary expenses, paid or incurred, in managing 
the affairs and transacting the business of the bank; 

(2) Interest paid or then due on debts which it owes; 

(3) All taxes due; 

(4) All overdrafts which have been standing on the books of the bank for 
a period of 60 days or longer; 

(5) All losses sustained by the bank. In computing the losses, there shall 
be included debts owing the bank which have become due and are not 
in process of collection, and on which interest for one year or more is 
due and unpaid, unless said debts are well secured; and debts reduced 
to final judgments which have been unsatisfied for more than one year 
and on which no interest has been paid for a period of one year, unless 
said judgments are well secured. 

(6) All investments carried on its books, which are prohibited under the 
provisions of this Chapter, or rules and regulations made by the 
Commissioner of Banks, pursuant to the powers conferred under this 
moe ter. (192154 is [589 Go5. 7882219) 1927, c) 47s 01 938 )e.e2243: 
s. 5. 


§ 53-88. Use of surplus. — The surplus of any bank doing business under this 
Chapter shall not be used for the purpose of paying expenses or losses until the 
credit to undivided profits has been exhausted. But any portion of such surplus 
may be converted into capital stock and distributed as a stock dividend, provided 
that such surplus shall not thereby be reduced below fifty percent (50%) of the 
paid-in capital of such bank, having a paid-in capital of fifteen thousand dollars 
($15,000) or more. When the surplus of any bank having a capital stock of less 
than fifteen thousand dollars ($15,000) shall reach an amount equal to one 
hundred percent (100%) of its paid-in capital, the board of directors of such bank 
shall declare a dividend of fifty percent (50%) of said surplus and distribute the 
same as a stock dividend: Provided, that where the distribution of such a steck 
dividend would increase the capital stock of any bank to an amount greater than 
fifteen thousand dollars ($15,000), the board of directors of such bank may, in 
its discretion, declare a stock dividend of only so much of said surplus as will 
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be necessary to increase the stock of the said bank to fifteen thousand dollars 
($15,000). (1921, c. 4, s. 59; C. S., s. 221(k).) 


Cross Reference. — As to definition of 


“surplus,” see § 53-1. 


§ 53-89. Overdrafts, payment by officer, etc. — Any officer (other than a 
director), or employee of a bank, who shall permit any customer or other person 
to overdraw his account, or who shall pay any check or draft, the paying of which 
snall overdraw any account, unless the same shall be authorized by the board 
of directors or by a committee of such board authorized to act, shall be 
personally and individually liable to such bank for the amounts of such 
overdratts. (1921° ¢.4) S260; ©. 5) s.221(1)) 


§ 53-90. Officers and employees shall give bond. — The active officers and 
employees of any bank before entering upon their duties shall give bond to the 
bank in a bonding company authorized to do business in North Carolina, in the 
amount required by the directors and upon such form as may be approved by 
the Commissioner of Banks, the premium for same to be paid by the bank. The 
Commissioner of Banks or directors of such bank may require an increase of 
the amount of such bond whenever they may deem it necessary. If injured by 
the breach of any bond given hereunder, the bank so injured may put the same 
in suit and recover such damages as it may have sustained. (1921, c. 4, s. 61; 
5 apa ee CMLss CaSiesneZ (mm) vy LOZ Te er4A Tish 11- 1929 ewe S221 931: 
Seabees o! 


Statute Enters into and Forms Part of Bond. 
— The provision of this section requiring offi- 
cers and employees of a bank to give bond in an 
amount required by the directors and upon such 
form as may be approved by the Commissioner 
of Banks, is the only statutory provision which 
becomes a part of the bond. Hartford Accident 
& Indem. Co. v. Hood, 226 N.C. 706, 40 S.E.2d 
198 (1946). See Hood v. Simpson, 206 N.C. 748, 
175 S.E. 193 (1934). 

Effect of Renewal of Bond. — When a bond, 
which guarantees the fidelity of a bank cashier 
and guarantees the bank against loss by reason 
of embezzlement, etc., of said cashier, is exe- 
cuted for an indefinite term and thereafter is 
kept in force by the payment of annual pre- 
miums, for each year the officer was reelected, 
then each and every renewal thereof is a sepa- 
rate and distinct bond or independent contract. 


Hood v. Simpson, 206 N.C. 748, 175 S.E. 193 
(1934). 

Where a bond guaranteeing the payment of 
any loss sustained through the dishonesty of a 
bank official, while “in the continuous employ- 
ment of a bank” after a specified date, is kept 
in force for a period of years by the payment of 
the stipulated annual premium, recovery on the 
bond is limited to the maximum liability, therein 
stipulated for losses, occurring during the life of 
the bond, and the contention that the surety is 
liable for defalcations to the amount of the penal 
sum of the bond for each of the years during 
which the bond is kept in force, is untenable. 
Hartford Accident & Indem. Co. v. Hood, 226 
N.C. 706, 40 S.E.2d 198 (1946), distinguishing 
Hood v. Simpson, 206 N.C. 748, 175 S.E. 193 
(1934). 


§ 53-91. When officers and employees may borrow. — No officer or 
employee of a bank, nor a firm or partnership of which such officer or employee 
is a member, nor a corporation in which such officer or employee owns a 
controlling interest, shall borrow any amount whatever from the bank of which 
ne is an officer or employee, except upon good collateral or other ample security 
or endorsement; and no such loan shall be made until the same has been 
approved by a majority of the board of directors and a resolution, duly entered 
upon the minutes of the board of directors and signed by them, showing the 
amount of the loan, the directors approving the same and a brief description of 
the security upon which said loan is made; and a certified copy of such resolution 
Shall be attached to the instrument evidencing the indebtedness: Provided, 
however, this section shall not apply to directors who are neither officers nor 
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employees of the bank; provided, further, that it shall not be necessary to require 
collateral or other security with respect to loans, the total of which to an 
individual borrower, does not exceed twenty-five hundred dollars ($2,500) made 
pursuant to this section; provided, further, that in no event shall a loan in excess 
of forty-five thousand dollars ($45,000) be made by any bank to any officer of 
Such hank e(1921;:024) $262" 1S. 8, 221(n); 1920, c) 119, 's; 2: 1927, ‘c. 47, s. 12; 
1otecais90s, 15::1969.c 415} 


ARTICLE 8. 
Commissioner of Banks and State Banking Commission. 


§ 53-92. Appointment of Commissioner of Banks; State Banking 
Commission. — On or before April 1, 1931, after the ratification of this section, 
and quadrennially thereafter, the Governor, with the advice and consent of the 
Senate, shall appoint a Commissioner of Banks who shall hold his office for a 
term of four years or until his successor has been appointed and has qualified, 
subject, however, to the provisions herein made as to his removal. The 
Commissioner of Banks shall, before entering upon the discharge of his duties, 
enter into bond with some surety company authorized to do business in the State 
of North Carolina, in the sum of not less than fifty thousand dollars ($50,000), 
conditioned upon the faithful and honest discharge of all duties and obligations 
imposed by statute upon him. Such bond shall be made as part of the blanket 
bond of State officers and employees provided for in G.S. 128-8. 


The State Banking Commission, which has heretofore been created, shall 
hereafter consist of the State Treasurer, who shall serve as an ex officio member 
thereof, and 12 members who shall be appointed by the Governor. Not more than 
five members of the said Commission shall be practical bankers, and the 
remainder of the membership of the said Commission shall be selected so as to 
fully represent the consumer, industrial, manufacturing, professional, business 
and farming interests of the State. At least two members shall be selected 
primarily as representative of the borrowing public, and they shall have no 
interest in any regulated financial institution other than as a depositor or 
borrower and shall not be primarily engaged in any business involving retail 
credit sales. The terms of office of the two additional members who are now to 
be appointed shall expire on the first day of April, 1957, and thereafter their 
successors Shall be appointed by the Governor for terms of four years each and 
shall serve until their successors are appointed and qualified. One member shall 
be Pe for a four-year term commencing April 1, 1961, and his successor 
shall be appointed quadrennially thereafter. Successors to members whose 
terms expired on the first of April, 19538, shall be filled by the Governor for the 
unexpired portion of the four-year terms which began on said date. Members 
of the Commission whose present terms expire on the first day of April, 1955, 
shall continue in office until the expiration of their respective terms and until 
their successors are appointed and qualified. The two members appointed 
pursuant to the action of the 1969 Genera] Assembly shall serve until April 1, 
1973, and their successors shall serve for four-year terms as is hereinafter 
provided for other members of the Commission. As the terms of office of the 
appointive members of the Commission expire, their successors shall be 
appointed by the Governor for terms of four years each. Any vacancy occurring 
in the Panikcehip of the Commission shall be filled by the Governor for the 
unexpired term. The appointive members of said Commission shall be filled by 
the Governor for the unexpired term. The appointive members of said 
Commission shall receive as compensation for their services the same per diem 
and expenses as is paid to the members of the Advisory Budget Commission, 
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which compensation shall be paid from the fees collected from the examination 
of banks as provided by law. 

The Banking Commission shall meet at such time or times, and not less than 
once every three months, as the Commission shall, by resolution, prescribe, and 
the Commission may be convened in special session at the call of the Governor, 
or upon the request of the Commissioner of Banks. The State Treasurer shall 
be chairman of the said Commission. 

No member of said Commission shall act in any matter affecting any bank 
in which he is financially interested, or with which he is in any manner connected. 
No member of said Commission shall divulge or make use of any information 
coming into his possession as a result of his service on such Commission, and 
Shall not give out any information with reference to any facts coming into his 
possession by reason of his services on such Commission in connection with the 
condition of any State banking institution, unless such information shall be 
required of him at any hearing at which he is duly subpoenaed, or when required 
by order of a court of competent jurisdiction. 

The Commissioner of Banks shall act as the executive officer of the Banking 
Commission, but the Commission shall provide, by rules and regulations, for 
hearings before the Commission upon any matter or thing which may arise in 
connection with the banking laws of this State upon the request of any person 
IME therein, and review any action taken or done by the Commissioner 
of Banks. 

The Banking Commission is hereby vested with full power and authority to 
supervise, direct and review the exercise by the Commissioner of Banks of all 
powers, duties, and functions now vested in or exercised by the Commissioner 
of Banks under the banking laws of this State; any party to a proceeding before 
the Banking Commission may, within 20 days after final order of said 
Commission and by written notice to the Commissioner of Banks, appeal to the 
Superior Court of Wake County for a final determination of any question of law 
which may be involved. The cause shall be entitled “State of North Carolina on 
Relation of the Banking Commission against (here insert name of appellant).” 
It shall be placed on the civil issue docket of such court and shall have precedence 
over other civil actions. In the event of an appeal the Commissioner shall certify 
the record to the clerk of Superior Court of Wake County within 15 days 
Pnereatter 1001 Cedars) ls 19G0, C266) 1939 Nerd l sb 1949) @ S729 1953, 
ont209ess74767 1961 “ce. 547, 822. 196T)c. 789, 5.16; 1969; c, 844) s: 6: ¢.:920.) 


Cross Reference. — See note under § 53-2. 

State Government Reorganization. — The 
State Banking Commission and Commissioner of 
Banks were transferred to the Department of 
Commerce by § 1434-177, enacted by Session 
Laws 1971, c. 864. 

Commissioner Succeeds to Judicial Powers 
of Corporation Commission. — Had the Bank- 
ing Department been created as a purely ad- 
ministrative agency it might fairly be contended 
that the finality of its actions would be in an 
administrative sense only and appropriate legal 
proceedings could be had to test them. But the 
former Corporation Commission had _ judicial 
powers in dealing with banks — its stock assess- 
ments were, for example, given the effect of 
superior court judgments. Corporation Comm’n 


v. Murphey, 197 N.C. 42, 147 S.E. 667 (1929), 
aff'd, 280 U.S. 534, 50 S. Ct. 161, 74 L. Ed. 598 
(1930). See also Corporation Comm’n vy. Bank of 
Vanceboro, 200 N.C. 422, 157 S.E. 59 (1931). And 
the Commissioner of Banks succeeded to those 
judicial powers so that he is obviously not a 
purely administrative official. There still re- 
mains the possibility that as to certain matters 
his rulings are administrative and that it is in 
respect to such rulings only that the decisions of 
the State Banking Commission as an appellate 
administrative body are final. 9 N.C. L. Rev. 348. 

Section 53-4 and this section are construed 
in pari materia. Young v. Roberts, 252 N.C. 9, 
112 S.E.2d 758 (1960). 

Quoted in Cooke v. Outland, 265 N.C. 601, 144 
S.E.2d 835 (1965). 


§ 53-92.1. Commission bound by requirements imposed on Commissioner 
as to certification of new banks, establishment of branches, etc. — 
Notwithstanding any other provisions of this Chapter, the State Banking 
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Commission, in the exercise of its authority to review the action of the 
Commissioner of Banks, shall be bound by the requirements, conditions and 
limitations imposed in this Chapter on said Commissioner as to the certification 
of new banks or the establishments of branch banks or teller’s windows. (1968, 
CHl9d4S 745 


§ 53-93. Powers and duties of Conimissioner. —- The Commissioner of 
Banks shall have the powers, duties and functions herein given, and in addition 
thereto such other powers and rights as may be necessary or incident to the 


proper discharge of his duties. (1931, c. 248, s. 2.) 


Cross Reference. — For validation of foreclo- 
sures and executions of deeds of trust by the 
Commissioner of Banks, see § 53-35. 

Liquidation of Insolvent Banks. — The 
Commissioner of Banks, when engaged in the 
liquidation of the assets of an insolvent bank, as 
authorized by statute, does not derive his power 


or his authority from the court. His power and 
authority, both to take possession of an insol- 
vent bank, and to liquidate its assets for distribu- 
tion among its creditors according to their 
respective rights, are derived from the statute. 
In re Central Bank & Trust Co., 206 N.C. 251, 
173 S.E. 340 (1934). 


§ 53-93.1. Deputy commissicner. — The Commissioner of Banks shall 
appoint, with approval of the Governor, and may remove at his discretion a 
deputy commissioner, who, in the event of the absence, death, resignation, 
disability or disqualification of the Commissioner of Banks, or in case the office 
of commissioner shall for any reason become vacant, shall have and exercise all 
the powers and duties vested by law in the Commissioner of Banks. He shall 
receive such compensation as shall be fixed by the Governor with the approval 
of the Advisory Budget Commission. 

Irrespective of the conditions under which the deputy commissioner may 
exercise the powers and perform the duties of the Commissioner of Banks, 
pursuant to the preceding paragraph, such deputy commissioner, in addition 
thereto, is hereby authorized and empowered at any and all times, at the 
discretion of the Commissioner of Ranks, to perform such duties and exercise 
such powers of the Commissioner of Banks in the name of and on behalf of the 
Commissioner as the Commissione;y, in his discretion, may direct. 

oa is not to be construed to modify the provisions of G.S. 53-97. (1959, 
Caos: 


§ 53-94. Right to sue and defend in actions involving banks; liability to 
suit. — As Commissioner of Banks he is empowered to sue and prosecute or 
defend in any action or proceeding in any courts of this State or any other state 
and in any court of the United States for the enforcement or protection of any 
right or pursuit of any remedy necessary or proper in connection with the 
subjects committed to him for administration or in connection with any bank or 
the rights, liabilities, property or assets thereof, under his supervision; but 
nothing herein shall be construed to render the Commissioner of Banks liable 
to be sued except as other departments and agencies of the State may be liable 
under the general law. (1931, c. 243, s. 3.) 


§ 53-95. Commissioner to exercise powers under supervision of Banking 
Commission. — All the powers, duties, and functions granted to or imposed 
upon the Commissioner of Banks by law shall be exercised by him under the 
direction and supervision of the Banking Commission, and wherever provision 
is made in any law now in effect authorizing and permitting the Commissioner 
of Banks to make rules and regulations with respect to any actions or things 
required to be done under the banking laws of this State, such rules and 
regulations shall be made by the Banking Commission, and the words “the 
Commissioner of Banks,” used in such statutes authorizing him to make rules 
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and regulations, shall be construed to mean the Banking Commission, and the 
words “Banking Commission” substituted in such statutes for ‘Commissioner 
OfaBanks? A193 ies243 987 4391939408 919si02)) 


§ 53-96. Salary of Commissioner; legal assistance and compensation. — 
The salary of the Commissioner of Banks shal! be fixed by the Governor subject 
to the approval of the Advisory Budget Commission. The Governor may in his 
discretion appoint and assign to the Commissioner of Banks such legal 
assistance as in his judgment may be necessary; and compensation therefor, 
a permanent, shall be fixed in like manner. (1931, c. 243, s. 6; 1957, c. 541, 
s. 3. 


3 53-97. Vacancy appointments and removal. — Vacancies existing in the 
office of Commissioner of Banks by death, resignation or otherwise shall be 
filled by the Governor; and he shall have the power of removal for sufficient 
cause. (1931, c. 248, s. 8.) 


§ 53-98. Seal of office of Commissioner; certification of documents. — The 
Commissioner of Banks shall have a seal of office bearing the legend “State of 
North Carolina — Commissioner of Banks,” with such other appropriate device 
as he may adopt. (1931, c. 248, s. 9.) 


§ 55-99. Official records. — The Ccmmissioner of Banks shall keep a record 
in his office of his official acts, rulings and transactions: Provided, however, that 
where any disclosure of the records in his office, or of any report or other 
transaction, might injuriously affect any bank actually operating, such 
disclosure shall not be made or required except as may now be done under the 
provisions of law in similar cases. (1931, c. 248, s. 10.) 


§ 53-100. General or special investigations of insolvent banks. — 
Whenever it may appear to be to the public interest, the Governor may cause 
a general or special investigation to be made of the affairs of any insolvent bank 
or banks, singly or in related groups, with a view to discovering and esiablishin 
the causes of te failure of such bank or banks, and responsibility therefor; an 
of discovering the dealings with such banks of persons, officers, corporations 
or municipalities which may have led to such insolvency or which may have 
endangered or involved any public funds therein. The Governor may assign 
counsel who shall prosecute such inquiry before the Commissioner of Banks, 
or a deputy or commissioner appointed by the Commissioner of Banks for the 
purpose; and the Commissioner of Banks is hereby empowered to conduct such 
investigation either in person or through such commissioner or deputy appointed 
by him. The inquiry shall be held at the office of the Commissioner of Banks 
in the City of Raleigh or at any other place or places in the State designated 
by the Commissioner of Banks under such rules and regulations as the State 
Banking Commission may prescribe and may be adjourned from time to time 
as convenience may require. Attendance of witnesses and production of papers 
may be required by subpoena under the hand of the Commissioner or his deputy, 
and on failure of any witness to appear as subpoenaed or his or her failure to 
produce any books or papers, as called for by such Commissioner or deputy on 
subpoena or other order due notice shall be served, at the instance of such 
Commissioner or deputy, of not less than three days to appear before a judge 
of the superior court residing in or holding courts within the district wherein 
such witness is subpoenaed or notified to appear or produce such records or 
papers, on a day certain and a place named, when such judge shall hear the 
matter and is authorized to punish such witness as for contempt as he may find 
on such hearing. 

A summary of such investigation shall be made with the findings and 
recommendations of the Commissioner thereon, and a copy thereof submitted 
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to the Governor, and when the facts shall disclose that any person or persons 
are criminally responsible, a summary shall be sent to the district attorney of 
the judicial district likely to have jurisdiction of the matter, whose duty it shall 
be to have the matter presented to the grand jury for its action. The Governor 
may employ counsel to assist in the prosecution of any person or persons 
criminally responsible and fix his compensation and the manner of its payment. 
(193ierewz4as tS 11: 1978; erates hz} 


Editor’s Note. — The 1973 amendment substi- 
tuted “district attorney” for “solicitor” in the 
last paragraph. 


§ 53-101. Clerical help. — The Commissioner of Banks is empowered to 
employ sufficient clerical and secretarial help, and other necessary labor to 
condnect the affairs of his office with economy and efficiency. Persons so 
employed shall be paid as other employees in the departments of the State and 
shall be under the same rules and regulations. (1981, ¢c. 243, s. 12.) 


§ 53-102. Offices. — Suitable offices shall be provided for the Commissioner 
of Banks in some state-owned public building in Raleigh. (1931, c. 243, s. 13.) 


§ 53-103: Repealed by Session Laws 1945, c. 748, s. 1. 


§ 53-104. Commissioner of Banks shall have supervision over, etc. — 
Every bank or corporation transacting the business of banking, or doing a 
banking business in connection with any other business, under the laws of and 
within this State, and any individual, partnership, association, or corporation 
which undertakes or attempts to transact the business of banking, or do a 
banking business in connection with any other business, shall be under the 
supervision of the Commissioner of Banks. It shall be his duty to execute and 
enforce through the State bank examiners and such other agents as are now 
or may hereafter be created or appointed, all laws which are now or may 
hereafter be enacted relating to banks as defined in this Chapter. For the more 
compte and thorough enforcement of the provisions of this Chapter, the State 
Banking Commissicn is hereby empowered to promulgate such rules, 
regulations, and instructions, not inconsistent with the provisions of this 
Chapter, as may in its opinion be necessary to carry out the provisions of the 
laws relating to banks and banking as herein defined, and as may be further 
necessary to insure such safe and conservative management of the banks under 
its supervision as will provide adequate protection for the interests of the 
depositories, creditors, stockholders, and public in their relations with such 
banks. All banks doing business under the provisions of this Chapter shall 
conduct their business in a manner consistent with all laws relating to banks 
and banking, and all rules, regulations, and instructions that may be 
pron pane or issued by the State Banking Commission. (1921, c. 4, s. 68; C. 

eee Aye. C: 240. Sel dod ed Ces el dao ee Lo Nes.) 


Editor’s Note. — For discussion of section, Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
see 3 N.C.L. Rev. 81. 129, 118 S.E.2d 548 (1961); Cooke v. Outland, 265 
N.C. 601, 144 S.E.2d 835 (1965). 


§ 53-105. Reports of condition. — Every bank shall make to the 
Commissioner of Banks not less than three reports during each year, accordin 
to the form which may be prescribed b salt Commissioner of Banks; whic 
report shall be verified by the oath or affirmation of the president, 
vice-president, cashier, secretary, or treasurer of said bank, and in addition 
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thereto, two of the directors. Each such report shall exhibit in detail and under 
Lace: heads the resources, assets, and liabilities of such bank at the close 
of business on any past day by the Commissioner of Banks specified, and shall 
be transmitted to the Commissioner of Banks within 10 days after the receipt 
of a request or requisition therefor from the Commissioner of Banks; and in a 
form Cee by the Commissioner of Banks; a summary of such report shall 
be published in a newspaper published in the place where the bank is located, 
or if there is no newspaper in the place, then in the nearest one published thereto 
in the county in which such bank is established. Proof of such publication shall 
be earnished: the Commissioner of Banks in such form as may be prescribed by 
himns( 1921) ceding 204) 102556) 148 dsm s Osis. Zool pekoodecwe4os S., 0.) 


§ 53-106. Special reports. — The Commissioner of Banks may call for special 
reports whenever in his judgment it is necessary to inform him of the condition 
of any bank, or to obtain a full and complete knowledge of its affairs. Said 
reports shall be in and according to the form prescribed by the Commissioner 
of Banks, and shall be verified in the manner provided in G.S. 53-105, and shall 
be published as therein provided, if required by the Commissioner of Banks so 
Lopes landed: ANSeOO sem, SacaclO) vod, Co.2437.8! 53) 


§ 53-107. Penalty for failure to make report. — Every bank failing to make 
and transmit any report which the Commissioner of Banks is authorized to 
require by this Chapter, and in and according to the form prescribed by said 
Commissioner of Banks, within 10 days after the receipt of a request or 
requisition therefor, or failing to publish the reports as required, shall forthwith 
be notified by the Commissioner of Banks, and if such failure continue for five 
days after the receipt of such notice, such delinquent bank shall be subject to 
a penalty of two hundred dollars ($200.00). The penalty herein provided for shall 
be recovered in a civil action in any court of competent jurisdiction, and it shall 
be the duty of the Attorney General to prosecute all such actions. (1921, c. 4, 
WM RO GNSS 9d ARS eR Care See sey 


§ 53-108. List of stockholders to be kept. — Every bank doing business 
under this Chapter shall at all times keep a correct record of the names of all 
its stockholders, and once in each year, or whenever called upon, file in the office 
of the Commissioner of Banks a correct list of all its stockholders, the resident 
address of each, and the number of shares held by each. (1921, ¢. 4, s. 68; C.S., 
REAL) 108 Oda Ss O:) 


§ 53-109. Official communications of Commissioner of Banks. — Each 
official communication directed by the Commissioner of Banks, or any State 
bank examiner, to any bank, or to any officer thereof, relating to an examination 
or investigation conducted or made by the Commissioner of Banks, or containing 
suggestions or recommendations as to the conduct of the bank shall, if required 
by the authority submitting same, be submitted by the officer or director 
receiving it, to the executive vommittee or board of directors of such bank and 
duly noted in the minutes of such meeting. The receipt and submission of such 
notice to the executive committee or board of directors shall be certified to the 
Commissioner of Banks within such time as he may require, by three members 
of such committee or board. (1921, ¢c. 4, s. 69; C. S., s. 222(g¢); 1931, c. 243, s. 5.) 


§ 53-110. Banking Commission to prescribe books, records, etc.; retention, 
reproduction and disposition of records. — (a) Whenever in its judgment it may 
appear to be advisable, the State Banking Commission may issue such rules, 
instructions, and regulations prescribing the manner of keeping books, accounts, 
and records of banks as will tend to produce uniformity in the books, accounts, 
and records of banks of the same class. 
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(b) The following provisions shall be applicable to banks and trust companies 
operating under Ghinta 53 of the General Statutes and amendments thereto, 
and to national banking associations insofar as this section does not contravene 
paramount federal law: 

(1) Each bank shall retain permanently the minute books of meetings of its 
stockholders and directors, its capital stock ledger and capital stock 
certificate ledger or stubs, and all records which the Banking 
Commission shall in accordance with the terms of this section require 
to be retained permanently. 

(2) All other bank records shall be retained for such periods as the Banking 
Commission shall in accordance with the terms of this section prescribe. 

(3) The Banking Commission shall from time to time issue regulaticns 
classifying all records kept by banks and prescribing the period for 
which records of each class shall be retained. Such periods may be 
permanent or for a lesser term of years. Such regulations may from 
time to time be amended or repealed, but any amendment or repeal shall 
not affect any action taken prior to such amendment or repeal. Prior 
to issuing any such regulations the Commission shall consider: 

a. Actions at law and administrative proceedings in which the 
production of bank records might be necessary or desirable; 

b. State and federal statutes of limitation applicable to such actions or 
proceedings; 

e. The availability of information contained in bank records from other 
sources; and 

d. Such other matters as the Banking Commission shal! deem pertinent 
in order that its regulation will require banks to retain their records 
for as short a period as is commensurate with the interest of bank 
customers and stockholders and of the people of this State in 
having bank records available. 

(4) Any bank may cause any or all records kept by it to be recorded, copied 
or reproduced by any photographic, photostatic or miniature 
photographic process which correctly, accurately, and permanently 
copies, reproduces or forms a medium for copying or reproducing the 
original record on a film or other durable material. 

(5) Any such photographic, photostatic or miniature photographic copy or 
reproduction shall be deemed to be an original record for all purposes 
and shall be treated as an original record in all courts and 
administrative agencies for the purpose of its admissibility in evidence. 
A facsimile, exemplification or certified copy of any such photographic 
copy or reproduction shall, for all purposes, be Heenied a facsimile, 
exemplification or certified copy of the original record. 

(6) Any bank may dispose of any record which has been retained for the 
period prescribed by the Banking Commission or in accordance with the 
terms of this section for retention of records for its class. (1921, c. 4, 
SR By CUS. See22(hy ido lec eed once doo. C. OL Si. 2a ool. C. Loo. Sa. 
Ls a 


§ 53-111. When reserve below legal requirement. — When the reserve of 
any bank falls below the amount required by law, it shall not make new loans 
or discounts, otherwise than by discounting or purchasing bills of exchange, 
payable at sight or on demand, nor make dividends of its profits until the reserve 
required by law is restored. The Commissioner of Banks shall require any bank 
whose reserve falls below the amount herein required immediately to make good 
such reserve. In case the bank fails for 30 days thereafter to make good its 
reserve the Commissioner of Banks may forthwith take possession of the 
property and business of such bank until its affairs be adjusted or finally 
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liquidated as provided for in this Chapter. (1921, c. 4, s. 71; C.S., s. 222(i); 1931, 


c: (243, Si.) 


Cross References. — As to definition of re- 
serve, see § 53-51. As to amount of reserve, see 
§ 53-50. 

Purpose of Section. — The wisdom of this 
provision and § 53-48 is manifest; banks, whose 
business is conducted in strict compliance there- 
with seldom become insolvent. State v. Cooper, 
190 N.C. 528, 130 S.E. 180 (1925). 

Criminal Liability of Officer. — A bank must 
act through its officers, and where they have 
violated the provisions of this section and § 
53-48, as to lending the bank’s money, the of- 
fense is committed by the officers under the 
meaning of the statute, and they are individually 
indictable therefor. State v. Cooper, 190 N.C. 
528, 1380 S.E. 180 (1925). 

Where the official position of an officer of a 
bank is such as necessarily to acquaint him of 
the violation of the statute respecting the mak- 
ing of loans, and to fix him as a party thereto, 


Intent Not Element of Offense. — An intent 
to defraud the bank or others is not required to 
be either alleged in the indictment or proved 
upon the trial of the issue raised by a plea of not 
guilty. Neither the bank nor any of its officers 
or directors have any discretion as to the making 
of loans which are thus forbidden. Intent is, 
therefore, not an element of the crime. The will- 
ful doing of the unlawful act constitutes the 
crime declared by § 58-134 to be a misdemeanor, 
punishable as such in the discretion of the court. 
State v. Cooper, 190 N.C. 528, 130 S.E. 180 
(1925). 

Consolidation of Indictments. — An indict- 
ment charging a bank officer of violating this 
section and also unlawfully making loans in vio- 
lation of § 53-48, alleges the commission of 
crimes of the same class. Where there are two 
indictments thereof against the same person 
they may be consolidated and tried together by 


it is sufficient evidence to sustain his conviction 
of the misdemeanor prescribed by § 53-134. State 
v. Cooper, 190 N.C. 528, 130 S.E. 180 (1925). 


the court. State v. Cooper, 190 N.C. 528, 130S.E. 
180 (1925). 


§ 53-112. Appraisal of assets of doubtful value. -— If any assets of a bank 
are of a doubtful or disputed value, an appraisal of such assets may be had by 
the Commissioner of Banks, and for the purpose of making such appraisal the 
Commissioner of Banks shall designate one agent as an appraiser and the bank 
shall designate an agent as an appraiser and the two so chosen shall designate 
a third. The appraisers so selected shall make an appraisal of the assets so 
designated as doubtful or disputed and file a written report of their appraisal 
with the bank and with the Commissioner of Banks. In making such appraisal 
the appraisers shall determine the actual cash market value of such assets. Such 
appraisal, when made, shall be accepted as the value of such assets for the 
purpose of examination or for the purpose of determining the actual cash market 
value of such assets. The appraisers designated shall not be interested, in any 
way, either in the bank or as an employee of the Commissioner of Banks and 
all expenses of such appraisal shall be paid by the bank whose assets are 
appraised. If any bank required to appoint an appraiser hereunder shall fail for 
10 days to appoint an appraiser, the Commissioner of Banks may apply to the 
clerk of the superior court of the county in which the bank is located for the 
appointment of such an appraiser, and the clerk shall thereupon make the 
appointment for the bank. (1927, c. 47, s. 18; 1981, c. 248, s. 5.) 


§ 53-113. Certified copies of records as evidence. — In all civil actions in the 
courts of this State wherein are involved as evidence or otherwise any of the 
records of the Commissioner of Banks, a certified copy over the signature and 
under the seal of the Commissioner of Banks shall be admissible in evidence to 
the same effect as if produced in court at trial by the proper custodian of the 
records. (1927, c. 47, s. 14; 1931, c. 243, s. 5.) 


§ 53-114. Other powers of State Banking Commission. — In addition to all 
other powers conferred upon and vested in the State Banking Commission, the 
said Commission, with the approval of the Governor, is hereby authorized, 
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empowered and directed, whenever in its judgment the circumstances warrant 
it: 

(1) To authorize, permit, and/or direct and require all banking corporations 
under its supervision, to extend for such period and upon such terms 
as it deems necessary and expedient, payment of any demand and/or 
time deposits. 

(2) To direct, require or permit, upon such terms as it may deem advisable, 
the issuance of clearinghouse certificates or other evidences of claims 
against assets of such banking institutions. 

(3) To authorize and direct the creation, in such banking institutions, of 
special trust accounts for the receipt of new deposits, which deposits 
shall be subject to withdrawal on demand without any restriction or 
limitation and shall be kept separate in cash or on deposit in such 
banking institutions as it shall designate or invested in such obligations 
of the United States and/or the State of North Carolina as it shall 
designate. 

(4) To adopt for such banking institutions such regulations as are necessar 
in its discretion to enable such banking institutions to comply fully th 
the federai regulations prescribed for national or state banks. (1933, 
Ci lZO SRS 1 9S9.sc. Disses 


§ 53-115. State Banking Commission to make rules and regulations. — The 
State Banking Commission is hereby authorized, empowered and directed to 
make all necessary rules and regulations, and to give all necessary instructions 
with respect to such banking corporations which the Commissioner of Banks 
may authorize, permit and/or direct and require to be conducted under the 
provisions of G.S. 58-77, 58-114, 53-115, and 53-116. And it shall be the duty of 
all such banking corporations and their officers, agents and employees, to 
comply fully with any and all such rules, regulations and instructions, 
established and promulgated by the State Banking Commission with respect to 
such banking corporations under the terms of G.S. 58-77, 58-114, 53-115, and 
53-116; and such orders, rules, and regulations shall have the same force and 
effect as rules, regulations and instructions promulgated under the existing 
banking laws. (1983, c. 120, s. 4; 1939, c. 91, s. 2.) 


§ 53-116. Commissioner need not take over banks failing to meet deposit 
demands. — The Commissioner of Banks is authorized and directed not to take 
possession of any banking corporation under his supervision for failure to meet 
its deposit liabilities during the period in which such banking corporation is 
operating under the terms of G.S. 53-114, subdivision (1); and he is hereby 
relieved from any and all liability for permitting such banking corporations to 
continue operations under the terms thereof. (1983, c. 120, s. 5.) 


ARTICLE 9. 
Bank Examiners. 


§ 53-117. Appointment by Commissioner of Banks. — The Commissioner 
of Banks, for the purpose of carrying out the provisions of this Chapter, shall 
appoint from time to time such State bank examiners, assistant State bank 
examiners, clerks and stenographers as may be necessary to make a thorough 
examination of and into the affairs of every bank doing business under this 
Chapter, as often as the Commissioner of Banks may deem necessary, and at 
least once each year, provided the Commissioner of Banks may extend this 
period to 15 months when, in his opinion, an emergency condition exists that 
necessitates such action. The Commissioner of Banks may at any time remove 
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any person appointed by him under this Chapter. (1921, c. 4, s. 72; C.S., s. 223(a); 
1931, ¢; Z4ISHSRb 41967 C7 189) sr 172 


Editor’s Note. — For cases describing manner erett, 188 N.C. 247, 124 S.E. 316 (1924), dis- 
in which the former Corporation Commission cussed in 3 N.C.L. Rev. 79. 
took charge through examiner, see Taylor v. Ey- 


§ 53-118. Duties and powers. — It shall be the duty of the examiners to 
verify all reports made to the Commissioner of Banks by the officers and 
directors, members, or individuals conducting any banking institution, as 
required by this Chapter or by the Commissioner of Banks. The officers of every 
bank shall submit and surrender its books, assets, papers, and concerns to the 
examiners appointed under this Chapter, who shall retain the custody and 
possession of such books, assets, papers, and concerns for such length of time 
as may be required for the purpose of making an examination as required by 
this Chane If any officer shall refuse to surrender the books, assets, papers, 
and concerns as herein provided, or shall refuse to be examined under oath 
touching the affairs of such bank, the Commissioner of Banks may forthwith 
take possession of the property and business of the bank and liquidate its affairs 
in accordance with the provisions of this Chapter. (1921, c. 4, s. 73; C.S., s. 228(b); 
19ST ch 2A8sis N53) 


§ 53-119. Removal of officers and employees. — The Commissioner of 
Banks shall have the right, and is hereby empowered, to require the immediate 
removal from office of any officer, director, or employee of any bank doing 
business under this Chapter, who shall be found to be dishonest, incompetent, 
or reckless in the management of the affairs of the bank, or who persistently 
violates the laws of this State or the lawful orders, instructions, and regulations 
issued by the State Banking Commission. (1921, c. 4, s. 74; C.8., s. 223(c); 1931, 
as FE cy aie EE RUS Cott Lea 


§ 53-120. Examiners may administer oaths; summoning witnesses. — For 
the purpose of making examinations as required by this Chapter, any duly 
appointed examiner may administer oaths to examine any officer, director, 
agent, employee, customer, depositor, shareholder of such bank, or any other 
person or persons, touching its affairs and business. Any examiner may summon 
in writing any officer, director, agent, employee, customer, depositor, 
shareholder, or any person or persons resident of this State to appear before 
him and testify in relation thereto. (1921, c. 4, s. 75; C. 8., s. 223(d).) 


§ 53-121. Examiners may make arrest. — When it shall appear to any 
examiner, by examination or otherwise, that any officer, agent, employee, 
director, stockholder, or owner of any bank has been guilty of a violation of the 
criminal laws of this State relating to banks, it shall be his duty, and he is hereby 
empowered to hold and detain such person or persons until a warrant can be 
procured for his arrest; and for such purposes such examiners shall have and 
possess all the powers of peace officers of such county, and may make arrest 
without warrant for past offenses. Upon report of his action to the 
Commissioner of Banks, said Commissioner may direct the release of the nerson 
or persons so held, or, if in his judgment such person or persons shouid be 

rosecuted, the Commissioner of Banks shall cause the district attorney of the 
judicial district in which such detention is had to be promptly notified, and the 
action against such person or persons shall be continued a reasonable time to 
enable the district attorney to be present at the trial. (1921, ¢. 4, s. 76; C.S., s. 
Bene LOS C1245 48 aba 913, C..41, 8. 2.) 
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Editor’s Note. — The 1973 amendment substi- See 15 N.C.L. Rev. 101. 
tuted “‘district attorney” for “solicitor” twice in Stated in Alexander v. Lindsey, 230 N.C. 663, 
the last sentence. 55 8.E.2d 470 (1949). 


§ 53-122. Fees for examinations and other services. — For the purpose of 
paying the salaries and necessary traveling expenses of the Commissioner of 
Banks, State bank examiners, assistant State bank examiners, clerks, 
stenographers and other employees of the Commissioner of Banks, the following 
fees shall be paid into the office of the Commissioner of Banks: 

(1) Each bank and each branch of any bank which under the laws of the 
State of North Carolina is subject to supervision and examination by 
the Commissioner of Banks and is authorized to do business ox is in 
process of voluntary liquidation shall, within 10 days after the 
assessment has been made, pay into the office of the Commissioner of 
Banks according to its total resources as shown by its report cf 
condition made to the Commissioner of Banks at the close of business 
December 31, 1926, and on the thirty-first day of Decembe7z, or the date 
most nearly approximating same of each year thereafter on which a 
report of condition is made to the Commissioner of Banks not in excess 
of the following fees for its annual examination: fifty dollars ($50.00) 
for the first one hundred thousand dollars ($100,000) of assets or less, 
seven dollars ($7.00) for each one hundred thousand dollars ($100,000) 
or fraction in excess thereof, and two dollars ($2.00) for each one 
hundred thousand dollars ($100,000) or fraction thereof of trust assets, 
which said trust assets shall not include real estate carried as such; 
provided, however, with respect to loan agencies or brokers subject to 
the provisions of Article 15 of Chapter 53 of the General Statutes, the 
fee shall be one hundred dollars ($100.00) for the first one hundred 
thousand dollars ($100,000) of assets or less. 

(2) All examinations made other than those provided for in subdivision (1) 
hereof shall be deemed special examinations and for such special 
examination the bank shall pay into the office of the Commissioner of 
Banks the following fees for each special examination: fifty dollars 
($50.00) for the first one hundred thousand dollars ($100,000) of assets 
or less, seven dollars ($7.00) for each one hundred thousand dollars 
($100,000) or fraction in excess tnereof, and two dollars ($2.00) for each 
one hundred thousand dollars ($100,000) or fraction thereof of trust 
assets, which said trust assets shall not include real estate carried as 
such; provided, however, with respect to loan agencies or brokers 
subject to the provisions of Article 15 of Chapter 53 of the General 
Statutes, the fee shall be one hundred dollars ($100.00) for the first one 
hundred thousand dollars ($100,000) of assets or less. The fees paid for 
special examination shall be based on the assets of the bank examined 
as of the date of such examination. 

(3) For services performed for any bank other than examination, the 
gg of Banks may make such charge as in his opinion is fair 
and just. 

(4) In all criminal cases tried in any of the courts of this State wherein any 
of the employees of the Commissioner of Banks are used as witnesses, 
a fee of ten dollars ($10.00) per day and actual expenses incurred shall 
be allowed such witnesses and the same shall be paid to the 
Commissioner of Banks by the clerk of the court of the county in which 
the case is tried and thereafter charged in bill of costs as are other costs 
incurred in the trial; and in all civil actions tried in any of the courts 
of this State, wherein any of the employees of the Commissioner of 
Banks are required as witnesses, the party requiring such employee 
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as witness shall deposit with the Commissioner of Banks when the 
subpoena is served a sufficient sum to cover the witness fee of ten 
dollars ($10.00) per day and expenses, and such sums as may thus be 
advanced shall thereafter be charged in the bill of costs as other costs 
are charged. 

All sums paid under this subdivision shall be paid to the 
Commissioner of Banks as are fees for examination and used in like 
manner. 

(5) The total compensation and necessary traveling expenses of the 
employees of the Commissioner of Banks shall not in any one year 
exceed the total fees collected under the provisions of this section, 
provided such expenses and compensation may exceed the total fees 
collected in any year when surplus funds are available. 

(6) In the first half of each calendar year, the State Banking Commission 
shall review the estimated cost of maintaining the office of the 
Commissioner of Banks for the next fiscal year. If the estimated fees 
provided for under subdivisions (1) and (2) shall exceed the estimated 
cost of maintaining the office of the Commissioner of Banks for the 
next fiscal year, then the State Banking Commission may reduce by 
uniform percentage the fees provided for in subdivisions (1) and (2) of 
this section but not in a percentage greater tnan fifty percent (50%) nor 
to an amount which will reduce the amount of the fees to be collected 
below the estimated cost of maintaining the office of the Commissioner 
of Banks for the next fiscal year. If the estimated fees provided for 
under subdivisions (1) and (2) shall be less than the estimated cost of 
maintaining the office of the Commissioner of Banks for the next fiscal 
year, then the State Banking Commission may increase by uniform 
percentage the fees apatiied for in subdivisions (1) and (2) of this 
section to an amount which will increase the amount of the fees to be 
collected to an amount at least equal to the estimated cost of 
maintaining the office of the Commissioner of Banks for the next fiscal 
year. Such fees shall be reduced whenever a surplus exists which 
exceeds the estimated cost of operating the office of the Commissioner 
of Banks for one year, even if such reduction shall result in the 
collection of a smaller sum than the estimated cost of maintaining the 
office of the Commissioner of Banks for that year. In no event shall 
any surplus at the end of any fiscal year resulting from the collection 
of fees pursuant to this section revert to the general fund. (1921, c. 4, 
Se OAD e Seco) wld cdeuCe 4 (2S) LO gloom wl O43 Calo! 
1945 ice4bU 1955,.¢..040..ss; 15:2: L957. .c, 14435 sui 1969) ¢. 229.) 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


§ 53-123. Examiners shall make report. — Examiners shall make a full and 
detailed report in writing to the Commissioner of Banks of the condition of each 
bank within 10 days after each and every examination made by them. (1921, c. 
ei eee ool iol. C2405.) 


ARTICLE 10. 
Penalties. 


§ 53-124. Examiner making false report. — If any bank examiner shall 
knowingly and willfully make any false or fraudulent report of the condition of 
any bank, which shall have been examined by him, with the intent to aid or abet 
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the officers, owners, or agents of such bank in continuing to operate an insolvent 
bank, or if any such examiner shall keep or accept any bribe or gratuity given 
for the purpose of inducing him not to file any report of examination of any bank 
made by him, or shall neglect to make an examination of any bank by reason 
of having received or accepted any bribe or gratuity, he shall be guilty of a 
felony, and on conviction thereof shall be imprisoned in the State prison for not 
less than four months nor more than 10 years. (1921, c. 4, s. 79; C.S., s. 224(a).) 


Cross References. — See § 14-254. For identi- 
cal section, see § 14-2338. 


§ 53-125. Examiners disclosing confidential information. — If any bank 
examiner or other employee of the Commissioner of Banks fails to keep secret 
the facts and information obtained in the course of an examination of a bank, 
except when the public duty of such examiner or employee requires him to report 
ure or take official action regarding the affairs of such bank, he shall be guilty 
of a misdemeanor, and upon conviction thereof shall be fined not more than five 
hundred dollars ($500.00) or imprisoned not more than 12 months, or both, in 
the discretion of the court. Nothing in this section shall prevent the proper 
exchange of information with the representatives of the banking departments 
of other states, with the federal reserve bank or national bank examiners, or 
other authorities, with the creditors of such bank or others with whom a proper 
exchange of information is wise or necessary, or with the clearinghouse officials 
and examiners. (1921, c. 4, s. 80; C. S., s. 224(b); 1981, c. 248, s. 5.) 


§ 53-126. Loans or gratuities forbidden. — No State bank, or any officer, 
director or employee thereof shall hereafter make any loan or grant any gratuity 
to the Commissioner of Banks, any bank examiner or assistant bank examiner 
of the Commissioner of Banks of North Carolina. Any such officer, director or 
employee violating this provision shall be guilty of a misdemeanor and 
imprisoned not exceeding one year or fined not more than one thousand dollars 
($1,000), or both; and they may be fined a further sum equal to the money so 
loaned or gratuity given. if the Commissioner of Banks, or any bank examiner, 
or assistant bank examiner of the Commissioner of Banks of North Carolina 
shall accept a loan or gratuity from any State bank, or from any officer, director 
or employee thereof, he shall be guilty of a misdemeanor and imprisoned not 
exceeding one year, or fined not more than one thousand dollars ($1,000), or both, 
and may be fined a further sum equal to the money so loaned or gratuity given. 
ogee. Ss. 1 POST Ge 8245 so.) 


§ 53-127. Use of “bank,” “banking,” or “trust” in corporate name. — No 
corporation shall hereafter be chartered under the laws of this State with the 
words “bank,” “banking,” or “trust” as a part of its name except corporations 
reporting to and under the supervision of the Commissioner of Banks, or 
corporations under the supervision of the Commissioner of Insurance; nor shall 
any corporate name be amended so as to include the words “bank,” RPE 
“banker,” or “trust,” unless the corporation be under such supervision. No 
person, association, firm or corporation domiciled within the State of North 
Carolina except corporations, persons, associations, or firms reporting to and 
under the supervision of the Commissioner of Banks or under the supervision 
of the Commissioner of Insurance, shall therein advertise or put forth any sign 
as bank, banking, banker or trust company, or use the word “bank,” “banking,” 
“banker,” or “trust,” as a part of its name and title, or in any way solicit or 
receive deposits or transact business as a trust company: Provided, that this 
Chapter shall not be held to prevent any individual as such from acting in any 
trust capacity as heretofore: Provided, further, that it shall be lawful for any 
corporation incorporated prior to January 1, 1905, to retain the word “trust” in 
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the name of said corporation, though it does not transact a banking business 
or such other business as requires its examination by the Commissioner of Banks 
or the Commissioner of Insurance. 

Any violation of the provisions of this section shall be a misdemeanor, and 
upon conviction thereof the offender shall be fined in a sum not exceeding five 
hundred dollars ($500.00) for each offense. (1921, c. 4, s. 81; C.S., s. 224(c); 1931, 
¢. 243;/s. 5; 1943; ¢. 543.) 


§ 53-128. Willfully and maliciously making derogatory reports. — Any 
person who shall willfully and maliciously make, circulate, or transmit to another 
or others any statement, rumor, or suggestion, written, printed, or by word of 
mouth, which is directly or by inference derogatory to the financial condition, 
or affects the solvency or financial standing of any bank, or who shall counsel, 
aid, procure, or induce another to state, transmit, or circulate any such statement 
or rumor shall be guilty of a misdemeanor, and upon conviction thereof shall 
be fined or imprisoned, or both, in the discretion of the court. (1921, c. 4, s. 82; 
C.S8., s. 224(d).) 


§ 53-129. Misapplication, embezzlement of funds, etc. — Whoever being an 
officer, employee, agent or director of a bank, with intent to defraud or injure 
the bank, or any person or corporation, or to deceive an officer of the bank or 
an agent appointed to examine the affairs of such bank, embezzles, abstracts, 
or misapplies any of the money, funds, credit or property of such bank, whether 
owned by it or held in trust, or who, with such intent, willfully and fraudulently 
issues or puts forth a certificate of deposit, draws an order or bill of exchange, 
makes an acceptance, assigns a note, bond, draft, bill of exchange, mortgage, 
judgment, decree or fictitiously borrows or solicits, obtains or receives money 
for a bank not in good faith, intended to become the property of such bank; or 
whoever being an officer, employee, agent, or director of a bank, makes or 
permits the making of a false statement or certificate, as to a deposit, trust fund 
or contract, or makes or permits to be made a false entry in a book, report, 
statement or record of such bank, or conceals or permits to We concealed by any 
means or manner, the true and correct entries of said bank, or its true and 
correct transactions, who knowingly loans, or permits to be loaned, the funds 
or credit of any bank to any insolvent company or corporation, or corporation 
which has ceased to exist, or which never had any existence, or upon collateral 
consisting of stocks or bonds of such company or corporation, or who makes or 
publishes or knowingly permits to be made or published a false report, statement 
or certificate as to the true financial condition of such bank, shall be guilty of 
a felony and upon conviction thereof shall be fined net more than ten thousand 
dollars ($10,000) or imprisoned in the State’s prison not more than 380 years, or 
DOL TO Niece s ASH ese 224(e); 1927, ca tect G) 


The intent and purpose of this section is to act expressly forbidden by statute constituting 
prevent the deception of the officers of a bank an offense in itself without regard to the ques- 
or the depletion of its assets or injury of its tion of specific intent. State v. Lattimore, 201 
business by falsification of the bank’s books by N.C. 32, 158 S8.E. 741 (1931). 
its officers or employees, and an indictment for In a prosecution under this section for will- 
the offense is not sufficient which merely fully making false entries on the books of a 
charges such falsification without showing that bank an instruction which was intended to 
the false entries were material or affected the stress and in effect did stress the necessity of 
interests of the bank or deceived its officers. proving that the false entries were willfully 
State v. Cole, 202 N.C. 592, 163 S.E. 594 (1932). and not inadvertently made, will not be held 

A specific intent to deceive or to defraud is for error. State v. Lattimore, 201 N.C. 382, 
not necessary to a conviction of a bank officer 158 S.E. 741 (1981). 
or employee of making false entries on the books Section 14-254 Not in Conflict. — Section 
of the bank under the provisions of this section, 14-254, making it a criminal offense for the cash- 
it being sufficient if the defendant willfully ier or certain other officers, agents and em- 
made such false entries, the performance of the _ ployees of a bank to be guilty of malfeasance in 
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the respects therein enumerated, making the in- 
tent necessary for a conviction, is not in conflict 
with this section as passed in 1921. State v. 
Switzer, 187 N.C. 88, 121 S.E. 143 (1924). 

“Abstracts” Construed. — The legal meaning 
of the word “‘abstract,” as it appears in § 14-254, 
with reference to the unlawful use of the funds 
of the bank, is correctly charged under an in- 
struction to the jury defining it as the taking 
from or withdrawing from the bank, with the 
intent to injure or defraud. State v. Switzer, 187 
N.C. 88, 121 8.E. 143 (1924). 

“Embezzle” means to misappropriate as well 
as to convert to one’s own use. State v. Maslin, 
195 N.C. 587, 143 S.E. 3 (1928), citing State v. 
Lanier, 89 N.C. 517 (1883); State v. Foust, 114 
N.C. 842, 19 S.E. 275 (1894). 

Conviction of Depositor. — In order to con- 
vict a depositor of a bank who has abstracted 
funds from the bank in collusion with its cashier, 
it is not required that he himself was an officer 
of the bank or that he was present at the time 
the money was feloniously ‘‘abstracted,” under 
the provisions of § 14-254, and he may be con- 
victed thereunder when the bill of indictment 
substantially follows the language of the statute 
and the evidence is sufficient to sustain the 
charge therein. This is not applicable to the 
provisions of this section as passed in 1921. State 
v. Switzer, 187 N.C. 88, 121 S.E. 143 (1924). 

Same — Necessity of Being Present. — 
Though the depositor was not present at the 
time the offense was committed, he may be con- 
victed as a principal under the counts of the in- 
dictment so charging the offense. State v. 
Switzer, 187 N.C. 88, 121 S.E. 148 (1924). 

Allegation That All Defendants Were Offi- 
cers or Employees.—It is not necessary for an 
indictment, charging a conspiracy to violate the 
provisions of this section, to allege that all of the 
defendants were officers or employees of the 
bank, the indictment being sufficient if it alleges 
that some of the defendants were officers or 
employees of the bank and that the other defen- 
dants conspired with them to do the unlawful 
act. State: v. Davis, 203 N.G; 138, 164-S.E: 737 
(1932). 

Alleging Corporation Is a Bank. — Where 
the indictment charges the employee with mak- 
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ing false entries upon the books of the bank in 
which he was employed, and that it was a corpo- 
ration existing under the laws of the State of 
North Carolina, it is not defective for failing to 
particularize that it was a bank, within the con- 
templation of the statute under which the indict- 
ment had been drawn. State v. Hedgecock, 185 
N.C. 714, 117 S.E. 47 (1923). 

In a prosecution under this section and § 
14-254 it was not necessary to aver or to prove 
that the money or funds had been committed by 
the bank to the custody of the defendant or that 
there had been any breach of trust or confidence 
except that which arose out cf the relation be- 
tween the bank and the defendant. Nor was it 
necessary to charge in the very words that the 
defendant had converted the property to his own 
use. The words “did embezzle” sufficiently indi- 
cated the criminal act. The intent to defraud was 
sufficiently set out, under § 15-151, without 
specifically naming any particular victim of the 
preconceived purpose. And the indictment was 
sufficient though there was nothing to indicate 

he number of abstractions, if more than one. 
State v. Maslin, 195 N.C. 537, 143 S.E. 3 (1928), 
citing State v. Switzer, 187 N.C. 88, 121 8.E. 48 
(1924). 

Evidence. — In a prosecution under this sec- 
tion and § 14-254 expert parol evidence may be 
properly admitted to trace book entries, without 
contradicting them, so as to show that the offi- 
cer of the bank had embezzled the bank’s funds 
held in trust, as charged in the bill of indictment. 
In such case there was no invasion of the prov- 
ince of the jury by the expression of an opinion 
upon a fact in issue. State v. Maslin, 195 N.C. 
537, 148 8.E. 3 (1928). 

Variance as to Some Items. — In a prosecu- 
tion of an officer of a bank for publishing a false 
report of the bank’s condition in violation of this 
section, a variance between the allegations and 
proof as to some of the items of the report will 
not be fatal when there is no variance with re- 
spect to all the items, it being sufficient for con- 
viction if the report as published was false in any 
particular as alleged in the indictment and was 
published with knowledge of such falsity and 
with a wrongful or unlawful intent. State v. 
Davis, 203 N.C. 47, 164 S.E. 732 (1932). 


§ 53-130. Making false entries in banking accounts; misrepresenting assets 
and liabilities of banks. — If any person shall willfully and knowingly subscribe 
to, or make, or cause to be made, any false statement or false entry in the books 
of any bank, or shall knowingly subscribe to or exhibit false papers, with intent 
to deceive any person authorized to examine into the affairs of such bank, or 
shall willfully and knowingly make, state or publish any false statement of the 
amount of the assets or liabilities of any bank, he shall be guilty of a felony, 
and upon conviction thereof shall be imprisoned in the State’s prison not less 
than four months nor more than 10 years. (1908, ¢. 275, s. 27; Rev., s. 3326; C. 


S., s. 4402.) 
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§ 53-131. False certification of a check. — Whoever, being an officer, 
Seed cee agent, or director of a bank, certifies a check drawn on such bank, 
and willfully fails to forthwith charge the amount thereof against the account 
of the drawer thereof, or willfully certifies a check drawn on such bank unless 
the drawer of such check has on deposit with the bank an amount of money 
subject to the payment of such check and equivalent to the amount therein 
specified, shall be guilty of a felony, and upon conviction shall be fined not more 
than five thousand dollars ($5,000) or imprisoned in the State prison for not more 
than five years, or both. (1921, c. 4, s. 84; C. S., s. 224(f).) 


§ 53-132. Receiving deposits in insolvent banks. — Any person, being an 
officer or employee of a bank, who receives, or being an officer thereof, permits 
an employee to receive money, checks, drafts, or other property as a deposit 
therein when he has knowledge that such bank is insolvent, shall be guilty of 
a felony, and upon conviction thereof shall be fined not more than five thousand 
dollars ($5,000) or imprisoned in the State prison not more than five years, or 
both. Provided, that in any indictment hereunder, insolvency shall not be deemed 
to include insolvency as defined under paragraph d of subdivision (8) in the 
definition 7" insolvency under G.S. 53-1. (1921, c. 4, s. 85; C. S., s. 224(g); 1927, 
CA (rasan la: 


The word “insolvent,” in this section, means 1255S.E. 926 (1924); Bane v. Powell, 192 N.C. 387, 
when the bank cannot meet its depository liabili- 135 S.E. 118 (1926). 
ties in due course, and does not require that the The right of a depositor in a bank, who has 
condition of the bank should at the time be such _ sustained damages, peculiar to himself, by the 
as to enable it at any given time to pay all ofits wrongful act of the officers and directors of the 
depositors in full at the time on demand. State __ bank, to recover damages in an action brought 
v. Hightower, 187 N.C. 300, 121 S.E. 616 (1924). by him against the officers and directors, is not 


A bank is insolvent, within the meaning of this affected by the decision in Douglass v. Dawson, 
section, when the actual cash market value of its 190 N.C. 458, 130 S.E. 195 (1925); the right is 
assets is not sufficient to pay its liabilities to its | ¢xpressly recognized in the opinion in that case. 
depositors and other creditors. State v. Brewer, Bane v. Powell, 192 N.C. 387, 1858.E. 118 (1926). 
202 N.C. 187, 162 S.E. 363 (1932). . neers Not Banh mae - ae which 

ank officers and directors are liable for receiv- 

The word “knowledge,” as used in the stat- ing or permitting receipt of deposit with knowl- 
ute, is to be taken in its ordinary sense and ac- edge of bank’s insolvency, contrary to this 
cording to its usual significance or acceptation. section, are not assets of the bank. The wrong 
It means an impression of the mind, the state of — heing only to the depositor, he need not allege, 
being aware; and this may be acquired innumer- _t9 maintain an action, that bank’s receiver 
ous ways and from many sources. It is usually refused to sue on demand. Bane v. Powell, 192 
obtained from a variety of facts and circum- NC, 387, 135 S.E. 118 (1926). 
stances. Generally speaking, when it is said a Necessary Allegations. — In order for a 


person has knowledge of a given condition, it is depositor to maintain an action against the 
meant that his relation to it, his association with _ individual officers of an insolvent bank for per- 


it, his control over it, and his direction of it are mitting the deposits to be received it is ne- 


such as to give him actual information concern- cessary, among other things, to allege and prove 
ing it. State v. Hightower, 187 N.C. 300, 1215.E. the insolvency of the bank at the time the depos- 
616 (1924). its were made, and the allegation that it was 
Who May Bring Action for Civil Liability. — either insolvent then or the misconduct of the 
A violation of this section by an employee, or by officials afterwards caused its insolvency, is in- 
officers and directors of a bank, resulting in sufficient, the alternative of the allegation being 
damages to a depositor, is a wrong to the deposi- a wrong to the bank itself which may be sued 
tor; he and not the bank or its receiver is entitled upon by its receiver afterwards. Wall v. Howard, 
to maintain an action to recover the damages 194 N.C. 310, 139 S.E. 449 (1927). 
resulting from such wrong. See Townsend v. Elements of Offense. — In order for a convic- 
Williams, 117 N.C. 330, 23 S.E. 461 (1895); Tate tion under the provisions of this section, the 
v. Bates, 118 N.C. 287, 24 S.E. 482 (1896); Solo- State must prove beyond a reasonable doubt the 
mon v. Bates, 118 N.C. 311, 24 S.E. 478 (1896); actual receipt of the deposits by defendant offi- 
Houston v. Thornton, 122 N.C. 365, 29 S.E. 827 cer of the bank at the time when the bank was 
(1898); State v. Hightower, 187 N.C. 300, 121 insolvent to his own knowledge, or that such 
S.E. 616 (1924); Russell v. Boone, 188 N.C. 830, officer permitted an employee of the bank to 
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receive the deposits with knowledge of these 
facts. State v. Hightower, 187 N.C. 300, 121S.E. 
616 (1924). 

Evidence. — For the purpose of ascertaining 
the solvency or insolvency of a bank, it is permis- 
sible to go into an investigation of its assets and 
property as of the date when the deposit was 
made, and, of course, their value after that, or 
at the time of the trial, is competent as illustrat- 
ing or bearing upon their worth at the time the 
deposit was charged to have been received. State 
v. Hightower, 187 N.C. 300, 121 S.E. 616 (1924). 

Same — Admissions. — Upon the trial of an 
officer of an insolvent bank under this section 
the officer's admissions that he knew of the 
insolvency of the bank at the time in question 
with his explanation thereof is competent testi- 
mony. State v. Brewer, 202 N.C. 187, 162 S.E. 
363 (1932). 

Same — Weight of Evidence. — Where the 
State bank examiner and another expert have 
been permitted to give their testimony as to the 
bank’s insolvency at the time of the crime, upon 
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their investigation, without stating the basis of 
their opinions thereon, it may not be decided as 
a matter of law, upon conflicting evidence, that 
the defendant must have known of the insolvent 
condition testified to by the experts. State v. 
Hightower, 187 N.C. 300, 121 S.E. 616 (1924). 

Bank Examiner as Expert Witness. — In an 
action to convict an officer of a bank under this 
section, the testimony of the State bank exam- 
iner is to be received as that of an expert upon 
the question of the bank’s insolvency. State v. 
Hightower, 187 N.C. 300, 121 S.E. 616 (1924). 

Certified Accountant as Witness. — Upon 
the trial of a bank official under the provisions 
of this section, testimony of a certified public 
accountant who had had experience in such mat- 
ters and who had examined the books of the 
bank and had obtained from the directors, collec- 
tively and individually, information as to the 
value of its assets including lands and collateral, 
that the bank was insolvent at the time in ques- 
tion is not objectionable. State v. Brewer, 202 
N.C. 187, 162 S.E. 363 (1932). 


§ 53-133. Advertising larger amount than that paid in capital stock. — It 
shall be unlawful for any bank to advertise in a newspaper, letterhead, or an 
other way, a larger capital stock than has been actually paid in in cash. Any pane 
violating this section shall be subject to a penalty of five hundred dollars 
($500.00) for each and every offense. The penalty herein provided for shall be 
recovered by the State in a civil action in any court of competent jurisdiction, 
and it shall be the duty of the Attorney General to prosecute all such actions. 
(197 lee 4s. 86. Cue sa2c4(h).) 


§ 53-134. Offenses declared misdemeanors; prosecution; employment of 
counsel; punishment. — Any offense against the banking laws of the State of 
North Carolina which is not elsewhere specifically declared to be a crime, or for 
which elsewhere a penalty is not specifically provided, is hereby declared to be 
a misdemeanor, and shail be punishable at the discretion of the court. The 
Commissioner of Banks is authorized and directed to prosecute all offenses 
against the banking laws of the State, and to that end is expressly authorized 
to employ counsel to prosecute in the inferior courts and to aid the district 
attorney in the superior courts. The Auditor of the State shall, upon the 
certificate of the Commissioner of Banks, accompanied by an itemized statement 
of the account, draw his warrant upon the State Treasurer to compensate the 
counsel so employed, and the State Treasurer shall pay the same out of the funds 
in the treasury and not otherwise appropriated. (Ex. Sess. 1921, ¢. 56, s. 4; C. 
Sese cess CP 47s se 981" e243 sel fac, Ales, 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “district attorney” for “solicitor” in the 
second sentence. 

Unlawful Act of Making Loans. — Under this 
section, the unlawful act of making loans in vio- 


lation of § 53-48 or § 53-111 is made a misde- 
meanor, and is punishable as such at the discre- 
tion of the court. State v. Cooper, 190 N.C. 528, 
130 S.E. 180 (1925). See notes to 8§ 53-48 and 
53-111. 


§ 53-135. General corporation law to apply. — All provisions of the law 
relating to private corporations, and particularly those enumerated in the 
Chapter entitled “Corporations,” not inconsistent with this Chapter or with the 
business of banking, shall be applicable to banks. (1921, ¢. 4, s. 87; C.S., s. 224().) 
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Quoted in Cooke vy. Outland, 265 N.C. 601, 144 
S.E.2d 835 (1965). 


Cited in Cole v. Farmers Bank & Trust Co., 
221 N.C. 249, 20 S.E.2d 54 (1942). 


ARTICLE 11. 
Industrial Banks. 


§ 53-136. Industrial bank defined. — The term “industrial bank,” as used 
in this Article shall be construed to mean any corporation organized or 
authorized under this Article which is engaged in receiving, soliciting or 
accepting money or its equivalent on deposit and in lending money to be repaid 
in weekly, monthly, or other periodical installments or principal sums as a 
business: Provided, however, this definition shall not be construed to include 
building and loan associations, commercial banks, or credit unions. (1928, c. 225, 
SLUG ma Seeeula) e045 Cel dons nl) 


§ 53-137. Manner of organization. — Any number of persons, not less than 
five, may organize an industrial bank by setting forth in a certificate of 
incorporation, under their hands and seals, the following: 

(1) The name of the industrial bank. 

(2) The location of its principal office in this State. 

(8) The nature of its business. 

(4) The amount of its authorized capital stock which shall be divided into 
shares of ten ($10.00), twenty ($20.00), twenty-five ($25.00), fifty 
($50.00) or one hundred dollars ($100.00) each: Provided, fractional 
shares may be issued for the purpose of complying with the 
requirements of G.S. 58-88. 

(5) The names and post-office addresses of subscribers for stock, and the 
number of shares subscribed by each. The aggregate of such 
subscription shall be the amount of the capital with which the industrial 
bank will begin business. 

(6) Period, if any, limited for the duration of the industrial bank. 

This section shall not apply to banks organized and doing business prior to 
ar adoption of this section. (1928, c. 225, s. 2; C. S., s. 225(b); 1945, c. 748, s. 
iE 


Suit to Compel Issuance of Charter. — 
Where plaintiffs applied for an industrial bank 
charter, and their application was not passed 
upon by the Secretary of State on the advice and 
recommendation of the Commissioner of Banks, 
acting in accordance with the statutes, and plain- 


alleging no capricious acts, bad faith or disre- 
gard of law by the State officers, the complaint 
did not state a cause of action and was not suffi- 
cient as a petition for certiorari or as an applica- 
tion for mandamus. Pue v. Hood, 222 N.C. 310, 
22 S.E.2d 896 (1942). 


tiffs sued to compel the issuance of a charter, 


§ 53-138. Corporate title. — Every corporation incorporated or reorganized 
pursuant to the provisions of this Article shall be known as an industrial bank, 
and may use the word “‘bank”’ as part of its corporate title. (19238, ¢c. 225, s. 3; 
C.S., s. 225(c).) 


§ 53-139. Capital stock. — The amount of capital stock with which any 
industrial bank shall commence business shall not be less than fifty percent 
(50%) of that which would be required of a commercial bank under the provisions 
of G:S. 53-2. (1928, c. 225, s. 4; C. S., s. 225(d); 1967, c. 789, s. 18.) 


§ 53-140. Sales of capital stock; accounting; fees. — The capital stock sold 
by any industrial bank in process of organization, or for an increase of the capital 
stock, shall be accounted for to the bank in the full amount paid for the same. 
No commission or fee shall be paid to any person, association, or corporation 
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for selling such stock. The Commissioner of Banks shall refuse authority to 
commence business to any industrial bank where commissions or fees have been 
paid, or have been contracted to be paid by it, or by anyone in its behalf to an 

erson, association, or corporation for securing subscriptions for or selling hel 
in.such bank. (1923, ¢c. 225,s..5; C.on., Ss. 220(e); 1931, c:.243, s. 5.) 


§ 53-141. Powers. — Industrial banks shall have the powers conferred b 
paragraphs 1, 2, 3, 5 and 7 of G.S. 55-17, and subdivision 8) of G.S. 53-48, suc 
additional powers as may be necessary or incidental for the carrying out of their 
corporate purposes, and in addition thereto the following powers: 

(1) To discount and negotiate promissory notes, drafts, bills of exchange 
and other evidences of indebtedness, and to loan money on real or 
personal security, and to purchase notes, bills of exchange, acceptances 
or other choses in action, and to take and receive interest or discounts 
subject to G.S. 58-48(1). 

(2) To make loans and charge and receive interest at rates not exceeding 
the rates of interest provided in G.S. 24-1.1 and 24-1.2. 

(3) To establish branch offices or places of business within the county in 
which its principal office is located, and elsewhere in the State, after 
having first obtained the written approval of the Commissioner of 
Banks, which approval may be given or withheld by the Commissioner 
of Banks in his discretion. The Commissioner of Bene in exercising 
such discretion, shall take into account, but not by way of limitation, 
such factors as the financial history and condition of the applicant bank, 
the adequacy of its capital structure, its future earnings prospects, and 
the genera! character of its management. Such approval shall not be 
given until he shall find 
a. That the establishment of such branch or teller’s window will meet 

the needs and promote the convenience of the community to be 
served by the bank, and 
b. That the probable volume of pusiness and reasonable public demand 
in such community are sufficient to assure and maintain the 
solvency of said branch or teller’s window and of the existing bank 
or banks in said community. 
Provided, that the Commissioner of Banks shall not authorize the 
establishment of any branch the paid-in capital of whose parent bank 
is not sufficient in amount to provide for capital in an amount equal 
to that required with respect to the establishment of branches of 
commercial banks under the provisions of G.S. 53-62. For the purposes 
of this paragraph, the provisions of G.S. 53-62 as to the meaning of the 
word “‘capital” shall be applicable. 

A bank may discontinue a branch office upon resolution of its board 
of directors or board of managers. Upon the adoption of such a 
resolution, the bank shall file a certification with the Commissioner of 
Banks specifying the location of the branch office to be discontinued 
and the date upon which it is proposed that the discontinuance shall be 
effective. This certificate must state the reasons for the closing of such 
branch and indicate that the needs and convenience of the community 
would still be adequately met. Notice stating the intention to 
discontinue the said branch shall be published in a newspaper serving 
said community once a week for four consecutive weeks before a 
certificate requesting a discontinuance is filed with the Commissioner 
of Banks. No such branch may be discontinued until approved by the 
Commissioner of Banks, who shall first hold a public hearing thereon, 
if so requested by any interested party. 

(4) Subject to the approval of the Commissioner of Banks and on the 
authority of its board of directors, or a majority thereof, to enter into 
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such contract, incur such obligations and generally to do and perform 
any and all such acts and things whatsoever as may be necessary or 
appropriate in order to take advantage of any and all memberships, 
loans, subscriptions, contracts, grants, rights or privileges, which may 
at any time be available or inure to banking institutions, or to their 
depositors, creditors, stockholders, conservators, receivers. or 
liquidators, by virtue of those provisions of section eight of the Federal 
Banking Act of 1933 (section twelve B of the Federal Reserve Act as 
amended) which establish the Federal Deposit Insurance Corporation 
and provide for the insurance of deposits, or of any other provisions 
of that or any other act or resolution of Congress to aid, regulate or 
safeguard banking institutions and their depositors, including any 
amendments of the same or any substitutions therefor; also, to 
subscribe for and acquire any stock, debentures, bonds or other types 
of securities of the Federal Deposit Insurance Corporation and to 
comply with the lawful regulations and requirements from time to time 
issued or made by such corporations. 

(5) To solicit, receive and accept money or its equivalent on depcsit both in 
Savings accounts and upon certificates of deposit. 

(6) Subject to the approval of the State Banking Commission, to solicit, 
receive and accept money or its equivalent on deposit subject to check; 
provided, however, no such approval shall be given unless and until 
such industrial bank meets the capital requirements of a commercial 
Dankels seu OMe Go soo-cal 19204, 220.5. Oo eee LoZo. 
Cel eae go CE oot Or ORG LoS. LO OUNe BA aceon en LAS. 
eco Slt Cool U4 Ge oan se aly 2; LoO0 eC UO tL eeCe 1Od aS, 
19; 1969, c. 1808, ss. 10-12.) 


Editor’s Note. — The reference in the intro- For comment on the 1949 amendment, see 27 
ductory paragraph to “paragraphs 1, 2,3,5 and N.C.L. Rev. 425. For comment on usury law in 
7 of G.S. 55-17” can be translated to subdivisions North Carolina, see 47 N.C.L. Rev. 761 (1969). 
1, 2, 3, 5 and 7 of subsection (a) of G.S. 55-17. 


§ 53-142. Restriction on powers. — No industrial bank shall deposit any of 
its funds in any banking corporation unless such corporation has been 
designated as such depositary by a vote of a majority of the directors, or of the 
executive committee, exclusive of any director who is an officer, director, or 
trustee of the depositary so designated, present at any meeting duly called at 
which a quorum is in attendance, and approved by the Commissioner of Banks. 
(IZ OA CRO COE oa See 2 LOS, Co 245 usm aloo mc. 220.) 


§ 53-143. Investments; securities; loans; limitations. — The provisions of 
G.S. 58-46, 538-48 and 53-49, with reference to the limitations of investments in 
securities, limitations of loans and suspensions of investment and loan 
limitations, shall be applicable to industrial banks. (1928, c. 225, s. 8; C.S., s. 
Peony AD, Calas. 2) 


§ 53-144. Supervision and examination. — Every industrial bank now or 
hereafter transacting the business of an industrial bank as defined by this 
Article, whether as a separate business or in connection with any other business 
under the laws of and within this State, shall be subject to the provisions of this 
Article, and shall be under the supervision of the Commissioner of Banks. The 
Commissioner of Banks shall exercise control of and supervision over the 
industrial banks doing business under this Article, and it shall be his duty to 
execute and enforce, through the State bank examiners and such other agents 
as are now or may hereafter be created or appointed, all laws which are now 
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or may hereafter be enacted relating to industrial banks as defined in this 
Article. For the more complete and thorough enforcement of the provisions of 
this Article, the State Banking Commission is hereby empowered to promulgate 
such rules, regulations, and instructions, not inconsistent with the provisions of 
this Article, as may, in its opinion, be necessary to carry out the provisions of 
the laws relating to industrial banks as in this Article defined, and as may be 
further necessary to insure such safe and conservative management of 
industrial banks under the supervision of the Commissioner of Banks as may 
provide adequate protection for the interest of creditors, stockholders, and the 
public, in their relations with such institutions. All industrial banks doing 
business under the provisions of this Article shall conduct their business in a 
manner consistent with all laws relating to industrial banks, and all rules, 
regulations and instructions that may be promulgated or issued by the State 
Banking Sees i do2ouceecomemLlsC: S:. Se225(k); 1931, c. 248: s. 5; 1939, 
Gra So2s 


§ 53-145. Sections of general law applicable. — Sections 53-1, 53-3, 53-4, 
538-5, 53-6, 58-7, 58-8, 53-9, 53-10, 538-11, 53-12, 58-18, 53-18, 58-20, 53-22, 53-23, 
538-42, 53-47, 58-50, 58-51, 58-54, 53-68, 53-64, 53-67, 53-68, 53-70, 53-71, 538-72, 
58-78, 53-74, 58-78, 58-79, 58-80, 53-81, 53-82, 53-83, 53-85, 53-87, 53-88, 53-90, 
53-91, 58-105, 53-106, 58-107, 53-108, 53-109, 53-110, 58-111, 53-112, 53-117, 
538-118, 58-119, 538-120, 58-121, 53-122, 58-128, 53-124, 53-125, 58-126, 53-128, 
58-129, 53-182, 53-183, 53-184, relating to the supervision and examination of 
commercial banks, shall be construed to be applicable to industrial banks, insofar 
as they are not inconsistent with the provisions of this Article. Sections 53-19, 
58-24, 53-87, 58-39, 58-40, 58-41, 53-44, 53-45, 53-58, 53-59, 58-61, 58-66, 58-75, 
58-76, 58-77, 53-86, 58-118, 53-114, 53-115, 53-116, 53-185, 58-146, and 53-148 
through 53-158, relating to commercial banks, shall be construed to be applicable 
Loungustrial bankss(Loconceaco) se losGrouiwsaecolm) 71927. cla 1939 cp 244) 
Sra 045) Cy 4oseee) 


Editor’s Note. — Sections 53-72 and 53-74 re- 8 53-58, referred to in the second sentence of this 
ferred to in the first sentence of the section were _ section, was repealed by Session Laws 1965, c. 
repealed by Session Laws 1971, c. 244, s.3, and 700, s. 2. 


ARTICLE 12. 
Joint Deposits. 


§ 53-146. Deposits in two names. — When a deposit has been or is hereafter 
made in any bank, trust company, banking and trust company, or any other 
institution transacting business in this State, in the names of two persons, 
payable to either, or payable to either or the survivor, all or any part of the 
deposit, or any interest or dividend thereon, may be paid to either of said persons, 
whether the other is living or not; and the receipt or acquittance of the person 
So paid is a valid and sufficient discharge to the bank for payment so made. (1917, 
Caos Or Ss: Ss. Zo04 


Editor’s Note. — For discussion of section, For note on joint bank accounts with the right 

see 9 N.C.L. Rev. 14. of survivorship in North Carolina, see 46 N.C.L. 
Rev. 669 (1968). 

For note on rights of a survivor to a joint bank When Statute Applicable. — The certificate 

account, see 31 N.C.L. Rev. 95 (1952); 35 N.C.L. of deposit by a bank in the name of the husband, 

Rev. 75 (1956). payable to himself ‘‘or” his wife does not fall 


within the provisions of this section. The statute 

For note on joint bank accounts without survi- applies only where the deposit is made in the 
vorship provision in joint account agreement, see names of two persons and payable to either, nor 
35 N.C.L. Rev. 352 (1957). can construing the word “or” as meaning “and” 
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have the effect of creating a tenancy in common. Cited in Redmond vy. Farthing, 217 N.C. 678, 
Jones v. Fullbright, 197 N.C. 274, 148 S.E. 229 9 S.E.2d 405 (1940). 
(1929). 


§ 53-147: Repealed by Session Laws 1948, c. 548. 


ARTICLE 18. 
Conservation of Bank Assets and Issuance of Preferred Stock. 


§ 53-148. Provision for bank conservators; duties and powers. — Whenever 
he shall deem it necessary, in order to conserve the assets of any bank for the 
benefit of the depositors and other creditors thereof, the Commissioner of Banks 
may (with the approval of the Governor), appoint a conservator for such bank 
and require of such conservator such bond with such security as he may deem 
necessary and proper. The conservator, under the direction of the Commissioner 
of Banks, shall take possession of the books, records and assets of every 
description of such bank, and take such action as may be necessary to conserve 
the assets of such bank pending further disposition of its business as provided 
by law. Such conservator shall have all such rights, powers and privileges, 
subject to the Commissioner of Banks, now possessed by or hereafter given to 
the Commissioner of Banks under G.S. 538-20, as amended, as are necessary to 
conserve the assets of said bank. During the time that such conservator remains 
in possession of such bank, the rights of all parties with respect thereto, shall 
be the same as those provided in G.S. 53-20, as amended. All expenses of any 
such conservator shall be paid out of the assets of such bank and shall be a lien 
thereon which shall be prior to any other lien provided by this Article or 
otherwise. The conservator shall receive as salary an amount no greater than 
that paid at the present time to employees of departments of the State 
government for similar services. (1938, c. 155, s. 1.) 


Editor’s Note. — For similarity to federal act, 
see 11 N.C.L. Rev. 196. 


§ 53-149. Examination of bank. — The Commissioner of Banks shall cause 
to be made such examination of the affairs of such bank as shall be necessary 
to inform him as to the financial condition of such bank. (19388, ¢c. 155, s. 2.) 


§ 53-150. Termination of conservatorship. — If the Commissioner of Banks 
shall become satisfied that it may safely be done, he may, in his discretion, 
terminate the conservatorship and permit such bank to resume the transaction 
of its business, subject to such terms, conditions, restrictions and limitations as 
he may prescribe. (1933, Ceo eSa So.) 


§ 53-151. Special funds for paying depositors and creditors ratably; new 
deposits. — While such bank is in the hands of the conservator appointed by 
the Commissioner of Banks, the Commissioner of Banks may require the 
conservator to set aside from unpledged assets and make available for 
withdrawal by depositors and payment to other creditors on a ratable basis, such 
amounts as, in the opinion of the Commissioner of Banks, may safely be used 
for this purpose; and the Commissioner of Banks, may, in his discretion, permit 
the conservator to receive deposits, but deposits received while the bank is in 
the hands of the conservator (as well as special or trust deposits received by an 
bank, under the orders of the Commissioner of Banks, since March 2, 1933), chal 
not be subject to any limitation as to payment or withdrawal, and such deposits 
shall be segregated and shall not be used to liquidate any indebtedness of such 
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bank existing at the time that a conservator was appointed for it, or any 
subsequent indebtedness incurred for the purpose of liquidating an 
indebtedness of said bank existing at the time such conservator was appointed. 
Such deposits received while the bank is in the hands of the conservator, as well 
as the special or trust deposits received since March 2, 1938, shall be kept on 
hand in cash or on deposit with a federal reserve bank. In being transmitted to 
the federal reserve bank, said deposits shall be so marked and Neuere as to 
enki to such federal reserve bank that they are special deposits. (1938, ¢. 155, 
Soa: 


§ 53-152. Reorganization on agreement of depositors and stockholders. — 
By the agreement of (i) depositors and other creditors of any bank representing 
at least seventy-five percent (75%) in amount of its total deposits and other 
liabilities as shown by the books of the banks, or (11) stockholders owning at least 
two thirds of each class of its outstanding capital stock as shown by the books 
of the bank, or (iii) both depositors and other creditors representing at least 
seventy-five percent (75%) in amount of the total deposits and other liabilities, 
and stockholders owning at least two thirds of its outstanding capital stock as 
shown by the books of the bank, any bank may effect such reorganization with 
the consent and approval of the Commissioner of Banks as by such agreement 
may be determined: Provided, however, that claims of depositors or other 
creditors which will be satisfied in full under the provisions of the plan of 
reorganization shall not be included among the total deposits and other liabilities 
of the bank in determining the percent thereof as above provided. 

When such reorganization becomes effective, all books, records and assets of 
such bank shall be disposed of in accordance with the provisions of the plan, and 
the affairs of the bank shall be conducted by its board of directors in the manner 
provided by the plan and under the conditions, restrictions and limitations which 
may have been prescribed by the Commissioner of Banks. In any reorganization 
which shall have been approved, and shall have become effective as provided 
herein, all depositors and other creditors and stockholders of such bank, whether 
or not they shall have consented to such plan of organization, shall be fully and 
in all respects subject to and bound by its provisions, and claims of all depositors 
and other creditors shall be treated as if they had consented to such plan of 
reorganization: Provided, however, that no reorganization shall affect the lien 
of secured creditors. (1938, ¢. 155, s. 5.) 


Editor’s Note. — The provision in the second ground not applicable to the federal govern- 
paragraph is identical with the federal act but ment, i.e., impairment of contract. 11 N.C.L. 
its validity may be questioned ona constitutional Rev. 196. 


§ 53-153. Segregation of recent deposits not effective after bank turned 
back to officers; notice of turning bank back to officers. — After 15 days after 
the affairs of a bank shall have been turned back to its board of directors b 
the conservator, either with or without a reorganization as provided in G.S. 
53-152 hereof, the provisions of G.S. 53-151 with respect to the segregation of 
deposits received while it is in the hands of the conservator, and with respect 
to the use of such deposits to liquidate the indebtedness of such bank, shall no 
longer be effective: Provided, that before the conservator shall turn back the 
affairs of the bank to its board of directors, he shall cause to be published in 
a newspaper published in the city, town or county in which such bank is located, 
and if no newspaper is published in such city, town or county, in a newspaper 
to be selected by the Commissioner of Banks, a notice in form approved by the 
Commissioner of Banks, stating the date on which the affairs of the bank will 
be returned to its board of directors, and that the said provisions of G.S. 53-151 
will not be effective after 15 days after such date; and on the date of publication 
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of such notice, the conservator shall immediately send to every person who is 
a depositor in such bank under G.S. 53-151, a copy of such notice by registered 
mail, addressing it to the last known address of such persons shown by the 
records of the bank; and the conservator shall send similar notice in like manner 
to every person making deposit in such bank under G.S. 53-151, after the date 
of such newspaper publication and before the time when the affairs of the bank 
are returned to its directors. (1938, c. 155, s. 6.) 


§ 53-154. Issuance of preferred stock. — Notwithstanding any other 
provision of this Article or any other law, and notwithstanding any of the 
provisions of its articles of incorporation or bylaws, any bank may, with the 
approval of the Commissioner of Banks, and by vote of stockholders owning a 
majority of the stock of such bank, upon not less than two days’ notice given 
by registered mail pursuant to action taken at a meeting of its board of directors 
(which may be held upon not less than one day’s notice) issue preferred stock 
in such amount and with such par value as shall be approved by said 
Commissioner of Banks. A copy of the minutes of such directors’ and 
stockholders’ meetings, certified by the proper officer and under the corporate 
seal of the bank, and accompanied by the written approval of the Commissioner 
of Banks shall be immediately filed in the office of the Secretary of State, and 
when so filed, shall be deemed and treated as an amendment to the articles of 
incorporation of such bank. ; 

No issue of preferred stock shall be valid until the par value of all stock so 
issued shall have been paid for in full in cash or in such manner as may be 
specifically approved by the Commissioner of Banks. (19383, c. 155, s. 7.) 


§ 53-155. Rights and liabilities of preferred stockholders. — The holders of 
such preferred stock shall be entitled to cumulative dividends payable at a rate 
not exceeding six per centum (6%) per annum, but shall not be held individual 
responsible as such holders for any debts, contracts or engagements of Stat 
bank, and shall not be liable for assessments to restore impairments in the 
capital of such banks as now provided by law with reference to holders of 
common stock in banks. Notwithstanding any other provisions of law, the 
holders of such preferred stock shall have such voting rights and such stock 
shall be subject to retirement in such manner and on such terms and conditions 
as may be provided in the articles of incorporation or any amendment thereto, 
with the approval of the Commissioner of Banks. 

No dividends shall be declared or paid on common stock until the cumulative 
dividends on the preferred stock shall have been paid in full; and :f the bank is 
placed in liquidation, no payments shall be made to the holders of the common 
stock until the holders of the preferred stock shall have been paid in full the 
par value of such stock and all accumulated dividends. (1983, c. 155, s. 8.) 


§ 53-156. Term “stock” not to include preferred stock; latter not to be used 
as collateral for loans. — Wherever in existing banking law, the words “stock,” 
“stockholders,” “capital” or ‘‘capital stock”’ are used, the same shall not be 
deemed to include preferred stock: Provided, that no bank issuing preferred 
stock under the provisions hereof, shall be permitted at any time to make loans 
upon such preferred stock; provided further that in determining whether or not 
the minimum capital or capital stock required in G.S. 53-2, 58-11, 53-62 and 
538-189, has been supplied to such bank or banking corporation, the Commissioner 
of Banks shall include preferred stock as capital or capital stock. (1983, ¢c. 155, 
Sethi hier. tRa ib prowly is} ci 


§ 53-157. Rights and liabilities of conservator. — The conservator appointed 
pursuant to the provisions of this Article shall be subject to the provisions of 
and to the penalties prescribed by G.S. 58-48, 53-129, and 58-181. (1938, c. 155, 
s. 10.) 
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§ 53-158. Naming of conservator not liquidation. — No power conferred in 
this Article upon the Commissioner of Banks, when exercised, shall be deemed 
an act of possession for the purposes of liquidation; and whenever the 
Commissioner of Banks shall, with reference to any bank for which a 
conservator is appointed, deem that liquidation is necessary, he shall exercise 
the powers for the purposes of liquidation as provided in G.S. 53-20 as amended. 
(LOSS eCaiaD S211. 


ARTICLE 14. 
Banks Acting in a Fiduciary Capacity. 


§ 53-159. Banks may act as fiduciary. — Any bank licensed by the 
Commissioner of Banks, where such powers or privileges are granted it in its 
charter, may be guardian, trustee, assignee, receiver, executor or administrator 
in this State without giving any bond; and the clerks of the superior courts, or 
other officers thated with the duty or clothed with the power of making such 
ey are authorized to appoint such bank to any such office. (1945, c. 
to. Sex|. 


Stated in Wiggins v. Finch, 282 N.C. 391, 61 
§.E.2d 72 (1950). 


§ 53-159.1. Power of fiduciary or custodian to deposit securities in a 
clearing corporation. — Notwithstanding any other provision of law, any 
fiduciary holding securities in its fiduciary capacity, any bank or trust company 
holding securities in a fiduciary capacity or as a custodian or agent is authorized 
to deposit or arrange for the deposit of such securities in a clearing corporation 
as defined in G.S. 25-8-102(8). when such securities are so Hepoeited! certificates 
representing securities of the same class of the same issuer may be merged and 
held in bulk in the name of the nominee of such clearing corporation with any 
other such securities deposited in such clearing corporation by any person 
regardless of the ownership of such securities, and certificates of small 
denomination may be merged into one or more certificates of larger 
denomination. The records of such fiduciary and the records of such bank or 
trust company acting as a fiduciary or as a custodian or managing agent shall 
at all times show the name of the party for whose account the securities are so 
deposited. Title to such securities may be transferred by bookkeeping entry on 
the books of such clearing corporation without physical delivery of certificates 
representing such securities. ¥ bank or trust company so depositing securities 
pursuant to this section shall be subject to such rules and regulations as, in the 
case of State-chartered institutions, the State Banking Commission and, in the 
case of national banking associations, the Comptroller of the Currency may from 
time to time issue. A bank or trust company acting as custodian or agent for 
a fiduciary shall, on demand by the fiduciary, certify in writing to the fiduciary 
the securities so deposited by such bank or trust company in such clearing 
corporation for the account of such fiduciary. A fiduciary shall, on demand by 
any party to a judicial proceeding for the settlement of such fiduciary’s account 
or on demand by the attorney for such party, certify in writing to such party 
the securities deposited by such fiduciary in such clearing corporation for its 
account as such fiduciary. This section shall apply to any fiduciary holding 
securities in its fiduciary capacity, and to any bank or trust company holding 
securities as a fiduciary or as a custodian or managing agent acting on May 15, 
1973, or who thereafter may act regardless of the date of the agreement, 
instrument or court order by which it is appointed and regardless of whether 
or not such fiduciary, custodian or agent owns capital stock of such clearing 
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corporation. The fiduciary shall personally be liable for any loss to the trust 
resulting from an act of such nominee in connection with such securities so 
deposited. (1978, c. 497, s. 4.) 


§ 53-160. License to do business. — Before any such bank is authorized to 
act in any fiduciary capacity without bond, it must be licensed by the 
Commissioner of Banks of the State. For such license the licensee shall pay to 
the State Banking Commission an annual license fee of two hundred dale 
($200.00), which shali be remitted to the State Treasurer for the use of the 
Commissioner of Banks in the supervision of banks acting in a fiduciary 
capacity, insofar as it may be necessary, and the surplus, if any, shall remain 
in the State treasury for the use of the general fund of the State: Provided, 
however, that a national bank which has been granted trust powers by the 
Comptroller of the Currency or his duly authorized agent shall be annually 
licensed as required in this section and shall be granted a certificate of solvency 
which will meet the provisions of G.S. 53-162 without examination by the 
TSahea ohh of Banks as required in G.S. 58-161. (1945, c. 748, s. 1; 1967, c. 
1Oesa2U, 


§ 53-161. Examination as to solvency. — The Commissioner of Banks shall 
examine into the solvency of such bank, and shall, if he deem it necessary, at 
the expense of the bank, make or cause to be made an examination at its home 
office of its assets and liabilities. (1945, c. 743, s. 1.) 


§ 53-162. Certificate of solvency. — After any such bank has been licensed 
by the Commissioner of Banks, a certificate issued by the Commissioner of 
Banks, showing the bank to be solvent to an amount not less than one hundred 
thousand dollars ($100,000), shall authorize such bank to act in a fiduciary 
capacity without bond. There shall be no charge for the seal of this certificate. 
O45 es TAR GSM.) 


§ 53-163. Clerk of superior court notified of license and revocation. — The 
Commissioner of Banks, upon granting license to any such bank, shall 
immediately notify the clerk of the superior court of each county in the State 
that such bank ee been licensed under this Article, and, whenever the 
Commissioner of Banks is satisifed that any bank licensed by him has become 
insolvent, or is in imminent danger of insolvency, he shall revoke the license 
granted to such bank and notify the clerk of the superior court of each count 
in the State of the revocation. After such notification, the right of any such Bank 
to act in a fiduciary capacity shall cease. (1945, c. 748, s. 1.) 


ARTICLE 15. 
North Carolina Consumer Finance Act. 


§ 53-164. Title. — This Article shall be known and may be cited as the North 
Carolina Consumer Finance Act. (1961, c. 1058, s. 1.) 


Cross Reference. — As to effect of secured standing, continue in force and effect with re- 
transaction provisions of Uniform Commercial _ spect to all acts prohibited or required to be per- 
Code, see § 25-9-201. formed pursuant thereto prior to August 18, 

Editor’s Note. — Session Laws 1961, ce. 10538, 1961. 

s. 8, provides that all laws and clauses of laws Session Laws 1961, c. 1058, s. 4, provides that 


in conflict with this Article are hereby repealed; no person, as defined in G.S. 53-165, who does 
provided, however, G.S. 105-88 is not hereby not have a permit or license to engage in the 
repealed; provided G.S. 14-391 shall not be appli- business regulated by Article 15 of Chapter 53 
cable to persons licensed under this Article; and, of the General Statutes on June 19, 1961, shall 
provided, further, all other laws and provisions — be issued any such permit or license within 60 
of laws repealed by this Article shall, notwith- days after such ratification. 
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For comment on usury law in North Carolina, Cited in Northcutt v. Clayton, 269 N.C. 428, 
see 47 N.C.L. Rev. 761 (1969). 152 S.E.2d 471 (1967). 


§ 53-165. Definitions. — (a) “Amount of the loan” shall mean the aggregate 
of the cash advance and the charges authorized by G.S. 53-173. 

(b) “Borrower” shall mean any person who borrows money from any licensee 
or who pays or obligates himself to pay any money or otherwise furnishes any 
valuable consideration to any licensee for any act of the licensee as a licensee. 

(c) “Cash advance” shall mean the amount of cash or its equivalent that the 
borrower actually receives or is paid out at his discretion or on his behalf. 

(d) “Commission” shall mean the State Banking Commission. 

(e) “Commissioner” shall mean the Commissioner of Banks. 

(f) “Deputy commissioner” shall mean the deputy commissioner of banks. 

(g) “License” shall mean the certificate issued by the Commissioner under the 
authority of this Article to conduct a consumer finance business. 

0) | oa shall mean a person to whom one or more licenses have been 
issued. 

(i) ‘““Loanable assets” shall mean cash or bank deposits or installment loans 
made as a licensee pursuant to this Article or installment loans made as a 
licensee pursuant to the Article which this Article supersedes or such other loans 
payable on an installment basis as the Commissioner of Banks may approve, or 
any combination of two or more thereof. 

(j) “Person” shall include any person, firm, partnership, association or 
corporation. (1957, c. 1429, s. 1; 1961, c. 1053, s. i) 


§ 53-166. Scope of Article; evasions; penalties; loans in violation of Article 
void. — (a) Scope. — No person shall engage in the business of lending in 
amounts of fifteen hundred dollars ($1,500) or less and contract for, exact, or 
receive, directly or indirectly, on or in connection with any such loan, any charges 
whether for interest, compensation, consideration, or expense, or any other 
purpose whatsoever, which in the aggregate are greater than permitted by 
Chapter 24, except as provided in and authorized by this Article, and without 
first having obtained a license from the Commissioner. The word “lending” as 
used in this section, shall include, but shall not be limited to, endorsing or 
otherwise securing loans or contracts for the repayment of loans. 

(b) Evasions. — The provisions of subsection (a) of this section shall apply to 
any person who seeks to avoid its application by any device, subterfuge or 
pretense whatsoever. 

(c) Penalties; Commissioner to Provide and Testify as to Facts in His 
Possession. — Any person not exempt from this Article, or any officer, agent, 
employee or representative thereof, who fails to comply with or who otherwise 
violates any of the provisions of this Article, or any regulation of the Banking 
Commission scuntedl pursuant to this Article, shall be guilty of a misdemeanor 
and upon conviction shall be fined not less than five hundred dollars ($500.00) 
nor more than twenty-five hundred dollars ($2,500) or imprisoned not less than 
four months nor more than two years, or both, in the discretion of the court. 
Each such violation shall be considered a separate offense. It shall be the duty 
of the Commissioner of Banks to provide the district attorney of the court having 
jurisdiction of any such offense with all facts and evidence in his actual or 
constructive possession, and to testify as to such facts upon the trial of any 
person for any such offense. 

(d) Additional Penalties. — Any contract of loan, the making or collecting of 
which violates any provision of this Article, or regulation thereunder, except as 
a result of accidental or bona fide error of computation shall be void and the 
licensee shall have no right to collect, receive or retain any principal or charges 
whatsoever with respect to such loan. (1955, ce. 1279; 1957, c. 1429, s. 8; 1961, 
©: 10D3 et 1069) Cal s0S ssl Sl 47 secae | eee Cad Uso eres) 
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Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” in 
the third sentence of subsection (c). 

The second 1973 amendment substituted 
“fifteen hundred dollars ($1,500)” for ‘‘nine hun- 
dred dollars ($900.00) and “Chapter 24’ for 
“G.S. 24-1.1” in subsection (a). 

For comment on usury law in North Carolina, 
see 47 N.C.L. Rev. 761 (1969). 

All loan agencies subject to the provisions of 
§ 105-88 are not subject to the provisions of the 
Consumer Finance Act. Section 105-88 applies 
to all the loan agencies specified therein, irre- 
spective of the amounts which they loan or the 
interest they charge. Northcutt v. Clayton, 269 
N.C. 428, 152 S8.E.2d 471 (1967). 


CH. 538. BANKS 


§ 53-168 


And Act Does Not Apply to Insurance Pre- 
mium Finance Companies. — Had the legisla- 
ture intended to subject to the provisions of the 
Consumer Finance Act those who make loans 
solely to finance insurance premiums, surely it 
would not have enacted Article 4 of Chapter 58 
in the first instance since it exempts from its 
provisions those subject to the Consumer Fi- 
nance Act. The legislature did not deem it nec- 
essary for both the Commissioner of Banks and 
the Commissioner of Insurance to supervise an 
insurance premium financing company. 
Northcutt v. Clayton, 269 N.C. 428, 152 S.E.2d 
471 (1967). 


§ 53-167. Expenses of supervision. — Each licensee, for the purpose of 
defraying necessary expenses of the Commissioner of Banks and his agents in 
Supervising them, shall pay to the Commissioner of Banks the fees prescribed 
in G.S. 58-122 at the times therein specified. (1955, c. 1279; 1957, c. 1429, s. 1; 
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Fee Is in Addition to Privilege Tax. — In 
addition to the fee required by this section, each 
licensee under the Consumer Finance Act also 
pays the $750.00 privilege tax exacted by § 
105-88. Northcutt v. Clayton, 269 N.C. 428, 152 
S.E.2d 471 (1967). 


financiers by § 58-56 and of persons engaged in 
business under the Consumer Finance Act by 
this section are intended to pay the necessary 
expenses of licensing, regulating, and supervis- 
ing the business. Northcutt v. Clayton, 269 N.C. 
428, 152 S.E.2d 471 (1967). 


And Is Intended to Pay Expenses of Supervi- 
sion. — The fees exacted of insurance premium 


§ 53-168. License required; showing of convenience, advantage and 
financial responsibility; investigation of applicants; hearings; existing 
businesses; contents of license; transfer; posting. — (a) Necessity for License; 
Prerequisites to Issuance. — No person shall engage in or offer to engage in 
the business regulated by this Article unless and until a license has been issued 
by the Commissioner of Banke and the Commissioner shall not issue any such 
license unless and until he finds: 

(1) That authorizing the applicant to engage in such business will promote 
the convenience and advantage of the community in which the applicant 
proposes to engage in business; and 

(2) That the financial responsibility, experience, character and general 
fitness of the applicant are such as to command the confidence of the 

ublic and to warrant the belief that the business will be operated 
awfully and fairly, within the purposes of this Article; and 

(3) That the applicant has available for the operation of such business at 
the specified location loanable assets of at least twenty-five thousand 
dollars ($25,000). 

(b) Investigation of Applicants. — Upon the receipt of an application, the 
Commissioner shall investigate the facts. If the Commissioner determines from 
such preliminary investigation that the applicant does not satisfy the conditions 
set forth in subsection iy he shall so notify the applicant who shall then be 
entitled to a hearing thereon provided he so requests in writing within 30 days 
after the Commissioner has caused the above-referred to notification to ie 
mailed to the applicant. In the event of a hearing, to be held in the offices of 
the Commissioner of Banks in Raleigh, the Commissioner shall reconsider the 
application and, after the hearing, issue a written order granting or denying such 
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application. At the time of ae such application, the applicant shall pay the 
Banking Department the sum of one hundred dollars ($100.00) as a fee for 
investigating the application, which shall be retained irrespective of whether or 
not a license is granted the applicant. 

(c) Existing Business. — Notwithstanding the provisions of this section, any 
person, firm or corporation which, on December 31, 1973, was a licensee under 
this Article either as a licensee to make loans under the provisions of G.S. 538-173 
or as a motor vehicle lender under G.S. 58-176.1, may surrender such license to 
the Commissioner within 90 days after May 25, 1974, and elect to become a 
licensee to make loans under either G.S. 58-178 or G.S. 58-176.1 but not both. 
Such license shall be issued by the Commissioner without further application 
or investigation and the licensee shall be deemed a licensee under the category 
that it elects upon the surrender of its current license and the election. 

(d) Required Assets Available. — Each licensee shall continue at all times to 
have available for the operation of the business at the specified location loanable 
assets of at least twenty-five thousand dollars ($25,000). The requirements and 
standards of this subsection and subsection (a)(2) of this section shall be 
maintained throughout the period of the license and failure to maintain such 
requirements or standards shall be grounds for the revocation of a license under 
the provisions of G.S. 53-171 of this Article. | 

(e) License, Posting, Continuing. — Each license shall state the address at 
which the business is to be conducted and shall state fully the name of the 
licensee, and if the licensee is a copartnership, or association, the names of the 
members thereof, and if a corporation, the date and place of its incorporation. 
Transfer or assignment of a license by one person to another by sale or otherwise 
is prohibited without the prior approval of the Commissioner. Each license shall 
be kept posted in the licensed place of business. Each license shall remain in full 
force and effect until surrendered, revoked, or suspended as hereinafter 
provided. (1961, c. 1053, s)1; 1969; c. 1303)s. 15; 1973) "ce. 1042, s/ 2.) 


Editor’s Note. — The 1973 amendment re- 
wrote subsection (c). 


§ 53-169. Application for license. — The application for license shall be made 
on a form prepared and furnished by the Commissioner of Banks and shall state: 
(1) The fact that the applicant desires to engage in business under this 
Article; and 
(2) Whether the applicant is an individual, partnership, association or 
corporation; and 
(3) The name and address of the person who will manage and be in 
immediate control of the business; and 
(4) The name and address of the owners and their percentage of equity in 
the company, except when the Commissioner does not deem it feasible 
to furnish such information because of the number of stockholders 
involved; and 
(5) When the applicant proposes to commence doing business; and 
(6) Such other information as the Commissioner of Banks deems necessary. 
The statements made in such application shall be sworn to by the applicant 
or persons making application on the applicant’s behalf. (1961, c. 1053, s. 1.) 


§ 53-170. Locations; change of ownership or management. — (a) Business 
Location. — A licensee may conduct and carry on his business only at such 
location or locations as may be approved by the Commissioner of Banks, and 
no changes shall be made from one location to another without the approval of 
the Commissioner. 
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(b) Additional Places of Business. — Not more than one place of business shall 
be maintained under the same license, but the Commissioner may issue more 
than one license to the same licensee upon compliance with all the provisions 
of this Article governing issuance of a single license. 

(c) Change of Location, Ownership or Management. — If any change occurs 
in the name and address of the licensee or of the president, secretary or agent 
of a corporation, or in the membership of any partnership under said sections, 
a true and full statement of such change, sworn to in the manner required b 
this Article in the case of the original application, shall forthwith be filed wit 
the Commissioner. (1961, ¢c. 1058, s. 1.) 


§ 53-171. Revocation, suspension or surrender of license. — (a) If the 
Commissioner shall find, after due notice and hearing, or opportunity for 
hearing, that any such licensee, or an officer, agent, employee, or representative 
thereof has violated any of the provisions of this Article, or has failed to comply 
with the rules, regulations, instructions or orders promulgated by the 
Commission pursuant to the powers and duties prescribed therein, or has failed 
or refused to make its reports to the Commissioner, or has failed to pay the fees 
for its examination and supervision, or has furnished false information to the 
Commissioner or the Commission, the Commissioner may issue an order 
revoking or suspending the right of such licensee and such officer, agent, 
employee or representative to do business in North Carolina as a licensee, and 
upon receipt of such an order from the Commissioner, the licensee shall 
immediately surrender his license to the Commissioner. Within five days after 
the entry of such an order the Commissioner shall place on file his findings of 
fact and mail or otherwise deliver a copy to the licensee. Any licensee who fails 
to make any loans during any period of 90 consecutive days after being licensed 
shall surrender his license to the Commissioner. 

(b) Any licensee may surrender any license by delivering it to the 
Commissioner with written notice of its surrender, but such surrender shall not 
affect his civil or criminal liability for acts committed prior thereto. 

(c) No revocation, suspension or surrender of any license shall impair or affect 
Ee obligation of any preexisting lawful contract hein cel the licensee and any 
obligor. 

(d) The Commissioner, in his discretion, may reinstate suspended licenses or 
issue new licenses to a person whose license or licenses have been revoked, or 
surrendered if and when he determines no fact or condition exists which clear] 
would have justified the Commissioner in refusing originally to issue sieht 
license under this Article. (1955, ce. 1279; 1961, c. 1058, s. 1.) 


§ 53-172. Conduct of other business in same office. — No licensee shall 
conduct the business of making loans under this Article within any office, suite, 
room, or place of business in which any other business is solicited or engaged 
in unless, in the opinion of the Commissioner, such other business would not be 
contrary to the best interests of the borrowing public and is authorized by the 
Commissioner in writing. 

If the conduct of any other business authorized by the Commissioner should, 
in the opinion of the Commissioner, prove contrary to the best interests of the 
borrowing public, the authority granted to conduct such business shall be 
withdrawn in writing by the Commissioner. 

Installment paper dealers as defined in G.S. 105-83, and the collection by a 
licensee of loans legally made in North Carolina, or another state by hither 
government regulated lender or lending agency, shall not be considered as being 
any other business within the meaning of this section. This section shall not be 
construed as authorizing the collection of any loans or charges in violation of 
the prohibitions contained in G.S. 53-190. The books, records, and accounts 
relating to loans shall be kept in such manner as the Commissioner of Banks 
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prescribes as to delineate clearly the loan business from any other business 
tae by the Commissioner. (1961, c. 1053, s. 1; 1967, c. 769, s. 1; 1971, ¢. 
1212) 


§ 53-173. Maximum rate of charge; computation of charges; limitation on 
interest after judgment; limitation on interest after maturity of the loan; 
inapplicability of other sections. — (a) Maximum Rate of Charge. — Every 
licensee hereunder may contract for, compute, and receive on any loan of money, 
not exceeding fifteen hundred dollars ($1,500) in amount, charges at rates not 
exceeding two and one-half percent (2 1/2%) per month on that part of the unpaid 
principal balance of any loan not in excess of three hundred dollars ($300.00) 
and one and one-half percent (1 1/2%) per month on any remainder of such 
unpaid principal balance. 

b) Computation of Charges. — Charges on loans made pursuant to this 
section shall not be paid, deducted, or received in advance. Such charges shall 
not be compounded but charges on loans shall (i) be computed and paid only as 
a percentage of the unpaid principal balance or portion thereof and (11) computed 
on the basis of the number of days actually elapsed; provided, however, if part 
or all of the consideration for a loan contract is the unpaid principal balance of 
a prior loan, then the principal amount payable under the loan contract may 
include any unpaid charges on the prior loan which have accrued within 90 days 
before the making of the new loan contract. For the purpose of computing 
charges, a month shall be that period of time from one date in a month to the 
corresponding date in the following month but if there is no corresponding date, 
then to the last day of such following month, and a day shall be one thirtieth 
of a month where computation is made for a fraction of a month. Any payment 
made on a loan shall be applied first to any accrued interest and then to principal, 
and any portion or all of the principal balance may be prepaid at any time without 
penalty. 

(c) Limitation on Interest after Judgment. — If judgment be obtained against 
aay party on any loan made under the provisions of this section neither the 
judgment nor the loan shall carry, from the date of the judgment, any interest 
in excess of six percent (6%) per annum. 

(d) Limitation of Interest ata Maturity of Loan. — After the maturity date 
of any loan contract made under the provisions of this section and until the loan 
contract is paid in full by cash, new loan, refinancing or otherwise, no charges 
other than interest at six percent (6%) per annum shall be computed or collected 
from any party to the loan upon the unpaid principal balance of the loan. 

(e) Inapplicability of Other Sections. — The provisions of G.S. 58-178.1, G.S. 
53-174 and G.S. 53-175 shall not apply to any loan made pursuant to the 
provisions of this section. 

(f) Subject to the limitations contained in this Article as to maximum rates, 
the Commission may from time to time, upon the basis of changed conditions 
or facts, redetermine and refix any such maximum rates of charge, but, before 
determining or redetermining any such maximum rates, the Commission shall 
give reasonable notice of its intention to consider doing so to all licensees and 
a reasonable opportunity to be heard and introduce evidence with respect 
thereto. The notice herein required may be given by mailing such notice to the 
offices of the licensees as shown in the records of the Commissioner of Banks. 
Any such changed maximum rates of charge shall not affect preexisting loan 
contracts lawfully entered into between any licensee and any Baccara (1961, 
C0058 501 969.1¢7-1303)sselBe01 7-221 973 Nem l042 acted) 


Editor’s Note. — The 1973 amendment re- of law rules in North Carolina, see 48 N.C.L. 
wrote this section. Rev. 243 (1970). 


For comment on usury law in North Carolina, Small loan operations are subject to state 
see 47 N.C.L. Rev. 76 (1969). For note on choice __ regulation, and enjoy the higher interest rates 
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allowed by this section. Generally speaking, allowed to other lenders. United States v. Wa- 
their loans under $900 are allowed to be made __chovia Corp., 313 F. Supp. 632 (W.D.N.C. 1970). 
at interest rates substantially higher than rates 


§ 53-173.1. Computations; other procedures. — Every loan made pursuant 
to the provisions of this Article other than G.S. 53-173 shall be repayable in 
substantially equal consecutive monthly installments, and subject to the 
following: 

(1) The charge for payment according to schedule shall be computed at the 
time the loan is made and when computed shall be added to the cash 
advance. A licensee shall compute monthly charges for a period of time 
less than one year at one twelfth of the annual rate for each loan month 
and shall compute charges for a period of less than one loan month at 
one thirtieth of one twelfth of the annual rate for each day. A loan 
month is that period of time from one date in the month through the 
corresponding date in the next month. If there is no corresponding date, 
then the last day of the next month will be used. All payments made 
on account, except those applied to default or deferment charges, shall 
be applied to the unpaid installments in the order in which they are due. 

(2) The licensee shall not fix a due date of the first installment of any loan 
contract providing for monthly installments for a term exceeding 45 
actual days from the date of ae loan. When the first payment of any 
such contract may be due on a date beyond a loan month defined above, 
a licensee will be permitted to make an additional charge for the number 
of days in excess of 30 or the number of days in excess of one loan 
month from the date of the loan, whichever is less. The charge for the 
extra days may be added to the amount of the first installment and shall 
be excluded in computing any rebate. 

(3) If, as of an installment due date the payment dates of all unpaid 
installments are deferred for one or more full months and the maturity 
of the contract is extended for a corresponding period, the licensee may 
charge and collect a deferment charge, which shall not exceed that 
portion of the charge for payment according to schedule originally 
added to the cash advance attributable under the rule of 78’s or the sum 
of the digits principle to the first of the deferred monthly installment 
periods multiplied by the number of months in which no schedule 
payment has been made or in which no payment is required by reason 
of the deferment. The Banking Commission may promulgate any 
further rules and regulations which may be necessary with regard to 
the provisions of this subdivision. (1978, c. 1042, s. 4) 


§ 53-173.2. Special rate. — In lieu of making loans pursuant to G.S. 53-178, 
a licensee may make loans at a rate not in excess of one dollar ($1.00) for each 
five dollars ($5.00) of cash advance to the borrower up to the amount of one 
hundred dollars ($100.00) and a period of at least 15 days must be allowed for 
repayment of each five dollars’ ($5.00) cash advance. Such charges shall not be 
assessed by any subterfuge or device on any loan over one hundred dollars 
($100.00) or on any balance of one hundred dollars ($100.00) or less when the 
original loan was greater than one hundred dollars ($100.00). Provided, however, 
that if there is an unpaid balance on a loan made under this section, no further 
loan can be made by the licensee to the borrower until the unpaid balance has 
been paid in full. (1978, c. 1042, s. 9.) 


§ 53-174. Refund. — When any loan contract is paid in full by cash, a new 
loan, renewal or otherwise, after three loan months have expired, the licensee 
shall refund or credit the borrower with that portion of the total charges which 
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shall be due the borrower as determined by schedules prepared under the rule 
of 78’s or sum of the digits principle as follows: 


“The amount of the refund or credit shall be at least as great a proportion 
of the total charges originally contracted for, excluding any adjustment made 
for a first period of more than one month, as the sum of the consecutive monthly 
balances of the contract schedules to follow the date of prepayment bears to 
the sum of all the consecutive monthly balances of the contract, those sums to 
be determined according to the payment schedule originally contracted for.” If 
a loan is prepaid in full by cash, a new loan, renewal or otherwise, two loan 
months or less from the date of the contract, the licensee shall make a pro rata 
refund of the charges to the borrower or shall credit such amount to the 
borrower. In computing any required refund, any prepayment made on or before 
the 15th day following an installment date shall be deemed to have been made 
on the installment date preceding such prepayment and any prepayment made 
after the 15th day following an installment date shall be fered to have been 
made on the installment date following such installment; provided, such 
computation shall not result in refunds by the rule of 78’s method on loans 
prepaid three loan months or less from the date of tne contract. When loans are 
prepaid 15 days or less from the date the loan is made, licensees are authorized 
in computing refunds to divide the original add-on charge by that figure which 
represents the number of loan months in the contract. The original add-on 
charges less the resultant quotient shall constitute the amount of the refund; 
provided, whenever the resultant quotient is less than two dollars ($2.00), the 
minimum charge shall be fixed at two dollars ($2.00) or the total original add-on 
charges, whichever is the lesser. The tender by the borrower, or at his request, 
of an amount equal to the unpaid balance less the required refund must be 
accepted by eae in full payment of the contract. (1961, c. 1053, s. 1; 1969, 
Olas, -S; 14,1: 


§ 53-175. Default charge. — (a) If the contract sc provides, an additional 
charge for any installment past due 10 days or more according to the original 
terms of the contract by reason of default may be made in an amount not to 
exceed five percent (5%) of the amount of the installment past due and said 
amount may be charged once and no more on the same default; provided, that 
if such charge is deducted from a payment made on the loan and such deduction 
results in a default of a subsequent installment, no charge shall be made for 
such subsequent default; needed’ further, that once a borrower has incurred 
a default charged pursuant to this section, no default charge shall be incurred 
with respect to any future payments which would not have been in default except 
for the previous default. 


(b) If there is an unpaid balance on a loan at the maturity date as originally 
scheduled or as deferred, an additional charge at a rate not to exceed six percent 
(6%) per annum may be charged on the outstanding balance until the loan is paid 
uD fue ey a new loan, renewal or otherwise. (1961, c. 1058, s. 1; 1969, c. 
1303, s. 23. 


§ 53-176. Optional rates, maturities and amounts. — In lieu of making loans 
in the amount, for the term and at the charges stated respectively in G.S. 53-166, 
53-173 and 53-180, a licensee may at any time elect to Bags loans in installments 
not exceeding five thousand dollars ($5,000) and which shall not be repayable 
in less than six months or more than 60 months and which shall not be secured 
by first deeds of trust or first mortgages on real estate and which are repayable 
in substantially equal consecutive monthly payments and to charge and collect 
interest in connection therewith which shall not exceed an effective rate of 
fifteen percent (15%) per annum upon the outstanding balance: Provided, 
however, a minimum charge of ten dollars ($10.00) or one dollar ($1.00) per 
payment may be agreed to and charged in lieu of interest. The due date of the 
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first monthly payment shall not be more than 45 days following the 
disbursement of funds under any such installment loan. A borrower under this 
section may prepay all or any part of a loan made under this section without 
penalty. Such election shall be made by the filing of a written statement to that 
effect by the licensee with the Commissioner and can ke ated by 
cancellation notice filed by the licen ee in writing with the Commussioner. 

No individual, partnership, or corporate licensee and no corporation which is 
the parent, Sates or affiliate of a corporate licensee which is making loans 
under this Article otherwise than as authorized specially in this section, shall 
be permitted to make loans under the provisions of this section. Any corporate 
licensee or individual or partnership licensee making an election to make loans 
in accordance with the provisions of this section shall respectively be bound b 
such election with respect to all of its offices and locations in this State and all 
offices and locations in this State of its parent, subsidiary or affiliated corporate 
licensee, or with respect to all of his or their offices and locations in this State. 
(1961. P0bs, wee L909. Gr SUSE, en) 


§ 53-176.1. Motor vehicle lenders. — (a) Any person applying for a license 
as a motor vehicle lender shall meet all the requirements of G.S. 53-168. A 
“motor vehicle lender” shall mean any person, firm or corporation licensed 
under this Article to make loans to borrowers, as authorized in this section, 
secured by a security interest in a motor vehicle, and whose license shall indi- 
cate on the face thereof that such licensee is a motor vehicle lender. A motor 
vehicle lender is permitted to make loans only under the provisions of this 
section. No office holding a license under the provisions of this section and 
making loans secured by motor vehicles may make loans under the provi- 
sions of G.S. 53-166, G.S. 53-173, G.S. 53-180, or G.S. 53-141, nor shall such 
office allow or permit loans under the other provisions of this Article to be 
made on its premises or any connecting premises. All other provisions of 
this Article not inconsistent with this section shall apply to a “motor ve- 
hicle lender.” 

(b) A motor vehicle lender may make loans in any amount at rates not 
exceeding fifteen dollars ($15.00) per hundred dollars per annum on that part 
of the cash advance not exceeding five hundred dollars ($500.00); eleven dollars 
($11.00) per one hundred dollars per annum on that part of the cash advance 
exceeding five hundred dollars ($500.00) but not srceediae one thousand dollars 
($1,000); and nine dollars ($9.00) per one hundred dollars per annum on that part 
of the cash advance exceeding one thousand dollars ($1,000) but not Sateen 
fifteen hundred dollars ($1,500). Rates on any cash advance in excess of fifteen 
hundred dollars ($1,500) shall not exceed the equivalent of sixteen percent (16%) 
simple interest per annum on the entire amount of the cash advance, provided, 
that loans made pursuant to this section shall not exceed the sum of five 
thousand dollars ($5,000) and shall not exceed a term of 48 months, and shall 
be secured solely by motor vehicles. (1969, c. 1308, s. 16; 1973, c. 1042, s. 5.) 


Editor’s Note. — The 1973 amendment de- deleted “Following such sixty-day period” at the 
leted the former first sentence of subsection beginning of the present first sentence of 
(a), relating to persons holding a license on subsection (a). 

Jan. 1, 1969, issued pursuant to § 105-88, and 


§ 53-177. Recording fees. — The licensee may collect from the borrower the 
actual fees paid a public official or agency of a county or the State, for filing, 
recording, or releasing any instrument securing the loan. A licensee shall not 
collect or permit to be collected any notary fee in connection with any loan made 
under this Article. In heu of recording any instrument and in lieu of collecting 
any recording fee herein authorized, a lender may take out nonrecording or 
nonfiling insurance on the instrument securing the loan and charge to the 


93 


§ 53-178 CH. 53. BANKS § 53-180 


borrower the amount of the premium as fixed by the Commissioner of Insurance, 
but the amount so charged to the borrower shall not in any event exceed sixty 
cents (60¢) with respect to any one loan. (1961, c. 1058, s. 1.) 


§ 53-178. No further charges; no splitting contracts; certain contracts void. 
— No further or other charges or insurance commissions shall be directly or 
indirectly contracted for or received by any licensee except those specifically 
authorized by this Article. No licensee shall divide into separate parts any 
contract made for the purpose of or with the effect of obtaining charges in 
excess of those authorized by this Article. All balances due to a licensee from 
any person as a borrower or as an endorser, guarantor or surety for any 
borrower or otherwise, or due from any metre or wife, jointly or severally, 
shall be considered a part of any loan being made by a licensee to such person 
for the purpose of computing interest or charges. (1961, c. 1053, s. 1.) 


Editor’s Note. — For comment on usury law 
in North Carolina, see 47 N.C.L. Rev. 761 (1969). 


§ 53-179. Multiple-office loan limitations. — A licensee shall not grant a 
loan in one office to any borrower who already has a loan in another office 
operated by the same entity or by an affiliate, parent, subsidiary or under the 
same ownership, management or control, whether partial or complete. This 
section shall apply to intrastate and interstate operations. A licensee shall take 
every reasonable precaution to prevent granting loans in violation of this section. 
Such loans granted inadvertently resulting in a total liability of fifteen hundred 
dollars ($1,500) or less, shall be adjusted to the rates applicable under the Article 
to a single loan of equivalent amount, and when the total lability on such loans 
is in excess of fifteen hundred dollars ($1,500), interest shall be adjusted to 
simple interest at six percent (6%) per annum on the entire obligation. (1961, c. 
155,071; L969 Mem o03 "sels 10 (onc. 042s. 0.) 


Editor’s Note. — The 1973 amendment substi- the last sentence and made minor changes in 
tuted “fifteen hundred dollars ($1,500) for wording in that sentence. 
“nine hundred dollars ($900.00)” in two places in 


§ 53-180. Limitations and prohibitions on practices and agreements. — (a) 
Time and Payment Limitation. — Except as otherwise provided in this Article, 
no licensee making a loan pursuant to G.S. 53-173 shall enter into any contract 
of loan under this Article providing for any scheduled repayment of principal 
more than 25 months from the date of making the contract if the cash advance 
is six hundred dollars ($600.00) or less; nor more than 37 months from the date 
of making the contract if the cash advance is in excess of six hundred dollars 
($600.00). Every loan contract shall provide for repayment of the amount loaned 
in substantially equal installments, either of principal or of principal and charges 
in the aggregate, at approximately equal periodic intervals of time. Nothing 
contained herein shall prevent a loan being considered a new loan because the 
proceeds of the loan are used to pay an existing contract. 

(b) No Assignment of Earnings. — A licensee may not take an assignment 
of earnings of the borrower for payment or as security for payment of a loan. 
An assignment of earnings in violation of this section is unenforceable by the 
assignee of the earnings and is revocable by the borrower. A sale of unpaid 
earnings made in consideration of the payment of money to or for the account 
of the seller of the earnings is deemed to be a loan to the seller by an assignment 
of earnings. 
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(c) Limitation on Default Provisions. — An agreement between a licensee and 
a borrower pursuant to a loan under this Article with respect to default by the 
borrower is enforceable only to the extent that (i) the borrower fails to make 
a payment as required by the agreement, or (ii) the prospect of payment, 
performance, or realization of collateral is significantly endangered or impaired, 
the burden of establishing the prospect of a significant endangerment or 
impairment being on the licensee. 

d) Prohibitions on Discrimination — No licensee shall deny any extension of 
credit or discriminate in the fixing of the amount, duration, application 
procedures or other terms or conditions of such extension of credit because of 
the race, color, religion, national origin, sex or marital status of the applicant 
or any other person connected with the transaction. 

(e) Limitation on Attorney’s Fees. — With respect to a loan made pursuant 
to the provisions of G.S. 53-178, the agreement may not provide for payment 
by the borrower of attorney fees. 

(f) No Real Property as Security. — No loan made pursuant to the provisions 
of G.S. 53-173 shall be secured in any way by an interest in real property. 

(g) Deceptive Acts or Practices. — No licensee shall engage in any unfair 
method of competition or unfair or deceptive trade practices in the conduct of 
making loans to borrowers pursuant to this Article or in collecting or attempting 
to collect any money alleged to be due and owing by a borrower. (1961, c. 1053, 
Si ee bo eC oUS, saan Oy once Aes a) 


Editor’s Note. — The 1973 amendment re- present subsection (a) and added the remainder 
wrote the former provisions of this section as _ of the section. 


§ 53-181. Statements and information to be furnished to borrowers; power 
of attorney or confession of judgment prohibited. — (a) Contents of Statement 
Furnished to Borrower. — At the time a loan is made, the licensee shall deliver 
to the borrower, or if there be two or more borrowers, to one of them a copy 
of the loan contract, or a written statement, showing in clear and distinct terms: 

(1) The name and address of the licensee and one of the primary obligors 
on the loan; 

(2) The date of the loan contract; 

(3) Schedule of installments or descriptions thereof; 

(4) The cash advance; 

(5) The face amount of the note evidencing the loan; 

(6) The amount collected or paid for insurance, if any; 

(7) hs aye collected or paid for filing or other fees allowed by this 

rticle; 

(8) The collateral or security for the loan. 

(b) Schedule of Charges, etc., to Be Made Available; Copy Filed with 
Commissioner. — Each licensee doing business in North Carolina shall make 
readily available to the borrower at each place of business such full and accurate 
schedule of charges and insurance premiums, including refunds and rebates, on 
all classes of loans currently being made by such licensee, as the Commissioner 
aoe Baer ah and a copy thereof shall be filed in the office of the Commissioner 
of Banks. | 

(c) Power of Attorney or Confession of Judgment Prohibited. — No licensee 
shall take any confession of judgment or permit any borrower to execute a power 
of attorney in favor of any licensee or in favor of any third person to confess 
judgment or to appear for the borrower in any judicial proceeding and any such 
confession of judgment or power of attorney to confess judgment shall be 
absolutely ind WES HT ret eat ea Eaten at cag CS ee 
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§ 53-182. Payment of loans; receipts. — (a) After each payment made on 
account of any loan, the licensee shall give to the person making such payment 
a signed, dated receipt showing the amount paid and the balance due on the loan. 
No receipt shall be required in the case of payments made by the borrower’s 
check or money order, where the entire proceeds of the check or money order 
are appiied to the loan. The use of a coupon book system shall be deemed in 
compliance with this section. 

(b) Upon payment of any loan in full, a licensee shall cancel and return to the 
borrower, within a reasonable length of time, any note, assignment, mortgage, 
deed of trust, or other instrument securing such loan, which no longer secures 
any roe eeness of the borrower to the licensee. (1955, ce. 1279; 1961, c. 1053, 
Sinks 


§ 53-183. Advertising, broadcasting, etc., false or misleading statements. 
— No licensee subject to this Article shall advertise, display, distribute, telecast, 
or broadcast or cause or permit to be advertised, displayed, distributed, 
telecasted, or broadcasted, in any manner whatsoever, any false, misleading, or 
deceptive statement or representation with regard to the rates, terms, or 
conditions of loans. The Commissioner may require that charges or rates of 
charge, if stated by a licensee, be stated fully and clearly in such manner as he 
may deem necessary to prevent misunderstanding thereof by prospective 
borrowers. The Commissioner may permit or require licensees to refer in their 
advertising to the fact that their business is under State supervision, subject to 
conditions imposed by him to prevent an erroneous impression as to the scope 
or degree of protection provided by this Article. (1957, c. 1429, s. 3; 1961, c. 1053, 
s. 1.) 


§ 53-184. Securing of information; records and reports; allocations of 
expense. — (a) Each licensee shall maintain in his local office all records required 
by the Commissioner of Banks to be kept, and the Commissioner, his deputy, 
or duly authorized examiner or agent or employee is authorized and empowered 
to examine such records at any reasonable time. 

(b) Each licensee shall file annually with the Commissioner of Banks on or 
before the thirty-first day of March for the 12 months’ period ending the 
preceding December 31, reports on forms prescribed by the Commissioner. Such 
reports shall disclose in detail and under appropriate headings the resources, 
assets and liabilities of such licensee at the beginning and at the end of the 
period, the income, expense, gain, loss, and a reconciliation of surplus or net 
worth with the balance sheets, the ratios of the profits to the assets reported, 
the monthly average number and amount of loans outstanding and a 
classification of loans made, by size and by security, and such other information 
as the Commissioner may require. Such reports shall be verified by the oath or 
affirmation of the owner, manager, president, vice-president, cashier, secretary 
or treasurer of such licensee. 

(c) If a licensee conducts another business or is affiliated with other licensees 
under this Article, or if any other situation exists under which allocations of 
expense are necessary, the licensee or licensees shall make such allocation 
according to appropriate and reasonable accounting principles. 

(d) If a licensee is affiliated with other licensees, all of the affiliated lenders 
shall file composite annual reports in addition to the separate reports required 
in subsection (b) of this section, in such form as the Commissioner may require. 
pp eC el LOD Cs LaeO ees LOO ee Leek be) 


§ 53-185. Rules and_ regulations by Banking Commission and 
Commissioner. — The State Banking Commission is hereby authorized, 
empowered and directed to make all rules and regulations deemed by the 
Commission to be necessary in implementing this Article and in providing for 
the protection of the borrowing public and the efficient management of such 


96 


§ 53-186 CH. 58. BANKS § 53-188 


licensees and to give all necessary instructions to such licensees for the purpose 
of interpreting this Article; provided, the Commissioner is hereby authorized to 
make such rules and regulations and issue such orders as he deems necessary 
and desirable in implementing and carrying out the provisions of G.S. 53-184. 
And it shall be the duty of all such licensees, their officers, agents and 
employees, to Le fully with all such rules, regulations and instructions. 
When promulgated, any rule or regulation shall be forwarded by mail to each 
licensee at its licensed place of business at least 20 days prior to its effective 
date. (1955, c. 1279; 1961, c. 1053, s. 1.) 


§ 53-186. Commissioner to issue subpoenas, conduct hearings, give 
publicity to investigations, etc. — The Commissioner of Banks shall have the 
power and duty to issue subpoenas including subpoenas duces tecum, and 
compel attendance of witnesses, administer oaths, conduct hearings and 
transcribe testimony in making the investigations and conducting the hearings 
provided for herein or in the other discharge of his duties, and to give such 

ublicity to his investigations and findings as he may deem best for the public 
interest. (1957, c. 1429, s. 5; 1961, c. 1058, s. 1.) 


§ 53-187. Injunctive powers; receivers. — Whenever the Commissioner has 
reasonable cause to believe that any person is violating or is threatening to 
violate any provision of this Articie, he may in addition to all actions provided 
for in this Article, and without prejudice thereto, enter an order requiring such 
person to desist or to refrain from such violation; and an action may be brought 
in the name of the Commissioner on the relation of the State of North Carolina 
to enjoin such person from engaging in or continuing such violation or from 
doing any act or acts in furtherance thereof. In any such action an order or 
judgment may be entered awarding such preliminary or final injunction as may 

e deemed proper. In addition to all other means provided by law for the 
enforcement of a restraining order or injunction, the court in which such action 
is brought shall have power and jurisdiction to impound, and to appoint a 
receiver for the property and business of the defendant, including books, papers, 
documents and records pertaining thereto or so much thereof as the court may 
deem reasonably necessary to prevent violations of this Article through or by 
means of the use of said property and business. Such receiver, when appointed 
and qualified, shall have such powers and duties as to custody, collection, 
administration, winding up, and liquidation of such property and business as 
shall from time to time be conferred upon him by the court. (1957, c. 1429, s. 
G)OG1 510534811.) 


§ 53-188. Review of regulations, order or act of Commission or 
Commissioner. — The Commission shall have full authority to review any rule, 
regulation, order or act of the Commissioner done pursuant to or with respect 
to the provisions of this Article and any person aggrieved by any such rule, 
regulation, order or act may appeal to the Commission for review upon giving 
notice in writing within 20 days after such rule, regulation, order or act 
complained of is adopted, issued or done. The validity of any rule, regulation, 
order or act of the Commission shall be subject to judicial review as provided 
in Chapter 150[A] of the General Statutes of North Carolina. (1957, c. 1429, s. 
Ge 106. 61053) Sia OTS Ca lool: oy) 


Editor’s Note. — Pursuant to Session Laws Cited in State ex rel. North Carolina Util. 
1978, c. 13831, s. 3, effective July 1, 1975, the Comm’n v. Old Fort Finishing Plant, 264 N.C. 
reference to Chapter 150[A] has been substi- 416, 142 S.E.2d 8 (1965). 
tuted for a reference to Article 33, Chapter 143. 
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§ 53-189. Insurance. — (a) Credit Life Insurance. — The amount of credit 
life insurance shall not exceed the original indebtedness, but this insurance may 
be carried on the loan to maturity at level term. 

(b) Credit Accident and Health Insurance. — The amount of periodic 
indemnity payable with respect to any one installment payment period by credit 
accident and health insurance in the event of disability, as defined in the policy, 
shall not exceed the original amount of the loan spaded) by the number of periodic 
installment payment periods, and such insurance shall not extend over any 
longer Reriad of time than the loan contract. 

(c) Group Contracts for Insurance; Insurance to Be Required of Only One 
Obligor. — Notwithstanding any other provision of this Article, a licensee may 
sell such insurance or provide the same under a group contract, subject to the 
applicable laws of the State relating to insurance. Any gain or advantage in the 
form of commission or otherwise, to the licensee or to any employee, affiliate, 
or associate of the licensee from such above-described insurance or its sale shall 
not be deemed to be an additional or further charge in connection with the 
contract of loan. No insurance authorized by subsections (a) and (b) of this 
section shall be required with respect to more than one obligor of any one loan 
contract. 

(d) When Credit, etc., Insurance Not to Be Required.—Notwithstanding any 
other provisions of this Article, no licensee shall require any borrower to obtain 
credit accident and health insurance when a loan is secured by collateral 
consisting of personal property with respect to which property loss insurance 
has been required to be obtained. 

(e) Credit Life and Property Loss Insurance. — No licensee shall, directly or 
indirectly, receive any commission, premium or profit from the sale of credit 
insurance except when issued in connection with a loan made pursuant to the 
provisions of this Article, nor shall any licensee directly or indirectly receive any 
commission, premium or profit from the sale of any property loss insurance 
except on property used as collateral to secure any such loan; provided, where 
a licensee requires any such insurance, the borrower may, if he chooses, 
purchase such insurance from a source other than the licensee; provided further, 
that property loss insurance can be required only on a loan secured by a motor 
vehicle or improved real estate. 

(f) Sale to Comply with Chapter 58 of General Statutes. — Notwithstanding 
any other provisions of this section or Article, nothing herein contained shall be 
construed to authorize the sale of insurance in violation of any of the provisions 
of Chapter 58 of the General Statutes or the rules and regulations promulgated 
pursuant thereto. (1961, c. 1053, s. 1; 1969, c. 1808, s. 25.) 


§ 53-190. Loans made elsewhere. — No loan contract made outside this State 
in the amount or of the value of fifteen hundred dollars ($1,500) or less for which 
a greater consideration or charges than are authorized by G.S. 58-173 of this 
Article have been charged, contracted for, or received shall be enforced in this 
State and every person in anywise participating therein in this State shall be 
super! to the provisions of this Article; provided, that the foregoing shall not 
apply to loans legally made in another state. No lender licensed to do business 
under this Article may collect, or cause to be collected, any loan made by a lender 
in another state to a borrower who was a legal resident of North Carolina at 
the time the loan was made. The purchase of a loan account shall not alter this 
Pee (1961, ¢,1053,.s. 1: 1967;.¢5769, Ss. 221969, cf1303%6 813: 119738;5051042. 
s. 8. 


Editor’s Note. — The 1973 amendment substi- For note on choice of law rules in North Caro- 
tuted “fifteen hundred dollars ($1,500)” for lina, see 48 N.C.L. Rev. 243 (1970). 
“nine hundred dollars ($900.00)” near the begin- 
ning of the section. 
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§ 53-191. Businesses exempted. — Nothing in this Article shall be construed 
to apply to any person, firm or corporation doing business under the authority 
of any law of this State or of the United States relating to banks, trust 
companies, savings and loan associations, cooperative credit unions, agricultural 
credit corporations or associations organized under the laws of North Carolina, 
production credit associations organized under the act of Congress known as 
the Farm Credit Act of 1933, pawnbrokers lending or advancing money on 
specific articles of personal property, industrial banks, the business of 
negotiating loans on real estate as defined in G.S. 105-41, nor to installment 
paper dealers as defined in G.S. 105-83 other than persons, firms and 
corporations engaged in the business of accepting fees for endorsing or 
otherwise securing loans or contracts for repayment of loans. (1955, ¢. 1279; 
AOD CMA ZONS HO 001 mor 1 0ba7G0 159196981 303."s 2268) 


Editor’s Note. — For comment on usury law Cited in Northcutt v. Clayton, 269 N.C. 428, 
in North Carolina, see 47 N.C.L. Rev. 761 (1969). 152 S.E.2d 471 (1967). 


ARTICLE 16. 
Sale of Checks Act. 


§ 53-192. Citation of Article. — This Article shall be known and may be cited 
as the “Sale of Checks Act.” (1968, ¢. 1251, s. 1.) 


§ 53-193. Definitions. — For the purpose of this Article: 

(1) “Person” means any individual, partnership, association, joint stock 
association, trust or corporation; 

(2) “Licensee” means any person duly licensed by the Commissioner 
pursuant to this Article; 

(3) “Check” means any check, draft, money order or other instrument for 
the transmission or payment of money; 

(4) “Commissioner” means the Commissioner of Banks of the State of 
North Carolina. (1963, ¢c. 1251, s. 2.) 


§ 53-194. License required to sell or issue checks; exception. — No person 
Shall sell or issue checks in this State as a service or for a fee or other 
consideration without first obtaining a license from the Commissioner pursuant 
to the provisions of this Article, provided, however, that this Article shall not 
apply to the receipt of money by an incorporated telegraph company at any office 
or se such company for immediate transmission by telegraph. (1968, c. 
Vast espera 


§ 53-195. Exemptions. — Nothing in this Article shall apply to the sale or 
issuance of checks by: 

(1) Corporations organized under the general banking laws of this State or 
of the United States. 

(2) ay Soe neD of the United States or any department or agency 
thereof. 

(3) Savings and loan associations organized under the laws of this State or 
of the United States. (1968, c. 1251, s. 4.) 


§ 53-196. Form and contents of license applications. — Each application for 
a license to sell or issue checks in this State shall be made in writing and under 
oath to the Commissioner in such form as he may prescribe. The application shall 
state the full name and business address of 
(1) The proprietor, if the applicant is an individual; 
(2) Every member, if the applicant is a partnership or association, except 
that if the applicant is a joint stock association having 50 or more 
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members the name and business address need be given only of the 
association and each officer and director thereof; 

(3) The corporation and each officer and director thereof, if the applicant 
is a corporation. (19638, c. 1251, s. 5.) 


§ 53-197. Investigation fee. — Each application for a license shall be 
accompanied by an investigation fee of five hundred dollars ($500.00). If the 
license is granted, the investigation fee shall be applied to the license fee for 
the first year. No investigation fee shall be refunded. (1963, c. 1251, s. 6.) 


Cited in Mathis v. Minnesota Mut. Life Ins. 
Co., 302 F. Supp. 998 (M.D.N.C. 1969). 


§ 53-198. Approved applicants to furnish surety bonds; lists of locations; 
cancellation of bonds. — Each approved applicant shall furnish a corporate 
surety bond in the principal sum of one hundred and fifty thousand dollars 
($150,000) and an additional principal sum of five thousand dollars ($5,000) for 
each location within this State at which checks of the licensee are issued or sold, 
but in no event shall the bond be required to be in excess of two hundred and 
fifty thousand dollars ($250,000). Each application for a license or for the 
renewal of a license shall be accompanied by a list of the locations, including 
agencies, at which the applicant engages in the business of selling checks in this 
State. The bond shall be conditioned that the obligor will faithfully conform to 
and abide by the provisions of this Article and will honestly and faithfully apply 
all funds caconal and perform all obligations issued and sold under this Article 
and will pay to the State and to any person entitled thereto all money that 
becomes due and owing to the State or to such person under the provisions of 
this Article because of any checks issued or old. in this State by such licensee 
or his agent or employee. The bond shall remain in force and effect until canceled 
by the surety, which cancellation may be had only upon 30 days’ written notice 
to the Commissioner. Such cancellation shall not affect any liability incurred or 
accrued prior to the termination of such 30-day period. (19638, c. 1251, s. 7.) 


§ 53-199. Requiring additional bonds; deposits in lieu of bonds. — (a) If the 
Commissioner shall find at any time that any bond required under this Article 
is insecure, insufficient or exhausted, an additional bond to be approved by the 
Commissioner shall be filed by the licensee within 10 days after written demand 
therefor by the Commissioner. 

(b) In lieu of any bond required under this Article, the licensee may deposit 
with the Commissioner securities with a par value equal to the amount of any 
such bond. Such securities shall consist of 

(1) General obligations of or fully guaranteed by the United States or of 
any ha or instrumentality of or corporation wholly owned by the 
United States directly or indirectly; or 

(2) Direct general obligations of the State of North Carolina, or of any 
county, city, town, or other political subdivision or municipal 
corporation of the State of North Carolina. 

Such securities shall be held by the Commissioner to secure the same 
obligation as would any bond required by this Article. The securities so deposited 
may be exchanged from time to time for other securities receivable as aforesaid. 
All said securities shall be subject to sale and transfer and to the disposal of 
the proceeds by said Commissioner only on the order of a court of competent 
jurisdiction. So long as the licensee so depositing shall continue solvent, and is 
not in violation of any of the provisions of this Article, such licensee shall be 
permitted to receive the interest or dividends on said deposit. The Commissioner 
shall provide for custody of such securities by any qualified trust company or 
bank located in the State of North Carolina or by any federal reserve bank. The 
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compensation, if any, of the custodian for acting as such under this section shall 
be paid by the depositing licensee. (1963, c. 1251, s. 8.) 


§ 53-200. Investigation of applicants; issuance of licenses. — Upon the 
filing of the application, the payment of the investigation fee and the approval 
by the Commissioner of the bond or securities delivered pursuant to G.S. 53-198 
or 58-199, the Commissioner shall investigate the financial responsibility, 
financial and business experience, character and general fitness of the applicant 
and, if he deems it advisable, of its officers and directors, and, if he finds these 
factors and qualities meet the requirements of this Article and are such as to 
warrant the belief that the sonucaate business will be conducted honestly, 
fairly, equitably, carefully and efficiently and in a manner commianding the 
confidence and trust of the community, he shall issue to the applicant a license 
to 35 and issue checks subject to the provisions of this Article. (1963, ¢c. 1251, 
s. 9. 


§ 53-201. Minimum net worth of licensees. — Each licensee under this 
Article shall at all times maintain a minimum net worth of at least one hundred 
thousand dollars ($100,000). (1963, c. 1251, s. 10.) 


§ 53-202. License fees. — Each licensee shall pay to the Commissioner within 
five days after the issuance of the license, and annually thereafter on or before 
June 30 of each year, a license fee of five hundred dollars ($500.00). (1968, c. 
1251; s. 11.) 


§ 53-203. More than one location authorized; employees, agents and 
representatives. — Each licensee may conduct business at one or more locations 
within this State and through or by means of such employees, agents, subagents 
or representatives as such licensee may from time to time designate and appoint. 
No license under this Article shall be required of any such employee, agent, 
subagent or representative who is acting for or on behalf of a licensee hereunder 
in the sale of checks of which the licensee is the issuer. Each such agent, 
subagent or representative shall upon demand transfer and deliver to the 
licensee the proceeds of the sale of licensee’s checks less the fees, if any, due 
such agent, subagent or representative. (1968, c. 1251, s. 12.) 


§ 53-204. Annual lists of locations and agents; annual financial 
statements; audits. — Each licensee shall file with the Commissioner annually 
on or before June 30 of each year a statement listing the locations of the offices 
of the licensee and the names and locations of the agents or subagents 
authorized by the licensee to engage in the sale of checks of which the licensee 
is the issuer and shall also file a statement correctly reflecting its net worth as 
of the close of its most recent fiscal year, such statement to He certified to by 
a certified public accountant satisfactory to the Commissioner. The 
Commissioner may conduct or cause to be conducted an examination or audit 
of the books and records of any licensee at any time or times he shall deem 
proper, the cost of such examination or audit to be borne by the licensee. The 
refusal of access to such books and records shall be cause for the revocation 
of license. (1968, c. 1251, s. 18.) 


§ 53-205. Exempt agents need not be listed. — Nothing in this Article shall 
be deemed to require a licensee to list agents which are exempted by the 
provisions of G.S. 53-195 of this Article. (1968, c. 1251, s. 14.) 


§ 53-206. Notice of denial or revocation of license; hearing; appeal. — No 
license shall be denied or revoked except on 10 days’ notice to the applicant or 
licensee. Upon receipt of such notice the applicant or licensee may, within five 
days cf such receipt, make written demand for a hearing. The Commissioner 
shall thereafter, with reasonable promptness, hear and determine the matter as 
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provided y law and his decision shall be subject to judicial review in the Superior 
Court of Wake County as provided by law. (1968, c. 1251, s. 15.) 


§ 53-207. Grounds for revoking licenses. — The Commissioner may at any 
time revoke a license on any ground on which he might refuse to grant a license 
or for failure to pay an annual fee or for the violation of any provision of this 
Article. (1963, c. 1251, s. 16.) 


§ 53-208. Violation a misdemeanor. — If any person to whom or to which 
this Article applies or any agent, subagent or representative of such person 
violates any of the provisions of this Article or attempts to sell or issue checks 
without having first obtained a license from the Commissioner pursuant to the 
provisions of this Article, or issues any check at a time when the bond or security 
required by this Article is not in full force and effect, such person or such agent, 
subagent or representative shall be deemed guilty [of] a misdemeanor, and upon 
conviction shales fined or imprisoned within the discretion of the court and each 
violation shall constitute a separate offense. (1968, c. 1251, s. 17.) 
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Chapter 53A. 


Business Development Corporations. © 


Sec. Sec. 
53A-1. Definitions. 53A-8. Powers of stockholders and members; 
53A-2. Incorporation authorized; information voting. 
to be set forth; purposes; powers gen- 53A-9. Amendment of charter. 
erally. 53A-10. Board of directors; officers and agents. 
53A-3. Capital stock; provisions of certificates °38A-11. Earned surplus requirements; determi- 
of incorporation. nation of net earnings and surplus. 


53A-12. Deposits by corporation in banking in- 
stitutions; corporation not to receive 
deposits. 

. Examinations and reports. 

. First meeting. 

. Tax exemptions and credits. 


538A-4. Approval and filing of certificates; au- 
thority of incorporators. 

53A-5. Acquisition, etc., of corporation’s 53 A-13 
securities and stock; financial institu- 554 44 
tions becoming members; limitation 5, AAS 


ra eck acquired by members. 53A-16. Duration of corporation. 

53A-6. Applications for membership in corpo- 534-17, Charter void unless business begun; 
ration, acceptance; loans to corpora- Chapter void unless corporation or- 
tion by members. ganized. 

538A-7. Term of membership; withdrawal. 53A-18. Credit of State not pledged. 


§ 53A-1. Definitions. — As used in this Chapter, the following words and 
phrases, unless differently defined or described, shall have the meanings and 
references as follows: ; 

(1) “Board of directors” : the board of directors of the corporation created 
under this Chapter. 

(2) “Corporation”: a North Carolina business development corporation 
created under this Chapter. 

(3) “Financial institution”: any banking corporation or trust company, 
building and loan association, insurance company or related 
corporation, partnership, foundation, or other institution engaged 
primarily in lending or investing funds. 

(4) “Loan limit” : for any member, the maximum amount permitted to be 
outstanding at one time on loans made by such member to the 
corporation, as determined under the provisions of this Chapter. 

(5) “Member”: any financial institution authorized to do business within 
this State which shall undertake to lend money to a corporation created 
under this Chapter, upon its call, and in accordance with the provisions 
of this Chapter. (1955, c. 1146, s. 1.) 


§ 53A-2. Incorporation authorized; information to be set forth; purposes; 
powers generally. — (a) Incorporation; Information Required; Purposes. — 
Twenty-five or more persons, a majority of whom shall be residents of this State, 
who may desire to create a business development corporation under the 
provisions of this Chapter, for the purpose of promoting, developing and 
advancing the prosperity and economic welfare of the State and, to that end, 
to exercise the powers and privileges hereinafter provided, may be incorporated 
in the following manner; such persons shall, by certificate of incorporation filed 
with the Secretary of State, under their hands and seals, set forth: 

(1) The name of the corporation, which shall include the words “Business 
Development Corporation of North Carolina” ; 

(2) The location of the principal office of the corporation, but such 
corporation may have offices in such other places within the State as 
may be fixed by the board of directors; 

(3) The purpose for which the corporation is founded, which shall include 
the following: 
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The purposes of the corporation shall be to promote, stimulate, 
develop and advance the business prosperity and economic welfare of 
the State of North Carolina and its citizens; to encourage and assist 
through loans, investments or other business transactions, in the 
location of new business and industry in this State and to rehabilitate 
and assist existing business and industry; and so to stimulate and assist 
in the expansion of all kinds of business activity which will tend to 
promote the business development and maintain the economic stability 
of this State, provide maximum opportunities for employment, 
encourage thrift, and improve the standard of living of the citizens of 
this State; similarly, to cooperate and act in conjunction with other 
organizations, public or private, in the promotion and advancement of 
industrial, commercial, agricultural and recreational developments in 
this State; and to provide financing for the promotion, development, and 
conduct of all kinds of business activity in this State. 

(b) Powers Generally. — In furtherance of such purposes and in addition to 
the powers conferred on business corporations by the provisions of Chapter 55 
of the General Statutes the corporation shall, subject to the restrictions and 
limitations herein contained, have the following powers: 

(1) To elect, appoint and employ officers, agents and employees; to make 
contracts and incur liabilities for any of the purposes of the 
corporation; provided, that the corporation shall not incur any 
secondary liability by way of guaranty or endorsement of the 
obligations of any person, firm, corporation, joint-stock company, 
association or trust, or in any other manner. 

(2) To borrow money from the members, from any financial institution, and 
from any agency established under the Small Business Investment Act 
of 1958, Public Law 85-699 — 85th Congress, or other similar federal 
legislation, for any of the purposes of the corporation; to issue therefor 
its bonds, debentures, notes or other evidences of indebtedness, 
whether secured or unsecured, and to secure the same by mortgage, 
pledge, deed of trust or other lien on its property, Pea retisens rights 
and privileges of every kind and nature or any part thereof or interest 
therein, without securing stockholder or member approval; provided, 
that no loan to the corporation shall be secured in any manner unless 
all outstanding loans to the corporation shall be secured equally and 
ratably in proportion to the unpaid balance of such loans and in the 
same manner. 

(3) To make loans to any person, firm, corporation, joint-stock company, 
association or trust, and to establish and regulate the terms and 
conditions with respect to any such loans and the charges for interest 
and service connected therewith; provided, however, that the 
corporation shall not approve any application for a loan unless and until 
the person applying for said loan shall show that he has applied for the 
loan through ordinary banking channels and that the loan has been 
refused by at least one bank or other financial institution. 

(4) To purchase, receive, hold, lease, or otherwise acquire, and to sell, 
convey, transfer, lease or otherwise dispose of real and personal 
pRaperty: together with such rights and privileges as may be incidental 
and appurtenant thereto and the use thereof, including, but not 
restricted to, any real or personal property acquired by the corporation 
from time to time in the satisfaction of debts or enforcement of 
obligations. 

(5) To acquire the goodwill, business, rights, real and personal property, 
and other assets, or any part thereof, or interest therein, of any 
persons, firms, corporations, joint-stock companies, associations or 
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trusts, and to assume, undertake, or pay the obligations, debts and 
liabilities of any such person, firm, corporation, joint-stock company, 
association or trust; to acquire improved or unimproved real estate for 
the purpose of constructing industrial plants or other business 
establishments thereon or for the purpose of disposing of such real 
estate to others for the construction of industrial plants or other 
business establishments; and to transfer, lease, or otherwise dispose 
of industrial plants or business establishments. 

(6) To acquire, subscribe for, own, hold, sell, assign, transfer, mortgage, 
pledge or otherwise dispose of the stock, shares, bonds, debentures, 
notes or other securities and evidences of interest in, or indebtedness 
of, any person, firm, corporation, joint-stock company, association or 
trust, and while the owner or holder thereof to exercise all the rights, 
powers and privileges of ownership, including the right to vote thereon. 

(7) To mortgage, pledge, or otherwise encumber any property, right or 
thing of value, acquired pursuant to the powers contained in 
subdivisions (4), (5) or (6) of this subsection, as security for the payment 
of any part of the purchase price thereof. 

(8) To cooperate with and avail itself of the facilities of the Department of 
Natural and Economic Resources and any similar governmental 
agencies; and to cooperate with and assist, and otherwise encourage 
organizations in the various communities of the State in the promotion, 
assistance, and development of the business prosperity and economic 
welfare of such communities or of this State or of any part thereof. 

(9) 'To do all acts and things necessary or convenient to carry out the powers 
expressly granted in this Chapter. (1955, c. 1146, s. 2; 1959, c. 613, s. 
a OP ORC cbr sou.) 


Editor’s Note. — The 1973 amendment substi- in any way the provisions of the certificate of 
tuted “Department of Natural and Economic Re- _ incorporation of any existing corporation organ- 
sources” for “Department of Conservation and ized under this Chapter unless and until such 
Development” in subdivision (8) of subsection certificate of incorporation shall be amended as 
(b). provided in § 58A-9. 

Session Laws 1959, c. 618, s. 2, provides that 
nothing contained therein shall change or affect 


§ 53A-3. Capital stock; provisions of certificates of incorporation. — The 
certificate shall set forth the amount of total authorized capital stock and the 
number of shares in which it is divided, the par value of each share, and the 
amount of capital stock with which it will commence business and, if there is 
more than one class of stock, a description of the different classes, and the 
names and post-office addresses of the subscribers of stock and the number of 
shares subscribed by each. The aggregate of the subscription shall be the 
amount of capital with which the corporation will commence business. The 
certificate of incorporation may also contain any provision consistent with the 
laws of this State for the regulation of the affairs of the corporation or creating, 
defining, limiting, and regulating its powers. The certificate of incorporation 
shall be in accordance with the provisions of G.S. 55-8. (1955, ¢c. 1146, s. 3.) 


Editor’s Note. — Former § 55-3, referred to ments for articles of incorporation. The present 
at the end of this section, set out the require- requirements are to be found in present 8 55-7. 


§ 53A-4. epprona and filing of certificates; authority of incorporators. — 
Before the said certificate of incorporation shall become effective, it must be 
approved by a resolution adopted by the Governor and Council of State and, from 
the date the said certificate of incorporation is filed in the office of the Secretary 
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of State, with such approval, the stock subscribers, their successors and assigns, 
shall become a body corporate, by the name specified in the certificate, subject 
to amendment and dissolution as provided in this Chapter. The incorporators 
shall have the authority and shall perform such acts and things as required by 
the provisions of this Chapter, as set forth in G.S. 58A-2. (1955, c. 1146, s. 4.) 


§ 53A-5. Acquisition, etc., of corporation’s securities and stock; financial 
institutions becoming members; limitation on stock acquired by members. 
— Notwithstanding any rule at common law or any provision of any general or 
special law or any Pease in their respective charters, agreements of 
association, articles of organization, or trust indentures: 

(1) All domestic corporations organized for the purpose of carrying on 
business within this State including without implied limitation any 
public utility companies and insurance and casualty companies and 
foreign corporations licensed to do business in this State, and all trusts, 
are hereby authorized to acquire, purchase, hold, sell, assign, transfer, 
mortgage, beers or otherwise dispose of any bonds, securities or other 
evidences of indebtedness created by, or the shares of the capital stock 
of, the corporation, and while owners of said stock to exercise all the 
rights, powers and privileges of ownership, including the right to vote 
rere all without the approval of any regulatory authority of the 

tate; 

(2) All financial institutions are hereby authorized to become members of 
the corporation and to make loans to the corporation as provided herein; 

(8) A financial institution which does not become a member of the 
corporation shall not be permitted to acquire any shares of the capital 
stock of the corporation; and 

(4) Each financial institution which becomes a member of the corporation 
is hereby authorized to acquire, purchase, hold, sell, assign, transfer, 
mortgage, pledge, or otherwise dispose of, any bonds, securities or 
other evidences of indebtedness created by, or the shares of the capital 
stock of the corporation, and while owners of said stock to exercise all 
the rights, powers and privileges of ownership, including the right to 
vote thereon, all without the approval of any regulatory authority of 
the State; provided, that the amount of the capital stock of the 
corporation which may be acquired by any member pursuant to the 
authority granted herein shall not exceed ten percent (10%) of the loan 
limit of such member. The amount of capital stock of the corporation 
which any member is authorized to acquire pursuant to the authority 
granted herein is in addition to the amount of capital stock in 
corporations which such member may otherwise be authorized to 
acquire. (1955, c. 1146, s. 5.) 


§ 53A-6. Applications for membership in corporation; acceptance; loans 
to corporation by members. — Any financial institution may request 
membership in the corporation by making application to the board of directors 
on such form and in such manner as said board of directors may require, and 
memperenp shall become effective upon acceptance of such application by said 

oard. 

Each member of the corporation shall make loans to the corporation as and 
when called upon by it to do so on such terms and other conditions as shall be 
approved from time to time by the board of directors, subject to the following 
conditions: 

(1) All loan limits shall be established at the thousand-dollar amount nearest 
to the amount computed in accordance with the provisions of this 
section. 
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(2) No loan to the corporation shall be made if immediately thereafter the 
total amount of the obligations of the corporation would exceed 10 
times the capital of the corporation. For the purposes of this paragraph, 
the capital of the corporation shall include the amount of the 
outstanding capital stock of the corporation, whether common or 
preferred, the earned or paid-in surplus of the corporation, and the 
amount of any outstanding debentures of the corporation, the payment 
of which is subordinated to all obligations of the corporation other than 
the obligations of the corporation to the holders of its capital stock. 

(3) The total amount aaistmdiie on loans to the corporation made by any 
member at any one time, when added to the amount of the investment 
in the capital stock of the corporation then held by such member, shall 
not exceed: 

a. Twenty percent (20%) of the total amount then outstanding on loans 
to the corporation by all members, including in said total amount 
outstanding, amounts validly called for loan but not yet loaned. 

b. The following limit, to be determined as of the time such member 
becomes a member or at any time requested by a member on the 
basis of the audited balance sheet of such member at the close of 
its fiscal year immediately preceding its application for 
membership, or, in the case of an insurance company, its last 
annual statement to the Commissioner of Insurance: a minimum 
of two percent (2%) to a maximum of four percent (4%) of the 
capital and surplus of commercial banks and trust companies, the 
percentage within such limits to be determined by such member; 
a minimum of one half of one percent (.5 of 1%) to a maximum of 
one percent (1%) of the total outstanding loans made by a building 
and loan or savings and loan association, the percentage within 
such limits to be determined by such member; a minimum of one 
percent (1%) to a maximum of two percent (2%) of the capital and 
unassigned surplus of stock insurance companies, except fire 
insurance companies, the percentage within such limits to be 
determined by such member; a minimum of one percent (1%) to a 
maximum cf two percent (2%) of the unassigned surplus of mutual 
insurance companies, except fire insurance companies, the 
percentage within such limits to be determined by such member; 
one tenth of one percent (.1 of 1%) of the assets of fire insurance 
companies; and such limits as may be approved by the board of 
directors of the corporation for other financial institutions. 

(4) Subject to subdivision (8)a of this section, each call made by the 
corporation shall be prorated among the members of the corporation 
in substantially the same proportion that the adjusted loan limit of each 
member bears to the aggregate of the adjusted loan limits of all 
members. The adjusted loan limit of a member shall be the amount of 
such member’s loan limit, reduced by the balance of outstanding loans 
made by such member to the corporation and the investment in capita! 
stock of the corporation held by such member at the time of such call. 

(5) All loans to the corporation by members shall be evidenced by bonds, 
debentures, notes or other evidences of indebtedness of the corporation, 
which shall be freely transferable at all times, and which shall bear 
interest at a rate of not less than one quarter of one percent (.25 of 1%) 
in excess of the rate of interest determined by the board of directors 
to be the prime rate prevailing at the date of issuance thereof on 
unsecured commercial loans. (1955, ¢. 1146, s. 6; 1957, c. 1041, s. 1; 1968, 
C.o95; 88i1"2.) 
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Cross Reference. — See note to § 53A-9. incorporation of any existing corporation organ- 
Editor’s Note. — Session Laws 1963, c. 393, ized under this Chapter unless and until such 
s. 3, provides that nothing contained in the 1963 certificate of incorporation shall be amended as 
amendment to this section shall change or affect provided in § 58A-9. 
in any way the provisions of the certificate of 


§ 53A-7. Term of membership; withdrawal. — Membership in the 

corporation shall be for the duration of the corporation; provided that — 
pon written notice given to the corporation three years in advance, a member 

may withdraw from membership in the corporation at the expiration date of such 
notice. 

A member shall not be obligated to make any loans to the corporation 
pursuant to calls made subsequent to the withdrawal of said member. (1955, c. 
AG. SOT 19S rcaoAl saa) 


Cross Reference. — See note to 8 53A-9. 


§ 53A-8. Powers of stockholders and members; voting. — The stockholders 
and the members of the corporation shall have the following powers of the 
corporation: 

(1) To ceeemne the number of and elect directors as provided in G.S. 
53A-10; 

(2) To make, amend and repeal bylaws; 

(3) To amend this charter as provided in G.S. 53A-9; 

(4) To exercise such other of the powers of the corporation as may be 
conferred on the stockholders and the members by the bylaws. 

As to all matters requiring action by the stockholders and the members of the 
corporation, said stockholders and said members shall vote separately thereon 
by classes, and, except as otherwise herein provided, such matters shall require 
the affirmative vote of a majority of the votes to which the stockholders present 
or represented at the meeting shall be entitled and the affirmative vote of a 
majority of the votes to which the members present or represented at the 
meeting shall be entitled. 

Each stockholder shall have one vote, in person or by proxy, for each share 
of capital stock held by him, and each member shall have one vote, in person 
or by proxy, except that any member having a loan limit of more than one 
thousand dollars ($1,000) shall have one additional vote, in person or by proxy, 
for each additional one thousand dollars ($1,000) ne such member 1s 
authorized to have outstanding on loans to the corporation at any one time as 
determined under subdivision (3)b of G.S. 58-6. (1955, c. 1146, s. 8.) 


§ 53A-9. Amendment of charter. — This charter may be amended by the 
votes of the stockholders and the members of the corporation, voting separately 
by classes, and such amendments shall require approval by the affirmative vote 
of two thirds of the votes to which the stockholders shall be entitled and two 
thirds of the votes to which the members shall be entitled; provided, that no 
amendment of this charter which is inconsistent with the general purposes 
expressed herein or which authorizes any additional class of capital stock to be 
issued, or which eliminates or curtails the right of the Secretary of State to 
examine the corporation or the obligation of the corporation to sae reports as 
provided in G.S. 53A-18, shall be made without amendment of this Chapter; and 
provided, further, that no amendment of this charter which increases the 
obligation of a member to make loans to the corporation, or makes any change 
in the principal amount, interest rate, maturity date, or in the security or credit 
position, of any outstanding loan of a member to the corporation, or affects a 
member’s right to withdraw from membership as provided in G.S. 58A-7, or 
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affects a member’s voting rights as provided in G.S. 58A-8, shall be made 
without the consent of each member affected by such amendment. 

Within 120 days after any meeting at which amendment of this charter has 
been adopted, articles of amendment signed and sworn to by the president, 
treasurer and a majority of the directors, setting forth such amendment and the 
due adoption thereof, shall be submitted to the Secretary of State, who shall 
examine them and if he finds that they conform to the requirements of this 
Chapter, shall so certify and endorse his approval thereon. Thereupon, the 
articles of amendment shall be filed in the office of the Secretary of State and 
no such amendment shall take effect until such articles of amendment shall have 
been filed as aforesaid. (1955, c. 1146, s. 9; 1963, c. 393, s. 3%.) 


Editor’s Note. — Session Laws 1957, c. 1041, | any way the provisions of the certificate of incor- 
s. 5 provides that nothing contained in the 1957 __ poration of any existing corporation organized 
amendments to 8§ 53A-6, 53A-7, 538A-10 and under this Chapter with respect to requirements 
538A-15 shall be construed to change or affect in to amend its certificate of incorporation. 


§ 53A-10. Board of directors; officers and agents. — The business and 
affairs of the corporation shall be managed and conducted by a board of 
directors, a president and treasurer, and such other officers and such agents 
as the corporation by its bylaws shall authorize. The board of directors shall 
consist of such number, not less than 15 nor more than 21, as shall be determined 
in the first instance by the incorporators and thereafter annually by the 
members and the stockholders of the corporation. The board of directors may 
exercise all the powers of the corporation except such as are conferred by law 
or by the bylaws of the corporation upon the stockholders or members and shall 
choose and appoint all the agents and officers of the corporation and fill all 
vacancies except vacancies in the office of director which shall be filled as 
hereinafter provided. The board of directors shall be elected as hereinafter 
provided. The board of directors shall be elected in the first instance by the 
incorporators and thereafter at each annual meeting of the corporation, or, if 
no annual meeting shall be held in any year at the time fixed by the bylaws, at 
a special meeting held in lieu of the annual meeting. At each annual meeting, 
or at each special meeting held in lieu of the annual meeting, the members of 
the corporation shall elect two thirds of the board of directors and the 
stockholders shall elect the remaining directors. The directors shall hold office 
until the next annual meeting of the corporation or special meeting held in lieu 
of the annual meeting after their election and until their successors are elected 
and qualified unless sooner removed in accordance with the provisions of the 
bylaws. Any vacancy in the office of a director elected by the members shall 
be filled by the directors elected by the members, and any vacancy in the office 
of a director elected by the stockholders shall be filled by the directors elected 
by the stockholders. 

Directors and officers shall not be responsible for losses unless the same shall 
have been occasioned by the wilful misconduct of such directors and officers. 
(1955, c7°1146,-s. 10; 1957, c. 1041, s. 2.) 


Cross Reference. — See note to 8 53A-9. 


§ 53A-11. Earned surplus requirements; determination of net earnings and 
surplus. — Each year the corporation shall set apart as earned surplus not less 
than ten percent (10%) of its net earnings for the preceding fiscal year until such 
surplus shall be equal in value to one half of the amount paid in on the capital 
stock then outstanding. Whenever the amount of surplus established herein 
shall become impaired, it shall be built up again to the required amount in the 
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manner provided for its original accumulation. Net earnings and surplus shall 
be determined by the Bonne of directors, after providing for such reserves as 
said directors deem desirable, and the directors’ determination made in good 
faith shal be conclusive on all persons. (1955, c. 1146, s. 11.) 


§ 53A-12. Deposits by corporation in banking institutions; corporation not 
to receive deposits. — The corporation shall not deposit any of its funds in any 
banking institution unless such institution has been designated as a depository 
by a vote of a majority of the directors present at an authorized meeting of the 
board of directors, exclusive of any director who is an officer or director of the 
depository so designated. 

The corporation shall not receive money on deposit. (1955, c. 1146, s. 12.) 


§ 53A-13. Examinations and reports. — The corporation shall be subject to 
the examination of the Commissioner of Banks, and shall make reports of its 
condition not less than annually to said Commissioner, who in turn shall make 
copies of such reports available to the Commissioner of Insurance and to the 
Governor, and the corporation shall also furnish such other information as may 
from time to time be required by the Secretary of State. (1955, c. 1146, s. 18.) 


§ 53A-14. First meeting. — The first meeting of the corporation shall be 
called by a notice signed by three or more of the incorporators, stating the time, 
place and purpose of the meeting, a copy of which notice shall be mailed, or 
delivered, to each incorporator at least five days before the day appointed for 
the meeting. Said first meeting may be held without such notice upon agreement 
in writing to that effect signed by all the incorporators. There shall be recorded 
in the minutes of the meeting a copy of said notice or of such unanimous 
agreement of the incorporators. 

At such first meeting the incorporators shall organize by the choice, by ballot, 
of a temporary clerk, by the adoption of bylaws, by the election by ballot of 
directors, and by action upon such other matters within the powers of the 
corporation as the incorporators may see fit. The temporary clerk shall be sworn 
and shall make and attest a record of the proceedings. Ten of the incorporators 
shall be a quorum for the transaction of business. (1955, c. 1146, s. 14.) 


§ 53A-15. Tax exemptions and credits. — (a) An annual excise tax is hereby 
levied on every corporation organized under this Chapter for the privilege of 
transacting business in this State during the calendar year, according to or 
measured by its entire net income as defined herein received or accrued from 
all sources during the preceding calendar year hereinafter referred to as taxable 

ear, at the rate of four and one-half percent (442%) of such entire net income. 

he minimum tax assessable to any one such corporation shall be ten dollars 
($10.00). The liability for the tax imposed by this section shall arise upon the first 
day of each calendar year, and shall be based upon and measured by the entire 
net income of each such corporation for the preceding calendar year, including 
all income received from government securities (whether or not taxable under 
Article 4 of the Revenue Act) in such year except for any interest that may be 
allowed as deductible from gross income under subsection (e) of this section. As 
used in this section the words ‘‘taxable year” shall mean the calendar year next 
preceding the calendar year for which and during which the excise tax is levied. 

(b) The excise tax levied under subsection (a) of this section shall be in lieu 
of the intangible Tues property taxes, the State franchise tax, and the State 
income tax levied by the Revenue Act. 

It is the purpose and intent of the General Assembly to levy taxes on 
corporations organized pursuant to this Chapter so that all such corporations 
will be taxed uniformly in a just and equitable manner in accordance with the 
provisions of Article V, 8 8, of the Constitution of North Carolina. The intent 
of this section is to exercise the powers of classification and of taxation on 
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property, franchises, and trades conferred by the above constitutional provisions 
cited in this section. 

(c) The words “entire net income” shall mean the gross income of a taxpayer 
less the deductions allowed by this section. 

(d) For purposes of this section the words “gross income’ shall mean the 
income of a corporation received or accrued from whatever source during the 
taxable years as follows: interest and discount on loans; interest from bonds, 
notes, mortgages and other investments, including interest from all 
government bonds issued direct by any level of government or through any 
government agency, any exclusion provided in Article 4 of Chapter 105 of the 
General Statutes notwithstanding; dividends from securities owned; service 
charges; collection fees; rents; commissions; gains or profits from the sale or 
other disposition of property, either real or personal, tangible or intangible; 
recoveries from losses previously written off or deducted from income in prior 
taxable years; and all other recoveries, gains, profits, income, or receipts 
regardless of nature and from whatever source derived, except that gifts 
received shall be excluded from gross income. 

(e) In computing entire net income there shall be allowed as deductions the 
following items: 

(1) All ordinary and necessary expenses paid or accrued during the taxable 

ear. 

(2) Rental expense paid or accrued during the taxable year. 

(3) All unearned discount and interest paid during the taxable year except 
interest paid in connection with income exempt from taxation under 
Article 4 of Chapter 105 of the General Statutes and except interest 
deemed excessive under G.S. 105-130.6. 

(4) Taxes paid or accrued except taxes based on net income, taxes assessed 
for local benefit of a kind tending to increase the value of the property 
assessed and any other taxes not deductible for corporate income tax 
purposes under Division I of Article 4 of Chapter 105 of the General 

tatutes. 

(5) Dividends received from stock issued by any corporation to the extent 
provided in G.S. 105-130.7. 

(6) Net economic losses to the extent provided in G.S. 105-130.8 and other 
losses as provided in Division I of Article 4 of Chapter 105 of the 
General Statutes. 

(7) Loans or debts ascertained to be worthless and actually charged off 
during the taxable year, if connected with business and if the amount 
has previously been included in gross income in a return under this 
section; or, in the discretion of the Secretary of Revenue, a reasonable 
addition to a reserve for bad debts. Provided, that amounts which are 
deductible for federal income tax purposes shall be prima facie 
allowable hereunder. 

(8) A reasonable allowance for depreciation and obsolescence to the extent 
provided for corporation income tax purposes in Division I of Article 
4 of Chapter 105 of the General Statutes. 

(9) Contributions to religious, charitable, educational, literary and like 
organizations to the extent provided in subdivision (1) of G.S. 105-130.9. 

(10) Contributions to the State of North Carolina, any of its institutions, 
instrumentalities, agencies, or political subdivisions, and contributions 
to educational institutions located within North Carolina as provided 
in subdivision (2) of G.S. 105-130.9. 

(11) Reasonable contributions to qualified employees’ pension trusts within 
the taxable year; provided, exemption of any such trust under the 
federal income Pains shall constitute prima facie evidence that it is 
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a ees employees’ pension trust” within the meaning of this 
subdivision. 
(12) Premiums paid upon the purchase of bonds to the following extent: 
a. Amortization of bond premiums on tax-exempt bonds shall be 
mandatory for all taxpayers. Amortization for the taxable year 
shall be accomplished by lowering the basis or adjusted basis of 
the bond with no deduction against gross income for the year. 

b. For purposes of this subsection, the term “bond” means any bond, 
debenture, note, or certificate or other evidence of indebtedness 
issued by any corporation and bearing interest and includes any 
me yatta es issued by any government or political subdivision 
thereof. 

(13) Interest upon the obligations of the State of North Carolina or a 
political subdivision thereof received or accrued during the taxable 
year. Provided, that the deduction of accrued interest shall be permitted 
only if the taxpayer has included accrued income in his gross income 
for the taxable year. Provided further that in the event that any court 
of competent jurisdiction shall rule that the deduction of the interest 
of the obligations of the State of North Carolina or a political 
subdivision thereof from the base of the tax levied by this article 
violates the Constitution of this State or the Constitution of the United 
States, such deduction shall be disallowed and such interest shall be 
included in the entire net income of the taxpayer. 

(14) Reasonable payments made to the beneficiaries or to the estate of a 
deceased employee, paid by reason of the death of the employee to the 
extent provided for corporate income tax purposes in Division I of 
Article 4 of Chapter 105 of the General Statutes. 

(15) Deduction of accrued expenses, contributions, taxes, rental expense, 
or interest expense shall be subject to the limitations imposed upon 
corporate income taxpayers by Article 4 of Chapter 105 of the General 
Statutes. 

(f) On or before June 1 of each year, the executive officer or officers of each 
corporation shall file with the Secretary of Revenue a full and accurate report 
of all income as defined in subsection (d) of this section received or accrued 
during the taxable year, and also an accurate record of the legal deductions in 
the same calendar year as allowed by subsection (e) of this section to the end 
that the correct entire net income of the corporation may be determined. This 
report shall be in such form and contain such information as the Secretary of 
Revenue may specify. At the time of making such report by each corporation, 
the taxes levied by this section with respect to an excise tax on corporations 
organized pursuant to this Chapter shall be paid to the Secretary of evenie, 

g) The initial report and payment for each corporation shall be made on June 
1, 1957, and shall be based on the calendar year of 1956, and the provisions of 
this section shall be applicable with respect to the year 1956 and all subsequent 
years. 

(h) All provisions of Subchapter I of Chapter 105 of the General Statutes, not 
inconsistent with this section, relating to administration, auditing and making 
returns, the imposition and collection of tax and the lien thereof, assessments, 
refunds, penalties, and appeal and review, shall be applicable to the tax imposed 
by this section. The Secretary of Revenue, may, from time to time, make, 
prescribe, and publish such rules and regulations, not inconsistent with law, as 
may be needful to enforce the provisions of this section. 

(i) The securities, evidences of indebtedness and shares of the capital stock 
issued by the corporation established under the provisions of this Chapter, their 
transfer, and income therefrom, and deposits of financial institutions invested 
therein, shall at all times be free from taxation within the State. 
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9) Any stockholder, member, or other holder of any securities, evidences of 
indebtedness, or shares of the capital stock of the corporation who realizes a 
loss from the sale, redemption, or other disposition of any securities, evidences 
of indebtedness, or shares of the capital stock of the corporation, including any 
such loss realized on a partial or complete liquidation of the corporation, and 
who is not entitled to deduct such loss in computing any of such stockholder’s, 
member’s, or other holder’s taxes to the State shall be entitled to credit against 
any taxes subsequently becoming due to the State from such stockholder, 
member, or other holder, a percentage of such loss equivalent to the highest rate 
of tax assessed for the year in which the loss occurs upon mercantile and 
business corporations. (1955, c. 1146, s. 15; 1957, c. 1041, s. 8; 1967, c. 1110, s. 
11; 1973,¢. 476; 8/193.) 


Cross Reference. — See note to 8 53A-9. “Commissioner of Revenue” in subsections 
Editor’s Note. — The 1973 amendment sub-__ (e)(7), (f) and (h). 

stituted “Secretary of Revenue” for 
§ 53A-16. Duration of corporation. — The period of duration of the 


corporation shall be 50 years. (1955, c. 1146, s. 16. 


§ 53A-17. Charter void unless business begun; Chapter void unless 
corporation organized. — If a corporation organized pursuant to this Chapter 
shall fail to begin business within three years from the effective date of its 
charter then said charter shall become null and void. If, within three years from 
May 20, 1955, no corporation is organized pursuant to this Chapter, then and 
in that event, this Chapter shall become null and void. (1955, c. 1146, s. 17.) 


§ 53A-18. Credit of State not pledged. — Under no circumstances is the 
credit of the State pledged herein. (1955, c. 1146, s. 18.) 
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Chapter 54. 


Cooperative Organizations. 


SUBCHAPTER I. BUILDING AND 
LOAN ASSOCIATIONS, BUILD- 
ING ASSOCIATIONS AND 
SAVINGS AND LOAN 


ASSOCIATIONS. 
Article 1. 

Sani Organization. 

54-1. Application of terms. 

54-2. Method of incorporation; powers. 

54-3. Amendments to certificate. 

54-4. Prior amendments validated. 

54-5. Form of certificate. 

54-6. | When to begin business. 

54-7. Chapter on corporations applicable. 

54-8. Charters validated. 

54-9. May become members of and hold stock 
in federal home loan bank. 

54-10. Annual meetings. 

54-11. Conversion of building and loan associa- 
tions into federal savings and 
loan associations. 

54-12. Conversion of federal association into 


State association. 
54-12.1. Merger of building and loan associa- 
tions. 


Article 2. 


Shares and Shareholders. 


54-13. Number of shares and entrance fee pre- 
scribed. 

54-14. Different classes of shares; dividends; 
reserve fund. 

54-15. Certificate issued and payment en- 
forced. 

54-16. New members admitted. 

54-17. Shareholders equally liable. 

54-18. Minors as shareholders. 


54-18.1. Shares issued in two or more names. 
54-18.2. Shares acceptable as deposit of securi- 
ties. 


Article 2A. 
Savings Accounts. 


54-18.3. Savings accounts authorized; terms of 
payment and withdrawal. 

54-18.4. Reserve fund required. 

54-18.5. Administrator of the Savings and Loan 
Division to adopt rules and regu- 
lations. 


Article 3. 
Loans. 


54-19. Manner of making loans; security re- 


quired. 


Sec. 

54-20. Direct reduction of principal. 
54-21. Insured and guaranteed loans. 
54-21.1. Purchase of loans. 

54-21.2. Investments. 


54-21.3. County and municipal bonds as invest- 
ments. 

54-21.4. Loans for improvements to real prop- 
erty; mobile home financing. 

54-22. Repayment at any time. 

54-23. Power to borrow money. 


Article 4. 


Under Control of Administrator of the 
Savings and Loan Division. 


54-24. Power of Administrator of the Savings 
and Loan Division. 


54-24.1. Savings and Loan Commission. 


54-25. Annual license fees. 
54-26. Statement filed by association. 
54-27. Statement examined, approved, and 


published; fees. 

License revoked. 

Examinations made; expense paid; test 
appraisals of collateral for loans. 

Failing to exhibit books or making false 
statement a misdemeanor. 


54-28. 
54-29. 


54-30. 


54-31. Agent must obtain certificate. 
54-382. Penalties imposed and recovered. 
54-33. Notice required before appointment of 


receivers. 

54-33.1. Administrator of the Savings and Loan 
Division to prescribe books, rec- 
ords, etc.; retention, reproduc- 
tion and disposition of records. 

54-33.2. Power of Administrator of the Savings 
and Loan Division to issue rules 
and regulations. 

54-33.3. Certain powers of federal savings and 
loan associations granted to 
State associations. 


Article 5. 


Foreign Associations. 


54-34. Allowed to do business. 
54-35. Copy of charter and list of officers filed. 
54-36. License granted. 


54-37. Securities deposited. 

54-88. Annual certificate; service of process. 

54-39. Agent must have certificate of license; 
fees. 

54-40. Fees and expenses. 

54-41. All contracts deemed made in this State. 
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Article 5A. 


Ser Reserves. 


54-41.1. Required reserves for losses; profits 
not otherwise apportioned. 
Article 6. 
Withdrawals. 


54-42. Month’s notice 
withdrawals. 
54-43. Withdrawal or maturity fund. 


required for 


Article 7. 
Statements of Financial Condition of 
Associations. 
54-44. Derogatory statements. 
Article 7A. 
Mutual Deposit Guaranty Associations. 

54-44.1. Definitions. 

54-44.2. Organization of a mutual deposit guar- 
anty association. 

54-44.3. Examination and certificate by Ad- 
ministrator. 

54-44.4._ Recording of articles of incorporation; 
certified copies. 

54-44.5. Proposed amendments transmitted to 
Administrator. 

54-44.6. Examination and certificate of amend- 
ments. 

54-44.7. Recording of amendments; certified 
copies. 

54-44.8. Powers of associations. 

54-44.9. Filing of semiannual financial reports. 


54-44.10. Annual examination of associations. 

54-44.11. Special examinations. 

54-44.12. Right to enter and conduct investiga- 
tions. 

54-44.13. Fees. 


SUBCHAPTER II. LAND AND 
LOAN ASSOCIATIONS. 


Article 8. 


Organization and Powers. 


54-45. Application of term. 

54-46. Incorporation and powers. 

54-47. Loans. 

54-48. Reserve associations. 

54-49. Land Conservation and Development 
Bureau; land mortgage associa- 
tions. 

54-50. Number of incorporators; capital stock. 

54-51. Incorporation. 

54-52. Organization. 

54-53. Corporate powers. 

54-54. Restrictions. 

54-55. Mortgage forms; approval. 

54-56. Repayment of loan and interest. 

54-57. Terms of payment. 

54-58. Transfer of mortgaged lands. 


Sec. 

54-59. Calling in loans before due. 

54-60. Partial recall of debt. 

54-61. Foreclosure. 

54-62. Appraisal of lands. 

54-63. Preference prohibited; association bor- 
rowing money. 

54-64. Bond issues. 

54-65. Deed of trust. 

54-66. Collaterals deposited with State Trea- 
surer. 

54-67. Redemption of bonds. 

54-68. Validity of bonds after maturity. 

54-69. Bonds as payment. 

54-70. Bonds as investments. 

54-71. Application of earnings; reserve fund. 

54-72. Restriction on holding real estate. 

54-73. Banking laws applicable. 


SUBCHAPTER III. CREDIT 
UNIONS. 


Article 9. 


Credit Union Division; Administrator 
of Credit Unions. 


54-74. Creation and supervision of Division. 

54-75. Duties of Administrator. 

54-75.1. Preservation of books, accounts and 
records; retention of minute 
books of meetings; classification 
of records; reproduction shall be 
deemed to be an original record. 


Article 10. 


Incorporation of Credit Unions. 


54-76. Applications filed. 

54-77. Bylaws adopted. 

54-78. Certificate of incorporation. 

54-79. Amendment of bylaws. 

54-80. Restriction of use of terms. 

54-81. Change of place of business. 

Article 11. 

Powers of Credit Unions. 

54-82. General nature of business. 

54-83. Receiving deposits. 

54-84. Borrowing money. 

54-85. Authority to execute contracts of guar- 


anty in certain cases. 

54-85.1. Conversion from State to federal credit 
union and from federal to State 
credit union. 

54-86. Investment of funds. 

54-87. Loans. 

54-87.1. Money orders; nonnegotiable sight 
drafts; travelers’ checks. 


54-88. Rate of interest; authority to deduct in- 
terest. 

54-89. Ownership and leasing of real estate. 

54-90. Reserve fund. 

54-91. Dividends. 

54-92. Voluntary dissolution. 
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Sec. 

54-98. Savings institution; restriction of 
taxation. 

Article 12. 
Shares in the Corporation. 

54-94. Ownership of shares. 

54-95. Shares and deposits for minors and in 
trust. 

54-96. Fines and penalties. 

54-97. Liability of shareholders. 

Article 13. 
Members and Officers. 

54-98. Who may become members. 

54-99. Expulsion and withdrawal of members. 

54-100. Meetings; right of voting. 

54-101. Election of directors and committees. 

54-102. Duties of board of directors. 

54-103. Duties of credit committee; appointment 
and duties of loan officers; ap- 
pointment of loan officers in lieu 
of credit committee. 

54-104. Duties of supervisory committee. 

Article 14. 
Supervision and Control. 

54-105. Corporations organized hereunder sub- 
ject to Administrator of Credit 
Unions; rules and regulations. 

54-106. Reports; penalties; fees. 

54-107. Annual examinations required; payment 
of cost. 

54-108. Revocation of certificate; liquidation. 

54-109. When Administrator of Credit Unions 


may take possession of credit 
union business and property. 


Article 15. 
Central Associations. 


54-110. Central association. 


SUBCHAPTER IV. COOPERATIVE 
ASSOCIATIONS. 


Article 16. 
Organization of Associations. 


54-111. Nature of the association. 

54-111.1. [Repealed.] 

54-112. Use of term restricted. 

54-118. Articles of agreement. 

54-114. Certificate of incorporation. 

54-115. Fees for incorporation. 

54-116. Bylaws adopted. 

54-117. General corporation law applied; dealing 
in products of, or renting to, non- 
members. 

54-118. Other corporations admitted. 

54-118.1. License taxes. 

54-118.2. Franchise taxes. 


Article 17. 

Stockholders and Officers. 
Sec. 
54-119. 
54-120. 
54-121. 
54-122. 
54-123. 


Certificate for stock fully paid. 
Ownership of shares limited. 

Shares issued on purchase of business. 
Absent members voting. 

Directors and other officers. 


Article 18. 
Powers and Duties. 


54-124. 
54-125. 
54-126. 
54-127. 
54-128. 


Nature of business authorized. 
Amendment of articles. 
Apportionment of earnings. 
Time of distribution. 

Annual reports. 


SUBCHAPTER V. MARKETING 
ASSOCIATIONS. 


Article 19. 
Purpose and Organization. 


54-129. 
54-130. 
54-131. 
54-182. 
54-133. 
54-134. 
54-135. 


Declaration of policy. 

Definitions and nature. 

Who may organize. 

Purposes. 

Preliminary investigation. 

Articles of incorporation. 

Amendments to articles of incorpora- 

tion. 

Bylaws. 

General and special meetings; how 

called. 

Conflicting laws not to apply. 

Domestication of foreign cooperative 

corporations; limitation on use of 
word “cooperative.” 

Association heretofore organized may 

adopt the provisions of this Sub- 
chapter. 

Associations not in restraint of trade. 

Application of Business Corporation Act 

to cooperative associations with 
capital stock. 

54-142.1. Application of Nonprofit Corporation 
Act to cooperative associations 
without capital stock. 

54-143. License taxes. 

54-148.1. Franchise taxes. 

54-144. Filing fees. 


Article 20. 


Members and Officers. 


54-136. 
54-137. 


54-138. 
54-139. 


54-140. 


54-141. 
54-142. 


54-145. 
54-146. 
54-147. 
54-148. 


Members. 

Directors; election. 

Election of officers. 

Stock; membership certificates; when is- 
sued; voting; liability; limitation 
on transfer of ownership. 

Removal of officer or director. 

Referendum. 


54-149. 
54-150. 
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Article 21. sec. 
Powers, Duties, and Liabilities. 54-158. Cooperative associations may form sub- 
Sec. sidiaries. 
54-151. Powers. Article 22, 


54-152. Marketing contract. < ta CIO . 
54-153. Purchasing business of other associa- MA PaneeudaLon and, Other, Funda: 
mental Changes. 


tions, persons, firms, or corpora- 


tions; payment; stock issued. 54-159. Procedure for merger. 

54-154. Annual reports. 54-160. Procedure for consolidation. 

54-155. Interest in other corporations or associa- 54-161. Approval of merger or consolidation; 
tions. abandonment. 

54-156. Contracts and agreements with other 54-162. Articles of merger or consolidation. 
associations. 54-163. Effect of merger or consolidation. 

54-157. Breach of marketing contract of cooper- 94-164. Merger or consolidation of domestic and 
ative association; spreading foreign associations. 
false reports about the finances 54-165. Sale, lease or exchange of assets; mort- 
or management thereof; misde- ; gage or pledge of assets. 
meanor. 54-166. Rights of objecting members. 


SUBCHAPTER I. BUILDING AND LOAN ASSOCIATIONS, 
BUILDING ASSOCIATIONS AND SAVINGS AND 
LOAN ASSOCIATIONS. 


ARTICLE 1. 
Organization. 


§ 54-1. Application of terms. — The terms “building and loan association”’ 
and “savings and loan association,” as used in this Subchapter, shall apply to 
and include all corporations, companies, societies, or associations organized for 
the purpose of making loans to their members only, and of enabling their 
members to acquire real estate, make improvements thereon and remove 
encumbrances therefrom by the payment of money in periodical installments or 
principal sums, and for the accumulation of a fund to be returned to members 
who do not obtain advances for such purposes. It shall be unlawful for any 
corporation, company, society, or association doing business in this State not so 
conducted to use in its corporate name the terms “building and loan association,” 
“building association” or “savings and loan association” or in any manner or 
device to hold itself out to the public as a building and loan association or sav- 
ings and loan association. The terms “building and loan association” and “sav- 
ings and loan association” in the General Statutes shall be interchangeable 
and the use of either shall be construed to include the other unless a different 
intention is expressly provided. (1905, c. 435, s. 16: Rev., s. 3881; C. S., s. 
10e) C1 15.) 


Editor’s Note. — For comment on usury law Stated in Mutual Sav. & Loan Ass’n v. Lanier, 
in North Carolina, see 47 N.C.L. Rev. 761 (1969). 279 N.C. 299, 182 S.E.2d 368 (1971). 


§ 54-2. Method of incorporation; powers. — (a) It shall be unlawful for any 
persons in any city, town or county of this State, under any name by them to 
be assumed, to associate for the purpose of organizing and establishing a 
homestead and building and loan association, eal being so associated, they 
shall, on complying with this Subchapter, be a body politic and corporate, and 
as such be capable in law to hold and isnot of property, both real and personal; 
may have and use a common seal; may choose a presiding and other officers; 
may enact bylaws for the regulation of the affairs of such corporation, and 
compel the due observance of the same by fines and bp ltrs may sue and be 
sued, plead and be impleaded, answer and be answered in any court in this State, 
and do all acts necessary for the well ordering and good government of the 
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affairs of such corporation, and shall exercise all and singular the powers 
incident to bodies politic and corporate: Provided, that before any such 
corporation shall be entitled to the privileges of this Subchapter it shall file with 
the register of deeds of the county where such corporation is designed to act 
a copy of the certificate of incorporation of such corporation, signed by at least 
seven members, to be recorded in the office of such register of deeds, and shall 
pay a tax of twenty-five dollars ($25.00) to the register of deeds, which tax shall 
be paid over by the register of deeds to the treasurer of the county, to the use 
of the school fund of the county. The register of deeds shall certify a copy of 
the charter to the Administrator of the Savings and Loan Division. The register 
of deeds shall not issue or record the same until duly authorized to do so by the 
Administrator of the Savings and Loan Division as hereinafter provided. 

(b) Upon receipt of a copy of the certificate of incorporation of the proposed 
association, the Administrator of the Savings and Loan Division il at once 
examine into all the facts connected with the formation of such proposed 
corporation, including its location and proposed stockholders, and if it appears 
that such corporation, if formed, will be lawfully entitled to commence the 
business for which it is organized, the Administrator of the Savings and Loan 
Division shall so certify to the register of deeds in the county in which organized, 
who shall thereupon issue and record such certificate of incorporation. But the 
Administrator of the Savings and Loan Division may refuse to so certify, if upon 
examination and investigation he has reason to believe that the proposed 
corporation is formed for any purpose other than a mutual building and loan 
business, or that the character, general fitness, and responsibility of the persons 
proposed as stockholders in such corporation are not such as to command the 
confidence of the community in which said building and loan association is 
proposed to be located; or that the public convenience and advantage will not 
be promoted by its establishment; or that the name of the proposed corporation 
is likely to mislead the public as to its character or purpose; or if the proposed 
name is the same as one already adopted or appropriated by an existing 
association in the same county, or so similar thereto as to be likely to mislead 
the public. 

(c) Upon receipt of such certificate from the Administrator of the Savings and 
Loan Division, the register of deeds shall, if said certificate of incorporation be 
in accordance with law, issue and cause same to be recorded in the records of 
his office as hereinabove provided. (1905, c. 435, s. 1; Rev., s. 3877; C.8., s. 5170; 
1S ol ol Opal Radel WS TaN hoes “eV borsy ibe TES Als qoute Ys esi dy) 


Cross References. — As to annual license tax, Editor’s Note. — For brief comment on the 
see § 54-25. As to power to merge, see § 54-12.1. 1931 amendment, see 9 N.C.L. Rev. 351. 
See Editor’s note to § 53-5. 


§ 54-3. Amendments to certificate. — Any addition, alteration or amendment 
of the certificate of incorporation of any building and loan association shall be 
made at any annual or special meeting of such association, held in pursuance 
of the provisions of G.S. 54-10, by a majority of the shareholders present in 
person or represented by proxy at any such meeting, and any such addition, 
alteration or amendment shall be signed, certified, and recorded as is provided 
IneGrmnde29 (1905, :c2435.8..2' Rey. ssaosionGeonsap hi el 9398 Ce 1.28, 1saib. ) 


§ 54-4. Prior amendments validated. — All additions, alterations, or 
amendments of the certificate of any building and loan association made prior 
to March 17, 1939, and which failed to comply with all of the provisions of the 
statutes of North Carolina applicable thereto, be, and the same are hereby 
declared to be sufficient and Af to the same extent as if the provisions of said 
statutes had been fully complied with. (1989, c. 128, s. 2.) 
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§ 54-5. Form of certificate. — Substantially the following form shall be used 
by associations to be formed under this Chapter: 


CERTIFICATE OF INCORPORATION 


This is to certify that we, the undersigned citizens of the State of North 
Carolina, hereby associate ourselves into a building and loan association under 
and by virtue of the provisions of Subchapter I, entitled Building and Loan 
Associations, of Chapter 54 of the North Carolina General Statutes, and by this 
certificate do set forth: 

First. The name of said association is to be............. 

Second. The location where its business is to be transacted is in the...... 


Oley cee bee Iie Lne.COUnL yO Lenssen and State of North Carolina, and 
the principal office of said corporation is to be at No. ........ bin) th 
Street sn Tne ea Of paeaevs tac: aforesaid. 


Third. The object for which said association is formed is to enable the 
subscribers hereto to assist each other, and all who may become associated with 
them, in making loans to its members only, and to enable them to acquire real 
estate, making improvements thereon and removing encumbrances therefrom 
by the payment of periodical installments, and to accumulate a fund, to be paid 
by its members who do not obtain loans for the purposes aforesaid when the 
funds of said association shall amount to the sum of....... dollars per share 
of the first and subsequent classes or series. 

Fourth. The amount fixed as the value of each share, when matured or full 
Daldisstorberes.to.wend dollars. The number of shares to be subscribed before 
said association shall begin business shall be...... The maximum number of 
shares in this association at any one time to be in force shall be........ The 
number of shares subscribed for by the incorporators is...... , and the number 
of shares subscribed for by each of them is as follows: 

NAME NUMBER OF SHARES 


tO eS LO a a Oe ee Oe ee ee ee ee te era eer ee ee ee We ee tr et et ee et 
Ries SHES. © Seated toenen 8) e1 ere. omiew 6) ae Répeey o 6 ee ee) ap) PURGE) et uecie! «46 re Veuee, Ye) ke) ell aie) her ue MeMhonse g emer ‘er ence) ie 
Fer eee Pe ee) epee tare ef eee dt eee Doreen ww fd Le err eee ee eke ace Seat Me ac) CY a Oe oe emt ee 
Rue tS) sO.) Ol Sg eele Ca Sul etisn elie Cuembe Molders, oe =e ph TPO GA ARE Fe cre ei 6 0 eb emit ec ees sh bbs 8 Cel Pa. (Oey fe! 64, 6 48" ce 


wre oe See Doe Ole eee ecg OF U6) BLS eu ® .ie aes ef cet eee en, De eae FR FP) 6h ae 66) fee) ene Freee Cele eke. 69. Ae Leto oe «eh ker. © Oe 


daamol acre. eiety wAw D4 19: nee 


2 SUL 27n FE het! (Seal.) 
R.cibat Ob eh Se Bee ee on a: (Seal.) 
ce OR toto ae cet aes th. (Seal.) 
PSB: OR. a aI ete SE eee be (Seal.) 
el +. tte es Ten are ved wast Thos ae: (Seal.) 
er for een) eA (Seal.) 
pe Rts, SRDS Ae ALOT a es tee)... (Seal.) 
Signed, sealed, and delivered in the presence of ............... 
ro05tc? 485) se27- Revi, S29 3879s CoSHiseblT2:) 
Applied in White v. Smith, 256 N.C. 218, 123 
S.E.2d 628 (1962). 
§ 54-6. When to begin business. — Upon filing the certificate of 


incorporation with the register of deeds of the county where the principal office 
of the corporation is located, and with the Administrator of the Savings and Loan 
Division, the company shall become a body politic and corporate, and shall be 
authorized to begin business, when licensed by the Administrator of the Savings 


119 


§ 54-7 CH. 54. COOPERATIVE ORGANIZATIONS S RATT 


and Loan Division. (Code, s. 2297; Rev., s. 3880; 1907, c. 959, s. 1; C. S., s. 5173; 
19bT eA Genco sw, LO, CHsb4asaibis) 


Cross Reference. — See Editor’s note to 8 
53-5. 


§ 54-7. Chapter on corporations applicable. — All of the provisions of law 
relating to private corporations, and particularly those enumerated in the 
Chapter entitled Corporations, not inconsistent with this Subchapter, or with the 
business of earn and loan associations, shall be applicable to building and 
loan associations. (Rev., s. 8882; C. S., s. 5174.) 


Applied in White v. Smith, 256 N.C. 218, 123 
S.E.2d 628 (1962). 


§ 54-8. Charters validated. — The charters of all building and loan 
associations heretofore organized are hereby in all respects validated and 
confirmed, and all such associations shall have the powers and privileges of 
de formed under this Subchapter. (1905, c. 485, s. 27; Rev., s. 3883; C. 

ees 110s) 


§ 54-9. May become members of and hold stock in federal home loan bank. 
— Any building and loan association heretofore or hereafter organized under 
the laws of this State may subscribe to, purchase, hold, own and dispose of stock 
in any federal home loan bank, and may become members of any such bank 
authorized by or organized under an act of Congress entitled “The Federal Home 
Loan Bank Act,” approved July 22, 1982. (19388, c. 20.) 


§ 54-10. Annual meetings. — The annual meeting of any such association 
shall be held at such time and place as shall be fixed in the notice of said meeting. 
There shall be published once a week for two weeks preceding such meeting, 
in a newspaper published in the county or town where the association has its 
principal office, a notice, signed by the secretary, of such meeting, and the time 
and place where the same is to be held; and such further notice shall be given 
as the charter or bylaws of the association may require. Notice of special 
meetings of shareholders shall be given in a like manner. Unless otherwise 
provided, 25 shareholders, present in person or represented by proxy, shall 
constitute a quorum at any regular or special shareholders’ meeting. If no 
newspaper be published in the county or town in which any association has its 
principal office, then the notice above provided may be published by posting 
same at a conspicuous place in the office of the association, and a like notice 
at the door of the county courthouse. (1933, ¢c. 19.) 


§ 54-11. Conversion of building and loan associations into federal savings 
and loan associations. — Any corporation organized and existing under the 
laws of this State and operating as a building and loan association may convert 
itself into a federal savings and loan association pursuant to an act of Congress, 
approved June 13, 1933, entitled “Home Owners’ Loan Act of Nineteen Hundred 
and Thirty-three,” and any amendments thereto, with the same force and effect 
as though originally incorporated under such act of Congress, and the procedure 
to effect such conversion shall be as follows: 


(1) The directors shall submit a plan of conversion to the Administrator of 
the Savings and Loan Division, and he may approve the same, with or 
without amendment, or disapprove the plan. If he approve the plan, 
then same shall be submitted to the shareholders as provided in the next 
subdivision. 
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(2) A meeting of the shareholders shall be held upon not less than 10 days’ 
written notice to each shareholder, served personally or sent by mail 
to the last known address of such shareholder, postage prepaid, such 
notice to contain a statement of the time, place and purpose for which 
such meeting is called. It shall be regarded as sufficient notice of the 

urpose of said meeting if the call contain the following statement: 
‘The purpose of said meeting being to consider the matter of the 
conversion of this corporation into a federal savings and loan 
association, pursuant to act of Congress approved June 13, 1933.” The 
secretary or other officer of the corporation shall make proof by 
affidavit at such meeting of due service of the notice or call for said 
meeting. 

(3) At the meeting of the shareholders of such corporation, called and held 
as above provided, such shareholders may, by affirmative vote of a 
majority of shareholders present, in person or by proxy, declare by 
resolution the determination to convert said corporation into a federal 
savings and loan association. A copy of the minutes of the proceedings 
of such meeting of the shareholders certified by the president or vice- 
president and secretary or assistant secretary of the corporation shall 
be filed in the office of the Administrator of the Savings and Loan 
Division of this State within five days after such meeting, and a like 
copy shall also be filed in the office of the register of deeds of the county 
in which such corporation has its principal office. Each of said certified 
copies when so filed shall be presumptive evidence of the holding and 
the action of such meeting. 

(4) Within a reasonable time after the receipt of a certified copy of the 
minutes of said meeting the Administrator of the Savings and Loan 
Division shall either approve or disapprove the same. If the proceedings 
be approved by him he shall so endorse the certified copy of the minutes 
in his office, and shall issue a certificate certifying his approval of the 
conversion and proceedings and send the same to the corporation. Such 
certificate shall be recorded in the office of the register of deeds of the 
county in which the corporation has its principal office, and the original 
shall be held by the corporation. If the Administrator disapproves such 
proceedings he shall mark the certified copy of minutes in his office 
disapproved and notify the corporation to that effect. 

(5) Within 60 days after approval of the proposed proceedings by the 
Administrator of the Savings and Loan Division, the officers of said 
corporation shall take such action, in the manner prescribed or 
authorized by the laws of the United States, as shall make it a federal 
savings and pee association, and there shall thereupon be filed in the 
office of the Administrator of the Savings and Loan Division a copy of 
the charter or authorization issued to such corporation by the Federal 
Home Loan Bank Board, or a certificate showing the organization or 
conversion of such corporation into a federal savings and loan 
association, and upon such filing with the Administrator of the Savings 
and Loan Division the corporation shall cease to be a State corporation 
and shall be deemed to be converted into a federal savings and loan 
association. 

(6) Whenever any such corporation shall so convert itself into a federal 
savings and loan association it shall thereupon cease to be a corporation 
under the laws of this State, except that its corporate existence shall 
be deemed to be extended for the purpose of prosecuting or defending 
suits by or against it and of enabling it to close its concerns as a State 
corporation, and to dispose of and convey its property. At the time when 
such conversion becomes effective all the property of the State 
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corporation, including all its right, title and interest in and to all 
property of whatever kind, whether real, personal or mixed, and things 
in action, and every right, privilege, interest and asset of any 
conceivable value or benefit then existing, belonging or pertaining to 
it, or which would inure to it, shall immediately by act of law and 
without any conveyance or transfer, and without any further act or 
deed, be vested in and become the pat erty of the federal savings and 
loan association, which shall have, hold and enjoy the same in its right 
as fully and to the same extent as the same was possessed, held and 
enjoyed by the State corporation; and the federal savings and loan 
association as of the time of the taking effect of such conversion shall 
succeed to all the rights, obligations and relations of the State 
corporation. 


(7) Any such corporation may, instead of effecting the conversion above 


provided, at a meeting called and held as above outlined, authorize the 
sale of all or any portion of its assets, subject to the approval of the 
Administrator of the Savings and Loan Division, to a fandral savings 
and loan association or to a building and loan association of this State, 
and subject to the approval of the Administrator of the Savings and 
Loan Division, may authorize the taking of stock in the association so 
buying the assets in payment thereof; and upon liquidation of the 
selling corporation the stock so received shall be distributed to its 
shareholders. In the event such sale shall be authorized, and approved 
by the Administrator of the Savings and Loan Division, the directors 
and officers shall have full power and authority to do any and 
everything necessary to carrying same into effect. (19385, c. 104; 1967, 
CU SZBNSRORILOTLeCo64 Salis) 


Cross Reference. — See Editor’s note to 8 


53-5. 


§ 54-12. Conversion of federal association into State association. — Any 
federal savings and loan association organized and existing under the Home 
Owners’ Loan Act of 1933, as amended, may convert into a building and loan 
association, pursuant to the provisions of this Chapter, with the same force and 
effect as though originally incorporated under the provisions of this Subchapter, 
by complying with the acts of Congress and the requirements of federal 
Coe AOry authority, and also by following the procedure as set out below: 


(1) T 


e directors of such federal savings and loan association shall submit 
a plan of conversion to the Federal Home Loan Bank Board (hereinafter 
referred to as “‘Board’’) or other federal regulatory authority, and also 
to the Administrator of the Savings and Loan Division of the State of 
North Carolina. When such plan has been approved, either with or 
without amendment by both of said authorities, then said plan shall be 
submitted to the members of such association as provided in the next 
subdivision. 


(2) A meeting of the members shall be held upon not less than 10 days’ 


written notice to each member, served personally or sent by mail to the 
last known address of such member, postage prepaid, such notice to 
contain a statement of the time, place ane purpose for which such 
meeting is called. It shall be regarded as sufficient notice of the purpose 
of said meeting if the call contain the following statement: “The 
putnone of said meeting being to consider the matter of the conversion 
of this association into a building and loan association, pursuant to the 
provisions of the laws of the State of North Carolina.” The secretary 
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or other officer of the association shall make proof by affidavit at such 
meeting of the due service of the notice or call for said meeting. 

(3) At the meeting of the members of such association, called and held as 
above provided, such members may, by affirmative vote of fifty-one 
percent (51%) or more of members present, in person or by proxy, 
declare by resolution the determination to convert said association into 
a building and loan association operating under the laws of this State. 
A copy of the minutes of the proceedings of such meeting of the 
members, certified by the president or vice-president and secretary or 
assistant secretary of the association, shall be filed with the Federal 
Home Loan Bank Board within five days after such meeting. Such 
certified copy, when so filed, shall be presumptive evidence of the 
holding and the action of such meeting. 

(4) Within 30 days after the approval of said proceedings by the Board, the 
officers of said association shall file with the register of deeds of the 
county where such association is designed to act a copy of the 
certificate of incorporation of such association, signed by at least seven 
members, to be recorded in the office of such register of deeds. Such 
certificate of incorporation shall conform to the provisions of the laws 
of this State. The register of deeds shall certify a copy of the certificate 
to the Administrator of the Savings and Loan Division, and shall not 
issue or record the same until duly authorized to do so by the 
Administrator of the Savings and Loan Division. Upon receipt of a copy 
of the certificate of incorporation the Administrator of the Savings and 
Loan Division shall at once examine into the facts connected with the 
conversion of such association, and, if it appears that such association 
if converted will be lawfully entitled to commence business as a building 
and loan association pursuant to the laws of this State, the 
Administrator of the Savings and Loan Division shall so certify to the 
register of deeds in the county in which the association will be located, 
who shall thereupon issue and record such certificate of incorporation. 
Upon the issuance and recordation of such certificate of incorporation 
the association shall file with the Board a certified copy of same. 
Thereupon the association shall cease to be a federal savings and loan 
association and shall be deemed to be converted into a building and loan 
association under the laws of this State, whose corporate existence shall 
be deemed then to begin. 

(5) At the time when the corporate existence of said State association begins 
all the property of the said federal association, including all its rights, 
title aa interest in and to all property of whatsoever kind whether real, 

ersonal or mixed, and things in action, and every right, privilege, 
interest and asset of any conceivable value or benefit then existing, 
belonging or pertaining to it, or which would inure to it, shall 
imfhediately by act of law and without any conveyance or transfer, and 
without any further act or deed, be vested in and become the property 
of such State association, which shall have, hold and enjoy the same 
in its own right as fully and to the same extent as if the same was 
possessed, held or enojoyed by said federal association; and such State 
association shall be deemed to be a continuation of the entity and the 
identity of said federal association, operating under and pursuant to 
the laws of this State, and all the rights, obligations and relations of 
said federal association to or in respect to any person, estate, or 
creditor, depositor, trustee or beneficiary of any trust, and in or in 
respect to any executorship or trusteeship or other trust or fiduciary 
function, shall remain unimpaired, and such State association, as of said 
beginning of its corporate existence, shall by operation of this section 
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succeed to all such rights, obligations, relations and trusts, and the 
duties and liabilities connected therewith, and shall execute and 

erform each and every such trust and relation in the same manner as 
if such State association had itself assumed the trust or relation, 
including the obligations and liabilities connected therewith. (1937, c. 
120196780. SZbesee UCL h64 86 e114 


Cross Reference. — See Editor’s note to 8 
53-5. 


§ 54-12.1. Merger of building and loan associations. — Any two or more 
building and loan associations organized or to be organized, or existing under 
the laws of this State and operating under the provisions of this Subchapter, 
may merge into a single association which may be either one of said 
merging associations, and the procedure to effect such merger shall be as 
follows: 

| merge, may, at separate meetings, enter into a written agreement of 
merger signed by them, and under the corporate seals of the respective 
associations, specifying each association to be merged and the 
association which is to receive into itself the merging association or 
associations, and prescribing the terms and conditions of the merger 
and the mode of carrying it into effect. Such merger agreement may 

rovide the manner and basis of converting or exchanging the shares 
in the association or associations so merged for shares of the same or 
a different class of the receiving association. 

(2) Such merger agreement together with the copies of the minutes of the 
meetings of the respective boards of directors verified by the 
secretaries of the respective meetings shall be submitted to the 
Administrator of the Savings and Loan Division, who shall cause a 
careful investigation and examination to be made of the affairs of the 
associations proposing to merge, including a determination of their 
respective assets and liabilities. The reasonable cost and expenses of 
such examination shall be defrayed by each association so investigated 
and examined. If, as a result of such investigation, he shall conclude 
that the shareholders of each of the associations proposing to merge 
will be benefited thereby, shall, in writing, approve same, or shall, if 
he deems that the proposed merger will not be in the interest of all 
members of the association so merging, disapprove, in writing, the 
same. If he approve the merger agreement, then same shall be 
submitted, within 80 days after notice to such associations of such 
approval, to the shareholders of each of such associations, as provided 
in the next subdivision. 

(3) A special meeting of the shareholders of each of said associations shall 
be held separately upon written notice to each shareholder of not less 
than 20 days, specifying the time, place, and purpose for which such 
meeting is called and such notice shall be served personally or sent by 
mail, postage prepaid, to each shareholder at the last known address 
of such shareholder appearing upon the books of the association; of the 
time, place and object of which meeting due notice shall be given by 
publication at least once a week for four successive weeks in one or 
more newspapers published in the county wherein each such association 
has its DEINE office or conducts its business (and if there be no 
newspaper published in such county then in a Bey SPapea published in 
an adjoining county). The secretary or other officer of the association 
shall make proof by affidavit at such meeting of the due service of the 
notice or call for said meeting. 
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(4) At separate meetings of the shareholders of each of such associations, 
called and held as above provided, such shareholders representing a 
majority of the outstanding shares of stock entitled to vote, by 
affirmative vote of at least two thirds of the shareholders present, in 
person or by proxy, may declare by resolution the determination to 
merge into a single association upon terms of the merger agreement 
as shall have been agreed upon by the directors of the respective 
associations and as approved by the Administrator of the Savings and 
Loan Division. Members -of the associations who do not attend the 
meetings or who do not vote thereat, shall, if the merger is so approved 
by the members, be deemed to consent to the merger. Upon the 
adoption of such resolution, a copy of the minutes of the proceedings 
of such meetings of the shareholders of the respective associations, 
certified by the president or vice-president and secretary or assistant 
secretary of the merging associations, shall be filed in the office of the 
Administrator of the Savings and Loan Division of this State, within 
10 days after such meetings, and within 15 days after the receipt of 
a certified copy of the minutes of said meetings the Administrator of 
the Savings and Loan Division shall either approve or disapprove the 
same. If the proceedings be approved by him he shall so endorse the 
certified copy of the minutes in his office, and shall issue a certificate 
certifying his approval of the merger and send same to each of said 
associations. Such certificate shall be filed and recorded in the office 
of the register of deeds of the county or counties in this State in which 
the respective associations so merged shall have their original 
certificates of incorporation recorded; provided, that the only fees that 
shall be collected in connection with the merger of said associations 
shall be filing and recording fees. When such certificate is so filed, the 
merger agreement shall take effect according to its terms and shall be 
binding upon all the members of the associations so merging, and the 
same Shall thence be taken and deemed to be the act of merger of such 
constituent building and loan associations under the laws of this State, 
and such record or certified copy thereof shall be evidence of the 
agreement and act of merger of said building and loan associations and 
the observance and performance of all acts and conditions necessary 
to have been observed and performed precedent to such merger. If the 
Administrator shall disapprove the proceedings he shall mark the 
certified copies of the meetings in his office disapproved and notify the 
associations to that effect. 

(5) Upon the merger of any association, as above provided, into another: 
a. Its corporate existence shall be merged into that of the receivin 

association; and all and singular its rights, powers, privileges ahd 
franchises, and all of its property, including all right, title, interest 
in and to all property of whatsoever kind, whether real, personal 
or mixed, antl things in action, and every right, privilege, interest 
or asset of any conceivable value or benefit then existing belonging 
or pertaining to it, or which would inure to it under an unmerged 
existence, shall immediately by act of law and without any 
conveyance or transfer, and without any further act or deed, be 
vested in and become the property of such receiving association 
which shall have, hold and enjoy the same in its own right as fully 
and to the same extent as if the same were possessed, held or 
enjoyed by the association or associations so merged; and such 
recelving association shall absorb fully and completely the 
association or associations so merged; 
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b. Its rights, liabilities, obligations and relations to any person shall 
remain unchanged, and the association into which it has been 
merged shall, by the merger, succeed to all the relations, 
obligations and liabilities, as though it had itself assumed or 
incurred the same, and no obligation or liability of a member in an 
association a party to the merger shall be affected by the merger, 
but the obligations and liabilities shall continue as they existed 
before the merger, unless other otherwise provided in the merger 
agreement; 

ec. A pending action or other judicial proceeding to which any 
association that shall be so merged is a party, shall not be deemed 
to have abated or to have discontinued by reason of the merger, 
but may be prosecuted to final judgment, order or decree in the 
same manner as if the merger had not been made; or the receiving 
association may be substituted as a party to such action or 
proceeding, and any judgment, order or decree may be rendered 
for or against it that might have been rendered for or against such 
other association if the merger had not occurred. (1948, c. 450, s. 
lL eLUGieaCaoZomsi Oo; ios Ll, Cr o04) Si 171.) 


Cross Reference. — See Editor’s note to 8 
53-5. 


ARTICLE 2. 
Shares and Shareholders. 


§ 54-13. Number of shares and entrance fee prescribed. — Any corporation 
created under and by virtue of this Subchapter shall have power to declare in 
its certificate of incorporation the maximum number of shares of which the 
corporation shall consist to be in force at any one time, the par value of the same, 
to prescribe the entrance fee per share to be paid by each shareholder at the 
time of subscribing, to regulate the amount of the installments to be paid on 
each share, and the time at which the same shall be paid and payable: Provided, 
that not more than one percent (1%) of the par value of each share of stock 
subscribed may be paid as commissions or other remuneration for the soliciting 
and sale of stock. (1905, c. 435, s. 3; Rev., s. 3887; C. S., s. 5176; 1931, c. 75.) 


Editor’s Note. — No penalty is attached for discovered through the annual report (see 8 
violation of the proviso, but the license of the 54-26) or otherwise, 9 N.C.L. Rev. 351. 
association might be revoked under the provi- Applied in Dorrity v. Greater Durham Bldg. 
sions of § 54-28 if any prohibited payments were & Loan Ass’n, 204 N.C. 698, 169 S.E. 640 (1933). 


§ 54-14. Different classes of shares; dividends; reserve fund. — Every 
building and loan association doing business in this State shall be authorized to 
issue aS many series or classes and kinds of shares and at such stated periods 
as may be provided for in its charter or bylaws, or by the federal home loan bank 
and Federal Savings and Loan Insurance Corporation for federal savings and 
loan associations, subject to such regulations and limitations as_ the 
Administrator of the Savings and Loan Division may prescribe: Provided, the 
dividends on paid-up stock shall be less than the association is earning, and such 
stock may have the right to share in the dividends between the rate paid and 
the earned per centum. Every association shall at all times have on hand and 
unpledged, investments in ablieehons of the United States government or the 
government of the State of North Carolina, or stock in the federal home loan 
bank, or bonds issued by the federal home loan bank, or on deposit in such bank 
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or banks as may have been approved by a majority of the entire board of 
directors, an amount equal to at least five per centum (5%) of the aggregate 
amount of paid-up stock outstanding, as shown by the books of the association. 
When the aggregate of investment or funds in hand or on deposit as herein 
provided falls below the amount required under this section, the association shall 
make no new real estate loans until the required amount has been accumulated: 
Provided, that the refinancing, recasting or renewal of loans previously made, 
and/or loans made as a result of foreclosure sales under instruments held by 
the interested building and loan association, shall not be considered as new loans 
within the meaning of this section. (1905, c. 485, s. 6; Rev., s. 3889; 1907, c. 959, 
Seon OL ecadg9oncasrCes sable Oo a CaLO7 1933 FORZO e941: CaGT ayer, 
Gaddbb1 94d, cn s04eseli)) 


Editor’s Note. — For comment on the 1933 
amendment, see 11 N.C.L. Rev. 207. 


Optional payment stock may be issued under 
this section. Lumpkin v. Durham Bldg. & Inv. 
Co., 204 N.C. 5638, 169 S.E. 156 (1933). 


§ 54-15. Certificate issued and payment enforced. — Any such corporation 
shall have power to issue to each member a certificate of the shares held by him, 
and to enforce the payment of all installments and other dues due to the 
corporation from the members or shareholders by such fines and forfeitures as 
the corporation may from time to time provide in the bylaws of its certificate 
of incorporation. (1905, c. 485, s. 4; Rev., s. 8888; C. 8., s. 5178.) 


§ 54-16. New members admitted. — Any person applying for membership 
or shares in any corporation after the end of a month from the date of its 
incorporation may be required to pay, on subscribing, such sums or assessments 
as may from time to time be fixed and assessed in the manner provided by the 
corporation, in order to place such new member or shareholder on like footing 
with the original members and others holding shares at the time of such 
application. (1905, c. 435, s. 5; Rev., s. 8886; C. 8., s. 5179.) 


§ 54-17. Shareholders equally liable. — All shareholders shall occupy the 
same relative position as to debts, losses, and profits of the association: 
Provided, that this shall not prevent the payment of a lesser rate of dividend 
on paid-up stock as provided in G.S. 54-14, but this provision shall not prevent 
any association from receiving dues in advance, allowing such a rate of interest 
for the anticipated payments of dues as may be agreed upon by the directors. 
No series or class of stock shall be paid off until fully matured: Provided, that 
this section shall not prevent the cashing in of any stock before maturity. (1905, 
C. ca TEV nse pooa| OU tec Yoo, Ss: 21919 ec 17 9Nce2s O45 52518041931; 
Ca 9: 


Editor’s Note. — For comment on the 1931 
amendment, see 9 N.C.L. Rev. 352. 

Liability upon Insolvency. — In case of the 
insolvency of a building and loan association, 
every person having stock therein, whether as 
creditor or debtor, must be considered a corpora- 
tor, and every member indebted to it must be 
treated as a debtor. Strauss v. Carolina Inter- 
state Bldg. & Loan Ass’n, 117 N.C. 308, 28 S.E. 
450 (1895); Strauss v. Carolina Interstate Bldg. 
& Loan Ass’n, 118 N.C. 556, 24 S.E. 116 (1896). 

Such debtors upon insolvency are liable for 
authorized assessments to cover losses. New 
Bern Bldg. & Loan Ass’n vy. Blalock, 160 N.C. 
490, 76 S.E. 532 (1912). 


Where a corporation becomes the holder of 
stock in a building and loan association, which 
becomes insolvent, it may be held liable on the 
same, as an incorporator, in the association issu- 
ing the stock. Meares v. Fairley, 126 N.C. 662, 
36 S.E. 180 (1900). 

Stockholder and Debtor. — Where the bor- 
rower from a building and loan association takes 
out stock, to pay at maturity the debt secured 
by a mortgage on his building he occupies, upon 
the bankruptcy of the association in the hands 
of a receiver in bankruptcy, two independent re- 
lations to the association, that of stockholder, 
and that of debtor to the association, and he is 
not entitled to have his payments made on his 
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shares of stock credited to his debt, as against 
the claims of the other creditors. Rendleman v. 
Stoessel, 195 N.C. 640, 148 S.E. 219 (1928). 


§ 54-18. Minors as shareholders. — Minors of the age of 12 years and 
upwards are authorized and empowered to become shareholders in and buy, sell, 
hold, pay dues on, withdraw, transfer, and otherwise deal in the shares in any 
such association in the same manner and with the same powers, rights, and 
liabilities, force and effect as though such minors were of full age. The 
pac ons of this section shall apply to federal savings and loan associations 

aving their principal offices in this State. (1908, c. 728; 1905, c. 485, s. 1; Rev., 
BeOoo0, OU. 5.18: OlOL eso ACemL Gos) 


This section is a statutory exception to the Carolina Joint-Stock Land Bank, 208 N.C. 41, 178 
general rule that contracts of infants are voida- S.E. 863 (1935). 
ble at the option of the infant, and when so Stated in Gastonia Personnel Corp. v. Rogers, 
avoided are void ab initio. Coker v. Virginia- 276 N.C. 279, 172 S.E.2d 19 (1970). 


§ 54-18.1. Shares issued in two or more names. — A single membership in 
an association may be held by two or more persons and the share or share 
account certificates may be issued in their names, and in the absence of written 
instructions to the contrary, consented to by the association, the value of such 
share or share account certificates and any dividends thereon may be paid by 
such association to any one or more of such persons whether the others be living 
or not, and the receipt or acquittance of the person so paid shall fully exonerate 
and discharge the association from all liability to any person having any interest 
in such account, and the last survivor of such persons may transfer such 
membership and the share or share account certificates to himself or to any 
other person. Nothing herein contained shall be construed to repeal or modify 
any of the provisions of G.S. 105-24 relating to the administration of the 
inheritance tax laws, or provisions of laws relating to inheritance tax, nor shall 
the provisions herein contained regulate the rights and liabilities of the parties 
having interest in such share or share account certificates as among themselves 
but shall regulate, govern and protect the associations in their dealings with 
members holding share or share account certificates as herein provided, and 
further provided that the provisions herein shall also apply to members of 
eer i and loan associations having their principal offices in this State. 

ace 718! 


§ 54-18.2. Shares acceptable as deposit of securities. — Notwithstanding 
any restrictions or limitations contained in any law of this State, shares of any 
building and loan association organized under the laws of this State or of any 
federal savings and loan association having its principal office in this State may 
be accepted by any agency, department, or official of the State of North Carolina 
in any case wherein such agency, department or official acting in its or his 
official capacity requires that securities be deposited with such agency, 
department or official. (1959, c. 363.) 


ARTICLE 2A. 
Savings Accounts. 


§ 54-18.3. Savings accounts authorized; terms of payment and withdrawal. 
— Notwithstanding any other provisions of law, any Rete and loan 
association or savings and loan association incorporated under the laws of this 
State or any federal savings and loan association having its principal office in 
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North Carolina is authorized to raise capital in the form of such savings deposits 
or Savings accounts as are authorized by its charter or by regulation of the 
Administrator of the Savings and Loan Division and may issue such passbooks, 
time certificates of deposit, or other evidence of savings accounts as are so 
authorized. Holders of savings accounts and obligors of an association shall to 
such extent as may be provided by its charter or by regulations of the 
Administrator of the Savings and Loan Division, be members of the association, 
and shall have such voting rights and such other rights as are thereby provided. 
Except as may be otherwise authorized by the association’s charter or regulation 
of the Administrator of the Savings and Loan Division in the case of savings 
accounts for fixed or minimum terms of not less than 30 days, the payment of 
any savings account shall be subject to the right of the association to require 
such advance notice, not less than 30 days, as shall be provided for by the charter 
of the association or the regulations of the Administrator of the Savings and 
Loan Division. The payment of withdrawals from savings accounts in the event 
an association does not pay all withdrawals in full (subject to the right of the 
association to require notice) shall be subject to such rules and procedures as 
may be prescribed by the association’s charter or by regulation of the 
Administrator of the Savings and Loan Division. Savings accounts shall not be 
subject to check or to withdrawal or transfer on negotiable or transferable order 
or authorization to the association, but the Administrator of the Savings and 
Loan Division may by regulation provide for withdrawal or transfer of savings 
accounts upon nontransferable order or authorization. To such extent as the 
Administrator of the Savings and Loan Division may authorize by regulation 
or advice in writing, an association may borrow, may give security, and may 
issue such notes, bonds, debentures, or other obligations, or other securities as 
the Administrator of the Savings and Loan Division may so authorize. (1969, c. 
AA etd ec. poses lid 


§ 54-18.4. Reserve fund required. — Any capital raised pursuant to the 
provisions of G.S. 54-18.8 shall be added to the amount of capital raised by the 
issuance of stock of the association for the purposes of determining the amount 
of the reserve fund required by G.S. 54-14. (1969, c. 449, s. 2.) 


§ 54-18.5. Administrator of the Savings and Loan Division to adopt rules 
and regulations. — The Administrator of the Savings and Loan Division shall 
adopt rules and regulations for the implementation of the authority herein 
vested in savings and loan associations. (1969, c. 449, s. 8; 1971, c. 864, s. 17.) 


ARTICLE 38. 
Loans. 


§ 54-19. Manner of making loans; security required. — At such times as 
the bylaws shall designate, not less frequently than once a month, the board of 
directors shall hold meetings at which the funds in the treasury applicable for 
loans may be loaned: Provided, that between meetings of the board of directors 
any three members of said board may act as an executive committee and may, 
by unanimous vote, make such loans. Any loans so made or approved by the 
executive committee shall be reported to the board of directors at its next 
meeting. No loans shall be made by such association to anyone not a member 
thereof. Borrowers shall be required to give real estate security, either by way 
of mortgage or deed or trust, subject only to mortgages or deeds of trust to 
secure loans made by the association and undue taxes and special assessments: 
Provided, that the shares of any such association may be received as security 
for a loan on such shares of an amount not to exceed the withdrawable value 
thereof: Provided, further, that bonds issued as general obligations of the United 
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States government and bonds issued as general obligations of the State of North 
Carolina may be received as security to an amount not exceeding ninety per 
centum (90%) of the face value of such bonds. (1905, c. 485, s. 8; Rev., s. 3890; 
1907, c. 959, s. 4; 1919, c. 249; C.S., s. 5182; 1937, c. 11; 1941, c. 65; 1959, c. 158.) 


Cross References. — As to investment in As to loans on mortgages, etc., issued under the 
bonds guaranteed by United States, see § 53-44. Federal Housing Act, see § 53-45. 


§ 54-20. Direct reduction of principal. — The board of directors of any 
building and loan association, heretofore or hereafter organized under the laws 
of this State, may, unless specifically prohibited by the certificate of 
incorporation, constitution or bylaws of the association, by resolution or bylaw, 
permit borrowing members to repay their indebtedness by a direct monthly or 

eriodical reduction of principal method. In every such case the borrower shall 
in writing make such agreement with the association relative to the repayment 
of his indebtedness as the directors may require. The agreement shall stipulate 
that the borrower or debtor shall make periodical payments, not less frequently 
than once a month, until such mortgage indebtedness and advances, if any, made 
by the association for payment of taxes, assessments, insurance premiums and 
other purposes, as may be owing from the borrower to the association, with 
interest thereon, shall have been fuily paid. The balance of any loan account 
under such direct reduction of principal method shall be determined monthly, 
quarterly or semiannually, in order to ascertain the amount then necessary to 
satisfy in full the mortgage obligation, and when so ascertained such amount 
Shall be the amount due upon said loan at said time to said association or any 
representative or successor thereof. Any association permitting such method of 
repayment may adopt a plan by which the interest shall be computed periodically 
on the preceding balance, and such interest shall be added to that preceding 
balance, together with any and all advances and other charges above 
enumerated made for the benefit of the borrower during the said interest period, 
and then there shall be deducted from the total any and all payments made by 
the borrower to the association during said period, or since the preceding balance 
was Set up. 


All payments made on a loan under such plan of direct Pe reduction 
shall be applied first to interest, and then to the principal of advances made for 
the account of the borrower and charged thereto, and to the principal of the loan. 
The board of directors may adopt any other direct periodic reduction of principal 
plan that will require complete repayment of such loans: Provided, no plan of 
payment shall be adopted that will not mature and ae off the loan within a term 
to be fixed by the Commissioner of Insurance o North Carolina, which term 
shall not exceed 40 years from the date of the making thereof: Provided further, 
the board of directors may authorize the renewal or extension of the time of 
repayment of any loan theretofore made. Every person who has obtained or shall 
obtain a loan upon this or any other plan, or who has assumed or shall assume 
payment of a loan theretofore made upon this or any other plan or who shall 

e obligated upon any loan held by an association, shall be by reason thereof 
a member of the association making or holding such loan and shall be deemed 
a member until such loan is fully paid or assumed by another person or persons 
acceptable to the association. Such association may issue certificates of stock 
or membership to such member, but certificates shall not be necessary or 
required. (1937, c. 18; 1945, c. 189, s. 1; 1959, c. 367; 1971, c. 466.) 


§ 54-21. Insured and guaranteed loans. — (a) Notwithstanding any other 
prowslons of law, any such association, incorporated under the laws of this 
tate, is authorized to make any real estate mortgage loan, which is insured or 
guaranteed, in any manner, in whole or in part, by the United States or any 
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instrumentality thereof, or for which there is a commitment to insure or 
uarantee; provided, the association making any insured or guaranteed second 
ien Shall also hold the first lien on the property. 

(b) And, further, notwithstanding any other provision of law, any such 
association, incorporated under the laws of this State, is authorized to make any 
real estate repair or improvement loan under Title I of an act of Congress of 
the United States entitled “National Housing Act,” as amended, when such loan 
is insured in whole or in part by the government of the United States or any 
instrumentality thereof; provided, however, no such loans may be made by any 
association when the total outstanding balance of principal and interest due the 
association on such loans shall equal or exceed the sum of its unencumbered 
contingent reserve and the insurance reserve accumulated to the credit of the 
association by reason of such loans. (1941, c. 64; 1945, c. 189, s. 2; 1947, c. 694.) 


§ 54-21.1. Purchase of loans. — Any such association, incorporated under 
the laws of this State, is authorized to invest any funds on hand, in excess of 
the demands of its shareholders, in the purchase of loans of a type which the 
association would be permitted to make under this Article; provided, that such 
purchase shall not be made until the purchaser has received the approval of two 
thirds of the entire membership of the board of directors, in a regular or called 
session, and provided, that separate appraisals be made on each property 
involved and a certificate of title be furnished by an approved attorney for the 
association. (1945, c. 189, s. 3.) 


§ 54-21.2. Investments. — (a) Any building and loan association or savings 
and loan association incorporated under the laws of this State is authorized to 
invest any funds on hand, in excess of the demands of its shareholders, in bonds 
or evidences of indebtedness of the United States government, or guaranteed 
by it; in bonds or other evidences of indebtedness of the State of North Carolina; 
in demand or time deposits with such bank or banks as may be approved by a 
majority of the board of directors; in stock of a federal home loan bank of which 
it is a member and in any obligations or consolidated obligations of any federal 
home loan bank or banks; in stock or obligations of the Federal Savings and Loan 
Insurance Corporation; in stock or obligations of the National Mortgage 
Association or any successor or successors thereto; in savings accounts of any 
association operating under the provisions of this section, or in savings accounts 
of any federal savings and loan association having its principal office within the 
State, subject to the maximum amounts insured by any federal agency; in stock 
and obligations of any corporation doing business in North Carolina or of any 
agency of the State of North Carolina or of the United States where the principal 
business of such corporation or agency is to make loans for the financing of a 
college education and other educational loans, provided that each savings and 
loan association shall determine and be limited to an investment in such stock 
and obligations which shall not exceed a maximum of one percent (1%) of the 
total outstanding loans made by each such savings and loan association. 

(b) Subject to such regulations and limitations as the Administrator of the 
Savings and Loan Division may prescribe, any such association is authorized and 

ermitted to make any loan or investment now or hereafter permitted to be made 

y any federal savings and loan association by the Congress of the United 
States, Federal Home Loan Bank Board and the Federal Savings and Loan 
Insurance Corporation. 

(c) The rights and powers granted to associations by this section shall be 
deemed supplementary to aie not in substitution for any rights and powers 
heretofore or hereafter granted such associations in their charters or by the laws 
of this State. 

(d) Any savings and loan association incorporated under the laws of this State 
or any federal savings and loan association whose principal office is in the State 
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of North Carolina, may invest in the capital stock, obligations, or other securities 
of any corporation organized under the laws of the State of North Carolina when 
the entire capital stock of such corporation is owned or is to be owned by such 
savings and loan association. Provided, however, that the original di pitallstisik 
of such corporation shall aggregate at least three hundred thousand dollars 
($300,000) from subscriptions and payments by at least 10 of the aforementioned 
associations; and provided further that no association may own capital stock 
obligations or other securities of such corporation which in their aggregate 
exceeds one percent (1%) of the assets of each such savings and loan association, 
and Arovined: further that not less than one hundred percent (100%) of all the 
activities of such service corporation shall consist of originating, purchasing, 
selling and servicing loans or participating interest in loans upon real estate or 
other investments authorized to be made by savings and loan associations doing 
business in the State of North Carolina, and performing such clerical, 
bookkeeping, accounting, statistical, and other such activities, as may be 
permitted by the Administrator of the Savings and Loan Division. (1945, c. 189, 
Bea 19595'c7 36071967 cc? 560800 81011, c.. 864) s- 17.) 


§ 54-21.3. County and municipal bonds as investments. — Bonds or other 
evidences of indebtedness of counties and municipalities of the State of North 
Carolina are authorized as investments for any savings and loan association 
incorporated under the laws of this State; provided, that said bonds or other 
evidences of indebtedness of such counties and municipalities shall have a rating 
by Moody’s Investors Services, Inc., of not less than AA, and a rating by the 
North Carolina Municipal Council, Inc., of not less than 90 points out of 100 
points, and, provided further that the investment by any savings and loan 
association in such bonds or other evidences of indebtedness shall not exceed 
three percent (8%) of the total value of the outstanding shares of such 
association. (19638, c. 352.) 


§ 54-21.4. Loans for improvements to real property; mobile home 
financing. — (a) Notwithstanding any other provisions of law, any building and 
loan association or savings and loan association incorporated under the laws of 
this State or any federal savings and loan association having its principal office 
in North Carolina is authorized, without being required to take or receive any 
security, to make: 

(1) Any loan not exceeding seven thousand five hundred dollars ($7,500) 
which is made for the improvement, alteration, repairing and equipping 
real property, subject to the rules and regulations governing such loans 
as adopted by the Administrator of the Savings and Loan Division; 

rovided, however, that the combined total amount of the outstanding 
oans made under this section and the amount of the outstanding loans 
made on nonresidential real property as the term “nonresidential real 
property loan’’ is defined in the United States Code section 7701 (a) (19) 
shall not exceed nineteen percent (197%) of the total amount of the assets 
of any savings and loan association making loans under the provisions 
of this section. 

(2) Any loan for the purpose of purchasing or refinancing a mobile home, 
subject to the rules and regulations governing such loans as adopted 
by the Administrator of the Savings and Loan Division. 

(b) The loans authorized to be made by savings and loan associations under 
the provisions of this section shall be subject to such regulations and limitations 
as the Administrator of the Savings 6 Loan Division shall prescribe. (1969, 
Coles eee, O04, (Stl (olan. ped.) 


Editor’s Note. — The 1973 amendment, insub- _ thousand five hundred dollars ($7,500)” for ‘‘five 
division (1) of subsection (a), substituted “seven thousand dollars ($5,000.00)” near the beginning 
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for “outstanding loans” near the end of the sub- 
division. 


of the subdivision and ‘United States Code sec- 
tion 7701 (a) (19)” for “United States Income Tax 
Regulations section 301.7701-13” and ‘‘assets” 


§ 54-22. Repayment at any time. — Any member of such association who 
shall borrow from it shall have the right at any time PEE to the maturing of 
the shares pledged as collateral for such loan to pay off and discharge his loan 
by paying the amount received by him, including the cost and expenses of 
making the loan, if the same has been deducted therefrom, with interest at the 
rate agreed upon in the note to date of settlement, and all fines and dues then 
assessed and remaining unpaid. Upon such settlement he shall be credited with 
only the withdrawal value of his shares as fixed by the charter or bylaws, or 
by the directors of such association. In case of default by a shareholder who has 
borrowed from the association and a foreclosure of his mortgage or deed of 
trust, the amount of his indebtedness to such association shall be ascertained 
in the manner provided by this section. (1905, c. 485, s. 9; Rev., s. 3891; C. S., 


s. 5183; 1971, c. 487.) 


Cross Reference. — As to interest and usury 
laws in general, see § 24-1 et seq. 

Stockholder Cannot Escape Payment of 
Losses. — Before availing himself of the privi- 
leges provided by this section the stockholder 
must have paid any assessments to meet losses 
of the corporation. New Bern Bldg. & Loan 
Ass’n v. Blalock, 160 N.C. 490, 76S8.E. 532 (1912). 
See also Mears v. Davis, 121 N.C. 126, 28 S.E. 
188 (1897). ie % 

Usury. — An illegal transaction cannot be set- 
tled. Dickerson v. Raleigh Co-op. Land & Bldg. 
Ass’n, 89 N.C. 37 (1883). And the usury laws 
apply to the same extent as to natural persons. 
Commissioners of Craven v. Atlantic & 
N.C.R.R., 77 N.C. 289 (1877). These laws will be 
found as § 24-1 et seq. of the General Statutes, 
and they cannot be changed by special legisla- 
tion. Rowland v. Old Dominion Bldg. & Loan 
Ass’n, 116 N.C. 877, 22 S.E. 8 (1895). No subter- 
fuge such as calling the charges “fines,” “dues,” 
etc., or calling the borrower a partner will pre- 
vent the transaction from being usurious. Mills 
v. Salisbury Bldg. & Loan Ass’n, 75 N.C. 292 
(1876); Hollowell v. Southern Bldg. & Loan 
Ass’n, 120 N.C. 286, 26 S.E. 781 (1897). A full 
exposition of usury will be found in the notes to 
§ 24-2, and the principles there stated are appli- 
cable when usury is charged by a building and 
loan association. 

Same—Effect. — As stated in the notes to § 
24-2 the effect of usury is the forfeiture of the 
entire interest, and when already paid the 
recovery back of twice the amount of interest. 


Cases applying this principle to building and loan 
associations are: Smith v. Old Dominion Bldg. & 
Loan Ass’n, 119 N.C. 249, 26 S.E. 41 (1896); Hol- 
lowell v. Southern Bldg. & Loan Ass’n, 120 N.C. 
286, 26 S.E. 781 (1897); Cheek v. Iron Belt Bldg. 
& Loan Ass’n, 126 N.C. 242, 35 S.E. 463 (1900). 

This rule is qualified, however, by the equita- 
ble doctrine that where the borrower seeks an 
affirmative relief, such as to prevent the foreclo- 
sure of his mortgage, equity will make payment 
of a legal rate of interest a prerequisite to the 
grant of relief. This principle is fully explained 
in the note to § 24-2. Building and loan associa- 
tion cases applying the same are: Rowland v. Old 
Dominion Bldg. & Loan Ass’n, 118 N.C. 173, 24 
S.E. 266 (1896); Williams v. Maxwell, 123 N.C. 
586, 31 S.E. 821 (1898). 

Forfeiture of Mortgage on Default. — A con- 
tract, by which the stock, taken out by a bor- 
rower and assigned to the association, when the 
mortgage is executed, is forfeited to the associa- 
tion on default, without allowance of credit on 
the mortgage for the payments made on the 
stock, is unconscionable, and, though upheld by 
the laws of the association’s own state, will not 
be enforced in North Carolina. Rowland v. Old 
Dominion Bldg. & Loan Ass’n, 116 N.C. 877, 22 
S.E. 8 (1895). 

Refusal to Make Loan. — On the associa- 
tion’s refusal to make a loan to a subscriber, he 
is entitled to recover back money paid for shares 
of stock in the association. Fagg v. Southern 
Bldg. & Loan Ass’n, 113 N.C. 364, 18 S.E. 655 
(1893). 


§ 54-23. Power to borrow money. — Any such association may in its 
certificate of incorporation, constitution or bylaws authorize the board of 
directors from time to time to borrow money, and the board of directors ma 
from time to time, by resolution adopted by a vote of at least two thirds of all 
the directors and duly recorded in the minutes, borrow money for the association 
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on such terms and conditions as they may deem proper; but the total amount 
of money so borrowed shall at no time exceed fifty per centum (507) of the gross 
assets of such association; provided, however, any such association may borrow 
without limit from any agency or instrumentality of the United States upon such 
terms and conditions as such agency or instrumentality may impose. (1905, c. 
ASST LULNCV., Su boda, Loud Mer Ooor LO LLG, OL lolonc. 217, Oo S.08:.0184; 1933, 
Celselu4at, c, 06; 1959159) 


Editor’s Note. — For comment on 1931 
amendment, see 11 N.C.L. Rev. 208. 


ARTICLE 4. 
Under Control of Administrator of the Savings and Loan Division. 


§ 54-24. Power of Administrator of the Savings and Loan Division. — The 
Administrator of the Savings and Loan Division of the State is hereby 
empowered and directed to perform all the duties and exercise all the powers 
as to building and loan associations, unless herein otherwise provided. (1905, c. 
435,18:24;) Reve saoclssUsoe ss 5185; 19 Ce Sb42S 9172) 


§ 54-24.1. Savings and Loan Commission. — (a) There shall be in the 
Department of Commerce a Savings and Loan Commission which shall consist 
of seven members. The Secretary of the Department of Commerce shall be ex 
officio a member of the Commission and serve as chairman of the Commission. 
The five members of the Savings and Loan Advisory Board, heretofore 
appointed by the Governor, shall continue as members of this Commission and 
shall serve their full terms and their successors shall be appointed in the same 
manner and for the same terms as was heretofore aroriied for members of the 
Savings and Loan Advisory Board. Upon July 14, 1971, and quadrennially 
thereafter, the Governor shall appoint a sixth member of the Commission whose 
term shall be for four years. At least three members of the Commission shall 
be persons who have had experience in management of savings and loan 
associations. 

Meetings shall be held regularly as fixed by the bylaws but special meetings 
may be had at any time upon call of the chairman, or any three members of the 
Commission. Members of the Commission shall be reimbursed for expenses 
emcee in the performance of their duties under this section as prescribed in 

5. 188-5. 

(b) The relationship between the Secretary of Commerce and the Savings and 
en ommission shall be as defined for a type II transfer under G.S. 143A-1 
to 148A-11. 

(c) The Savings and Loan Commission is hereby vested with full power and 
authority to review, approve, or modify any action taken by the Administrator 
of the Savings and Loan Division in the exercise of all powers, duties, and 
functions vested in or exercised by the Administrator of the Savings and ‘Loan 
Division under the savings and loan association laws of this State. (1967, c. 557; 
TOT eC 2004, S214) 


State Government Reorganization. — The The Savings and Loan Association Division 
Savings and Loan Advisory Board[now Commis- was transferred to the Department of Com- 
sion] was transferred to the Department of Com- merce by § 148A-178, enacted by Session Laws 
merce by 8 148A-179, enacted by Session Laws 1971, c. 864. 

1971, c. 864. 


134 


§ 54-25 CH. 54. COOPERATIVE ORGANIZATIONS § 54-29 


§ 54-25. Annual license fees. — All domestic building and loan associations 
shall pay an annual license fee of twenty-five dollars ($25.00) and may be licensed 
upon filing with the Administrator of the Savings and Loan Division an 
spp estan in such form as he may prescribe. Such license fee shall be used to 
defray the expenses incurred by the Administrator of the Savings and Loan 
Division in supervising building and loan associations. (1919, c. 179, s. 1; C. S., 
84 h1862-1971, 502864 ise 617.) | 


§ 54-26. Statement filed by association. — Every association doing business 
under this Subchapter shall file in the office of the Administrator of the Savings 
and Loan Division, on or before the first day of February in each year, in such 
form as he shall prescribe, a statement of the business standing and financial 
condition of the applicant on the preceding thirty-first day of December, signed 
and sworn to by the principal, or chief managing agent, attorney, or officer 
thereof, before the Administrator of the Savings and Loan Division, or before 
a commissioner of affidavits for North Carolina, or before some notary public. 
oa ea4sb iswldvoheveiseso4: 190 Tach 959 asco; CiuSmseolare 19 Uiicesod, 
Saale 


§ 54-27. Statement examined, approved, and published; fees. — It shall be 
the duty of the Administrator of the Savings and Loan Division to receive and 
thoroughly examine each annual statement required by the Subchapter, and if 
made in compliance with the requirements thereof, to publish an abstract of the 
same in one of the newspapers of the State, to be selected by the general agent 
or attorney making such statement, and at the expense of his principal. The 
Administrator of the Savings and Loan Division shall collect a fee of five dollars 
($5.00) from each association filing such statement, and the fees shall be paid 
into the State treasury to be credited to the general fund. (1905, c. 485, s. 12; 
Rev., s. 3895; C. S., s. 5188; 1945, ec. 635; 1971, c. 864, s. 17.) 


§ 54-28. License revoked. — If the Administrator of the Savings and Loan 
Division shall become satisfied at any time that any statements made by any 
association licensed under this Subchapter are untrue, or in‘case a general agent 
shall fail or refuse to obey the provisions of this Subchapter, or if upon 
examination the Administrator of the Savings and Loan Division is of opinion 
that such association or company is insolvent, or has exceeded its powers, or 
has failed to comply with any provisions of law, or its mode of business is not 
feasible for the purposes of carrying out successfully its plan, or that its 
condition is such as to render its further proceedings hazardous to the 
stockholders, he shall thereupon have power to revoke and cancel such license. 
(1905s cP 400, 8 lo; neve sa o690; L90T! Cc: 959s: 6; Co Se Sa 0l89 1971" er 864 
s4417;) 


§ 54-29. Examinations made; expense paid; test appraisals of collateral for 
loans. — If at any time the Administrator of the Savings and Loan Division has 
good reason to think that the standing and responsibility of any building and 
loan association or company doing business in this State, or its mode of business, 
is of a doubtful character, or in his discretion whenever he deems it prudent to 
do so, it shall be his duty to examine and investigate everything relating to the 
business of such company, and to that end he is hereby authorized, if he deem 
it advisable, to appoint a suitable and competent person to make such 
investigation, who shall file with the Administrator of the Savings and Loan 
Division a full report of his finding in such case. The expenses and cost of such 
examination shall be defrayed by the company or association subjected to 
investigation, and each company or association doing business in this State shall 
stipulate in writing, to be filed with the Administrator of the Savings and Loan 
Division, that it will pay all reasonable cost and expenses of such examination 
when it shall become necessary. The Administrator of the Savings and Loan 
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Division whenever he deems it advisable, may direct the making of test 
appraisals of real estate and other collateral securing loans made by savings and 
loan associations doing business in this State, and where he deems advisable, 
employ competent appraisers, or prescribe a list from which competent 
appraisers may be selected, for the making of such appraisals by the 
Administrator of the Savings and Loan Division, or in a manner prescribed by 
the Administrator of the Savings and Loan Division, and do any and all other 
acts incident to the making of such test appraisals. The expense and cost of such 
test appraisals shall be defrayed by the company or association subjected to the 
test appraisals, and each company or association doing business in this State 
shall pay all reasonable costs and expenses of such test appraisals when it shall 
be directed. (1905, c. 435, ss. 14, 15; Rev., s. 3897; 1919, c. 179, s. 4; C.S., s. 5190; 
PIOoY Cc. GOS: LOTT eC DU4eset fe 


§ 54-30. Failing to exhibit books or making false statement a 
misdemeanor. — If any person, having in his possession or control any books, 
accounts, or papers of any building and loan association licensed by law, shall 
refuse to exhibit the same to the Administrator of the Savings and Loan Division, 
or his agents on demand, or shall knowingly or willfully make any false 
statement in regard to the same, he shall be guilty of a misdemeanor, and fined 
and imprisoned, at the discretion of the court. (1898, c. 484; 1899, c. 164; Rev., 
Si5529; Cons SPolLoie to tee Cr ou4. So: LT?) 


§ 54-31. Agent must obtain certificate. — It shall be unlawful for any person 
to solicit business or act as agent for any building and loan association or 
company without having procured from the Administrator of the Savings and 
Loan Division a certificate that such association or company for which he offers 
to act is duly licensed by the State to do business for the current year in which 
such person solicits business or offers to act as agent. The fee for such license 
shall be two dollars and fifty cents ($2.50), to be paid to the Administrator of 
the Savings and Loan Division at the time the certificate is issued; and no other 
license or fee shall be required for said business of an agent or solicitor so 
licensed. (1895, c. 444, s. 3; 1899, c. 154, s. 2, subsec. 20; Rev., s. 3898; 1907, c. 
bos! 1AC.o Sao L92" 19335 CHOU 864). Sg |} 


§ 54-32. Penalties imposed and recovered. — Every general agent or 
attorney of any building and loan company or association who shall fail or refuse 
to perform any duty required of him by this Subchapter shall forfeit and pay 
to the Administrator of the Savings and Loan Division fifty dollars ($50.00) for 
the State for every such refusal, to be recovered in the district court at the suit 
of the Administrator of the Savings and Loan Division. (1898, c. 484, s. 2300g; 
SG 154, . 2, subsec. 20; Rev., s. 3899; C.S., s. 51938; 1971, c. 864, s. 17; 1973, 
Geiss, 15. 


Editor’s Note. — The 1973 amendment substi- 
tuted “‘in the district court” for “before any jus- 
tice of the peace.” 


§ 54-33. Notice required before appointment of receivers. — No judge or 
court shall appoint a receiver for any building and loan association organized 
and incorporated under the laws of this State unless five days’ advance notice 
of the motion, petition or application for appointment of a receiver shall have 
been given to such association and to the Administrator of the Savings and Loan 
Division of the State. (1938, c. 38; 1971, c. 864, s. 17.) 


Editor’s Note. — See 11 N.C.L. Rev. 208. 
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§ 54-33.1. Administrator of the Savings and Loan Division to prescribe 
books, records, etc.; retention, reproduction and disposition of records. — (a) 
Whenever in his judgment it may appear to be advisable, the Administrator of 
the Savings nat Loan Division may issue such rules, instructions, and 
regulations prescribing the manner of preserving books, accounts, and records 
of associations as will tend to produce uniformity in the books, accounts, and 
records of associations of the same class. 

(b) The following provisions shall be applicable to all building and loan 
associations and savings and loan associations operating under the provisions 
of this Subchapter: 

(1) Each association shall retain permanently the minute books of meetings 
of its stockholders and directors and all records which the 
Administrator of the Savings and Loan Division shall in accordance 
with the terms of this section require to be retained permanently. 

(2) All other association records shall be retained for such periods as the 
Administrator of the Savings and Loan Division shall in accordance 
with the terms of this section prescribe. 

(3) The Administrator of the Savings and Loan Division shall from time to 
time issue regulations classifying all records kept by associations and 
eee the period for which records of each class shall be retained. 

uch periods may be permanent or for a lesser term of years. Such 
regulations may from time to time be amended or repealed, but an 
amendment or repeal shall not affect any action taken prior to etch 
amendment or repeal. Prior to issuing any such regulations the 

Administrator of the Savings and Loan Division shall consider: 

a. Actions at law and administrative proceedings in which the 
production of association records might be necessary or desirable; 

b. State and federal statutes of limitation applicable to such actions or 
proceedings; . 

c. The availability of information contained in association records from 
other sources; 

d. Such other matters as the Administrator of the Savings and Loan 
Division shall deem pertinent in order that his regulations will 
require associations to retain their records for as short a period as 
is commensurate with the interest of association customers and 
stockholders and of the people of this State in having association 
records available. 

(4) Any association may cause any or all records kept by it to be recorded, 
copied or reproduced by any photographic, photostatic or miniature 
photographic process which correctly, accurately, and permanently 
copies, reproduces or forms a medium for copying or reproducing the 
original record on a film or other durable material. 

(5) Any such photographic, photostatic or miniature photographic copy or 
reproduction shall be deemed to be an original record for all purposes 
and shall be treated as an original record in all courts and 
administrative agencies for the purpose of its admissibility in evidence. 
A facsimile, exemplification or certified copy of any such photographic 
copy or reproduction shall, for all purposes, be ee a facsimile, 
exemplification or certified copy of the original record. 

(6) Any association may dispose of any record which has been retained for 
the period prescribed by the Administrator of the Savings and Loan 
Division or in accordance with the terms of this section for retention 
of records for its class. 

(c) The provisions of this section with reference to the retention and 
disposition of records shall apply to any federal savings and loan association 
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operating in North Carolina unless in conflict with regulations prescribed by its 
supervisory authority. (1957, c. 1106; 1971, c. 864, s. 17.) 


§ 54-33.2. Power of Administrator of the Savings and Loan Division to 
issue rules and regulations. — Whenever in his judgment it may appear to be 
advisable, the Administrator of the Savings and Loan Division of this State is 
empowered to issue such rules, instructions and regulations as may be necessary 
or incident to the proper discharge of his duties and powers as to savings and 
loan associations for the supervision and regulation of said associations and for 
the protection of the public investing in said savings and loan associations. (1963, 
Cental LOT) C864 4Seal ls) 


Cited in Marks v. Thompson, 282 N.C. 174, 192 
S.E.2d 311 (1972). 


§ 54-33.3. Certain powers of federal savings and loan associations granted 
to State associations. — In addition to all the powers granted under this 
Subchapter, any savings and loan association incorporated under the laws of this 
State and operating under the provisions of this Subchapter is herein authorized 
to: 

(1) Invest in the capital stock, obligations or other securities of any service 
corporation organized under the laws of the State of North Carolina 
when the entire capital stock of such corporation is owned or is to be 
owned by one or more, but less than five, associations; but no 
association may make any investment in such corporation if its 
aggregate investment as determined by the Administrator of the 
Savings and Loan Division of North Carolina would exceed one percent 
(1%) of its assets. Such service corporations shall be subject to audit 
by the Administrator of the Savings and Loan Division of North 
Carolina, and the cost of such audit shall be borne by such corporation, 
and such corporation may engage in such activities which are approved 
as of the date of enactment of this section [June 21, 1971], by the 
Federal Home Loan Bank Board for service corporations for federal 
savings and loan associations whose principal office is in the State of 
North Carolina, provided that such activities are also approved by the 
Administrator of the Savings and Loan Division of North Carolina. 

(2) Act as trustee of any trust created or organized in the United States 
and forming part of a stock bonus, pension or profit-sharing plan which 
qualifies or qualified for specific tax treatment under section 401 (d) 
of the Internal Revenue Code of 1954, as amended, if the funds of such 
trusts are invested only in savings accounts or deposits in such 
association or of obligations or securities issued by such association. 
All funds held in such fiduciary capacity by any such association may 
be commingled for appropriate purposes of investment, but individual 
records shall be kept by the fiduciary of each participant and shall show 
in proper detail all transactions engaged in under the authority of this 
section. 

(3) Negotiate dividend rates on an individual basis with members of such 
association. (1971, ¢c. 682; c. 864, s. 17.) 


ARTICLE 5. 
Foreign Associations. 


§ 54-34. Allowed to do business. — A building and loan association of 
another state may be admitted to transact business in this State in the manner 
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hereinafter provided, and no association not so admitted shall transact business 
in this State. (1905, c. 435, s. 17; Rev., s. 3900; C. S., s. 5194.) 


§ 54-35. Copy of charter and list of officers filed. — Application for 
authority to transact business in this State shall be made to the Administrator 
of the Savings and Loan Division, and on making such application every such 
association shall file with the Administrator of the Savings and Loan Division 
a duly authenticated copy of its charter or certificate of incorporation, its 
constitution and bylaws, and thereafter certified copies of all amendments 
thereto, the names and addresses of its officers and directors, the compensation 
paid each officer, and a report of its condition, in such form as may be prescribed 
by the Administrator of the Savings and Loan Division, which shall be verified 
by oath of such officers and other persons as the Administrator of the Savings 
and Loan Division shall designate, and the Administrator of the Savings and 
Loan Division shall furnish blank forms for the report required, and may call 
for additional reports at such other times as may seem to him expedient. (1905, 
Cao vseerU Rey orp UU2 Be es evo oC) O04 Se bi 


§ 54-36. License granted. — If it shall appear to the Administrator of the 
Savings and Loan Division by the report aforesaid and by an examination of the 
affairs of such association that it has good assets of sufficient value to cover 
all liabilities, and that its methods of doing business are safe and not contrary 
to the laws governing building and loan associations of this State, it may be 
admitted to transact business in this State upon a certificate of authority to be 
issued by the Administrator of the Savings and Loan Division, which shall only 
be issued when such association shall have complied with the further 
aaGAMernA of this Article. (1905, c. 435, s. 20; Rev., s. 3908; C.S., c. 5196; 1971, 
CrpO4 mss lye 


§ 54-37. Securities deposited. — The Administrator of the Savings and Loan 
Division before issuing the certificate of authority aforesaid shall require every 
such association to deposit with the Administrater of the Savings and Loan 
Division such securities as he may approve, amounting to at least thirty 
thousand dollars ($30,000), which securities shall be held by him in trust for the 
exclusive benefit and security of the creditors and shareholders of such 
association resident in this State, and he shall have authority to require it to 
deposit additional securities and to order a change in any of the securities so 
deposited at any time, and no change or transfer of the same shall be made or 
be effectual without his consent. Such deposit shall be maintained intact in the 
full sum required at all times, but the association making such deposit, so long 
as it shall continue solvent and comply with all the provisions of this Subchapter 
applicable to it, may receive the dividends or interest on the securities deposited, 
and may from time to time, with the assent of the Administrator of the Savings 
and Loan Division, withdraw any of such securities on depositing with the 
Administrator of the Savings and Loan Division other like securities the par 
value of which shall be equal to such as may be withdrawn. (1905, c. 485, s. 21; 
Reve Seoul ak abs 2010. L204 5001.1 ,) 


§ 54-38. Annual certificate; service of process. — Such certificate of 
authority shall be for the current year only, and shall not be issued until such 
association shall, by a duly executed instrument filed with the Administrator of 
the Savings and Loan Division of the State, constitute the Administrator of the 
Savings and Loan Division and his successors in office its true and lawful 
attorney, upon whom all original process in any action or legal proceedings 
against it may be served, and therein shall agree that any original process 
against it which may be served upon the Administrator of the Savings and Loan 
Division shall be of the same force and validity as if served on the association, 
and that the authority thereof shall continue in force irrevocable so long as any 
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liability of the association remains outstanding in this State. The service of such 
process shall be made by leaving a copy of the same in the office of the 
Administrator of the Savings and Loan Division, with a fee of two dollars ($2.00), 
to be taxed in the plaintiff s costs. When any original process is thus served, 
the Administrator of the Savings and Loan Division, by letter directed to the 
secretary, shall within two days after such service forward to the secretary a 
copy of the process served upon him, and such service shall be deemed sufficient 
service upon the association. The Administrator of the Savings and Loan 
Division shall keep a record of all such process, showing the day and hour of 
service. (1905, c. 485, s. 23; Rev., s. 396; C. S., s. 5198; 1971, c. 864, s. 17.) 


§ 54-39. Agent must have certificate of license; fees. — It shall be unlawful 
for any person to solicit business or act as agent for any foreign building and 
loan association or company doing business in this State without having first 
procured from the Administrator of the Savings and Loan Division a certificate 
that such association or company for which he offers to act is duly licensed by 
the State to do business for the current year in which such person solicits 
business or offers to act as agent. The Administrator of the Savings and Loan 
Division shall be entitled to a fee of one dollar ($1.00) for issuing each such 
certificate, to be paid by the company for which the same was issued. Any person 
violating the provisions of this section shall be guilty of a misdemeanor. (1895, 
C. ak s. 3; 1905; c435 es: 18; Rev:, ss. 3327,3901; G. S., s: 5199; 1971, c..864, 
Sarl 1: 


§ 54-40. Fees and expenses. — Every such association shall pay for filing a 
certified copy of its charter or certificate of incorporation twenty dollars 
($20.00); for filing original annual reports, twenty dollars ($20.00); for certificate 
of authority, annually, two hundred and fifty dollars ($250.00); for certificate 
for each agency, five dollars ($5.00); and shall defray all expenses incurred in 
making any examination of its affairs as herein aeesided for; and the 
Administrator of the Savings and Loan Division may maintain an action in the 
name of the State against such association for the recovery of such expenses 
in any court of competent jurisdiction. (1905, c. 435, s. 22; Ee S7sd00) Geos 
s. 5200; 1971, c. 864, s. 17.) 


§ 54-41. All contracts deemed made in this State. — Any contract made by 
any Spay association with any citizen of this State shall be deemed and 
considered a North Carolina contract, and shall be so construed by all the courts 
of this State according to the laws thereof. (1905, c. 485, s. 26; C. 8., s. 5208.) 


Foreign building and loan associations are ion Bldg. & Loan Ass’n, 115 N.C. 825, 18S.E. 965 
subject to the State usury laws where loans are (1894); Meroney v. Atlanta Bldg. & Loan Ass’n, 
made at the home office. Rowland v. Old Domin- 116 N.C. 882, 21 S.E. 924 (1895). 


ARTICLE 5A. 
Reserves. 


§ 54-41.1. Required reserves for losses; profits not otherwise apportioned. 
— The gross earnings of every building and loan association or savings and loan 
association shall be ascertained at least semiannually. Before any such 
association shall apportion profits or declare dividends, the board of directors 
shall first deduct from the earnings a sufficient sum of money to meet the 
operating expenses of such association, all of which expenses shall be paid from 
earnings. The directors, after providing for the operating expenses, shall then 
transfer to a reserve fund which shall at all times be available to meet losses 
arising from any source whatsoever not less than five percent (5%) of the net 
earnings since the last apportionment of profits or declaration of dividends until 
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such reserve for losses is at least five percent (57%) of the outstanding shares 
of the association; and thereafter, if at any time such reserve for losses shall 
become less than five percent (5%) of the outstanding shares of the association, 
then at least five percent (5%) of the net earnings shall be transferred thereto 
before the SPROE COTS EL of any profits or the declaration of any dividends until 
said reserve fund is restored to five percent (5%) of the outstanding shares of 
the association. The reserve fund herein provided is to be considered identical 
with, and not supplemental to the reserves required to be set up by an association 
insured by the Federal Savings and Loan Insurance Corporation. 

Any profits not otherwise apportioned or set apart by the directors of the 
association shall be paid to or credited to the accounts of the shareholders 
semiannually in conformity with the bylaws of the association. (1959, c. 1126; 
TOTP 886; SSil v2.) 


ARTICLE 6. 
Withdrawals. 


§ 54-42. Month’s notice required for withdrawals. — Any shareholder in a 
building and loan association may withdraw all or any part of ite or her holdings 
of unpledged or unhypothecated stock in such association by giving to the 
secretary of such association one month’s written notice of his or her intention 
so to do, and the right of such shareholder to make such withdrawal shall accrue 
one month after the giving of such notice, subject to the conditions set out in 
G.S. 54-48. (1938, c. 122; s. 1.) 


Editor’s Note. — See 11 N.C.L. Rev. 207, for 
review of this section and § 54-43. 


§ 54-43. Withdrawal or maturity fund. — Whenever any shareholder whose 
stock has matured or whose right to withdraw his or her stock has accrued, as 
set out in G.S. 54-42, has not been paid because of insufficiency of funds in the 
treasury of the association, the secretary of said association shall, under 
instruction from the directors, create a separate fund to be known as the 
“withdrawal or maturity fund” and into such fund shall be paid one half of the 
net receipts of the association monthly. Net receipts shall mean the receipts of 
the association from interest, installments, rent and other revenue-producin 
sources, diminished by the expenses of the association, and by any sums directe 
by the board of directors to be set apart and held separately for the purpose 
of meeting bills payable or notes payable at the maturity thereof. From time 
to time as the board of directors may direct, the secretary shall make an 
equitable and ratable distribution of the funds in said ‘withdrawal or maturity 
fund” to the stockholders whose right to receive payment from said fund has 
accrued, as hereinbefore provided, at the date of such distribution. One half of 
the net receipts of the association shall be added monthly to such fund so long 
as there remains any shareholder of the association entitled to receive a portion 
thereof as aforesaid. No shareholder whose stock has matured or whose right 
to withdraw his stock has accrued as hereinbefore set out, shall have the right 
to demand or receive any funds in excess of the amount equitably and ratably 
distributed as hereinbefore set out except on approval of the board of directors 
of such association and/or the Administrator of the Savings and Loan Division. 
(LORS C122? s2)19T1 Mes 864s. 47:) 
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ARTICLE 7. 
Statements of Financial Condition of Associations. 


§ 54-44. Derogatory statements. — Any person who shall willfully and 
maliciously make, circulate, or transmit to another or others any statement, 
rumor, or suggestion, written, printed, or by word of mouth, which is directly 
or by inference derogatory to the financial condition, or affects the solvency or 
financial standing of any building and loan association, or who shall counsel, aid, 
procure, or induce another to state, transmit, or circulate any such statement 
or rumor shall be guilty of a misdemeanor, and upon conviction thereof shall 
be fined or imprisoned, or both, in the discretion of the court. (1915, c. 273; C.S., 
Smazoly 1921. cy43sioc, 193 becaias) 


ARTICLE 7A. 
Mutual Deposit Guaranty Associations. 


§ 54-44.1. Definitions. — As used in this Article, 

(1) ‘‘Administrator’” means the Administrator of the Savings and Loan 
Division of the State. 

(2) “Guaranty association” means a mutual deposit guaranty association 
organized pursuant to this Article. 

(3) “Institution” means a building and loan association, a savings and loan 
association or a credit union organized pursuant to Article 1 of 
Subchapter I and Article 10, Subchapter III of this Chapter. (1967, c. 
10911973507 9617s: 1.) 


Editor’s Note. — The 1973 amendment re-  ‘“ ‘Commissioner’ means Commissioner of Insur- 
wrote subdivision (1), which formerly provided: ance of North Carolina.” 


§ 54-44.2. Organization of a mutual deposit guaranty association. — Any 
number of institutions, not less than 10, may become incorporated as a mutual 
deposit guaranty association without capital stock subject to the limitations 
prescribed in this Article. 

Articles of incorporation of a guaranty association shall be filed in the office 
of the Secretary of State. The See cae of State shall, upon receipt of such 
articles, transmit a copy of them to the Administrator and shall not record them 
until authorized to do so by the Administrator. (1967, c. 1091; 19738, ¢c. 967, s. 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator” for “Commissioner.” 


§ 54-44.3. Examination and certificate by Administrator. — Upon receipt 
from the Secretary of State of a copy of the articles of incorporation of a 
proposed guaranty association, the Administrator shall at once examine into all 
the facts connected with the formation of such proposed corporation. In the 
event such articles of incorporation are correct in form and substance and the 
examination shows that such corporation, if formed, would be entitled to 
commence the business of a guaranty association, the Administrator shall so 
certify to the Secretary of State. 

The Administrator may refuse to make such certification if upon examination 
he has reason to believe the proposed corporation is to be formed for any 
business other than assuring the liquidity of member institutions and 
guaranteeing deposits therein, if he has reason to believe that the character and 
general fitness of the incorporators are not such as to command the confidence 
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of the general public or if the best interests of the public will not be promoted 
by its establishment. (1967, c. 1091; 1978, c. 967, s. 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator”’ for ‘““Commissioner.” 


§ 54-44.4. Recording of articles of incorporation; certified copies. — Upon 
receipt of the certificate provided for in G.S. 54-44.8, the Secretary of State shall 
record the articles of incorporation of such guaranty association and furnish a 
certified copy thereof to the incorporators and to the Administrator. Upon such 
recordation, such association shall be deemed a corporation. All papers 
thereafter filed in the office of the Secretary of State relating to such 
corporation shall be recorded as provided by law and a certified copy forwarded 
to the Administrator. (1967, c. 1091; 19738, ¢. 967, s. 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator” for “Commissioner.” 


§ 54-44.5. Proposed amendments transmitted to Administrator. — When 
any proposed amendments to the articles of incorporation of a guaranty 
association are filed in the office of the Secretary of State, the Secretary of State 
shall transmit a copy thereof to the Administrator and shall not record such 
SE eae until authorized to do so by the Administrator. (1967, ce. 1091; 1978, 
Cnuotasa2: 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator” for “‘Commissioner.”’ 


§ 54-44.6. Examination and certificate of amendments. — Upon receipt 
from the Secretary of State of a copy of proposed amendments to the articles 
of incorporation of a guaranty association, the Administrator shall at once 
examine the proposed amendments to determine their effect on the operation 
of the guaranty association. 

In the event such proposed amendments are correct in form and substance 
and the examination shows that if adopted they would not change the character 
or principal business of the guaranty association, the Administrator shall so 
certify to the Secretary of State. 

The Administrator may refuse to make such certification if upon examination 
he has reason to believe the proposed amendments would change the character 
of the business of the guaranty association or the best interests of the public 
will not be promoted by their adoption. (1967, c. 1091; 1978, c. 967, s. 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator” for ‘““Commissioner.”’ 


§ 54-44.7. Recording of amendments; certified copies. — Upon receipt of the 
certificate provided for in G.S. 54-44.6, the Secretary of State shall record the 
amendments to the articles of incorporation and furnish a certified copy thereof 
to the corporation and to the Administrator. (1967, c. 1091; 1973, ¢c. 967, s. 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “Administrator” for ‘‘Commissioner.”’ 
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§ 54-44.8. Powers of associations. — A guaranty association incorporated 
in accordance with the provisions of this Article may: 
(1) Assure the liquidity of a member institution; 
(2) Guarantee the free shares or deposits in a member institution; 
(3) Loan money to a member institution for the purpose of assuring its 
liquidity and deposits therein; 
(4) Buy any assets owned by a member institution for the purpose of 
assuring its liquidity aid deposits therein; 
(5) Invest any of its funds in: 

a. Bonds or interest-bearing obligations of the United States or for 
which the faith and credit of the United States are pledged for the 
payment of principal and interest; 

b. Bonds or interest-bearing obligations of this State; 

c. Farm loan bonds issued under the ‘Federal Farm Loan Act” and 

amendments thereto; 

d. Notes, debentures, and bonds of the federal home loan bank issued 
under the ‘Federal Home Loan Bank Act” and any amendments 
thereto; 

e. Bonds or other securities issued under the “Home Owners’ Loan 

Act of 1933” and any amendments thereto; 
Securities acceptable to the United States to secure government 
deposits in national banks; 

. Certificates of deposit of any financial institution that is subject to 

examination and supervision by the United States or by this State; 

. Bonds or other evidences of indebtedness of counties and 

municipalities of the State of North Carolina; provided, that said 
bonds or other evidences of indebtedness of such counties and 
municipalities shall have a rating by Moody’s Investors Services, 
Inc., of not less than AA, and a rating by the North Carolina 
Municipal Council, Inc., of not less than 90 points out of 100 points. 

(6) Issue its capital notes or debentures to member institutions, provided 
the holders of such capital notes or debentures shall not be individually 
responsible as such holders for any debts, contracts, or engagements 
of the guaranty association issuing such notes or debentures; 

(7) Borrow money; 

(8) Exercise any corporate power or powers not inconsistent with, and 
which may be necessary or convenient to, the accomplishment of its 
purposes of assuring liquidity of member institutions and guaranteeing 
deposits therein. (1967, c. 1091; 1969, c. 816.) 


§ 54-44.9. Filing of semiannual financial reports. — Each guaranty 
association shall on the thirtieth day of June and the thirty-first day of December 
of each year, or within 40 days thereafter, file with the Administrator a report 
for the preceding half year, showing its financial condition at the end thereof. 

Such reports shall be in such form and contain such information as may be 
prescribed by the Administrator. (1967, c. 1091; 1978, c. 967, s. 2.) 


rh 


=a 0 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator’” for “Commissioner.” 


§ 54-44.10. Annual examination of associations. — At least once each year 
the Administrator shall make or cause to be made an examination into the affairs 
of each guaranty association doing business in this State. The expenses of such 
yearly examination shall be paid by the association so examined. (1967, c. 1091; 
1973, c. 967, s. 2.) 
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Editor’s Note. — The 1973 amendment substi- 
tuted “Administrator” for “Commissioner.” 


§ 54-44.11. Special examinations. — Whenever the Administrator deems it 
necessary he may make or cause to be made a special examination of any 
guaranty association doing business in this State in addition to the regular 
examination provided for by this Article. The expense of a special examination 
en Bs aid by the guaranty association so examined. (1967, c. 1091; 1978, ¢. 

Tesee: 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘Administrator’” for ‘‘Commissioner.” 


§ 54-44.12. Right to enter and conduct investigations. — The Administrator 
or any examiner appointed by him shall have access to and may compel the 
production of all books, papers, securities, moneys, and other property of a 
guaranty association under examination by him. He may administer oaths to and 
examine the officers and agents of such association as to its affairs. (1967, c. 
109 19078 aC2967. Si) 


Editor’s Note. — The 1973 amendment substi- 
tuted “Administrator” for “Commissioner.” 


§ 54-44.13. Fees. — Each guaranty association doing business in this State 
shall pay to the Administrator, at the time of filing each semiannual report 
peaninedlh by this Article, the sum of five dollars ($5.00). All such fees shall be 
Saar Oe State treasury to the credit of the general fund. (1967, c. 1091; 1973, 
C00 [es ac: 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘Administrator’ for ‘“‘Commissioner.” 


SUBCHAPTER II. LAND AND LOAN ASSOCIATIONS. 
ARTICLE 8. 
Organization and Powers. 


§ 54-45. Application of term. — The term “land and loan associations’”’ shall 
apply to and include all corporations, companies, societies or associations 
organized for the purpose of making loans to their members only, and of 
enabling their members to acquire real estate, make improvements thereon, and 
remove encumbrances therefrom by the payment of money in periodical 
installments or principal sums, and for the accumulation of a fund to be returned 
to members who do not obtain advances for such purposes, where the principles 
of building and loan associations and their work are adapted to the use of the 
farmers and the rural population. 

It shall be unlawful for any corporation, company, society, or association doing 
business in this State not so conducted to use in its corporate name the term 
“land and loan association,” or in any manner or device to hold itself out to the 
public as a land and loan association. (1915, c. 172, s. 1; C. S., s. 5204.) 


§ 54-46. Incorporation and powers. — Land and loan associations shall be 


incorporated, supervised, and be subject to such regulations and have such 
privileges as are prescribed for building and loan associations under the laws 
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of this State as they now are or may be hereafter enacted, except as prescribed 
in this Article. (1915, c. 172, s. 2; C. S., s. 5205.) 


Cross Reference. — As to powers of building 
and loan associations, see § 54-2. 


§ 54-47. Loans. — The board of directors of land and loan associations may 
contract for loans to the amount of seventy-five percent (75%) of the securities 
used by them as collateral, where the loans are on long time (three or more 
years), and for at least one percent (17%) less than is charged by such associations 
on their loans to shareholders; and they may make short loans to their 
shareholders on their shares and personal endorsement or personal property. 
(Sy fou EA e soa ba Seo GYAN Sy) 


Cross Reference. — As to loans on mort- 
gages, etc., issued under Federal Housing Act, 
see § 53-45. 


§ 54-48. Reserve associations. — Associations to be known as “reserve land 
and loan associations” may be chartered and licensed as provided in this Article, 
when they are organized and the stock therein is held by local land and loan 
associations, and shall have such powers, rights, and privileges as are accorded 
to other domestic associations, and they may conform to such laws, rules, and 
regulations as may be prescribed by the laws of the United States, or of this 
State, to enable them to receive moneys, bonds, or securities to be used in loans 
and to secure the same. Such reserve associations shall be under the supervision 
of the Administrator of the Savings and Loan Division as are building and loan 
associations. (1915; calT2s7 4G S$. s.<b20T; 1971, c. 864; s. 17.) 


§ 54-49. Land Conservation and Development Bureau; land mortgage 
associations. — Recognizing that agriculture is the most fundamental wealth- 
producing occupation of the State and that land is the basis of agriculture, the 
General Assembly of North Carolina does hereby authorize and direct the State 
Department of Agriculture to establish as a major division of its organization 
a Land Conservation and Land Development Bureau. The function of this 
Bureau shall be to promote conservation, rural home ownership, and the 
development of the land resources of the State through land mortgage 
associations under the following provisions. (1925, c. 223, s. 1.) 


§ 54-50. Number of incorporators; capital stock. — Any number of persons, 
resident freeholders of the State, not less than 15, may associate to establish 
an association on the terms and conditions and subject to the liabilities 
hereinafter prescribed. The aggregate amount of the capital stock of any such 
association shall not be less than twenty thousand dollars ($20,000). Such 
association shall mean a corporation organized under the laws of the State for 
the purpose of making loans upon agricultural lands, forest lands and dwelling 
ons within this State and known as a land mortgage association. (1925, c. 228, 
Sat 


§ 54-51. Incorporation. — The articles of incorporation shall be in writing, 
signed and acknowledged by the incorporators and shall contain the following: 
(1) The declaration that they are associating for the purpose of forming a 
land mortgage association under the provisions of this Article. 
(2) The name of such association, which shall be in no material respect 
similar to any other association in the same county. 
(3) The name of the village, town or city, and the county where such 
association is to be located. 
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(4) The amount of capital stock, which shall be divided into shares of one 
hundred dollars ($100.00) each. 
(5) The period for which such association is organized. (1925, c. 228, s. 3.) 


§ 54-52. Organization. — The incorporators at their first annual meeting 
shall elect by ballot from their number a board of trustees of not less than six 
members who shall adopt a code of bylaws and a plan of organization approved 
by the Commissioner of Agriculture and the Commissioner of Banks. (1925, ec. 
22st, Hoole Carv4oasaD:) 


§ 54-53. Corporate powers. — Said land mortgage association shall have 
power: | 

(1) To make loans, the conditions of which shall be approved by the 
Commissioner of Banks if the security taken therefor is to be used as 
the basis for a bond issue under subdivision (3) hereof, and to accept 
as security for any such loan a first mortgage upon improved or 
partially improved agricultural lands within this State. Such loan shall 
not exceed, however, sixty-five percent (657) of the value of such real 
estate so conveyed, according to the appraisal made as herein provided. 

(2) To purchase first mortgages, heretofore or hereafter issued against 
North Carolina agricultural lands, either improved or partially 
improved, from persons or firms resident of this State or corporations 
organized under the laws of this State engaged in the colonization or 
settlement of North Carolina lands and to whom such mortgages were 
issued, if, after investigation, the plan of settlement or colonization 
followed by such person, firm or corporation is approved by the 
Commissioner of Agriculture as beneficial to the settler or colonist, and 
if the lands against which such mortgages are issued are found by the 
said Commissioner to be in fact agricultural lands suitable for 
agricultural purposes and the terms and conditions of the loans made 
by such person, firm or corporation are just and reasonable, or from 
banks or trust companies organized under the laws of this State, or of 
the United States, to do business in this State, to which such mortgages 
were issued direct by the borrowers. Each such mortgage shall be 
payable on the amortization plan maturing in not less than 20 years. 
The request for an investigation leading to such a purchase of 
mortgages from persons, firms or corporations engaged in the 
settlement or colonization of North Carolina lands shall be accompanied 
by a deposit, the amount of such deposit to be determined by the 
Commissioner of Agriculture. Upon completion of the investigation the 
Commissioner of Agriculture shall render a statement of expense 
accompanied by a remittance of any unused balance of such deposit, 
but no mortgage shall be purchased until the lands against which the 
same is issued have been appraised as hereinafter provided for the 
appraisal of land for a loan by the land mortgage association and such 
mortgage is approved by all members of the loan committee. 

(3) To issue bonds secured by the pledge of the mortgage so taken or 
purchased. 

(4) To pledge the note and mortgages so taken or purchased under the 
provisions of subdivisions (1) and (2) hereof as security for the bonds 
of the land mortgage association referred to in subdivision (8) hereof. 
An aes, Sap. ool Cea, Ss. 0) 


Cross References. — As to investment in As to loan on mortgages, etc., issued under Fed- 
bonds guaranteed by United States, see § 53-44. eral Housing Act, see § 53-45. 


147 


§ 54-54 CH. 54. COOPERATIVE ORGANIZATIONS § 54-57 


§ 54-54. Restrictions. — All mortgage obligations acquired by the company 
shall be subject to the following restrictions: 

(1) Each such mortgage shall be a first and valid lien upon improved or 
artially improved agricultural lands within the State of North 
arolina; 

(2) Each such mortgage shall be a first and valid lien upon the whole and 

undivided fee and upon no lesser estate; 

(3) Each such mortgage shall be given to secure a principal indebtedness 
not exceeding in amount fifteen percent (15%) of the capital and surplus 
of the company; 

(4) All such mortgages shall contain provisions for soil conservation; 

(5) All such mortgages shall contain provisions for the time of commencing 
payments for annual or semiannual reduction of the indebtedness 
secured thereby, subject to the requirements as to repayment of loans 
and interest hereinafter provided; 

(6) The company shall make no loan secured by mortgage of any real estate 
in ehiGh any officer or trustee of the company is interested either 
directly or indirectly, except upon the approval of two thirds of all the 
trustees; 

(7) A sufficient amount of the proceeds of any loan made upon lands upon 
which are buildings in course of construction or upon which land 
clearing or other improvements are being made shall be retained by the 
association and paid out only upon construction or improvement 
vouchers, countersigned by a duly authorized agent of the association. 
(1925, 22235 s..63} 


§ 54-55. Mortgage forms; approval. — The mortgages to be given to the 
association, the bonds to be issued and the trust deed executed to secure the 
bonds shall be in such form and shall contain such conditions as will adequately 
protect all parties thereto. The trustees shall provide the forms subject to the 
joint approval of the Commissioner of Banks and the Attorney General. (1925, 
Cie22on se (e0195]) ceZAgesita.) 


§ 54-56. Repayment of loan and interest. — The prospective borrower may 
be required to pay all expenses incidental to the examination of title and 
appraisal of the property. The total amount shall include (i) the rate of interest 
agreed upon; and (il) a payment. (1925, c. 223, s. 8.) 


§ 54-57. Terms of payment. — A borrower may repay his loan b 
installments of such frequency and amounts as may be agreed upon: Provided, 
that not less than one percent (1%) of the original amount of the mortgage shall 
be paid upon the principal thereof annually, and commencing not later than the 
sixth year succeeding the year in which the loan was made the borrower may 
pay a larger installment upon the principal, or the whole of it, at any interest 
date, such payments to be in amounts equal to additions of one or more principal 
amortization payments. Such payment may be made in cash, or by tendering at 
par bonds of the association. For failure to pay the interest or any installment 
required by the terms of the loan, the borrower may be fined as the bylaws may 
prescribe. But the borrower shall never be required to pay more than the 
specified installment, nor to pay the principal before it is due except as 
prescribed herein for partial repayment on account of depreciation and for 
foreclosure by the association. The borrower may on 60 days’ notice repay the 
association his total indebtedness, or, without such notice, upon payment of 60 
days’ interest upon the principal unpaid. The borrower shall be entitled to a 
receipt for all installments as paid, and where the repayment is complete to a 
satisfaction of his note and mortgage. (1925, c. 228, s. 9.) 


148 


§ 54-58 CH. 54. COOPERATIVE ORGANIZATIONS § 54-64 


Cross Reference. — As to satisfaction of 
mortgages, see § 45-37 et seq. 


§ 54-58. Transfer of mortgaged lands. — The acquirer of any lands 
mortgaged to a land mortgage association shall enter at once, on the acquisition 
of the land, into a written agreement with the association, attested by a notary, 
or a justice, and assume the personal responsibility for the indebtedness to the 
association attaching to such lands. This document must be presented to the 
trustees within 14 days after demand. (1925, c. 223, s. 10.) 


§ 54-59. Calling in loans before due. — Every land mortgage association 
shall have the power to call in loans upon 60 days’ notice: 

(1) When the person acquiring the lands upon which money has been loaned 
does not comply with the provisions of G.S. 54-58 and fulfill the 
obligations incumbent upon him; 

(2) When the debtor does not meet the obligation imposed upon him by his 
contract and the bylaws of the land mortgage association; 

(3) When the mortgaged premises become subject to forced sale; 

(4) When the mortgaged premises are depreciating in value because of lack 
of care, of failure to maintain and conserve or from other cause. 

The trustees of the association, whenever necessary, shall provide for an 
inspection of the mortgaged premises by the State Department of Agriculture 
for an investigation of the care which 1s being given said premises, and may 
employ an expert to inspect the soil with a view of determining whether or not 
the same is being depleted. (1925, c. 223, s. 11.) 


§ 54-60. Partial recall of debt. — The association may require a suitable 
panua! repayment of the debt if the mortgaged premunes may have at any time 
ecome depreciated in value from any cause whatsoever. (1925, c. 228, s. 12.) 


§ 54-61. Foreclosure. — Whenever any loan is called in and the borrower 
shall fail to pay the principal and interest due to the association as required by 
law and the notices given him, the land mortgage association may then foreclose 
upon the mortgaged premises as for a past-due loan. But in no case shall a 
borrower be liable for a sum greater than the amount of the unpaid portion of 
the loan with any accretions of interest thereon and expenses incidental to the 
collection thereof. (1925, c. 228, s. 18.) 


§ 54-62. Appraisal of lands. — Upon application for a loan the land mortgage 
association shall cause the lands which it is proposed to mortgage to the 
association to be appraised by a competent appraiser furnished it by the State 
Department of Agriculture. (1925, c. 223, s. 14.) 


§ 54-63. Preference prohibited; association borrowing money. — No land 
mortgage association, and no officer or agent thereof, shall give any preference 
to any creditor by pledging any of the assets of such association as collateral 
security, Stet that any such association may borrow money for temporary 
purposes, and may pledge assets of the association as pallatiral security 
therefor. Whenever it shall appear that any land mortgage association has 
borrowed habitually for the purpose of reloaning, the Commissioner of Banks 
may require such association to pay off such amount so borrowed. (1925, c. 223, 
seer 105 le C.240,.8, 0) 


§ 54-64. Bond issues. — (a) The bonds to be issued by any land mortgage 
association may be issued for such amounts, bearing such serial number, and 
date or dates, and be payable at such time and times, bear such rate of interest, 
and be redeemable at maturity or upon notice at such times and in such manner, 
as the land mortgage association may, subject to the approval of the Banking 
Commission, deem advisable. 
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(b) Each land mortgage association shall keep a register for the registration 
and transfer of bonds issued by it in which it shall register, or cause to be 
registered, all bonds upon presentation thereof for such purpose; and such 
register shall contain the post-office address of all registered holders of bonds 
and shall, at all reasonable times, be open to the inspection of the Banking 
CMa a or any of its deputies, and to the State Treasurer. (1925, c. 228, s. 
16. 


§ 54-65. Deed of trust. — (a) To secure the payment of such bonds, the land 
mortgage association shall issue a collateral deed of trust to the State Treasurer, 
pledging as security for such bonds the notes and mortgages taken or 
purchased, as provided herein, in an amount equal to or exceeding the aggregate 
amount of bonds issued or to be issued. 

(b) The total amount of bonds actually outstanding shall not at any time 
exceed the total amount unpaid upon the notes secured by the mortgages 
belonging to the association and pledged for the payment of the bonds, plus such 
securities and moneys as may be on deposit with the State Treasurer under the 
provisions hereof. 

(c) The aggregate amount of the principal of all bonds issued by land 
mortgage associations and outstanding at any one time shall not exceed 20 times 
the amount of the capital and surplus of the company. (1925, c. 228, s. 17.) 


§ 54-66. Collaterals deposited with State Treasurer. — All mortgages 
pledged to secure the payment of the bonds issued hereunder shall be deposited 
and left with the State Treasurer. The land mortgage association may, with the 
approval of the State Treasurer, remove such mortgages from the custody of 
the State Treasurer, substituting in place thereof other of its mortgages, or 
money or State of North Carolina bonds or certificates of deposit, endorsed in 
blank, issued by State or national banks located in North Carolina, farm 
mortgage bonds issued under the provisions of the Federal Farm Loan Act 
approved July 17, 1916, or obligations of the United States government, in an 
amount equal to or greater than the amount unpaid upon the notes secured by 
the mortgages withdrawn. (1925, c. 2238, s. 18.) 


§ 54-67. Redemption of bonds. — (a) Notice of redemption of bonds may on 
no account be given on the part of the holder thereof, but may be given by the 
association only for the purpose of affecting redemption in accordance with the 
conditions of the bonds and as provided by law and the bylaws. 

(b) If the land mortgage association shall elect to redeem any bond prior to 
maturity, six months’ notice of redemption shall be given and shall be effected 
by personal service upon the owner and holder of the bond, by notice mailed to 
his address as registered or by advertising the same three times in a newspaper 
selected by the State Treasurer. 

(c) The numbers of the bonds of which notice of redemption is to be given shall 
be determined by lot, to be drawn by the president or the vice-president at a 
meeting of the trustees. (1925, c. 228, s. 19.) 


Editor’s Note. — It would seem that the word “effecting,” however it appears as “affecting” 
“affecting” in subsection (a) should read __ in the act from which this section was codified. 


§ 54-68. Validity of bonds after maturity. — In case the holder of any bond 
outstanding shall not have presented the same for paymen® within the period 
of two years after its maturity or within two years after the date fixed for the 
redemption, as the case may ar then such bonds shall cease to be a lien upon 
the mortgages, moneys, and securities pledged to the Staite Treasurer and 
deposited with him as security therefor, but such bond shall! sti'l constitute, until 
the statute of limitation running against such bonds shall have expired, a single 
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legal money claim or demand against the land mortgage association issuing the 
same, and be recoverable from it in a suit at law, and in no event shall any 
interest be collectible upon such bond after the maturity thereof or after the 
date fixed for its redemption. (1925, c. 223, s. 20.) 


§ 54-69. Bonds as payment. — If the association gives notice to a debtor for 
repayment of the mortgage loan the latter must pay to the association in cash 
or in its bonds at par the face of the same so far as it has not yet been covered 
by his assets in the amortization and payments. (1925, c. 228, s. 21.) 


§ 54-70. Bonds as investments. — The bonds of a land mortgage association 
shall be a legal investment for savings associations, trust companies, or other 
financial institutions chartered under the laws of this State and shall also be a 
legal investment for trustees, executors, administrators, or custodians of public 
or private funds, or corporations, partnerships or associations. (1925, c. 228, s. 
Ze. 


§ 54-71. Application of earnings; reserve fund. — The gross earnings of the 
association shall be ascertained annually, and there shall first be deducted 
therefrom the expenses incurred by the association for the preceding year and 
the balance thereof shall be set aside as a reserve fund on the payment of 
contingent losses, to an amount equal to two percent (2%) of the capital stock 
outstanding, and until such reserve fund equals twenty percent (20%) of the 
capital stock of such association. (1925, c. 228, s. 23.) 


§ 54-72. Restriction on holding real estate. — No land mortgage association 
shall acquire real estate (other than for the occupation of its offices) except to 
protect its interest in case any of the mortgages owned by it are foreclosed and 
the property therein described sold to pay the indebtedness secured thereby. All 
real estate so acquired shall be promptly sold. (1925, c. 223, s. 24.) 


§ 54-73. Banking laws applicable. — The statutes relating to banks and 
banking in this State, that is, G.S. 53-1 to 58-158 [G.S. 53-1 to 58-208], insofar 
as applicable and not in conflict with the provisions hereof shall apply to land 
mortgage associations. (1925, c. 228, s. 25.) 


SUBCHAPTER III. CREDIT UNIONS. 
ARTICLE 9. 
Credit Union Division; Administrator of Credit Unions. 


§ 54-74. Creation and supervision of Division. — There shall be established 
in the North Carolina Department of Commerce a Credit Union Division, which 
shall be under the supervision of Administrator of Credit Unions appointed by 
the Secretary of Commerce. The Credit Union Division and the Administrator 
of Credit Unions shall be under the general direction and supervision of the 
Secretary of Commerce, and there shall be such assistants to the Administrator 
of Credit Unions as may be necessary and the salaries of the Administrator and 
assistants shall be fixed by the State Personnel Council. (1915, c. 115, s. 1; C. 
Seen oA eC oe 8. 4 ela. 81. 90D) CG dou, Sa 111971 0. 004,-S..11.) 


State Government Reorganization. — The partment of Commerce by § 143A-180, enacted 
Credit Union Division was transferred to the De- by Session Laws 1971, c. 864. 


§ 54-75. Duties of Administrator. — The duties of the Administrator of 
Credit Unions shall be as follows: 
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(1) To organize and conduct in the State Department of Commerce, a bureau 
of information in regard to cooperative associations and rural and 
industrial credits. 

(2) Upon the application of three persons residing in the State of North 
Garvin, to furnish, without cost, such cvifited information and blank 
forms as, in his discretion, may be necessary for the formation and 
establishment of any local credit union in the State. 

(3) To maintain an educational campaign in the State looking to the 
promotion and organization of credit unions. Upon the written request 
of 12 bona fide residents of any particular locality in this State 
expressing a desire to form a local credit union at or in such locality, 
the Administrator of Credit Unions, or one of his assistants, shall 
proceed as promptly as may be convenient to such locality and make 
an investigation in order that the Administrator may determine 
whether or not a local credit union should be established according to 
the standards set forth and provided in this Subchapter. The 
Administrator shall notify the applicants of his decision within 30 days 
after receipt of the written request. Before refusing the establishment 
of a credit union the Administrator shall afford the applicants an 
opportunity to be heard therewith in person or by counsel and at least 
60 days prior to the date set for a hearing on any such matter shall 
notify in writing the applicants of the date of said hearing and assign 
therein the grounds for the action contemplated to be taken and as to 
which inquiry shall be made on the date of such hearing. The 
determination of the Administrator shall be subject to judicial review 
in all respects according to the provisions and procedures set forth in 
Chapter 150[ A] of the General Statutes of North Carolina, as amended. 

(4) To examine at least once a year, and oftener if such examination be 
deemed necessary by the Administrator or his assistant, the credit 
unions formed under this Subchapter. A report of such examination 
shall be filed with the State Department of Commerce, and a copy 
mailed to the credit union at its proper address. 

(5) The Administrator of Credit Unions is authorized, empowered, and 
directed to fix the amount of a blanket surety bond which shall be 
required of each credit union official, committee member and employee, 
irrespective of whether such official, committee member and employee 
receives, pays or has custody of money or other personal property 
owned by a credit union or in the custody or control of the credit union 
as collateral or otherwise. The surety on the bond shall be a surety 
company authorized to do business in North Carolina. Any such bond 
or bonds shall be in a form approved by the Administrator of Credit 
Unions with a view to providing surety coverage to the credit union with 
reference to loss by reason of acts of fraud or dishonesty including 
forgery, theft, embezzlement, wrongful abstraction or misapplication 
on the part of the person, directly or through connivance with others, 
and such other surety coverages as the Administrator of Credit Unions 
may determine to be reasonably appropriate or as elsewhere required 
by the Chapter. Any such bond or bonds shall be in an amount in 
relation to the money or other personal property involved or in relation 
to the assets of the credit union as the Ndininiatentat may from time 
to time prescribe by regulation for the purpose of requiring reasonable 
coverage. The Administrator may also approve the use of a form of 
excess coverage bond whereby a credit union may obtain an amount 
of coverage in excess of the basic surety coverage. No agreement, 
compromise or settlement of any claim or claims filed by a credit union 
with any surety or any surety company, for less than the full amount 
of said claim or claims, shall be entered into or made by the board of 
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directors of any credit union unless and until the said claim or claims 
shall have been submitted to the Administrator of Credit Unions and 
his advice thereon given or transmitted to the board of directors of said 
credit union. 

The following schedule shall be deemed as the minimum fidelity and 
faithful performance bond requirements only: 


Assets Minimum Coverage 
$ 0,000 to $ 5,000 $ 1,000 
5,001 to 10,000 2,000 
10,001 to 20,000 4,000 
20,001 to 30,000 6,000 
30,001 to 40,000 8,000 
40,001 to 50,000 10,000 
50,001 to 75,000 15,000 
fp O01 e totes 100;000 20,000 
100,001 to 200,000 30,000 
200,001 to 300,000 40,000 
300,001 to 400,000 50,000 
400,001 to 500,000 70,000 
500,001 to 750,000 85,000 
750,001 to 1,000,000 100,000 


Over $1,000,000 minimum amount, $100,000 plus $50,000 for each 
additional million or fraction thereof of assets. 

It shall be the duty of the board of directors of each credit union to 
provide proper protection to meet any circumstances by obtaining 
adequate bond (an insurance) coverage in excess of the above minimum 
schedule. The treasurer and all other persons handling credit union 
funds or records before entering upon his or their duties shall give a 
proper bond with good and sufficient surety, in an amount and 
character to be determined by the board in a gets with regulations 
conditioned upon the faithful performance of his or their trust. 

The Administrator may require additional coverage for any credit 
union when, in his opinion, the surety bonds in force are insufficient 
to provide adequate surety coverage, and it shall be the duty of the 
board of directors of any credit union to obtain such additional coverage 
within 60 days after the date of written notice by the Administrator to 
such board of directors. For good cause shown the Administrator may 
extend the time to obtain additional coverage. (1915, c. 115, s. 1; C.S., 
S20 Uy eo esse, Oo. 0.70. oD, Ol sloop, S. 1? 1965.-c. 
OHSS lo 11 Cr O04, S.0 ls Lo lop Ce log mserelro GC) lool) Sid.) 


Editor’s Note. — The 1973 amendment, in sub- 
division (5), rewrote the former first sentence as 
the present first and second sentences of the 
first paragraph, eliminated a former fourth sen- 
tence in the first paragraph, relating to blanket 
bonds covering all boards, committee members 
and employees of a credit union, and substituted 


“200,000” for 150,000” under ‘‘Assets” in the 
schedule in the second paragraph. 

Pursuant to Session Laws 1978, c. 1331, s. 3, 
effective July 1, 1975, the reference to Chapter 
150[A] has been substituted for a reference to 
Article 33 of Chapter 143 near the end of subdivi- 
sion (8). 


§ 54-75.1. Preservation of books, accounts and records; retention of 
minute books of meetings; classification of records; reproduction shall be 
deemed to be an original record. — (a) Whenever in his judgment it may appear 


to be advisable, the Administrator of the Credit Union 


ivision may issue such 


rules, instructions, and regulations prescribing the manner of preserving books, 
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accounts, and records of associations as will tend to produce uniformity in the 
books, accounts, and records of associations of the same class. 

(b) The following provisions shall be applicable to all credit unions operating 
under the provisions of this Subchapter: 

(1) Each credit union shall retain permanently the minute books of meetings 
of its members and directors and all records which the Administrator 
of the Credit Union Division shall in accordance with the terms of this 
section require to be retained permanently. 

(2) All other credit union records shall be retained for such periods as the 
Administrator of the Credit Union Division shall in accordance with the 
terms of this section prescribe. 

(3) The Administrator of the Credit Union Division shall from time to time 
issue regulations classifying all records kept by credit unions and 

rescribing the period for which records of each class shall be retained. 

Buch periods may be permanent or for a lesser term of years. Such 

regulations may from time to time be amended or repealed, but an 

amendment or repeal shall not affect any action taken prior to aval 
amendment or repeal. Prior to issuing any such regulations the 

Administrator of the Credit Union Division shall consider: 

a. Actions at law and administrative proceedings in which the 
production of credit union records might be necessary or desirable; 

b. State and federal statutes of limitation applicable to such actions or 
proceedings; 

e. The availability of information contained in credit union records from 
other sources; 

d. Such other matters as the Administrator of the Credit Union 
Division shall deem pertinent in order that his regulations will 
require credit unions to retain their records for as short a period 
as is commensurate with the interest of credit union members and 
of the people of this State in having credit union records available. 

(4) Any credit union may cause any or all records kept by it to be recorded, 
copied or reproduced by any photographic, photostatic or miniature 
photographic process which correctly, accurately, and permanently 
copies, reproduces or forms a medium for copying or reproducing the 
original record on a film or other durable material. 

(5) Any such photographic, photostatic or miniature photographic copy or 
reproduction shall be deemed to be an original record for all purposes 
and shall be treated as an original record in all courts and 
administrative agencies for the purpose of its admissibility in evidence. 
A facsimile, exemplification or certified copy of any such photographic 
copy or reproduction shall, for all purposes, be neon a facsimile, 
exemplification or certified copy of the original record. 

(6) Any credit union may dispose of any record which has been retained for 
the period prescribed by the Administrator of the Credit Union Division 
or in accordance with the terms of this section for retention of records 
for its class. (1978, c. 98, s. 1.) 


ARTICLE 10. 
Incorporation of Credit Unions. 


§ 54-76. Applications filed. — Twelve or more persons employed or residing 
in the State may become a credit union by making, signing, and acknowledging 
a certificate which shall contain: 

(1) The name of the proposed credit union which shall include the words 
“credit union.” 
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(2) A statement that incorporation is desired under this Article. 

(3) The conditions, whether of residence, of occupation, or otherwise, which 
shall qualify persons for membership. 

(4) ys i of the shares, which shall not exceed twenty-five dollars 

25.00). 

(5) The city, village, or town in which its principal business office is to be 
located. If it is to be located in an incorporated city, the street address 
of the city shall be given. If the condition of its membership is 
employment by a certain individual, copartnership, or corporation, a 
statement that its office shall be with such individual, copartnership, 
or corporation may be substituted for the street address. 

(6) The number of its directors, not less than five, all of whom must be 
members of and shareholders in the corporation. 

(7) The names and post-office addresses of the directors for the first year. 

(8) The names and post-office addresses of the subscribers to the 
certificate, and a statement of the number of shares of stock which each 
agrees to take in the corporation. (1915, c. 115, s. 2; C.S., s. 5210; 1925, 
ONISASPO LISD eCeSTH 1965; ce 9567094)) 


§ 54-77. Bylaws adopted. — At the time of filing the certificate the 
incorporators shall adopt bylaws which shall provide: 

(1) The name of corporation. 

(2) The purposes for which it is formed. 

(3) Qualifications for membership. 

(4) The date of the annual meeting; the manner in which members shall be 
notified of meetings; the manner of conducting the meetings; the 
number of members which constitute a quorum at the meetings, and 
the regulations as to voting. 

(5) The number of members of the board of directors, their powers and 
duties, and the compensation and duties of officers elected by the board 
of directors. 

(6) ran number of members of the credit committee, their powers and 

uties. 

(7) ie number of members of the supervisory committee, their powers and 

uties. 

(8) The par value of shares of capital stock. 

(9) The conditions upon which shares may be issued, paid in, transferred, 
and withdrawn. 

(10) The fines, if any, which shall be charged for failure to meet obligations 
to the corporation punctually. 

(11) The conditions upon which deposits may be received and withdrawn. 
Whether the proposed corporation shall, in addition, have power to 
borrow funds. 

(12) The manner in which the funds of the corporation shall be invested. 

(18) The conditions upon which loans may be made and repaid. 

(14) The maximum rate of interest that may be charged upon loans, not to 
exceed, however, the legal rate. 

(15) ABE method of receipting for money paid on account of shares, deposits, 
or loans. 

(16) The manner in which the reserve fund shall be accumulated. 

(17) The manner in which dividends shall be determined and paid to 
members. 

(18) The manner in which a voluntary dissolution of the corporation shall 
bewmbtetieds(1915omll5,'s):2) Cassels) 


§ 54-78. Certificate of incorporation. — The bylaws acknowledged to have 
been adopted by all of the incorporators, together with the certificate of 
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incorporation, shall be filed in the office of the Administrator of Credit Unions 
who shall approve the certificate of incorporation if he is satisfied that: 

(1) The certificate of incorporation and bylaws are in conformity with this 
Subchapter; 

(2) The general character and fitness of the subscribers or incorporators, 
and their ability to provide proper business and financial records and 
conduct sound financial operations is reasonably probable; 

(3) The bylaws are reasonable and will tend to give assurance that the 
affairs of the prospective credit union will be administered in accord 
with this Subchapter; 

(4) The economic advisability and that convenience and necessity require 
a credit union in the locality. 

Thereupon, the Administrator of Credit Unions shall issue to the corporation a 
certificate of approval, annexed to a duplicate of the certificate of incorporation 
and of the bylaws, which certificate of approval, together with the attached 
duplicate certificate of incorporation, shall be recorded in the office of the 
register of deeds of the county in which the office of such credit union is situated, 
and upon recordation of the incorporators shall become and be a corporation for 
the purposes set forth in this Bapenanter The register of deeds of the county 
in which such recordation is made shall charge the same fee for such recordation 
as he is now allowed to charge for handling and recording a certificate of 
incorporation of a corporation organized under the business corporation laws 
Ol the States(lo orc wl los ne moe Sr Ocl ah o20 Clo, Sia, LISD; Sol, LOG, 
Ce0D0NS./ 0; LOOT © oconso.) 


Cross Reference. — See Editor’s note to 8 


§ 54-79. Amendment of bylaws. — The bylaws adopted by the incorporators 
and approved by the Administrator of Credit Unions shall be the bylaws of the 
corporation, and no amendment to the bylaws shall become operative until such 
amendment shall have been approved and filed by the Administrator of Credit 
Unions; and a copy thereof certified by him, with a certificate of his approval, 
shall be filed with the credit union. Such approval may be given or withheld by 
the Administrator of Credit Unions, at his qeeecties The Pr ara of the 
Administrator shall be subject to judicial review in all respects according to the 
provisions and procedures set forth in Chapter ae of the General Statutes 
of North Carolina as amended. (1915, c. 115, s. 3; C. S., s. 5213; 1925, c. 73, s. 
BD, CO logos Gs DOmS oO ato iomCe ao laS on 


Editor’s Note. — Pursuant to Session Laws tuted for a reference to Article 33 of Chapter 
1973, c. 1331, s. 3, effective July 1, 1975, the 148. 
reference to Chapter 150[A] has been substi- 


§ 54-80. Restriction of use of terms. — The use by any person, 
Cope r mere UP, association, or corporation except corporations formed under the 
provisions of this Suibshautan tor any name or title which contains the words 
“eredit union’ shall be a misdemeanor: Provided, that the provisions of this 
section shall not apply to associations or credit union leagues, the membership 
of which is pontioged! entirely of corporations formed under the provisions of 
ee Renae (1915, cy libsse4: c. ey AR EMP gee Gia eg be Maier ge 
1941, ce. 2386. 


§ 54-81. Change of place of business. — A credit union may change its place 
of business on the written approval of the Administrator of Credit Unions upon 
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filing with the Administrator of Credit Unions a written application or request 
setting forth all details of such proposed change, and setting forth the location, 
building, office, and proper address of such proposed change or new location. 
If the Administrator of Credit Unions shall approve such change of place of 
business, then he shall record such approval in his office, and a duplicate of such 
approval shall be recorded in the office of the register of deeds where its office 
was located, and a second duplicate in the office of the register of deeds of the 
county in which the new office is to be located, if same is changed to another 
county. If the change is from one location to another in the same county, then 
the recordation shall be in said county. Before refusing any change in location 
the Administrator shall afford the credit union an opportunity to be heard in 
connection therewith in person or by counsel and at least 30 days prior to the 
date set for a hearing on any such matter shall notify in writing the credit union 
the date of said hearing and assign therein the grounds for the action 
contemplated to be taken and as to which inquiry shale made on the date of 
such hearing. The determination of the Administrator shall be subject to judicial 
review in all respects according to the provisions and procedures set forth in 
Chapter 150[A] of the General Statutes of North Carolina, as amended. (1915, 
C11d, Seen oS. 021), U2OMC IOs so. USD MCAO ls L900 NCE oO meet LUO 1. 
exo2e. sel 0 elOrSic woole sad) 


Cross Reference. — See Editor’s note to § reference to Chapter 150[A] has been substi- 
-5. tuted for a reference to Article 33 of Chapter 
Editor’s Note. — Pursuant to Session Laws 143. 

1973, c.: 1331, s. 3, effective July 1, 1975, the 


ARTICLE 11. 
Powers of Credit Unions. 


§ 54-82. General nature of business. — A credit union may receive the 
savings of its members in payment for shares or on deposit; may loan to its 
members at reasonable rates of interest not exceeding the legal rate, or may 
invest as hereinafter provided the funds so accumulated, and may undertake 
such other activities relating to the purpose of the corporation as its bylaws may 
ANtNOLIZe Lol cl Sp aU ees DLO, 1925... 13,_Sacmlus omnes |.) 


Editor’s Note. — For act relating to ployees’ Credit Union, see Session Laws 1943, c. 
withdrawal of deposits from the State Em- 781. 


§ 54-83. Receiving deposits. — A credit union may receive on deposit the 
savings of its members and also nonmembers in such amounts and upon such 
terms as the board of directors may determine and the bylaws shall provide. 
(1915 Cello ee eG Os eesa oe lial, C415, S.i5:0L9s0,.G. Ol.) 


§ 54-84. Borrowing money. — If the bylaws so provide, a credit union shall 
have power to borrow money in addition to receiving deposits, but the aggregate 
amount of such indebtedness shall not at any one time exceed more than the 
total sum of its capital, surplus, and reserve fund. (1915, c. 115, s. 17; C.8., s. 
52181025 e013 eent0 98d nCAS T9055 eC a0 bb ask, } 


§ 54-85. Authority to execute contracts of guaranty in certain cases. — A 
credit union may execute such contracts of guaranty as may be necessary to 
procure credit for its members: Provided, that the said contracts of guaranty 
shall not place on the said local credit union a liability arising in any one year 
in excess of ten percent (10%) of the total credit under the said contracts of 
guaranty handled through that association in a particular year; and provided 
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further, that all such contracts shall be approved by the Administrator of Credit 
Unions and each such contract must bear his approval in writing before 
becoming effective. In assuming such liability the aad credit union may require 
of the individual members being served such security as the board of directors 
of each such credit union may determine upon. (1925, c. 73, s. 11; 1935, c. 87; 
1965; ca 956"s1:) 


§ 54-85.1. Conversion from State to federal credit union and from federal 
to State credit union. — (a) A State credit union may be converted into a federal 
credit union under the laws of the Federal Credit Union Act. 

(1) The proposition for such conversion shall be approved, and a date set 
for a vote thereon by the members (either at a meeting to be held on 
such date or by written ballot to be filed on or before such date), by 
a majority of the directors of the State credit union. Written notice of 
the proposition and of the date set for the vote shall then be delivered 
in person to each member, or mailed to each member at the address for 
such person appearing on the records of the credit union, not more than 
30 nor less than seven days prior to such date. Approval of the 
proposition for conversion shall be by the affirmative vote of a majority 
of the members, in person or in writing. 

(2) A statement of the results of the vote, verified by the affidavits of the 

resident or vice-president and the secretary, shall be filed with the 
Sie Credit Union Division within 10 days after the vote is taken. 

(3) Promptly after the vote is taken and in no event later than 90 days 
thereafter, if the proposition for conversion was approved by such vote, 
the credit union shall take such action as may be necessary under the 
Federal Credit Union Act to make it a federal credit union, and within 
10 days after receipt of the federal credit union charter there shall be 
filed with the State Credit Union Division a copy of the charter thus 
issued. Upon such filing the credit union shall cease to be a State credit 
union. 

(4) Upon ceasing to be a State credit union such credit union shall no longer 
be subject to any of the provisions of the North Carolina Credit Union 
Act. The successor federal credit union shall be vested with all of the 
assets and shall continue responsible for all of the obligations of the 
State credit union to the same extent as though the conversion had not 
taken place. 

(b) (1) A federal credit union organized under the laws of the United States 
may be converted into a State credit union (1) complying with all federal 
credit union requirements requisite to enabling it to convert to a State 
credit union or to cease being a federal credit union, (ii) filing with the 
State Credit Union Division proof of such compliance, satisfactory to 
the Administrator of Credit Unions and (iii) filing with the State Credit 
Union Division an organization certificate as required by the State 
Credit Union Act. 

(2) When the Administrator of the State Credit Union Division has been 
satisfied that all of such requirements, and all other requirements of 
the State act, have been complied with, the Administrator of the Credit 
Union Division shall approve the organization certificate. Upon such 
approval, the federal credit union shall become a State credit union as 
of the date it ceases to be a federal credit union. The State credit union 
shall be vested with all of the assets and shall continue responsible for 
all of the obligations of the federal credit union to the same extent as 
though the conversion had not taken place. (1965, c. 956, s. 9.) 
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§ 54-86. Investment of funds. — The capital, deposits, undivided profits and 
reserve fund of the corporation may be invested in any of the following ways, 


and in such ways onl 


(1) They may be ent to the members of the corporation in accordance with 
the provisions of this Chapter. 

(2) In capital shares, obligations, or preferred stock issues of any agency 
or association organized either as a stock company, mutual association, 
or membership corporation, provided the membership or stockholdings, 
as the case may be, of such agency or association are confined or 
restricted to credit unions or organizations of credit unions, and 
provided the purposes for which such agency or association is organized 
or designed to service or otherwise assist credit union operations. 

(3) In obligations of the State of North Carolina or any subdivision thereof. 

(4) In obligations of the United States, including bonds and securities upon 
which payment of principal and ‘interest is fully guaranteed by the 
United States. 

(5) They may be deposited to the credit of the corporation in savings banks, 
credit unions, savings and loan associations, State banks or trust 
companies incorporated under the laws of the State, or in national 
banks located therein. 

(6) In loans to other credit unions in an amount not to exceed twenty-five 
percent (25%) of the shares and unimpaired surplus of the lending credit 
union. 

(7) In an aggregate amount not to exceed twenty-five percent (25%) of the 
allocations to the reserve fund in any agency or association of the type 
described in subdivision (2) hereof, provided the purposes of any such 
agency or association are designed to assist in establishing and 
maintaining liquidity, solvency, and security in credit union operations. 

(8) In the North Carolina Mutual Deposit Guaranty Association. 

(9) Guaranteed Debentures and Real Estate Investment Trusts. — A credit 
union shall keep on deposit at interest in any such depositories as are 
enumerated in subdivisions (2), (4), (5), and (10) of this section, so much 
of the reserve fund and capital stock as shall equal five percent (57%) 
of the total shares and deposits. The said five percent (5%) representi 
said deposit shall not be encumbered or in any manner Heater 
pynoshecated) used as collateral or in any manner used as security for 
a loan 

(10) They may be placed on time deposits in any banks insured by the 
Federal Deposit Insurance Corporation or may be deposited or may be 
invested in any savings or building and loan association insured by the 
Federal Savings and Loan Insurance Corporation. (1915, c. 115, s. 18; 
Oli t e2ofessee rote, S02) 9) 1925 ke Fates 291814: 1935, c 
Sieeluauee 00s ml 1947 6c. 781) 1965, ce 0obnsse 1 0111969" e693. 
Se ois eC elo mses Calapan Ss. 1%) 


Cross Reference. — As to investment in bonds 
guaranteed by the United States, see § 53-44. 

Editor’s Note. — The first 1973 amendment 
rewrote this section. 

The second 1973 amendment inserted the ref- 
erence to subdivision (10) in the first sentence of 
subdivision (9). The amendatory act purported to 
rewrite the second sentence of subdivision (9), 
but the first sentence was plainly intended. Ap- 


parently the draftsman mistook the catchline of 
the subdivision for a first sentence. 

Credit Unions May Invest in Government 
Securities Program. — See opinion of Attorney 
General to Mr. W.V. Didawick, Administrator, 
Credit Union Division, Department of Agricul- 
ture, 40 N.C.A.G. 50 (1970). 


§ 54-87. Loans. — (a) To members. — A credit union may lend to its members 
for such purposes and upon such security and terms as the bylaws provide and 
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the credit committee or loan officer shall approve; provided, however, the 
maximum amount of any secured or unsecured loan shall be based on the amount 
of the unimpaired capital and surplus of the lending credit union according to 
the following table: 





Unimpaired Capital Unsecured Secured 
and Surplus Limit Limit 
$ 1,000 $ 200 UPA), 
2,000 200 200 
3,000 200 300 
4,000 200 400 
5,000 200 500 
6,000 200 600 
7,000 200 700 
8,000 200 800 
9,000 225 900 
10,000 250 1,000 
20,000 500 2,000 
30,000 750 3,000 
40,000 1,000 4,000 
50,000 125 5,000 
60,000 1,500 6,000 
70,000 area 7,000 
80,000 2,000 8,000 
90,000 2250 9,000 
100,000 2,500 10,000 

More than 

100,000 2,000 10% of Unimpaired 


Capital and Surplus 


An endorsed note shall be deemed to be security within the meaning of this 
section. Irrespective of the foregoing table, a member of a credit union may be 
permitted to borrow up to the full amount of his shares. 

(b) Loans to Members of Committee. — The supervisory committee or board 
of directors shall appoint a substitute to act on the credit committee in the place 
of any member in case such member makes application to borrow money from 
the credit union or becomes surety for any other member whose application for 
a loan is under consideration. 

(c) Loans to Persons Not Members Forbidden. — All officers and members 
of any committees in any way knowingly permitting or participating in making 
a loan of funds of a credit union to persons not members shall be guilty of a 
misdemeanor and upon conviction or plea of guilty shall be imprisoned not more 
than two years or fined not in excess of ten thousand dollars ($10,000), or both 
such fine and imprisonment. The credit union shall have the right to recover the 
amount of such illegal loans from the borrower or from any officers or members 
of committees who knowingly permitted or participated in the making thereof, 
or from all of them jointly. 

(d) Repayment of Loans. — A borrower may repay the whole or any part of 
his loan on any day on which the office of the corporation is open for the 
transaction of business. (1915, c. 115, s. 19; 1917, ¢. 232, s. 4; C.S., s. 5220; 1925, 
cB vss 1935) ‘e287; 1955; 0185s 2-1 96 ew ST; shi 965a? 956."88. 1, 
IZ 815819097 ca69 7s. 9197S 4c 99se Fo) 
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Cross Reference. — As to loans on mort- 
gages, etc., issued under Federal Housing Act, 
see § 53-45. 
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§ 54-90 


Editor’s Note. — The 1973 amendment re- 
wrote subsection (a) and inserted “or board of 
directors” in subsection (b). 


§ 54-87.1. Money orders; nonnegotiable sight drafts; travelers’ checks. — 
In addition to the powers now authorized by this Article, credit unions organized 
under this Subchapter are hereby authorized to make money orders, 
nonnegotiable sight drafts and travelers’ checks available to their members as 
their bylaws may provide. (1978, c. 199, s. 13.) 


§ 54-88. Rate of interest; authority to deduct interest. — No corporation 
organized pursuant to this Subchapter shall directly or indirectly charge or 
receive any interest or discount in excess of one percent (1%) per month on the 
unpaid principal of loans except a minimum charge not to exceed fifty cents (50¢) 
may be made for any loan. The terms “‘interest’’ and “discount” as used in this 
section shall not be deemed to include charges made by a credit union for 
appraisals of real or personal property; attorneys’ fees for searching title to real 
property, preparing notes, deeds of trust, mortgages and closing loans; and 
recording fees. Rate of interest and terms of repayment shall appear on each 
note but the corporation may, for the purpose of making loans, discount and 
negotiate promissory notes and deduct in advance, from the proceeds of such 
loan, interest at a rate not to exceed the rate herein fixed, which shall be the 
legal rate for corporations organized under this Subchapter, and such deductions 
shall be made upon the amount of the loan from the date thereof until the 
maturity of the final installment, notwithstanding that the principal amount of 
such loan is required to be repaid in such installments. (1915, c. 115, s. 20; C. 
Ds DOA Lo LoD Cal 1 VOL CroOU Sc LOT Cm Looms mos 


Cross Reference. — As to interest and usury 
laws in general, see § 24-1 et seq. 

Editor’s Note. — The 1973 amendment substi- 
tuted “or discount” for “discount or consider- 
ation, other than the entrance fee,” near the 
beginning of the first sentence, added ‘“‘except 
a minimum charge not to exceed fifty cents (50¢) 


may be made for any loan” at the end of the first 
sentence and added the second sentence. 

For comment on usury law in North Carolina, 
see 47 N.C.L. Rev. 761 (1969). 

Opinions of Attorney General. — Mr. W.V. 
Didawick, Administrator of Credit Unions, De- 
partment of Agriculture, 40 N.C.A.G. 49 (1969). 


§ 54-89. Ownership and leasing of real estate. — Any credit union may 
purchase and hold a lot and building to be used principally for the transaction 
of credit union business, by first obtaining written approval from the 
Administrator of Credit Unions. Provisions may be made for future expansion; 
and any excess space which is not occupied by the credit union may be leased 
LOnnerpupliC. (roeie 210141929, crouse. 1° 1931%c2 329 S965. Cc! 900."s- 14;) 


Editor’s Note. — For comment on usury law 
in North Carolina, see 47 N.C.L. Rev. 761 (1969). 


§ 54-90. Reserve fund. — All entrance fees, transfer fees, and fines shall, 
after the payment of organization expenses, be known as reserve income, and 
shall be added to the reserve fund of the corporation. 

At the close of each fiscal year when the reserve fund does not equal five per 
centum (5%) of the corporation’s outstanding loans, or five thousand dollars 
($5,000) whichever is greater, there shall be set apart to the reserve fund twenty 
per centum (20%) of the net income of the credit union which has accumulated 
during the year. At the end of any fiscal year when the reserve fund equals or 
is in excess of five per centum (5%) of the corporation’s outstanding loans or 
five thousand dollars ($5,000) whichever is greater, then the board of directors 
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may reduce the amount to be set apart to the reserve fund each year to an 
amount not less than ten per centum (10%) of the net income of the credit union. 
When the reserve fund is equal to seven per centum (7%) of the outstanding 
loans or ten thousand dollars ($10,000) whichever is the greater, the board of 
directors shall not be required to make an allocation to the reserve fund. The 
reserve fund shall not be distributed to the members except upon dissolution 
of the credit union. Nothing in this section shall be construed as limiting the 
amount that a credit union may set apart to its reserve fund. The reserve fund 
shall belong to the credit union and all loans which the board of directors decide 
are uncollectible may at the option of the board of directors be charged against 
the reserve fund, undivided profits, or income during the year. (1915, c. 115, s. 
ZINGSSEs, 5222 1989 Mea 00 ise Ae Jooncwl 135) Ss. 1719697 6869) 'ss. 2; 10.) 


§ 54-91. Dividends. — The board of directors of any credit union may declare 
dividends as its bylaws provide. 

Dividends shall be paid on fully paid shares outstanding at the close of the 
accounting period, but shares which become fully paid by the tenth of any month 
of the period may be entitled to a proportional part of such dividend, calculated 
from the first day of the month. (1915, c. 115, s. 22; C.S., s. 52238; 1925, c. 73, 
Si.3;,1935, § S (long Cee Une ae ebOD.Ca 2004S. L5:419695.c.69,-ss.c3)/43 1973, 
Ca GOS. lk 


Editor’s Note. — The 1973 amendment elimi- 
nated the former first sentence of the second 
paragraph, which provided that at the close of 
a fiscal year a credit union might declare a divi- 
dend not to exceed six percent from income, and, 
in the present second paragraph, deleted 


“accounting” for “fiscal,” deleted “day” follow- 
ing “tenth” and deleted a former proviso to the 
effect that in any one year not more than twenty- 
five percent of the undivided earnings could be 
used to pay a dividend and that the remainder 
of such dividend should be paid from the current 


“all” preceding “fully paid,” substituted year’s earnings. 


§ 54-92. Voluntary dissolution. — At any meeting specially called to 
consider the subject, three fourths of the members present md represented may 
vote to dissolve the corporation and upon such vote shall signify their consent 
to such dissolution in writing. Such corporation shall then file in the office of 
the Administrator of Credit Unions such consent, attested by its secretary or 
treasurer and its president or vice-president, with a statement of the names and 
residences of the existing board of directors of the corporation and the names 
and residences of its officers duly certified. The Administrator of Credit Unions, 
upon receipt of satisfactory proof of the solvency of the corporation, shall issue 
to such corporation, in duplicate, a certificate to the effect that such consent and 
statement have been filed and that it appears therefrom that such corporation 
has complied with this section. Such duplicate certificate shall be filed by the 
corporation in the office of the register of deeds of the county in which the 
corporation has its place of business, and thereupon such corporation shall 
continue in existence only for the purpose of paying, satisfying, and discharging 
any existing debts or obligations, collecting and distributing its assets and doing 
all other acts required in order to adjust and wind up its business and affairs; 
and may sue and be sued for the purpose of enforcing such debts and obligations 
until its business and affairs are fully adjusted and wound up. The Administrator 
of Credit Unions, or an agent appointed by him, shall take possession of the 
DEDPatey. and business of such corporation and shall proceed to adjust and wind 
up the business and affairs of the corporation with the power to liquidate its 
assets and apply the same in discharge of debts, obligations and expenses of 
such corporation and after paying and adequately providing for the payment of 
such debts, obligations, Hal expenses shall pay to the shareholders the balance 
of the assets, in proportion to the number of shares held by each shareholder. 
The corporation shall then be dissolved and its certificate of incorporation 
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revoked. The liquidating agent’s fee, if any, shall be set by the Administrator 
of Credit Unions. (1915, c. 115, s. 24; C. S., s. 5224; 1925, c. 73, ss. 8, 15; 1935, 
C. Sisal Jol aGaueds LOODRCs GOONS Inu OOT Crocons iLL.) 


Cross Reference. — See Editor’s note to § 
53-5. 


§ 54-93. Savings institution; restriction of taxation. — The corporation shall 
be deemed an institution for savings, and together with all accumulations therein 
shall not be taxable under any law which shall exempt building and loan 
associations or institutions for savings from taxation; nor shall any law passed 
taxing corporations in any form, or the shares thereof, or the accumulations 
therein, be deemed to include corporations doing business in pursuance of the 
provisions of this Subchapter, unless they are specifically named in such law. 
The shares of credit unions, being hereby regarded as a system for saving, shall 
not be subject to any stock-transfer tax either when issued by the corporation 
or transferred from one member to another. (1915, c. 115, s. 26; C. S., s. 5225; 
1925, c. 78, ss. 8, 16; 1935, c. 87.) 


ARTICLE 12. 
Shares in the Corporation. 


§ 54-94. Ownership of shares. — The capital of a credit union shall consist 
of the payments that have been made to it by the several members thereof on 
the shares, undivided surplus, and reserves. Shares may be subscribed for and 
paid in such manner as the bylaws shall prescribe. The credit union shall have 
a lien on the shares of any member and upon any dividends payable thereon for 
and to the extent of any leat made to him and of any dues or fines payable by 
him. The credit union may, upon the resignation or expulsion of a member, cancel 
the shares of such member and apply the withdrawal value of such shares 
towards the liquidation of the member’s indebtedness. (1915, c. 115, s. 13; C.S., 
SIos20 IZOD NCIS, So; BOBON G81 965,/62.956; ssi) 16; 17) 


§ 54-95. Shares and deposits for minors and in trust. — Shares may be 
issued and deposits received in the name of a minor, and such shares and deposits 
may, in the discretion of the directors, be withdrawn by such minor or his parent 
or guardian, and in either case payments made on such withdrawals shall be 
valid. If shares are held or deposits made in trust, the name and residence of 
the beneficiary shall be disclosed and the account shall be kept in the name of 
such holder as trustee for such person. Such shares or deposits may, upon the 
death of the trustee, be withdrawn by the person for whom the shares were held 
or for whom such deposits were made, or by his legal representatives. (1915, 
Crh bast Gis masa 2278) 


§ 54-96. Fines and penalties. — For failure by any member of a credit union 
to meet his payments on obligations when due, such fines and other penalties 
may be imposed upon the delinquent member as the bylaws provide. Such fines 
shall not exceed two per centum (2%) per month or a fraction thereof on amounts 
due, except that a minimum fine of five cents (5¢) may be imposed. (1915, c. 115, 
ead Open a Sg) b22R wl O2b ac! TONSwo: LOSD eC lL 0S9 ord 00 Ss 23)) 


§ 54-97. Liability of shareholders. — A shareholder of any such corporation, 
unless the bylaws so provide, shall! not be individually lable for the payment 
of its debts for an amount in excess of the par value of the shares which he owns 
or for which he has subscribed. (1915, c. 115, s. 26; C. S., s. 5229.) 
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ARTICLE 13. 
Members and Officers. 


§ 54-98. Who may become members. — The membership of the corporation 
shall consist of those persons who have been duly elected to membership and 
who have subscribed for one or more shares and have paid for the same in whole 
or in part, together with the entrance fee as provided in the bylaws, and have 
complied with such other requirements as the bylaws may contain: Provided, 
that credit union membership shall be limited to groups having a common bond 
of occupation or association or residents within a well defined neighborhood 
community, or rural district, employees of a common employer, or members of 
a bona fide fraternal, religious, cooperative, labor, rural, educational or similar 
organization. 

The provisions of this subsection [section] shall not prohibit a credit union 
from maintaining offices from locations other than its main office if the 
maintenance of such offices shall be reasonably necessary to furnish service to 
its membership. Provided, however, no such additional offices shall be 
established to serve persons who are not entitled to membership as defined in 
the preceding paragraph and would not be entitled to services of the credit union 
at its main office. Provided further that the establishment of additional offices 
shall be subject to the approval of the Administrator of Credit Unions. 

No credit union shall ever pay any commission or offer compensation for the 
securing of members or on the sale of shares. (1915, c. 115, s. 6; C. S., s. 52380; 
1925, c. 738.137) 1985) ch 8719657 956) s.18:) 


§ 54-99. Expulsion and withdrawal of members. — The board of directors 
may expel from the corporation any member who has not carried out his 
engagement with the corporation, or has been convicted of a criminal offense, 
or neglects or refuses to comply with the provisions of this Subchapter or of 
the bylaws, or who habitually neglects to pay his debts, or shall become insolvent 
or bankrupt. The members at a regularly called meeting may expel from the 
corporation any member who has become intemperate or in any way financially 
irresponsible; no member shall be expelled until he has been informed in writing 
of the charges against him and an opportunity has been given him, after 
reasonable notice, to be heard thereon. 

A member may withdraw from a credit union by filing a written notice of his 
intention to withdraw. 

The amounts paid in on shares or deposits by an expelled or withdrawing 
member, with any dividends credited to his shares and any interest accrued on 
his deposits to the date of expulsion or withdrawal, shall be paid to such member, 
but in the order of expulsion or withdrawal and only as funds therefor become 
available, after deducting any amounts due to the corporation by such member. 
The member shall have no other or further right in the credit union or to any 
of its benefits, but such expulsion or withdrawal shall not operate to relieve the 
member from any remaining liability to the corporation. (1915, c. 115, s. 23; C. 
meso 181925. collorsaoelosonCusies 


§ 54-100. Meetings; right of voting. — The fiscal year of every such 
corporation shall end at the close of business on the thirty-first day of December. 
The annual meeting of the corporation shall be held at such time and place as 
the bylaws prescribe. Special meetings may be held by order of the directors 
or of the supervisory committee, and shall be held upon request in writing of 
ten percent (10%) of the members. Notice of all meetings of the corporation shall 
be given in the manner prescribed in the bylaws. At all meetings of members 
or shareholders a member shall have one vote and but one vote, irrespective of 
the number of shares that may be held by him, and in case of sickness or other 
unavoidable absence of a member he shall be allowed to vote by proxy in writing, 
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but no member present shall vote more than one such proxy. At any meetin 
the members may decide upon any question of interest to the corporation, sad 
overrule the board of directors, and by a three-fourths vote of those present and 
represented, provided the notice of the meeting shall have specified the question 
to be considered, may vote to amend the bylaws. (1915, c. 115, s. 8; C.S., s. 5232.) 


§ 54-101. Election of directors and committees. — (a) Number Elected. — 
At the first annual meeting, the members shall elect a board of directors of not 
less than five members and a credit committee of not less than three members 
to serve staggered terms of one and two years and shall hold office for those 
terms and until successors qualify. At each subsequent annual meeting, the 
members shall elect directors and members of the credit committee for a term 
of two years. The bylaws may authorize the board of directors to appoint a credit 
committee, or in lieu thereof, appoint one or more loan officers to approve or 
disapprove loans assigned to him. Except as herein specified, no member of the 
Rend of directors shall be a member of the credit committee or of the 
supervisory committee, hereinafter provided, nor shall one person be a member 
of more than one such committee. All members of committees and all directors, 
as well as all officers whom they may elect, shall be sworn, and shall hold their 
several offices for such terms as may be determined by the bylaws. The board 
of directors may appoint a membership committee or membership officer from 
the members of the credit union, other than the treasurer, and assistant 
treasurers, or a loan officer, and authorize such membership committee or 
membership officer to approve applications for membership under such 
conditions as the board may prescribe, except that such membership committee 
or membership officer so authorized shall submit to the board at each monthly 
meeting a list of approved or pending applications for membership received since 
the previous monthly meeting, together with such other related information as 
the bylaws or board may require. . 

(b) Oath of Office. — The oath required of each director, officer, and member 
of committee shall be the oath of the individual taking the same that he will, 
so far as the duty devolves on him, diligently and honestly administer the affairs 
of such corporation, and will not knowingly violate or willingly permit to be 
violated any of the provisions of law applicable to such corporation, and that he 
is the owner in good faith and in his own right on the books of the corporation 
of at least one share therein. Such oath shall be subscribed by the individual 
making it and certified by the officer before whom it is taken, and shall 
immediately be transmitted to the Administrator of Credit Unions and filed and 
preserved in his office. (1915, c. 115, s. 9; C. 8., s. 5238; 1925, c. 73, s. 3; 1935, 
CUR ie bn ee O56 58s 1 9419 (Ben 99es48)) 


Editor’s Note. — The 1973 amendment re- subsection (a) as the present first, second and 
wrote the former first and second sentences of _ third sentences. 


§ 54-102. Duties of board of directors. — (a) Elect Executive Officers. — 
At their first meeting and at each first eeune in the fiscal year, the board of 
directors shall elect Fah their number a president, vice-president, a secretary, 
and a treasurer, who shall be the executive officers of the corporation. The 
offices of secretary and treasurer may, if the bylaws so provide, be held by one 
person. 

(b) General Management. — The board of directors shall have the general 
management of the affairs, funds, and records of the corporation, shall meet 
as often as may be necessary, and, unless the bylaws shall specifically reserve 
H or any of these duties to the members, it avail be the special duty of the 

irectors: 
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(1) To act upon all applications for membership and the expulsion of 
members. 

(2) To fix the amount of the surety bond which shall be required of every 
person employed, appointed or elected by the credit union to any 
position requiring the receipt, payment or custody of money or personal 
property owned by the credit union or in its custody or contro] as 
collateral or otherwise, in accordance with the provisions of subdivision 
(5) of G.S. 54-75. 

(3) To determine from time to time the rate of interest which shall be 
allowed on deposits and charged on loans. 

(4) To fix the maximum number of shares which may be held by and the 
maximum amount which may be lent to any one member; to declare 
dividends; and to recommend amendments to the bylaws. 

(5) To fill vacancies in the board of directors or in the credit committees until 
the election and qualification of successors. 

(6) To have charge of the investment of the funds of the corporation except 
loans to members, and to perform such other duties as the members 
may from time to time authorize. 

(7) The board of directors at its first meeting after its election shall appoint 
a Supervisory committee, (no more than one of whom may be a member 
of the board of directors and none a member of the credit committee) 
of not less than three members who shall serve for such terms as may 
be fixed by the bylaws; or in lieu thereof, the bylaws may authorize the 
board of directors to employ and use sta clerical and auditing 
assistants as may be required to perform the duties required by G.S. 
54-104. The ae of directors may remove or suspend any member of 
the supervisory committee for neglect of duty, misfeasance, 
malfeasance, official misconduct, or for other good cause shown. 

(c) Compensation. — No member of the board of directors or of the credit or 
Supervisory committees shall receive any compensation for his services as a 
member of the board or committees. But the officers elected by the board of 
directors may receive such compensation as the members may authorize. (1915, 
oa Ss) 10S GaminSs 02040195 4 eadougs vo el JOD a Ch Gob ese 207 19 1s Cd 9 FS, 
2. 


Editor’s Note. — The 1973 amendment added __ tion (b) the language beginning “or in lieu there- 
to the first sentence of subdivision (7) of subsec- _ of.” 


§ 54-103. Duties of credit committee; appointment and duties of loan 
officers; appointment of loan officers in lieu of credit committee. — The credit 
committee shall have the general supervision of all loans to members. It shall 
be the duty of the credit committee to review all applications for loans, to 
ascertain whether the loan sought is for provident or productive purpose, and 
to determine whether or not the security offered, in its judgment, is sufficient 
and the terms proper. The credit committee shall meet as often as may be 
required after due notice has been given to each member thereof, but not less 
than once a month, shall keep a record of all meetings, and shall make a report 
to the members at the annual meetings. 

The credit committee may appoint one or more loan officers to act under the 
supervision of the credit committee and such loan officers, when so appointed, 
may make loans without necessity for a meeting of or approval by any members 
of the credit committee, as provided by the bylaws. 

The membership through appropriate bylaws, may authorize the board of 
directors to appoint one or more loan officers in lieu of a credit committee and 
in such instances, duties and responsibilities of the credit committee shall be 
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carried out by such loan officer or officers. (1915, c. 115, s. 11; C. S., s. 5235; 
TIGL CUS se eet 00G.300, Sa ol Jou, C..0958. 0. Ad lon CG LU, SoU.) 


Editor’s Note. — The 1973 amendment re- 
wrote this section. 


§ 54-104. Duties of supervisory committee. — The supervisory committee 
a make or cause to be made, an annual audit, in accordance with rules and 
be Sets promulgated b the Administrator of Credit Unions, and shall 
ubmit a report of that audit to the board of directors and a summary of the 
report to the members at the next annual meeting of the credit union. The 
supervisory committee shall make or cause to be made such supplemental audits 
as deemed necessary by it or as may be ordered by the Administrator of Credit 
Unions. Any violation of this Subchapter or of the bylaws or of any practice of 
the corporation which in the opinion of the supervisory committee is unsafe, 
unsound, or unauthorized, shall be reported to the board of directors and the 
Administrator of Credit Unions within seven days after its discovery. (1915, c. 
Wid esse oun ws) OcoG LUO C! JOOS. ello) CrFLOOy SL 13) 


Editor’s Note. — The 1973 amendment re- 
wrote this section. 


ARTICLE 14. 
Supervision and Control. 


§ 54-105. Corporations organized hereunder subject to Administrator of 
Credit Unions; rules and regulations. — In addition to any and all other powers, 
duties and functions vested in the Administrator of Credit Unions under the 
provisions of this Subchapter, the Administrator of Credit Unions shall have 
general control, management and supervision over all corporations organized 
under the provisions of this Subchapter. All corporations organized under the 
provisions of this Subchapter shall be subject to the management, control and 
supervision of the Administrator of Credit Unions as to their conduct, 
organization, management, business practices and their financial and fiscal 
matters. The Administrator of Credit Unions may prescribe rules and 
regulations for the administration of this Subchapter, as well as rules and 
regulations relating to financial records, business practices and the conduct and 
management of credit unions, and it shall be the Ai uty of the board of directors 
and of the various officers of the credit union to put into effect and to carry out 
SUCH TeEOIIaMONS iL LOL SC aL LosSasl it, 91,5. D2odenl JA0mem (ORS. oyl950, Cao 
TORT AC 20592820. 5L 200g Cio DO aBSalin cas) 


§ 54-106. Reports; penalties; fees. — (a) Every corporation organized under 
this Subchapter shall, in January and in July of, each year, make a report of 
condition to the Administrator of Credit Unions giving such information as he 
shall require, which reports shall be verified by oath of the treasurer and by oath 
of a majority of the supervisory committee, and shall make such other and 
further reports under like oath as the Administrator shall demand at any time. 
(b) Each credit union applying on or after July 1, 1973, for a certificate to do 
business under the provisions of this Subchapter, shall, ‘before receiving such 
certificate, pay into the office of the Administrator of Credit Unions, a charter 
fee of five Hata ($5.00) and an investigation fee of twenty dollars ($20.00). 
(c) Fees to Be Paid to Office of Administrator of Credit Unions. — Each credit 
union subject to supervision and examination by the Administrator of Credit 
Unions, including credit unions in process of voluntary liquidation, shall pay into 
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the office of the Administrator of Credit Unions twice each year, in the months 
of January and July, supervision and examination fees. 

The Secretary of Commerce, shall, on or before December 1 of each year, 
determine and fix the scale of supervisory and examination fees to be assessed 
sera the next calendar year. However, when the costs of any examination 
exceed the annual fees assessed and paid by the credit union, the Administrator 
of Credit Unions may, in his discretion, invoke the provisions of G.S. 54-107, 
giving due consideration to the time and expense incident to such examination, 
and the ability of the credit union to pay such additional fees. The additional fees, 
if assessed by the Administrator, in his discretion, shall be paid by each credit 
union promptly after the completion of the examination; provided that such 
additional fees shall not exceed the estimated cost of such examination. 

No credit union shall be required to pay any supervisory fee until the 
expiration of 12 months from the date of the issuance of a certificate of 
incorporation to such credit union. 

(d) Any such corporation which neglects to make semiannual reports as 

rovided in subsection (a) of this section, or any of the other pron required 
ie the Administrator of Credit Unions at the time fixed by the Administrator, 
shall forfeit to the Administrator of Credit Unions five dollars ($5.00) for each 
day such neglect continues; and, furthermore, the Administrator of Credit 
Unions shall have authority, in his discretion, to revoke the certificate of 
incorporation and take possession of the assets and business of any corporation 
failing to pay the fees required in this section after serving notice of at least 
15 days upon such corporation of his intention so to do. 

(e) Moneys collected under this section shall be deposited with the State 
Treasurer of North Carolina and expended, under the terms of the Executive 
Budget Act, to defray expenses incurred by the office of the Administrator of 
Credit Unions in carrying out its supervisory and auditing functions. 

(f) All revenue derived from fees will be placed into a special account to be 
administered solely for the operation of the Credit Union Division. (1915, ec. 115, 
Su e.G. Os) SH OZOo BLOLO MG o OnSSom i al Oo e Ceo t Ld4 ice aon 1955 ce Liao: 
Ss: 3,471 957)-6) 989377731 965102 9nG48SSele2o, 24°1969.-¢..69." Ss. 6: 1971" ¢..864: 
Sel OT SI CeLOd~Saas) 


Editor’s Note. — The 1973 amendment substi- an investigation fee of twenty dollars ($20.00)” 
tuted “July 1, 1973” for “July first, one thou- in subsection (b). 
sand nine hundred forty-one,” and added “and 


§ 54-107. Annual examinations required; payment of cost. — The 
Administrator of Credit Unions shall cause every such corporation to be 
examined once a year and whenever he deems it necessary. The examiners 
appointed by him shall be given free access to all books, papers, securities, and 
other sources of information in respect to the corporation; and for the purpose 
of such examination the Administrator shall have power and authority to 
subpoena and examine personally, or by one of his deputies or examiners, 
witnesses on oath and documents, whether such witnesses are members of the 
corporation or not, and whether such documents are documents of the 
corporation or not. 

henever the cost of making the annual examination exceeds the annual fees 
paid by the credit union to the State, the Administrator may charge the credit 
union fifty dollars ($50.00) per day, per man for each day required to complete 
the examination. The Administrator may designate an independent auditing firm 
to do the work underx his direction and supervision, with the cost to be paid by 
the credit union involved. (1915, c. 115, s. 7; C. S., s. 5239; 1925, c. 73, s. 3; 1935, 
C1 81591065, C::956,'ss.10 251969 wasi69 sseatae. | 
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§ 54-108. Revocation of certificate; liquidation. — If any such corporation 
shall neglect to make its annual report, as provided in this Article, or any other 
report required by the Administrator of Credit Unions for more than 15 days, 
or shall fail to pay the charges required, including the fines for delay in filing 
reports, the Administrator of Credit Unions shall give notice to such corporation 
of his intention to revoke the certificate of approval of the corporation for such 
neglect or failure, and if such neglect or failure continues for 15 days after such 
notice, the said Administrator shall, at his discretion, personally or by an agent 
appointed by him, take possession of the property and business of the 
corporation and retain possession until such time as he may permit it to resume 
business, or until its affairs be finally liquidated as provided in G.S. 54-92 of this 
SuDchapterst1 915; Clebley sete Ws S024 0; 1025, C, (da, SSor orl JoonCe Gl LuOl, 
Cr OSUr son 965"C.UDGRsS. LT.) 


§ 54-109. When Administrator of Credit Unions may take possession of 
credit union business and property. — The Administrator of Credit Unions may 
forthwith take possession and control of the business and property of any credit 
union to which this Subchapter is applicable whenever he shall find that such 
credit union: 

(1) Is conducting its business contrary to law or the regulations of the 
Administrator promulgated hereunder; 

(2) Has violated its charter or bylaws; 

(3) Is conducting its business in an unauthorized or unsafe manner; 

(4) Is in an unsound or unsafe condition to transact its business; 

(5) Has an impairment of its capital; 

(6) Cannot with safety and expediency continue business; 

(7) Has neglected or refused to comply with the terms of a duly issued order 
of the Administrator; 

(8) Has suspended the payment of its obligations; 

(9) Has refused to submit its books, papers, records, or affairs for 
inspection to any examiner or agency of the Administrator; or 

(10) Has refused to submit a sworn statement verified under oath by its 
treasurer and/or president or other responsible officers regarding its 
affairs and upon such inquiries as may be submitted to it by the 
Administrator. 

The Administrator of Credit Unions upon taking possession of the propert 
and business of any credit union for the reasons above set forth shall retain suc 
possession until such time as he may permit it to resume business or he may 
order that its affairs be finally liquidated, as provided in G.S. 54-92 of this 
Subchapter. The determination of the Administrator shall be subject to judicial 
review in all respects according to the provisions and procedures set forth in 
Chapter read of the General Statutes of North Carolina, as amended. (1915, 
Cl rel tons 1924 al OOo sm (on ss.0,-97 1930 6CeOr a9 0 tC. 989 1S49% 1965. 
CAVOG Smee b L975 Nem Seles. 75) 


Editor’s Note. — Pursuant to Session Laws _ tuted fora reference to Article 33 of Chapter 143 
19738, c. 1331, s. 3, effective July 1, 1975, the _ in the second paragraph. 
reference to Chapter 150[A] has been substi- 


ARTICLEs1 5; 
Central Associations. 


§ 54-110. Central association. — (a) Upon application of seven or more 
credit unions for a central corporation for the purpose of securing credit and 
discounting notes with any outside agency, and to act as a clearinghouse in the 
settlement of these accounts, the Administrator of Credit Unions shall, upon 
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receipt and investigation of charters and bylaws signed by the 
secretary-treasurers of the several credit unions, approve same if he is satisfied 
they are in conformity with and give reasonable assurance that the affairs of 
the corporation will be administered in accordance with this Article. 

(b) Except as provided elsewhere in this section, the procedure and plan of 
organization, method of operation, officers and their duties, supervision, 
liquidation and dissolution shall be the same as with any local credit union; 
except that the membership of a central credit union shall be institutional and 
only local credit unions can become members, unless the bylaws otherwise 
prescribe. 

(c) Any local credit union can become a member of a central association by 
subscribing to any number of shares and paying for same, in whole or in part, 
no Me be in excess of twenty-five percent (25%) of their share capital and reserve 

und. 

(d) Deposits in the central association may be accepted from any source in 
such amounts and upon such terms as the board of directors may determine and 
the bylaws shall prescribe. 

(e) The secretary-treasurer shall cast the one vote of local member credit 
unions in its annual election of officers and at all meetings of the member 
associations unless the bylaws otherwise prescribe. 

(f) A central credit union shall not charge more than three fourths of one 
percent (% of 1%) for discounting paper, provided that no discount rate shall 
make the interest higher than the legal rate. 

(g) Section 54-84 shall not apply to a central association, and such an 
association shall have power to borrow money from any source in amounts not 
in excess of 10 times the amount of its capital and reserve fund. 

(h) A central credit union shall not be taxable under any law which shall 
exempt any local credit union. 

(i) G.S. 54-86(6) shall not apply to a central association, and such association 
Shall have the power to invest in loans to other credit unions in such amounts 
as approved by its loan officer and/or credit committee. 

(j) The board of directors shall meet at least quarterly and shall have the 
general direction and control of the affairs of the corporation. (1925, c. 78, s. 
17; 1935; cA 8Tl9G5 ce 956, sail; LOT Seem 250 ues 283.) 


Editor’s Note. — The 1973 amendment added __ at the beginning of subsection (b) and added sub- 
“Except as provided elsewhere in this section,’ sections (i) and (j). 


SUBCHAPTER IV. COOPERATIVE ASSOCIATIONS. 


ARTICLE 16. 
Organization of Associations. 


§ 54-111. Nature of the association. — Any number of persons, not less than 
five, may associate themselves as a mutual association, society, company, or 
exchange, for the purpose of conducting any agricultural, housing (including 
apartment housing), horticultural, forestry, dairy, mercantile, mining, 
manufacturing, telephone, electric light, power, storage, refrigeration, flume, 
irrigation, water, sewerage, or rae aaiGat business, or purchase, maintain and 
use fire-fighting equipment, on the mutual plan. For the purposes of this 
Subchapter, the words association, company, corporation, exchange, society, or 
union shall be construed to mean the same; provided that the membership of 
agricultural organizations incorporated under this Subchapter shall consist of 
producers of agricultural products, handled by such organizations or by 
organizations owned and controlled by such producers. (1915, c. 144, s. 1; C.S., 
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8. 024251925; c. 179, ss. 1, 2; 193T)"c. 447; 1949"; 1042, ss. 1, 2(a); 1955, c. 746, 
s. 1°19599¢, 99F.) 


§ 54-111.1: Repealed by Session Laws 1959, c. 991. 


§ 54-112. Use of term restricted. — No corporation or association hereafter 
organized or doing business for profit in this State shall be entitled to use the 
term “mutual” as part of its corporate or other business name or title, unless 
it has complied with the provisions of this Subchapter; and any corporation or 
association violating the provisions of this section may be enjoined from doing 
business under such name at the instance of any shareholder of any association 
legally organized under this Subchapter. (1915, c. 144, s. 18; C.S., s. 5248; 1925, 
Ceetors 1 1945" c%0305.) 


§ 54-113. Articles of agreement. — The persons desiring to organize such 
association shall sign and acknowledge written articles which shall contain the 
name of the association and the names and residences of the persons forming 
the same. Such articles shall also contain a statement of the purposes of the 
association and shall designate the city, town, or village where its principal place 
of business shall be located. The articles shall also state the amount of 
authorized capital stock, the number of shares subscribed, and the par value of 
each. No shareholder in any corporation organized under this Subchapter shall 
be personally liable for any debt of the corporation. (1915, c. 144, s. 2; C.S., s. 
5244.) 


§ 54-114. Certificate of incorporation. — The original articles of 
incorporation of corporations organized under this Subchapter, or a true copy 
thereof, verified as such by the affidavits of two of the signers thereof, shall 
be filed with the Secretary of State. A like verified copy of such articles and 
certificate of the Secretary of State, showing the date when such articles were 
filed with and accepted by the Secretary of State, within 30 days of such filing 
and acceptance, shall be filed with and recorded by the register of deeds of the 
county in which the principal place of business of the corporation is to be located, 
and no corporation shall, until such articles be left for record, have legal 
existence. The register of deeds shall forthwith transmit to the Secretary of 
State a certificate stating the time when such copy was recorded. Upon a receipt 
of such certificate, the Secretary of State shall issue a certificate of 
mcorporauions (L915 .6. wi44acsas: ©. 'S..$.5245:.1967,.cex8Z3Ns i172.) 


Cross Reference. — See Editor’s note to § 
53-5. 


§ 54-115. Fees for incorporation. — For filing the articles of incorporation 
of corporations organized under this Subchapter, there shall be paid the 
Secretary of State ten dollars ($10.00) and his fees allowed by law, and for the 
filing of an amendment to such articles, five dollars ($5.00) and his fees allowed 
by law: Provided, that when the authorized capital stock of such corporations 
shall be less than one thousand dollars ($1,000), such fee for filing either the 
articles of incorporation or amendments thereto shall be two dollars ($2.00). 
OTs yer 44> S740 ao) se oc40e 1001, Crocarsi los) 


Cross Reference. — See Editor’s note to § 
53-5. 


§ 54-116. Bylaws adopted. — At the time of making the articles of 
incorporation the incorporators shall make bylaws which shall provide: 
(i) The name of the corporation. 
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(2) The purposes for which it is formed. 

(3) Qualifications for membership. 

(4) The date of the annual meeting; the manner in which members shall be 
notified of meetings; the manner of conducting the meetings; the 
number of members which shall constitute a quorum at the meetings, 
and regulations as to voting. 

(5) The number of members of the board of directors; powers and duties; 
the compensation and duties of officers elected by the board of 
directors. 

(6) In the case of selling agencies or productive societies, regulations for 
grading. 

(7) In the case of selling agencies or productive societies, regulations 
governing the sale of products by the members through the 
organization. 

(8) The par value of the shares of capital stock. 

(9) The conditions upon which shares may be issued, paid in, transferred, 
and withdrawn. 

(10) The manner in which the reserve fund shall be accumulated. 

(11) The manner in which the dividends shall be determined and paid to 
members. 

(12) Associations, societies, companies or exchanges, organized hereunder 
to engage in the telephone or electric light business upon a mutual 
basis, shall adopt a bylaw limiting the patrons and subscribers to 
members of the association. 

(13) In the case of apartment housing, regulations governing the rental of 
apartments: (Lolo, Cal4ansenn Gui wS 102415192000) 119) SHA 41959 Ke; 


991.) 
§ 54-117. General corporation law applied; dealing in products of, or 
renting to, nonmembers. — All mutual associations shall be maintained in 


accordance with the general corporation law, except as otherwise provided for 
in this Subchapter. And no corporation or association hereafter organized under 
this Subchapter for doing business in this State shall be permitted to deal in the 
products of nonmembers to an amount greater in value than such as are handled 
by it for members: Provided, no housing corporation or association hereafter 
organized under this Subchapter shall be permitted to rent to nonmembers for 
a period longer than 90 days. (1915, c. 144, s. 17; C.8., s. 5248; 1925, c. 179, s. 
ies 1 Cu 44 ol 40 aCe OA Acme 


§ 54-118. Other corporations admitted. — All mutual corporations, 
companies, or associations heretofore organized and doing business under prior 
statutes, or which have attempted to so organize and do business, shall have 
the benefit of all of the provisions of this Subchapter, and be bound thereby on 
filing with the Secretary of State a written declaration, signed and sworn to by 
the president and secretary, to the effect that the mutual company or association 
has by a wa OHty vote of its shareholders decided to accept the benefits of and 
to be bound by the provisions of this Subchapter. No association organized under 
this Subchapter shall be required to do or perform anything not specifically 
required herein, in order to become a corporation. (1915, c. 144, s. 16; C.S., s. 
Bede e Ce Lid. Sal) 


§ 54-118.1. License taxes. — On and after June 1, 1955, the provisions of 
Article 2, Subchapter I of Chapter 105 of the General Statutes of North Carolina 
shall apply to an association or corporation organized under the provisions of 
this Subchapter. (1955, c. 18138, s. 1.) 


§ 54-118.2. Franchise taxes. — On and after July 1, 1955, the provisions of 
Article 3, Subchapter I of Chapter 105 of the General Statutes of North Carolina 
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shall apply to an association or corporation organized under the provisions of 
this Subchapter. (1955, c. 1818, s. 1.) 


ARTICLE 17. 
Stockholders and Officers. 


§ 54-119. Certificate for stock fully paid. — Certificates of stock shall not 
be issued to any subscriber until fully paid, but the bylaws of the association 
may allow subscribers to vote as shareholders: Provided, part of the stock 
subscribed for has been paid in cash. (1915, c. 144, s. 11; C. S., s. 5250.) 


§ 54-120. Ownership of shares limited. — No shareholder in any such 
association shall own shares of a greater aggregate par value than twenty 
percent (20%) of the paid-in capital stock, except as hereinafter provided, or be 
entitled to more than one vote. A mutual association shall reserve the right of 
purchasing the stock of any member whose stock is for sale, and may restrict 
the transfer of stock to such persons as are made eligible to nanibeRelny in the 
bylawse(dOloae) 1444sh 9 (Or Sis so2017 119259 eo 279 0s.11%) 


§ 54-121. Shares issued on purchase of business. — Whenever an 
association, created under this Subchapter, shall purchase the business of 
another association or person, it may pay for the same in whole or in part by 
issuing to the selling association or persons shares of its capital stock to an 
amount which at par value would equal the fair market value of the business 
so purchased, and in such case the transfer to the association of such business 
at such valuation shall be equivalent to payment in cash for the shares of stock 
SOuissued, Aldi C0. .144 Sul OOS, D252.) 


§ 54-122. Absent members voting. — At any regularly called general or 
special meeting of the shareholders a written vote received by mail from any 
absent shareholder, and signed by him, may be read in such meeting, and shall 
be equivalent to a vote of such of the seagevalders so signing: Provided, he has 
been previously notified in writing of the exact motion or resolution upon which 
such vote is taken, and a copy of same is forwarded with and attached to the 
vote so mailed by him. In case of sickness or other unavoidable absence of a 
member, he shall be allowed to vote by proxy in writing; but no member shall 
vote more than one such proxy. (1915, c. 144, s. 12; C.S., s. 5258.) 


§ 54-123. Directors and other officers. — Every such association shall be 
eae as by a board of not less than five directors. The directors shall be elected 
by and from the stockholders of the association at such time and for such term 
of office as the bylaws may prescribe, and shall hold office for the time for which 
elected and until their successors are elected and shall enter upon the discharge 
of such duties as are prescribed in the bylaws; but a majority of the stockholders 
shall have the power at any regular or special stockholders’ meeting, legally 
called, to remove any director or officer for cause, and fill the vacancy, and 
thereupon the director or officer so removed shall cease to be a director or officer 
of the association. The officers of every such association shall be a president, 
one or more vice-presidents, a secretary and treasurer, who shall be elected 
annually by the directors, and each of the officers must be a director of the 
association. The office of secretary and treasurer may be combined, and when 
so combined the person filling the office shall be secretary-treasurer. (1915, c. 
144, s. 6;.C: S., s. 5254.) 
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ARTICLE 18. 
Powers and Duties. 


§ 54-124. Nature of business authorized. — An association created under 
this Subchapter shall have power to conduct any agricultural, housing, 
horticultural, forestry, dairy, mercantile, mining, manufacturing, telephone, 
electric light, power, storage, refrigeration, flume, irrigation, water, sewerage, 
or mechanical business, or purchase, maintain and use fire-fighting equipment, 
on the mutual plan. (1915, c. 144, s. 8; C.S., s. 5255; 1925, ¢. 179, ss. 1, 3; 1949, 
C21042,..S. 2,900 Cua sae) 


§ 54-125. Amendment of articles. — The association may amend its articles 
of incorporation by a majority vote of its shareholders at any regular 
shareholders’ meeting, or any special shareholders’ meeting called for that 
purpose, on 10 days’ notice to the shareholders. The power to amend shall include 
the power to increase or diminish the amount of capital stock and the number 
of shares: Provided, the amount of the capital stock shall not be diminished below 
the amount of the paid-up capital at the time the amendment is adopted. Within 
30 days after the adoption of an amendment to its articles of incorporation, an 
association shall cause a copy of such amendment adopted to be recorded in the 
office of the Secretary of State and of the register of deeds of the county where 
ne esa of business is located. (1915, c. 144, s. 7; C. S., s. 5256; 1967, 
C2o2o Senet 


Cross Reference. — See Editor’s note to 8 
53-5. 


_§ 54-126. Apportionment of earnings. — The directors, subject to revision 
by the association at any general or special meeting, shall apportion the earnings 
by first paying dividends on the paid-up capital stock, not exceeding six percent 
(67%) per annum, then setting aside not less than ten percent (10%) of the net 
profits for a reserve fund, until an amount has been accumulated in the reserve 
fund equal to thirty percent (30%) of the paid-up capital stock, and not less than 
two percent (2%) thereof for an educational fund to be used in teaching 
cooperation, and the remainder of the net profits by uniform dividend upon the 
amount of purchases of shareholders and upon the wages and salaries of 
employees, and one half of such uniform dividend to nonshareholders on the 
amount of their purchase, which may be credited to the account of such 
nonshareholders on account of capital stock of the association; but in selling 
agencies such as fruit, truck, peanuts, and cotton growers’ associations, and in 
productive associations such as creameries, canneries, warehouses, factories, 
and the like, dividends shall be prorated on raw materials delivered instead of 
on goods purchased. In case the association is both a selling and productive 
concern, or a service and distributing association the dividends may be on both 
raw material delivered and on goods or service purchased by patrons. (1915, c. 
144787013; .C; Ss-s 5257991925 heal 9mses)) 


§ 54-127. Time of distribution. — The profits or net earnings of such 
association shall be distributed to those entitled thereto, at such times as the 
bylaws shall prescribe, which shall be as often as once in 12 months. (1915, c. 
14475214. C0. S. 8.) 5258.) 


§ 54-128. Annual reports. — Every association organized under the 
provisions of this Subchapter shall oe ane on or before the first day of March 
of each year, make a report to the Secretary of State; such report shall contain 
the name of the company, its principal place of business in this State, and 
generally a statement as to its business, showing total amount of business 
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transacted, amount of capital stock subscribed for and paid in, number of 
shareholders, total expenses of operation, amount of indebtedness or liabilities, 
and its profits and losses. A copy of such report shall also be filed with the 
mo markets in the Department of Agriculture. (1915, c. 144, s. 15; C.S., 
S) OZDy: 


SUBCHAPTER V. MARKETING ASSOCIATIONS. 
ARTICLE 19. 
Purpose and Organization. 


§ 54-129. Declaration of policy. — In order to promote, foster, and 
encourage the intelligent and orderly producing and marketing of agricultural 
products through cooperation, and to eliminate speculation and waste, and to 
make the distribution of agricultural products as direct as can be efficiently done 
between producer and consumer, and to stabilize the marketing problems of 
agricultural products, this Subchapter is enacted. (1921, c. 87, s. 1; C.S., s. 


5209(a) al OabacaZole Saale) 


Editor’s Note. — For discussion of coopera- 
tive marketing, see 1 N.C.L. Rev. 216, and 2 
N.C.L. Rev. 222. 

Statute Is Valid. — The Cooperative Market- 
ing Act, this Subchapter, was construed and its 
validity sustained in Tobacco Growers Co-op. 
Ass’n v. Jones, 185 N.C. 265, 117 S.E. 174 (1923); 
Tobacco Growers Co-op. Ass’n v. Bissett, 187 
N.C. 180, 121 S.E. 446 (1924); Tobacco Growers 
Co-op. Ass’n v. Patterson, 187 N.C. 252, 1218.E. 
631 (1924); Tobacco Growers Co-op. Ass’n v. Bat- 
tle, 187 N.C. 260, 121 S.E. 629 (1924). 

Collateral Attack on Organization. — In 
Pittman v. Tobacco Growers Co-op. Ass’n, 187 


N.C. 340, 121 S.E. 684 (1924), it was held that the 
validity of the association cannot be assailed by 
alleging an insufficient number of signers. This 
is a collateral attack and is not a direct attack 
by the State upon a quo warranto to vitiate the 
incorporation. 

Withdrawal of Charter. — It was held in 
Tobacco Growers Co-op. Ass’n v. Jones, 185 N.C. 
265, 117S.E. 174 (1923), that since an association 
formed under this Subchapter had no capital, 
stock, surplus or credit except as given by the 
statute, the legislature may withdraw its charter 
at any time. 


§ 54-130. Definitions and nature. — As used in this Subchapter— 
(1) Agricultural Products. — The term “agricultural products” shall include 


horticultural, viticultural, forestry, 


any farm products. 


airy, livestock, poultry, bee, and 


(2) Association. — The term “association” means 
a. Any corporation organized under this Subchapter; or 
b. Any foreign corporation which 
1. Is organized under any general or special act of another State 
or the District of Columbia as a cooperative association for the 


mutual benefit of its members an 


other patrons, 


2. Confines its operations in this State to the purposes specified 
in, and restricts the return on the stock or membership capital 
and the amount of its business with nonmembers to the limits 
placed thereon by, this Subchapter for corporations organized 


hereunder, and 


3. Is authorized to transact business in this State pursuant to G.S. 


54-139. 


(3) Charter. — The term “charter” includes the original articles of 
incorporation, together with all amendments thereto and articles of 


merger or consolidation. 
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(4) Member. — The term “member” shall include actual members of 
associations without capital stock and holders of stock in associations 
organized with capital stock. 

(5) Person. — The term “person” shall include individuals, firms, 
partnerships, corporations, and associations. 

Associations organized or domesticated hereunder shall be deemed nonprofit, 
inasmuch as they are not organized to make profits for themselves, as such, or 
for their members, as such, but only for their members as producers. 

This Subchapter shall be referred to as the “Cooperative Marketing Act.” 
PICO Se cals. oe OcOU DELupo Ce4c0, sient; 196c, c. 1168, ss. 1-3.) 


§ 54-131. Who may organize. — Five or more persons engaged in the 
production of agricultural products may form a nonprofit, cooperative 
association, with or without capital stock, under the provisions of this 
Subchapter. (1921, c. 87, s. 3; C. 8., s. 5259(c).) 


§ 54-132. Purposes. — An association may be organized to engage in any 
activity in connection with the producing, marketing or selling of the 
agricultural products of its members and other farmers, or with the harvesting, 
preserving, drying, processing, canning, packing, storing, handling, shipping, 
or utilization thereof, of the manufacturing or marketing of the by-products 
thereof; or in connection with the manufacturing, selling, or supplying to its 
members of machinery, equipment, or supplies; or in the financing of the above- 
enumerated activities; or in any one or more of the activities specified herein. 
LOZ NCr ST Sau) Sis 2o209( 0) Joo, 6.6350" S251 9358 C2230 S02.) 


§ 54-133. Preliminary investigation. — Every group of persons 
contemplating the organization of an association under this Subchapter is urged 
to communicate with the Chief of the Division of Markets, who will inform it 
whatever a survey of the marketing conditions affecting the commodities to be 
handled by the proposed association indicates regarding probable success. (1921, 
c. 87, s. 5; ©. S., s. 5259(e).) 


§ 54-134. Articles of incorporation. — Each association formed under this 
Subchapter must prepare and file articles of incorporation, setting forth: 

(1) The name of the association. 

(2) The purposes for which it is formed. 

(3) The place where its principal business will be transacted. 

(4) The period of duration, which may be perpetual. When the articles of 
incorporation fail to state the period of duration, it shall be considered 
perpetual. Any association heretofore or hereafter organized for a 
period less than perpetual, may by amendment to its articles of 
incorporation, extend the period of its duration for a specified period 
or perpetually. 

(5) The names and addresses (not less than five) of those who are to serve 
as directors for the first term or until the election of their successors. 

(6) If organized without capital stock, whether the property rights and 
interest of each member shall be equal or unequal; and if unequal, the 
article shall set forth the general rule or rules applicable to all members 
by which the property rights and interests, respectively, of each 
member may and shall be determined and fixed; and this association 
shall have the power to admit new members who shall be entitled to 
share in the property of the association with the old members in 
accordance with such general rule or rules. This provision of the articles 
of incorporation shall not be altered, amended, or repealed except by 
the written consent or the vote of three fourths of the members. 

(7) If organized with capital stock, the amount of such stock and the number 
of such shares into which it is divided and the par value thereof. The 
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capital stock may be divided into preferred and common stock. If so 
divided, the articles of incorporation must contain a statement of the 
number of shares of stock to which preference is granted and the 
number of shares of stock to which no preference is granted and the 
nature and extent of the preference and the privileges granted to each. 

In addition to the foregoing, the petition for articles of incorporation may 
contain any provision consistent with law with respect to management, 
regulation, government, financing, indebtedness, membershiv, the 
establishment of voting districts and the election of delegates for representative 
purposes, the issuance, retirement and transfer of its stock, if formed with 
capital stock, or any provisions relative to the way or manner in which it shall 
operate with respect to its members, officers, or directors, and any other 
provisions relating to its affairs; provided that nothing set forth in this 
paragraph shall be construed as limiting any of the rights or powers otherwise 
given to such associations. 

The articles must be subscribed by the incorporators and acknowledged by 
one of them before an officer authorized by the law of this State to take and 
certify acknowledgments of deeds and conveyances; and shall be filed as 
provided in G.S. 55A-4; and when so filed the said articles of incorporation, or 
certified copies thereof, shall be received in all the courts of this State, and other 
places, as prima facie evidence of the facts contained therein, and of the due 
incorporation of such association. A certified copy of the articles of incorporation 
shall also be filed with the Chief of the Division of Markets. (1921, c. 87, s. 8; 
C.s., s. 0259(T)" 1935; cy 230; ss. 3)°4;51963)¢) 1168; 'ss°4; 9.) 


When Agreement Becomes Binding. — The _ ing accepted by the association after incorpora- 
agreement to form an association under this _ tion. Tobacco Growers Co-op. Ass’n v. Jones, 185 
Subchapter becomes binding at once uponits be- N.C. 265, 117 S.E. 174 (1928). 


§ 54-135. Amendments to articles of incorporation. — (a) An association 
may amend its charter from time to time in any and as many respects as may 
be desired, so long as its charter as amended contains only such provisions as 
are lawful under this Subchapter. 

(b) Amendments to the charter shall be made as follows: The board of 
directors shall by a vote of not less than two thirds of all of the members of the 
board, adopt a resolution approving the proposed amendment or amendments 
and directing that the proposed amendment or amendments be submitted to a 
vote at a meeting of members, which may be either an annual or a special 
meeting. Written or printed notice setting forth the proposed amendment or 
amendments, or a summary of the changes to be effected thereby shall be given 
to each member entitled to vote at such meeting, within the time and in the 
manner provided in this Subchapter for the giving of notice of meetings of 
members. The proposed amendment shall be adopted upon receiving at least a 
majority of the votes entitled to be cast by members present or represented by 
proxy at such meeting. 

(c) The articles of amendment shall set forth: 

(1) The name of the association; 

(2) The amendment or amendments so adopted; 

(3) A statement setting forth the date of the meeting of the board of 
directors at which the amendment or amendments were approved b 
the board, that a quorum was present at such meeting, td that suc 
approval received a vote of not less than two thirds of all the members 
of the board; 

(4) A statement setting forth the date of the meeting of members at which 
the amendment was adopted, that a quorum was present at such 
meeting, and that such amendment received at least a majority of the 
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votes entitled to be cast by members present or represented by proxy 
at such meeting; 

(5) The articles of amendment shall be executed by the association and shall 
be filed all as provided in G.S. 55A-4; 

(6) A certified copy of the articles of amendment shall be filed with the Chief 
of the Division of Markets. (1921, c. 87, s. 9; C.S., s. 5259(g); 1935, ce. 
230 ):s) 5; L963 Kew LL6Siis26,) 


§ 54-136. Bylaws. — Each association incorporated under this Subchapter 
must, within 30 days after its incorporation, adopt for its government and 
management a code of bylaws, not inconsistent with the powers granted by this 
Subchapter. A majority vote of a quorum of the members or stockholders 
attending a meeting, of which notice of the proposed bylaw or bylaws shall have 
been given, is sufficient to adopt or amend the bylaws. Each association under 
its bylaws may also provide for any or all of the following matters: 

(1) The time, place, and manner of calling and conducting its meetings. 

(2) The number of stockholders or members constituting a quorum. 

(3) The right of members or stockholders to vote by proxy or by mail, or 
by both, and the conditions, manner, form, and effects of such votes. 

(4) The number of directors constituting a quorum. 

(5) The qualifications, compensations, and duties and terms of office of 
directors and officers; time of their election, and the mode and manner 
of giving notice thereof. 

(6) Penalties for violations of the bylaws. 

(7) The amount of entrance, organization, and membership fees, if any; the 
manner and method of collection of the same, and the purposes for 
which they may be used. 

(8) The amount which each member or stockholder shall be required to pay 
annually or from time to time, if at all, to carry on the business of the 
association, the charge, if any, to be paid by each member or 
stockholder for services rendered by the association to him, and the 
time of payment and the manner of collection; and the marketing 
contract between the association and its members or stockholders 
which every member or stockholder may be required to sign. 

(9) The number and qualification of members or stockholders of the 
association and the conditions precedent to membership or ownership 
of common stock; the method, time, and manner of permitting members 
to withdraw or the holders of common stock to transfer their stock; the 
manner of assignment and transfer of the interest of members, and of 
the shares of common stock; the conditions upon which, and the time 
when membership of any member shall cease; the automatic suspension 
of the rights of a member when he ceases to be eligible to membership 
in the association, and mode, manner, and effect of the expulsion of a 
member; manner of determining the value of a member’s interest and 
provision for its purchase by the association upon the death or 
withdrawal of a member or stockholder, or upon the expulsion of a 
member or forfeiture of his membership, or at the option of the 
association, by conclusive appraisal by the board of directors. 

In case of the withdrawal or expulsion of a member the board of directors shall 
equitably and conclusively appraise his property interests in the association, and 
shall fix the amount thereof in money, which shall be paid to him within one year 
after such expulsion or withdrawal. 

Notwithstanding the foregoing provisions of this section, any association may 
amend its articles of incorporation to provide that thereafter any bylaw or 
bylaws of the association may be amended or repealed, or any new bylaw 
may be adopted, either by the members or by the board of directors, but if the 
members amend any bylaw or bylaws or adopt any new bylaw or bylaws, such 
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bylaw or bylaws shall not thereafter be amended or repealed by the board of 
directors, and if the members repeal any bylaw or bylaws, such bylaw or bylaws 
shall not be readopted by the board of ene meine provided, however, that no 
bylaw shall be adopted by the board of directors which shall require a higher 
number or percentage of members to be present or represented at a members’ 
meeting for the purpose of constituting a quorum, or a higher number or 
percentage of such quorum to take action, than was the case before the power 
to alter, amend, or repeal the bylaws was conferred upon the board of directors. 
G92 1icI87 pshaOs:. Ge SoisH5259(h) pil 935 xc, 230;'s 26:01 963. 1168) se 7) 


§ 54-137. General and special meetings; how called. — In its bylaws each 
association shall provide for one or more regular meetings annually. The board 
of directors shall have the right to call a special meeting at any time, and ten 
percent (10%) of the members or stockholders may file a petition stating the 
specific business to be brought before the association, and demand a special 
meeting at any time. Such meeting must thereupon be called by the directors. 
Notice of all meetings, together with a statement of the purposes thereof, shall 
be mailed to each member at least 10 days prior to the meeting: Provided, 
however, that the bylaws may require instead that such notice may be given by 
publication in a newspaper of general circulation, published at the principal place 
of business of the association. (1921, c. 87, s. 11; C. S., s. 5259(i).) 


§ 54-138. Conflicting laws not to apply. — Any provisions of law which are 
in conflict with this Subchapter shall not be construed as applying to the 
associations herein provided for. (1921, c. 87, s. 20; C. S., s. 5259().) 


§ 54-139. Domestication of foreign cooperative corporations; limitation on 
use of word “cooperative”. — (a) A foreign corporation that can qualify as an 
association, as defined in G.S. 54-130(2)b1 and 2, may, under the provisions of 
Article 8, Chapter 55A, if it be a nonstock corporation, or under the provisions 
of Article 10, Chapter 55, if it be a stock corporation, be authorized to transact 
business in this State. 

(b) No person other than an association organized under this Subchapter, or 
a foreign corporation domesticated pursuant to subsection (a) of this section, or 
an electric or telephone membership corporation domesticated pursuant to G.S. 
117-28, shall be entitled to organize, domesticate, or transact business in this 
State if the corporate or other business name or title of such person contains 
the word “cooperative.” (1921, c. 87, s. 21; C. S., s. 5259(k); 1968, c. 1168, s. 8.) 


§ 54-140. Association heretofore organized may adopt the provisions of 
this Subchapter. — Any corporation or association organized uncer previously 
existing statutes may, by a majority vote of its stockholders or members, be 
brought under the provisions of this Subchapter by limiting its membership and 
adopting the other restrictions as provided herein. It shall make out in duplicate 
a statement signed and sworn to by its directors, upon forms supplied by the 
Secretary of State, to the effect that the corporation or association has by a 
majority vote of its stockholders or members decided to accept the benefits and 
be found by the provisions of this Subchapter. Articles of incorporation shall be 
filed as required in G.S. 54-134, except that they shall be signed by the members 
of the board of directors. The filing fee shall be the same as for filing an 
amendment to articles of incorporation. (1921, c. 87, s. 24; C. S., s. 5259(]).) 


Cross Reference. — As to fee for filing 
amendment to articles of incorporation, see 8 
54-144. 


§ 54-141. Associations not in restraint of trade. — No association organized 
hereunder shall be deemed to be a combination in restraint of trade or an illegal 
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monopoly; or an attempt to lessen competition or fix prices arbitrarily, nor shall 
the marketing contracts or agreements between the association and its 
members, or any agreements authorized in this Subchapter be considered illegal 


or in restraint of trade. (1921, c. 87, s. 26; C. S., s. 5259(m).) 


Purpose, Effect and Validity. — This Sub- 
chapter is an enabling act whereby an organiza- 
tion among tobacco growers may be formed by 
the voluntary act of those joining therein for 
handling the product of its members; and the 
statute, and the organization formed in pursu- 
ance thereof, are not objectionable as being in 
restraint of interstate commerce, or contrary to 
the law against monopolies or the public policy 
or Constitution of this State. Tobacco Growers 
Co-op. Ass’n v. Jones, 185 N.C. 265, 117 8.E. 174 
(1928). 

The legal presumption is in favor of the 
validity of the marketing contract made by a 
member with a cooperative association, in an ac- 
tion by the latter against the former for its 


breach, which presumption will only yield when 
its illegal character plainly appears; and in this 
case there is nothing appearing that would indi- 
cate the association proposed to sell the mem- 
ber’s tobacco for a greater sum than its true or 
actual value, or that it was acting in violation of 
the anti-trust law, or in restraint of trade. To- 
bacco Growers Co-op. Ass’n v. Jones, 185 N.C. 
265, 117 S.E. 174 (1923). 

Governmental Control as Affecting. — The 
governmental control to be exercised as herein 
prescribed renders the cooperative plan for the 
protection of its own members incapable of exer- 
cise to the extent of a monopoly or restraint of 
trade prohibited by law. Tobacco Growers Co-op. 
Ass’n v. Jones, 185 N.C. 265, 117 S.E. 174 (1923). 


§ 54-142. Application of Business Corporation Act to cooperative 


associations with capital stock. — The 
Act (Chapter 55 of the General Statute 
every cooperative association with capital stock heretofore or 


rovisions of the Business Corporation 
3) Shall apply, so far as appropriate, to 


ereafter 


organized or domesticated under this Subchapter, except where the provisions 
of that act are in conflict with or inconsistent with the express provisions of this 
Subchapter. (1921, c. 87, s. 28; C. S., s. 5259(0); 1968, c. 1168, s. 9.) 


Effect of Period Limiting Existence. — A 
charter provision that a cooperative marketing 
association shall exist for five years does not 


the crops raised in one year for one or more 
successive years. Tobacco Growers Co-op. Ass’n 
v. Jones, 185 N.C. 265, 117 S.E. 174 (1923). 


contemplate that the association shall hold over 


§ 54-142.1. Application of Nonprofit Corporation Act to cooperative 
associations without capital stock. — The provisions of the Nonprofit 
Corporation Act (Chapter 55A of the General Statutes) shall apply, so far as 
appropriate, to every cooperative association without capital stock heretofore 
or hereafter organized or domesticated under this Subchapter, except where the 
provisions of that act are in conflict with or inconsistent with the express 
provisions of this Subchapter. (1963, c. 1168, s. 9.) 


§ 54-143. License taxes. — On and after June 1, 1955, the provisions of 
Article 2, Subchapter I of Chapter 105 of the General Statutes of North Carolina 
Shall apply to an association or corporation organized under the provisions of 
this Subchapter. (1921, c. 87, s. 29; C. S., s. 5259(p); 1955, c. 1313, s. 1.) 


§ 54-143.1. Franchise taxes. — On and after July 1, 1955, the provisions of 
Article 3, Subchapter I of Chapter 105 of the General Statutes of North Carolina 
shall apply to an association or corporation organized under the provisions of 
this Subchapter. (1955, ¢c. 1318, s. 1.) 


§ 54-144. Filing fees. — For filing articles of incorporation, an association 
organized hereunder shall pay ten dollars ($10.00); and for filing an amendment 
to the articles, two and one-half dollars ($2.50). (1921, ¢. 87, s. 30; C.S., s. 5259(q).) 
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ARTICLE 20. 
Members and Officers. 


§ 54-145. Members. — (a) Under the terms and conditions prescribed in its 
bylaws, an association may admit as members, or issue common stock, only to 
persons engaged in the production of agricultural products, including the lessees 
and tenants of land used for the Rronascor of such products and any lessors 
and landlords who receive as rent part of the crop raised on the leased premises. 

(b) If a member of a nonstock association be other than a natural person, such 
member may be represented by any individual, associate, officer, or member 
thereof, duly authorized in writing. 

(c) One association organized hereunder may become a member or 
stockholder of any other association or associations, organized hereunder. (1921, 
Cite REBATE NSO E SPAS Fe BES Tbs Par Coal age te tse IR 


§ 54-146. Directors; election. — (a) The affairs of the association shall be 
managed by a board of not less than five directors, elected by the members or 
stockholders from their own number. The bylaws may provide that the territory 
in which the association has members shall be divided into districts, and that 
the directors shall be elected according to such districts. In such case the bylaws 
shall specify the number of directors to be elected by each district, the manner 
and method of reapportioning the directors and of redistricting the territory 
covered by the association. The bylaws may provide that primary elections 
should be held in each district to elect the directors Rpditionad to such districts, 
and the result of all such primary elections must be ratified by the next regular 
meeting of the association. 

(b) The bylaws may provide that one or more directors may be appointed 
either by the Director of the Agricultural Extension Service or by such public 
official or public board or commission as may be designated by the bylaws. The 
directors so appointed need not be members or stockholders of the association, 
but shall have the same powers and rights as other directors. 

(c) An association may provide a fair remuneration for the time actually spent 
by its officers and directors in its service. No director, during the term of his 
office, shall be a party to a contract for profit with the association differing in 
any way from the business relations accorded regular members or holders of 
common stock of the association, or to any other kind of contract differing from 
terms generally current in that district. 

(d) When a vacancy on the board of directors occurs, other than by expiration 
of term, the remaining members of the board, by a majority vote, shall fill the 
vacancy, unless the bylaws provide for an election of directors by districts. In 
such case the board of directors shall immediately call a special meeting of the 
members or stockholders in that district to fill the vacancy: Provided, that this 
subsection shall not apply to the director or directors appointed under the 
provisions of subsection (b) of this section: Provided further, that any vacancy 
occurring in the office of a director appointed under subsection (b) of this section 
shall be filled in the same manner as the original appointment was made. (1921, 
Grol ts rly Oo. isco 8), Lube 70.1168) 8. t1)) 


§ 54-147. Election of officers. — The directors shall elect a president, one 
or more vice-presidents, a secretary and treasurer who need not be directors, 
and they may combine the offices of secretary and treasurer designating the 
combined office as secretary-treasurer. They shall elect from their number a 
chairman and vice-chairman unless the president and vice-presidents are 
members of the board. The board may elect or appoint such additional officers 
aS are necessary and appropriate. The treasurer may be a bank or any 
depository, and as such shall not be considered an officer, but as a function of 
the board of directors. In such a case the secretary shall perform the usual 
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accounting duties of the treasurer, excepting that the funds shall be deposited 
only as authorized by the board of directors. (1921, c. 87, s. 18; C.S., s. 5259(t); 
19716 c7.925:) 


§ 54-148. Stock; membership certificates; when issued; voting; liability; 
limitation on transfer of ownership. — (a) When a member of an association 
established without capital stock has paid his membership fee in full, he shall 
receive a certificate of membership. 

(b) No association shall issue stock to a member until it has been fully paid 
for. The promissory notes of the members may be accepted by the association 
as full or partial payment. The association shall hold the stock as security for 
the payment of the note, but such retention as security shall not affect the 
members’ right to vote. 

(c) Except for debts lawfully contracted between him and the association, no 
member shall be liable for the debts of the association to an amount exceeding 
the sum remaining unpaid on his membership fee or his subscription to the 
capital stock, including any unpaid balance on any promissory notes given in 
payment thereof. 

(d) A cooperative association, incorporated under this Subchapter, may fix or 
limit in its a the amount of stock which one member might own in said 
association. 

(e) No member or stockholder shall be entitled to more than one vote; 
provided, however, that any association organized hereunder, all of whose 
members are other associations organized hereunder shall have power to 
determine by its bylaws the number of votes to which each member association 
shall be entitled and to provide for the appointment or election of delegates to 
cast such votes and to represent the member associations at all members’ 
meetings. 

(f) Any association organized with stock under this Subchapter may issue 
preferred stock, with or without the right to vote. Such stock may be redeemable 
or retirable by the association on such terms and conditions as may be provided 
for by the articles of incorporation and printed on the face of the certificate. 

(g) The bylaws shall prohibit the transfer of the common stock of the 
association to persons not engaged in the production of agricultural products, 
a9 such restrictions must be printed upon every certificate of stock subject 
thereto. 

(h) The association may at any time, except when the debts of the association 
exceed fifty percent (50%) of the assets thereof, buy in or purchase its common 
stock at book value thereof as conclusively determined by the board of directors, 
and pay for it in cash within one year thereafter. (1921, c. 87, s. 14; C.S., s. 
5259(u); 1935, c. 436, s. 2;,1955, c. 596; 1963, c. 1168, s. 12.) 


§ 54-149. Removal of officer or director. — Any member may bring charges 
against an officer or director by filing them in writing with the secretary of the 
association, together with a petition signed by ten percent (107%) of the members, 
requesting the removal of the officer or director in question. The removal shall 
be voted upon at the next regular or special meeting of the association, and by 
a vote of a majority of the members, the association may remove the officer or 
director and fill the vacancy. The director or officer against whom such charges 
have been brought shall be informed in writing of the charges previous to the 
meeting, and shall have an opportunity at the meeting to be heard in person or 
by counsel, and to present witnesses; and the person or persons bringing the 
charges against him shall have the same opportunity. 

In case the bylaws provide for election of directors by districts, with primary 
elections in each district, then the petition for removal of a director must be 
pigned by twenty percent (20%) of the members residing in the district from 
which he was elected. The board of directors must call a special meeting of the 


182 


§ 54-150 CH. 54. COOPERATIVE ORGANIZATIONS § 54-151 


members residing in that district to consider the removal of the director. By a 
vote of the majority of that district, the director in question shall be removed 
from office: Provided, that this section shall not apply to directors appointed 
under subsection (b) of G.S. 54-146. (1921, c. 87, s. 15; C.S., s. 5259(v),) 


§ 54-150. Referendum. — Upon demand of one third of the entire board of 
directors, any matter that has been approved or passed by the board must be 
referred to the entire membership of the stockholders for decision at the next 
special or regular meeting: Provided, however, that a special meeting may be 
called for the purpose. (1921, ¢. 87, s. 16; C. 8., s. 5259(w).) 


ARTICLE 21. 
Powers, Duties, and Liabilities. 


§ 54-151. Powers. — Each association incorporated under this Subchapter 
shall have the following powers: 

(1) To engage in any activity in connection with the producing, marketing, 
selling, harvesting, preserving, drying, processing, canning, packing, 
storing, handling, or utilization of any agricultural products produced 
or delivered to it by its members and other farmers; or the 
manufacturing or marketing of the by-products thereof; or in 
connection with the purchase, hiring, or use by its members of supplies, 
machinery, or equipment; or in the financing of any such activities; or 
in any one or more of the activities specified in this section. No such 
association, during any fiscal year thereof, shall deal in or handle 
products, machinery, equipment, supplies, and/or perform services for 
and on behalf of nonmembers to an amount greater in value than such 
as are dealt in, handled, and/or performed by it for and on behalf of 
members during the same ati 

(2) To borrow money and to make advances to members and other farmers 
who deliver agricultural products to the association. 

(3) To act as the agent or representative of any member or members in any 
of the above-mentioned activities. 

(4) To purchase or otherwise acquire, and to hold, own, and exercise all 
rights or ownership in, and to sell, transfer, or pledge shares of the 
capital stock or bonds of any corporation or association engaged in any 
related activity or in the handling or marketing of any of the products 
handled by the association, or engaged in the financing of the 
association. 

(5) To establish reserves and to invest the funds thereof in bonds or such 
other property as may be provided in the bylaws. 

(6) To buy, hold, and exercise all privileges of ownership, over such real 
or personal property as may be necessary or convenient for the 
conducting and operation of any of the business of the association, 
or incidental thereto. 

(7) To do each and everything necessary, suitable, or proper for 
the accomplishment of any one of the purposes or the attainment 
of any one or more of the objects herein enumerated; or conducive to 
or expedient for the interest or benefit of the association; and to 
contract accordingly; and in addition, to exercise and possess all 
powers, rights, and privileges necessary or incidental to the pur- 
poses for which the association is organized or to the activities in which 
it is engaged; and in addition, any other rights and powers, and 
privileges granted by the laws of this State to ordinary corporations, 
except such as are inconsistent with the express provisions of this 
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§ 54-152 
Subchapter; and to do any such thing anywhere. (1921, c. 87, s. 6; 
Gi9298.20259(X) 1 933NGs 300 085s op 4a. ounce 2oU,Ss.. 1-9.) 


Cross Reference. — As to formation of sub- 
sidiary companies, see 8 54-158 and note. 


§ 54-152. Marketing contract. — (a) The association and its members may 
make and execute marketing contracts, requiring the members to sell, for any 
period of time, not over 10 years, all or any specified part of their agricultural 
products or specified commodities exclusively to or through the association or 
any facilities to be created by the association. The contract may provide that the 
association may sell or resell the products of its members, with or without taking 
title thereto, and pay over to its members the resale price, after deducting all 
necessary selling, overhead, and other costs and expenses, including interest on 
preferred stock, not exceeding eight percent (8%) per annum, and reserve for 
retiring the stock, if any; and other proper reserves; and interest not exceeding 
eight percent (8%) per annum upon common stock. 

(b) The bylaws and the marketing contract may fix, as liquidated damages, 
specific sums to be jst by the member or stockholder to the association upon 
the breach by him of any provision of the marketing contract regarding the sale 
or delivery or withholding of products; and may further provide that the member 
will pay all costs, premiums for bonds, expenses and fees in case any action is 
brought upon the contract by the association; and any such provisions shall be 
valid and enforceable in the courts of this State. 

(c) In the event of any such breach or threatened breach of such marketing 
contract by a member, the association shall be entitled to an injunction to prevent 
the further breach of the contract, and to a decree of specific performance 
thereof. Pending the adjudication of such an action, and upon filing a verified 
Oe ae showing the breach or threatened breach, and upon filing a sufficient 
bond, the association shall be entitled to a temporary restraining order and 
preliminary injunction against the member. 

(d) In the event that a member of an association incorporated under this 
chapter shall have died; and that, at a time more than six months after his death, 
such cooperative corporation has in its hands moneys not in excess of one 
hundred dollars ($100.00) which would have been distributable and payable to 
such member except for his death; and that there has been appointed no 
administrator of his estate or that the administration of his estate has been 
closed at such time; then such corporation, without making any publication of 
notice, may disburse such moneys (not in excess of one hundred dollars ($100.00)) 
in the following order: 

(1) To the widow of the deceased if there is a widow, 

(2) To pay any unsatisfied claims for funeral expenses or reimburse any 
person for the payment thereof, and 

(3) To any adult person of the class of those nearest of kin to the deceased, 
for the benefit of all members of such class. 

In making such disbursements the said corporation shall be responsible and 
liable only for the exercise of good faith and reasonable care and shall have no 
further responsibility or liability with respect to such moneys or their application 
or disbursement. (1921, ¢. 87, s. 17; C. 5 s. 5259(y); 1959, c. 1174.) 


Validity of Standard Contract. — The provi- 
sions of the standard contract made by the 
Tobacco Growers Co-operative Association, 
formed under the provisions of this Subchapter, 
whereby a member agreed to sell and deliver to 
it all of the tobacco owned and produced by or 
for him or acquired by him as landlord or lessor 
during certain years, was held valid and enforce- 
able. Tobacco Growers Co-op. Ass’n v. Jones, 185 
N.C. 265, 117 S.E. 174 (1923); Tobacco Growers 


Co-op. Ass’n v. Patterson, 187 N.C. 252, 121 S.E. 
631 (1924); Tobacco Growers Co-op. Ass’n v. Bat- 
tle, 187 N.C. 260, 121 S.E. 629 (1924). 
Remedies for Breach of Contract by Mem- 
ber. — Upon the breach by a member of a coop- 
erative association of a contract for the sole 
handling of his crop by the association, the 
recovery of liquidated damages and costs, and 
equitable relief by injunction to prevent the fur- 
ther breach of the contract, and a decree of spe- 
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cific performance, can be had, and also pending 
the adjudication of such actions, a temporary 
restraining order may be had against the mem- 
ber upon the filing of a verified complaint show- 
ing the breach of the contract, with the filing of 
sufficient bond. Tobacco Growers Co-op. Ass’n 
v. Jones, 185 N.C. 265, 117 S.E. 174 (1928). 

Liquidated Damages. — The fact that a coop- 
erative marketing contract provides for liqui- 
dated damages does not give the association an 
adequate remedy at law against the members 
selling their tobacco otherwise than as provided 
in the marketing contract. Tobacco Growers Co- 
op. Ass’n v. Pollock, 187 N.C. 409, 121 8.E. 763 
(1924). 

Same — Specific Performance. — Injuries 
from the breach of marketing contract by a 
member with the Tobacco Growers Co-operative 
Association, formed under the provisions of this 
Subchapter, cannot be adequately compensated 
for in damages, and the equitable remedy of spe- 
cific performance as allowed by the statute will 
be upheld by the courts. Tobacco Growers Co-op. 
Ass'n v. Battle, 187 N.C. 260, 121 S.E. 629 (1924). 

Injunctive Relief. — Upon an alleged breach 
of a cooperative marketing contract on the part 
of a member, the equitable remedy by injunction 
is available to the association. Tobacco Growers 
Co-op. Ass’n v. Patterson, 187 N.C. 252, 121 S.E. 
631 (1924). 

Where Restraining Order Not Continued. — 
The temporary restraining order obtained under 
the provisions of the statute will not be con- 
tinued if the breach of the contract complained 
of was caused by the association’s own default, 
or if the continuance of the temporary restrain- 
ing order will work greater injury than its disso- 
lution by the court. Tobacco Growers Co-op. 
Ass’n v. Bland, 187 N.C. 356, 121 S.E. 636 (1924). 

The general denial by a cooperative marketing 
association of owing defendant member any- 
thing under the contract, without detailed state- 
ment as to the account between them from 
information available to it, was insufficient 
against the defense that the defendant was 
forced to sell a small portion of crop to maintain 
his livelihood because of a failure of the associa- 
tion to pay for bulk of crop under contract; and 
an order of the superior court judge dissolving 
the restraining order upon defendant’s giving a 
proper bond for plaintiff’s protection was proper 
under the evidence in this case. Tobacco Growers 
Co-op. Ass’n v. Bland, 187 N.C. 356, 121 S.E. 636 
(1924). 

Same — Effect of Lien on Crop. — The fact 
that the member of a cooperative association 
gave a lien on his crop for advancements does 
not invade the rights of the association under the 
marketing contract so as to require that an in- 
junction against selling the crops should be con- 
tinued until the final hearing. Tobacco Growers 
Co-op. Ass’n v. Harvey & Son Co., 189 N.C. 494, 
127 S.E. 545 (1925). 
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Continuation of Injunction to Final Hear- 
ing. — The right given to injunctive relief 
against a member breaching his contract, upon 
filng the bond and verified complaint showing 
such breach, or threatened breach, relates only 
to the initial process and does not, and is not, 
intended to withdraw from the courts their con- 
stitutional right to pass upon the question of 
continuing the injunction to the final hearing 
upon the issues, under approved principles of 
law and equity. Tobacco Growers Co-op. Ass’n 
v. Bland, 187 N.C. 356, 121 S.E. 636 (1924). 

Where defendant member has admitted break- 
ing his contract with the association, and avows 
that he expects to continue doing so, a tempo- 
rary injunction should be continued until the fi- 
nal hearing. Tobacco Growers Co-op. Ass’n v. 
Patterson, 187 N.C. 252, 121 S.E. 631 (1924). 

Where the defendant resists injunctive relief 
upon the ground that he had not become a mem- 
ber, and the plaintiff's evidence tends strongly 
to show to the contrary, it was held that the 
injunction should be continued to the hearing 
upon the principle that the plaintiff has estab- 
lished an apparent right to the relief sought, and 
that the writ is reasonably necessary to protect 
the property pending the inquiry. Tobacco Grow- 
ers Co-op. Ass’n v. Battle, 187 N.C. 260, 121 S.E. 
629 (1924); Tobacco Growers Co-op. Ass’n v. 
Spikes, 187 N.C. 367, 121 S.E. 636 (1924). 

Same — Safeguarding Rights of Mortgagee. 
— A preliminary order restraining a member of 
a cooperative association from disposing of the 
tobacco embraced in his contract in breach there- 
of will not be dissolved by reason of a defense 
set up by the member that the tobacco was the 
subject of a lien for supplies necessary for its 
cultivation. The restraining order should be con- 
tinued to the hearing, safeguarding the rights 
of the mortgagee to be asserted by his appropri- 
ate action. Tobacco Growers Co-op. Ass’n v. Pat- 
terson, 187 N.C. 252, 121 S.E. 631 (1924). 

Lack of Justification for Breach of Con- 
tract. — A penalty in a small sum erroneously 
attempted to be imposed on a member by the 
tobacco marketing association, under its con- 
tract for the failure to market the tobacco of his 
nonmember tenant, is not of sufficient propor- 
tionate importance to justify an entire severance 
of the contract relation by the member thereof. 
Tobacco Growers Co-op. Ass’n v. Bland, 187 N.C. 
356, 121 8.E. 636 (1924). 

Justification for Breach Shown by Parol. — 
Where a member of a cooperative marketing as- 
sociation, formed under the statute, resists the 
performance of marketing his tobacco with the 
association under the usual and written contract, 
he may show by parol that he had never been a 
member thereof or obligated by the contract 
sued on, for the failure of the association to ob- 
tain a certain membership within the territory. 
Tobacco Growers Co-op. Ass’n v. Moss, 187 N.C. 
421, 121 S.E. 738 (1924). 
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Evasive Answer of Member Respecting 
Breach. — In proceedings for injunctive relief 
by a cooperative marketing association against 
a member wherein it definitely alleges that the 
defendant has breached his contract and de- 
clares his purpose to dispose of his tobacco in 
breach thereof, the defendant’s answer not ad- 
mitting the allegations, but demanding strict 
proof, is too evasive or illusive to be a denial of 
plaintiff’s allegation, or received as sufficient 
evidence upon the question of injunctive relief. 
Tobacco Growers Co-op. Ass’n v. Patterson, 187 
N.C. 252, 121 S.E. 631 (1924). 

Right of Member to Place Lien on Crop. — 
In Tobacco Growers Co-op. Ass’n v. Patterson, 
187 N.C. 252, 121 S.E..631 (1924), it was held that 
a member of the Tobacco Growers Co-operative 
Association may place a mortgage or crop lien 
on his crop for the current year for the purpose 
of enabling him to successfully cultivate and 
produce the same. The contract between the par- 
ties clearly contemplates such a mortgage, and 
good policy requires that such a privilege should 
never be withdrawn. 

Rights of Lienholder. — The mortgagee or 
lienholder for supplies furnished to an associa- 
tion member to produce his crop has a right to 
demand and receive of the member, or to enforce 
delivery by any appropriate procedure, a suffi- 
cient amount of the tobacco or other property 
included in his mortgage, to satisfy his claims to 
the extent that the same constitute a valid lien 
superior to the rights and interests of the as- 
sociation under its contract. If such a lien and 
the amount and extent of it cannot be agreed 
upon and adjusted it would seem that the lien 
claimant should become or be made a party of 
record, that authoritative and final disposition 
should be made of the matter. Tobacco Growers 
Co-op. Ass’n v. Patterson, 187 N.C. 252, 121 S.E. 
631 (1924). 

Liability of Member for Act of Nonmember 
Tenant. — The nember of a cooperative associa- 
tion is not liable for a penalty on account of the 
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failure of his tenant to market tobacco through 
the association until and unless he receives the 
tenant’s crop as payment for rent, etc. He is then 
liable for as much as is received. Tobacco Grow- 
ers Co-op. Ass’n v. Bissett, 187 N.C. 180, 121 8.E. 
446 (1924). 

Avoiding Contract for Fraud. — In order to 
render void for fraud in its procurement a to- 
bacco marketing contract made in  con- 
formity with the provisions of this section, it 
is required that the member seeking to do 
so must introduce evidence of the fraud he 
relies on, as well as allege it. Tobacco Grow- 
ers Co-op. Ass’n v. Chilton, 190 N.C. 602, 130 
S.E. 312 (1925); Simpson v. Tobacco Growers 
Co-op. Ass’n, 190 N.C. 603, 130 S.E. 507 (1925). 

In order to avoid a written contract, made un- 
der this section, for fraudulent misrepresenta- 
tions of the association’s agent, it must not only 
be shown that the statements complained of 
were false, but that the plaintiff was at the time 
ignorant-of their falsity and relied thereon to his 
damage, and he must show facts sufficient to 
make out a case of fraud with all the material 
elements required in such instances. Simpson v. 
Tobacco Growers Co-op. Ass’n, 190 N.C. 608, 180 
S.E. 507 (1925). 

Where an agent of the Tobacco Growers Co- 
operative Association falsely represents to a 
prospective member certain material advan- 
tages that induce him to sign the membership 
contract, without affording him, an illiterate 
man, an opportunity to become informed as to 
its contents, and he, within a reasonable time 
afterwards, is informed of this misrepresenta- 
tion, and requests the agent to take his name off 
the books as a member and cancel the contract, 
the law will avoid the contract for the fraud. The 
cases in which the representations were only 
promissory in character, not amounting to a fac- 
tual representation, do not apply. Dunbar v. 
Tobacco Growers Co-op. Ass’n, 190 N.C. 680, 130 
S.E. 505 (1925). 


§ 54-153. Purchasing business of other associations, persons, firms, or 
corporations; payment; stock issued. — Whenever an association organized 
hereunder with preferred capital stock shall purchase the stock or any property, 
or any interest in any property of any person, firm, or corporation or association, 
it may by agreement with the other party or parties to the transaction discharge 
the obligations so incurred, wholly or in part, by exchanging for the acquired 
interest shares of its preferred capital stock to an amount which at par value 
would equal a fair market value of the stock or interest so rea sed as 
determined by the board of directors. In that case the transfer to the association 
of the stock or interest purchased shall be equivalent to payment in cash for 
shares of stock issued. (1921, c. 87, s. 18; C. q s. 5259(z). 


§ 54-154. Annual reports. — Each association formed under this Subchapter 
shall prepare and make out an annual report on forms furnished by the Division 
of Markets, containing the name of the association, its principal place of 
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business, and a general statement of its business operations during the fiscal 
year, showing the amount of capital stock paid up, and the number of 
stockholders of a stock association or the number of members and the amount 
of membership fees received, if a nonstock association; the total expenses of the 
operations; the amount of its indebtedness, or liability, and its balance sheets. 
(1921, c. 87, s. 19; C. S., s. 5259(aa).) 


§ 54-155. Interest in other corporations or associations. — An association 
may organize, form, operate, own, control, have interest in, own stock of, or be 
a member of any other corporation or corporations, with or without capital stock, 
and engaged in preserving, drying, processing, canning, packing, storing, 
handling, shipping, utilizing, manufacturing, marketing, or selling of the 
agricultural products handled by the association, or the by-products thereof. If 
such corporations are warehousing corporations, they may issue legal 
warehouse receipts to the association, or to any other person, and such legal 
warehouse receipts shall be considered as adequate collateral to the extent of 
the current value of the commodity represented thereby. In case such warehouse 
is licensed or licensed and bonded under the laws of this State or the United 
States, its warehouse receipt shall not be challenged or discriminated against 
because of ownership or control, wholly or in part, by the association. (1921, c. 
a ea TEAM Biren el phos PARSE) Ha) ONG 


§ 54-156. Contracts and agreements with other associations. — Any 
association may, upon resolution adopted by its board of directors, enter into 
all necessary and proper contracts and agreements, and make all necessary and 
proper stipulations, agreements and contracts and arrangements with any other 
cooperative corporation, association, or associations, formed in this or in any 
other state, for the cooperative and more economical carrying on of its business, 
or any part or parts thereof. Any two or more associations may, by agreement 
between them, unite in employing and using or may separately employ and use 
the same methods, means, and agencies for carrying on and conducting their 
respective businesses. (1921, c. 87, s. 28; C. S., s. 5259(cc).) 


§ 54-157. Breach of marketing contract of cooperative association; 
spreading false reports about the finances or management thereof; 
misdemeanor. — Any person or persons, or any corporation whose officers or 
employees knowingly induces or attempts to induce any member or stockholder 
of an association organized hereunder to breach his marketing contract with the 
association, or who maliciously and knowingly spreads false reports about the 
finances or management thereof shall be aii of a misdemeanor and subject 
to a fine of not less than one hundred dollars ($100.00), and not more than one 
thousand dollars ($1,000), for such offense and shall be liable to the association 
aggrieved in a civil suit in the penal sum of five hundred dollars ($500.00) for 
each such offense: Provided, that this section shall not apply to a bona fide 
creditor of any member or stockholder of such association, or the agents or 
attorney of any such bona fide creditor, endeavoring to make collection of the 
indebtedness, or to any communication, written or oral, between a business 
company or concern and persons with whom it has an existing contractual 
relationship which communication relates to the performance of that contractual 
relationship and duties and responsibilities arising therefrom. (1921, c. 87, s. 25; 
C. S., s. 5259(dd); 1963, c. 1168, s. 14.) 


Failure of Milk Processor to Deduct Dues 
from Payments to Producers. — Where a milk 
processor, purchasing directly from producers, 
deducts dues from its payments for milk so pur- 
chased and remits such dues to the producers’ 
marketing association, but discontinues making 


such deductions pursuant to written instructions 
of the producers and thereafter pays the produc- 
ers in full for the milk purchased, the processor 
may not be held to have violated this section. 
Carolina Milk Producers Co-op. v. Melville 
Dairy, Inc., 225 N.C. 1, 120 S.E.2d 548 (1961). 
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§ 54-158. Cooperative associations may form subsidiaries. — Nothing in 
this Subchapter shall prevent an association organizing, forming, operating, 
owning, controlling, ey an interest in, owning stock of, or being a member 
of any other corporation (hereinafter referred to as a subsidiary corporation) 
from including or having included in the charter or bylaws of such subsidiary 
corporation provisions for the control or management of said subsidiary 
corporation by such association to such extent as shall by votes of the board of 
directors of such association, and the majority of the stockholders of such 
subsidiary corporation, be declared to be for the best interests of said association 
and said subsidiary corporation respectively. Such provisions may be so included 
in any such charter or bylaws and may by way of illustration, but not of 
limitation, include the following: 

(1) Representation of said association on the board of directors or other 
governing body of said subsidiary corporation, upon such terms as may 
be deemed advisable. 

(2) Ownership by an association of an interest or interests in a subsidiary 
corporation represented by stock of any class thereof, or otherwise, to 
such extent and upon such terms, and with such voting power, as may 
be deemed advisable. 

(3) Participation by said association in the profits of such subsidiary 
corporation to such extent and upon such terms as shall be deemed 
advisable. (1938, c. 350, s. 1.) 


Formation of Subsidiary Companies. — prior to the enactment of this section. Tobacco 
That an organization of tobacco growers had Growers Co-op. Ass’n v. Jones, 185 N.C. 265, 117 
formed subsidiary companies to cure tobacco, S.E. 174 (19238). 
redry it, etc., was held unobjectionable even 


ARTICLE 22. 
Merger, Consolidation and Other Fundamental Changes. 


§ 54-159. Procedure for merger. — (a) Any two or more domestic 
associations organized under this Subchapter, either with or without capital 
stock, may merge into any one of such associations pursuant to a plan of merger 
approved in the manner provided in this Article. 

(b) The board of directors of each association shall, by resolution adopted by 
each such board, approve a plan of merger setting forth: 

(1) The names of the association proposing to merge, and the name of the 
association into which they propose to merge, which is hereinafter 
designated as the surviving association. 

(2) The name which the surviving association is to have, which name may 
be that of any of the associations involved in the merger or any other 
aaa name, subject, however, to the limitations of G.S. 54-189 and 

-10. 

(3) The terms and conditions of the proposed merger. 

(4) A statement of any changes in the charter of the surviving association 
to be effected by such merger. 

(5) Such other provisions not inconsistent with law as are deemed necessary 
or desirable. (19638, c. 1168, s. 13.) 


§ 54-160. Procedure for consolidation. — (a) Any two or more domestic 
associations organized under this Subchapter, either with or without capital 
stock, may consolidate into a new association pursuant to a plan of consolidation 
approved in the manner provided in this Article. 

(b) The board of directors of each association shall, by resolution adopted by 
each such board, approve a plan of consolidation setting forth: 
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(1) The names of the associations proposing to consolidate, and the name 
of the new association into which they proposed to consolidate, which 
is hereinafter designated as the new association. The name of the new 
association may be that of any of the associations involved in the 
consolidation or any other available name, subject, however, to the 
limitations of G.S. 54-189 and 55A-10. 

(2) The terms and conditions of the proposed consolidation. 

(3) With respect to the new association, all of the appropriate statements 
required to be set forth in articles of incorporation for associations 
organized under this Subchapter. 

(4) Such other provisions not inconsistent with law as are deemed necessary 
or desirable. (19638, c. 1168, s. 13.) 


§ 54-161. Approval of merger or consolidation; abandonment. — (a) A plan 
of merger or consolidation shall be adopted in the following manner: The board 
of directors of each merging or consolidating association shall adopt a resolution 
approving the proposed plan, and directing that it be submitted to a vote at a 
meeting of members having voting rights, which may be either an annual or a 
special meeting. Written or vinta notice of the meeting shall be given to each 
member entitled to vote at such meeting. The notice shall state that the proposed 
plan of merger or consolidation will be considered and acted upon at the meeting, 
and a copy or a summary of the plan of merger or plan of consolidation, as the 
case may be, shall be included in or enclosed with such notice. Such notice shall 
contain a statement, displayed with reasonable prominence, to the effect that 
objecting members are entitled, upon compliance with G.S. 54-166, including the 
20-day demand requirement, to be paid the fair market value of their stock or 
other property rights or interest in the association, but failure of the notice to 
contain such a statement shall not invalidate the merger or consolidation. Each 
such notice shall be mailed by first-class mail at such a time that not less than 
10 full days shall elapse between the date of mailing the notice and the date of 
the meeting, and shall be mailed to the member at his last address as it appears 
on the records of the association. The proposed plan shall be adopted upon 
receiving at least two thirds of the votes entitled to be cast by members present 
at each such meeting where a quorum is present. 

(b) After such approval, and at any time prior to the filing of the articles of 
merger or consolidation, the merger or consolidation may be abandoned 
pursuant to provisions therefor, if any, set forth in the plan of merger or 
consolidation. (1963, c. 1168, s. 13.) 


§ 54-162. Articles of merger or consolidation. — (a) Upon such approval, 
articles of merger or articles of consolidation shall be executed by each 
association and filed as provided in G.S. 55A-4, except that a copy thereof 
certified by the Secretary of State shall also be recorded in the office of the 
register of deeds of each county wherein the constituent associations have their 
principal places of business or their registered offices. 

(b) The articles of merger or consolidation shall set forth: 

(1) The plan of merger or the plan of consolidation; and 

(2) A statement setting forth the date of the meeting of the members of 
each association at which the plan was adopted, that a quorum was 
present at such meeting, and that such plan received at least two thirds 
of the votes entitled to be cast by members present at each such 
meeting where a quorum was present. 

(c) The time when the merger or consolidation is effected is determined by 
the provisions of G.S. 55A-4. (19638, c. 1168, s. 18; 1967, c. 823, s. 15.) 


Cross Reference. — See Editor’s note to 8 
53-5. 
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§ 54-163. Effect of merger or consolidation. — When such merger or 
consolidation has been effected: 

(1) The several associations, parties to the plan of merger or consolidation, 
shall be a single association which, in the case of a merger, shall be that 
association designated in the plan of merger as the surviving 
association, and, in the case of a consolidation, shall be the new 
association provided for in the plan of consolidation. 

(2) The separate existence of all associations which are parties to the plan 
of merger or consolidation, except the surviving or new association, 
shall cease. 

(3) Such surviving or new association shall have all the rights, privileges, 
immunities, and powers and shall be subject to all the duties and 
liabilities of an association organized under this Subchapter. 

(4) Such surviving or new association shall thereupon and thereafter, to the 
extent consistent with its charter as established or changed by the 
merger or consolidation, possess all the rights, privileges, immunities, 
and franchises, as well of a public as of a private nature, of each of the 
merging or consolidating associations; and all property, real and 
personal, and all debts due on any account, and all other choses in 
action, and all and every other interest, of or belonging to or due to each 
of the associations so merged or consolidated, shall be taken and 
deemed to be transferred to and vested in such single association 
without further act or deed; and the title to any real estate, or any 
interest therein, vested in any of such associations shall not revert or 
be in any way impaired by reason of such merger or consolidation. 

(5) Such surviving or new association shall thenceforth be responsible and 
liable for all the liabilities, contracts or other obligations, and penalties 
of each of the associations so merged or consolidated; and any claim 
existing or action or proceeding, civil or criminal, pending by or against 
any of such associations may be prosecuted as if such merger or 
consolidation had not taken place, or such surviving or new association 
may be substituted in its place; and any judgments rendered against 
any of the merged or consolidated associations may be enforced against 
the surviving or new association. Neither the rights of creditors nor an 
liens upon the property of any merged or consolidated association shall 
be impaired by such merger or consolidation. 

(6) In the case of a merger, the charter of the surviving association shall 
be deemed to be amended to the extent, if any, that changes in its 
charter are stated in the plan of merger. In the case of a consolidation, 
the articles of consolidation shall be deemed to be the articles of 
incorporation of the new association. (19638, c. 1168, s. 13.) 


§ 54-164. Merger or consolidation of domestic and foreign associations. — 
(a) One or more domestic associations organized under this Subchapter and one 
or more foreign corporations engaging in any activity such as is described in 
G.S. 54-182, and which is a nonprofit cooperative in the sense that the term 
“nonprofit” is used in G.S. 54-130, may be merged or consolidated into an 
association of this State or an association or corporation of another state if such 
merger or consolidation is permitted by the laws of the state under which each 
such foreign association or corporation is organized. 

(b) Each domestic association shall comply with the provisions of this Article 
with respect to the merger or consolidation, as the case may be, of domestic 
associations, and each foreign association or corporation shall comply with the 
applicable provisions of the laws of the state under which it is organized. 

(c) If the surviving or new association or corporation, as the case may be, is 
an association or corporation of any state other than this State, it shall comply 
with the provisions of this Subchapter with respect to foreign corporations if 
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it is to transact business in this State; and if after the merger or consolidation 
it transacts no business in this State, the courts of this State shall have 
jurisdiction in actions to enforce any obligation of any constituent association 
of this State and process therein may be served as provided in G.S. 55-145. 

(d) The effect of such merger or consolidation shall be the same as in the case 
of the merger or consolidation of domestic associations, if the surviving or new 
corporation is to be an association of this State. If the surviving or new 
association or corporation is to be an association or corporation of any state other 
than this State, the effect of such merger or consolidation shall be the same as 
in the case of the merger or consolidation of domestic associations except insofar 
as the laws of such other state provide otherwise. 

(e) If the new or surviving association or corporation is not an association of 
this State, then notwithstanding anything in the foregoing provisions of this 
section: 

(1) The rights of any member of any constituent association that is an 
association of this State to receive notice of objectors’ rights, to file his 
objection, upon such objection to demand and receive payment of the 
fair market value of his stock or other property rights or interests in 
the association, or to avail himself of any equitable relief to which he 
would be entitled if the surviving or new association or corporation 
were an association of this State, shall not be impaired; and 

(2) The courts of this State shall have jurisdiction in actions to enforce the 
aforesaid rights against the surviving or new association or corporation 
regardless of whether or not said association or corporation is 
otherwise subject to the jurisdiction of the courts of this State and in 
any such action service of process may be made in the manner provided 
in G.S. 55-145 that would be applicable if said association or corporation 
were transacting business in this State. (1963, c. 1168, s. 13.) 


§ 54-165. Sale, lease or exchange of assets; mortgage or pledge of assets. 
— (a) A sale, lease, or exchange of all, or substantially all, the property and 
assets of an association organized under the provisions of this Subchapter may 
be made upon such terms and conditions and for such consideration, which may 
consist in whole or in part of money or property, real or personal, includin 
shares of any corporation for profit, domestic or foreign, as may be authorized 
in the following manner: The board of directors shall adopt a resolution 
recommending such sale, lease, or exchange and directing that it be submitted 
to a vote at a meeting of members, which may be either an annual or a special 
meeting. Written or printed notice of the meeting shall be given to each member 
entitled to vote at such meeting. The notice shall state that the proposed sale, 
lease, or exchange will be considered and acted upon at such meeting, and a 
statement of the terms of the proposed sale, lease, or exchange, as the case may 
be, shall be included in or enclosed with such notice. Each such notice shall be 
mailed by first-class mail at such a time that not less than 10 full days shall 
elapse between the date of mailing the notice and the date of the meeting, and 
shall be mailed to the member at his last address as it appears on the records 
of the association. The proposed sale, lease, or exchange, as the case may be, 
shall be adopted upon receiving at least two thirds of the votes entitled to be 
cast by members present at the meeting, if a quorum is present. 

(b) A mortgage or pledge of, or any other security interest in, all or any part 
or parts of the property of the association may be made by authority of the board 
of directors of the association without authorization of the members, unless 
“i SERRE RN ee in the charter or bylaws adopted by the members. (1968, c. 
1168, s. 18. 


§ 54-166. Rights of objecting members. — (a) Any member of an association 
effecting a merger or consolidation may give to the association prior to or at 
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the meeting of the members to which the proposal of merger or consolidation 
is submitted to a vote, written notice that he objects to such proposal. Within 
20 days after the date on which the vote was taken, such member may, unless 
he votes in favor of the proposal, make written demand on the association for 
payment of the fair market value of his stock or other property rights or interest 
in the association. Such demand shall state the number and class of shares of 
stock owned by him or the nature and amount of other property rights or interest 
owned by him in the association. In addition to any other right he may have in 
law or equity, a member giving such notice shall be entitled, if and when the 
merger or consolidation is effected, to be paid by the surviving or new 
association, the fair market value of such stock, or other property rights or 
interests, as of the day prior to the date on which the vote was taken, subject 
only to the surrender by him of the certificate or certificates or other evidence 
of ownership of such stock or other property rights or interests. 

(b) If within 80 days after the date upon which the objecting member becomes 
entitled to payment for such stock or other property rights or interest, the fair 
market value of such stock or other property rights or interests is agreed upon 
between the member and the surviving or new association, as the case may be, 
payment therefor shall be made within 60 days after the agreement, upon 
surrender of the certificate or other evidence of such property rights or 
interests, whereupon the member shall cease to have any interest in such stock 
or other property rights or interests in the asscciation. 

(c) If within the 30-day period mentioned in subsection (b) of this section the 
member and the association do not agree as to the fair market value of such 
stock or other property rights or interests, the member may, within 60 days after 
the expiration of the 30-day period, file a petition in the superior court of the 
county in which the association has its registered office or principal place of 
business asking for the appointment by the clerk of the superior court of that 
county of three qualified and disinterested appraisers to appraise the fair market 
value of such stock or other property rights or interests. A summons as in other 
cases of special proceedings, together with a copy of the petition, shall be served 
on the association at least 10 sae prior to the hearing of the petition by the 
court. The award of the appraisers, or a majority of them, if no exceptions be 
filed thereto within 10 days after the award shall have been filed in court, shall 
be confirmed by the court, and when confirmed shall be final and conclusive, 
and the member, upon depositing with the court the proper stock certificates 
or other evidence of such property rights or interests, shall be entitled to 
judgment against the association for the appraised value thereof as of the day 
prior to the date on which the vote was taken, together with interest thereon 
to the date of such confirmation. If either party files exceptions to such award 
within 10 days after the award shall have been filed in court, the case shall be 
transferred to the civil issue docket of the superior court for trial during term 
and shall be there tried in the same manner, as near as may be practicable, as 
is provided in Chapter 40 of the General Statutes for the trial of cases under 
the eminent domain law of this State, and with the same right of appeal to the 
appellate division as is permitted in that Chapter. The court shall assess the cost 
of the proceedings as it shall deem equitable. Upon payment of the judgment 
the owner of such stock or other property rights or interests shall cease to have 
any interest in the association and the association shall be entitled to have said 
stock certificates or other evidence of such property rights or interests 
surrendered to the association by the clerk of court. Unless the member shall 
file such petition within the time herein prescribed, he and all persons claiming 
under him shall have no right of payment hereunder, but in that event nothing 
herein shall impair his status as a member. 

(d) If in the notices sent to members in connection with the meeting to vote 
upon a proposed merger or consolidation no reference is made as required by 
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this Article to the provisions of this section, any member entitled to but who did 
not avail himself of the provisions of this section, unless he voted for the 
proposal, is entitled, if he so demands in writing within one year after the 
effective date of the merger or consolidation, to recover from the surviving or 
new association, as the case may be, any damage which he suffered from failure 
of the association of which he was a member to make the aforesaid reference. 

(e) The liability to pay for shares or to pay damages imposed by this section 
on an association extends to the successor association which acquires the assets 
of the predecessor, whether by merger or consolidation. 

(f) Shares of stock acquired by an association pursuant to payment of the 
agreed fair market value thereof or to payment of the judgment entered therefor 
as in this section provided, may be held and disposed of by the association as 
in the case of other treasury livers 

(g) The provisions of this section shall not apply to a merger if on the date 
of the filing of the articles of merger the surviving association is the owner of 
all the outstanding shares of the other association, domestic or foreign, 
participating in the merger and if such merger makes no changes in the relative 
rights of the members of the surviving association. 

(h) Notwithstanding any of the foregoing provisions of this section, no 
member of an association effecting a merger or consolidation, who objects 
thereto and makes written demand for payment of the fair market value of his 
stock or other property rights or interests in the association, as hereinbefore 
provided in this section, shall be entitled to such payment at any time prior to 
the time that he would otherwise be entitled to payment pursuant to valid 
provisions of such stock, or valid provisions of the charter or the bylaws of the 
association, in effect on the date of the vote for such merger or consolidation. 
However, in any case where the owner of such stock or other property rights 
or interests in the association is not entitled, because of valid provisions of his 
stock, or because of valid provisions of the charter or bylaws of the association, 
to payment at the time hereinbefore provided in this section, the fair market 
value of such stock or other property rights or interests in the association, as 
of the day prior to the date on which the vote was taken, may be determined 
in any manner hereinbefore provided in this section, and the amount so 
determined, without interest, shall be an obligation of the surviving or new 
association, as the case may be, and shall be due and payable at the time that 
the owner thereof would be entitled to payment pursuant to valid provisions of 
such stock, or valid provisions of the ee or the bylaws of the association. 
(19638) C1 bRes 621913 cn 108552519.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘appellate division” for “Supreme Court” 
in the fourth sentence of subsection (c). 
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ARTICLE 1; 


General Provisions. 
§ 55-1. Title. — This Chapter shall be known and may be cited as the Business 


Corporation Act. (1955, ¢c. 1871, s. 1.) 


Cross References. — For constitutional provi- 
sions regarding corporations, see N.C. Const., 
Art. VIII. As to receivers of corporations, see § 
1-507.1 et seq. As to executions, see § 1-324.1 et 
seq. As to provisions relating to nonprofit corpo- 
rations, see 8§ 55A-1 to 55A-89.1. 


Editor’s Note. — Session Laws 1955, ec. 1371, 
inserted this new Chapter, numbered 55 and 
entitled “Business Corporation Act,” to replace 
former Chapter 55 of the General Statutes, enti- 


tled “Corporations.” By the same act certain sec- 
tions of the former Chapter were transferred to 
8§ 1-324.1 through 1-324.7, and 1-507.1 through 
1-507.11. 


The citations in the historical references at the 
end of the sections in this Chapter denote the 
sections as they stood prior to the 1955 revision. 

Some of the notes appearing under subse- 
quent sections of this Chapter are based on the 
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comments of the corporation law drafting com- 
mittee of the General Statutes Commission. 

For case law survey on business associations, 
see 41 N.C.L. Rev. 415 (1963). 

For article giving comments of draftsmen of 
the Business Corporation Act, see 33 N.C.L. 
Rev. 26 (1954). 

For article reevaluating the Business Corpora- 
tion Act, see 43 N.C.L. Rev. 768 (1965). For case 
law survey as to corporations, see 44 N.C.L. Rev. 
950 (1966). For a note on the liability of directors 
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and officers for negligent management, see 45 
N.C.L. Rev. 748 (1967). For comment on tax and 
corporate aspects of professional incorporation 
in North Carolina, see 48 N.C.L. Rev. 573 (1970). 

Cited in Adams v. Flora Macdonald College, 
247 N.C. 648, 101 S.E.2d 809 (1958); Johns- 
Manville Sales Corp. v. Townsend, 248 N.C. 687, 
104 S.E.2d 826 (1958); Raab & Co. v. Independ- 
ence Corp., 9 N.C. App. 674, 177 S.E.2d 337 
(1970). 


§ 55-2. Definitions. — As used in this Chapter, unless the context otherwise 
requires, the term: 
(1) “Accrued dividends” means, with reference to cumulative preferred 


(2) 


(3) 


mH 


(5 


shares, the amount by which the aggregate cumulative dividend 
preferences pertaining to a share of such class for the entire period 
during which the share was outstanding and cumulative, exceeds all 
the dividends actually paid thereon. For the purpose of this definition, 
a dividend is deemed paid if it has been declared and funds for its 
payment have been set aside. 

“Assets” means those properties and rights, other than treasury shares, 
which in accordance with generally accepted principles of sound 
accounting practice, are recognized as being properly entered upon the 
books and balance sheets of business enterprises in terms of a 
monetary value. 

“Charter” includes the original articles of incorporation, together with 
all amendments thereto and articles of merger or consolidation, and 
also includes what have heretofore been designated by law as 
certificates of incorporation, agreements of merger or of consolidation, 
or charters. When any provisions of this Chapter require a certified 
copy of a foreign corporation’s “‘charter’’ to be filed, the corporation 
may file either certified copies of its articles and all amendments or a 
certified copy of its integrated articles or a certified copy of a 
restatement of its articles. 

“Corporation” means a corporation for profit or having a capital stock 
which may have been or may be created and organized under this 
Chapter or any other general or any special act of this State. “Foreign 
corporation” means any other corporation for profit. Nothing in this 
definition is intended to preclude the application of this Chapter to 
foreign corporations in those circumstances where the principles of 
conflicts of laws permit their application. 


) “Dividend credit” means the aggregate of all yearly dividend credits. 


“Yearly dividend credit’? means with respect to noncumulative 
preferred shares, the amount by which the full dividend preference of 
such a share, to the extent that such preference is earned by the 
corporation with respect to such a share in a particular fiscal year, 
exceeds the dividends paid on said share for that year; provided, that 
no dividend credit shall accrue unless, and only to the extent that, there 
exists an earned surplus at the end of such fiscal year. Computations 
of earnings allocable to classes of shares made in good faith by the 
board of ieanare in accordance with generally accepted principles of 
sound accounting practice or made or adopted by them on the bases 
represented by an independent public accountant or by a certified public 
accountant or by a firm of such accountants as being 1n accordance with 
generally accepted principles of sound accounting practice shall be 
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conclusive. For the purpose of this definition, a dividend is deemed paid 
if it has been declared and funds for its payment have been set aside. 

(6) “Dominant shareholder’ means a shareholder of a _ particular 
corporation, domestic or foreign, who by virtue of his shareholdings has 
legal power, either directly or indirectly or through another corporation 
or series of other corporations, domestic or foreign, to elect a majority 
of the directors of the said particular corporation. 

(7) “Liabilities” means all those debts and claims which either are known 
to impose a fixed obligation of payment or, if contingent, have sufficient 
possibility of becoming fixed as to require in accordance with generally 
accepted principles of sound accounting practice an estimate of their 
probable amount. Unaccrued obligations under short or long term 
leases not in default are not, in absence of special circumstances, 
required to be included as liabilities. Liabilities do not include stated 
capital or the amount of accrued dividends and dividend credits with 
respect to shares entitled to preferential dividends except to the extent 
that dividends have been declared but are unpaid. 

(8) ‘““Net assets” means the amount of a corporation’s assets in excess of 
its liabilities. 

(9) “Parent corporation” and “subsidiary corporation.” “Parent 
corporation” means a corporation which is a dominant shareholder, as 
herein defined. A corporation through which, by virtue of its 
shareholdings alone, a parent corporation has power to exercise the 
control which makes the latter a parent corporation is itself a parent 
corporation. A corporation with respect to which another corporation 
is a parent corporation is a “subsidiary corporation.” 

(10) ‘‘Preferred share’ means a share of a class, whether or not designated 
by the term “preferred,” entitling its holder to receive dividends before 
dividends ae paid to shares of another class. (1955, c. 1371, s. 1; 1959, 
CaS Lows) 15 


Applied in Cooke v. Outland, 265 N.C. 601, 144 Quoted in Watson v. Watson Seed Farms, 
S.E.2d 835 (1965); State ex rel. Utilities Comm’n __Inc., 253 N.C. 238, 116 S.E.2d 716 (1960). 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 Cited in State v. Thompson, 6 N.C. App. 64, 
(1972). 169 S.E.2d 241 (1969). - 


§ 55-3. Applicability of Chapter. — (a) The provisions of this Chapter shall 
apply to every corporation for profit, and, so far as appropriate, to every 
corporation not for profit having a capital stock, now existing or hereafter 
formed, and to the outstanding and future securities thereof, unless the 
corporation is expressly excepted from the operation hereof or except to the 
extent that there is other specific statutory provision particularly applicable to 
the corporation or inconsistent with some provisions of this Chapter, in which 
case that other provision prevails. 


(b) Notwithstanding the provisions of subsection (a) of this section, no 
corporation having a capital stock and formed for religious, charitable, 
Ben DHL social, or literary purposes shall hereafter be formed under this 

apter. 


(c) The existence of corporations formed or existing on the date this Chapter 
takes effect shall not be impaired by the enactment of this Chapter nor by any 
change in the requirements for the formation of corporations nor by an 
amendment or repeal of the laws under which they were formed or created, an 
sed as otherwise expressly provided in this Chapter, the repeal of a prior act 
by this ea shall not affect any liability or penalty incurred, under the 
provisions of such act, prior to the repeal thereof. (1955, ce. 1871, s. 1; 1957, ¢. 
Dd0 see O13, ¢:.469;7s. 1.) 
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Editor’s Note. — The 1973 amendment substi- 
tuted “except to the extent that” for “unless” 
near the middle of subsection (a). 

Application to Building and Loan Associa- 
tions. — Building and loan associations have 
capital stock. White v. Smith, 256 N.C. 218, 123 
S.E.2d 628 (1962). 

Under this section the right to know the names 
of their associates for the purpose of conducting 
an effective campaign in preparation for a stock- 
holders’ meeting, is extended to the sharehold- 
ers of a building and loan association. White v. 
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in North Carolina. Cooke v. Outland, 265 N.C. 
601, 144 8.E.2d 835 (1965). 

Domestic banking corporations are not ex- 
pressly excepted from the operation of the 
Business Corporation Act, and the Supreme 
Court knows of no “specific statutory provision 
particularly applicable” to domestic banks ope- 
rating in North Carolina or inconsistent with 
some provisions of the Business Corporation 
Act, so as to make such provision prevail, nor has 
any such specific statutory provision been called 
to the Supreme Court’s attention. Cooke v. Out- 


Smith, 256 N.C. 218, 123 S.E.2d 628 (1962). 
The provisions of the Business Corporation 
Act are applicable to domestic banks operating 


land, 265 N.C. 601, 144 S.E.2d 835 (1965). 


§ 55-3.1. Effect of acquisition of all shares by less than three persons. — 
(a) No provision in this Chapter, or in any prior act shall be construed as an 
indication of any legislative intention that the existence of a corporation, 
hereafter or heretofore formed, is in any respect impaired by the acquisition of 
all of the shares by one person or by two persons or. that by such acquisition 
the corporation ceases to. possess any managerial boards or bodies or any 
capacities, powers, or authority which it would have possessed with three or 
more shareholders, or that upon such acquisition the corporation becomes 
dormant, inactive or incapable of acting as a corporation. 

(b) The acquisition, heretofore or hereafter, of all of the esse of a 
corporation by one person or by two persons is hereby declared to violate no 
policy or provision of the laws of this State. 

(c) Any action heretofore taken by or on behalf of a corporation or a purported 
corporation and which might have been invalid, defective or ineffective solely 
in consequence of the ownership or beneficial ownership of all the shares of the 
corporation or purported corporation by one person or by two persons is hereby 
declared to be valid and effective. 

(d) If any corporation or purported corporation might have been considered 
dormant or inactive solely in consequence of the acquisition heretofore of all its 
shares by one or by two persons, such corporation or purported corporation is 
hereby declared to have had uninterrupted existence and to have possessed 


uninterrupted capacity to act as a corporation. (1957, c. 550, s. 2.) 


Editor’s Note. — For comment on this section 
and the concentration of stock ownership in the 
one- or two-man corporation, see 36 N.C.L. Rev. 
48 (1957). 


When Corporation Regarded as an Associa- 
tion of Persons. — When the notion of legal 
entity is used to defeat public convenience, jus- 
tify wrong, protect fraud, or defend crime, the 
law will regard the corporation as an association 
of persons. Henderson v. Security Mtge. & Fin. 
Co., 273 N.C. 253, 160-S.E.2d 39 (1968). 


Corporation as Alter Ego of Dominant 
Shareholder. — The mere fact that one person 
owns all of the stock of a corporation does not 
make its acts the acts of the stockholder so as 
to impose liability therefor upon him. However, 
when the corporation is so operated that it is a 
mere instrumentality or alter ego of the sole or 
dominant shareholder and a shield for his activi- 
ties in violation of the declared public policy or 


statute of the State, the corporate entity will be 
disregarded and the corporation and the share- 
holder treated as one and the same person, it 
being immaterial whether the sole or dominant 
shareholder is an individual or another corpora- 
tion. Henderson v. Security Mtge. & Fin. Co., 273 
N.C. 258, 160 S.E.2d 39 (1968). 


Chattel Mortgage Executed in Name of Cor- 
poration by Person Acquiring All Stock is Cor- 
porate Act. — Acquisition of the entire capital 
stock of a corporation by one person does not 
affect the corporate entity, and the execution in 
the name of the corporation by such person of 
a chattel mortgage is a corporate act and bind- 
ing, provided the rights of its then existing credi- 
tors are not affected. Wall v. Colvard, Inc., 268 
N.C. 43, 149 S.E.2d 559 (1966). 


Personal liability of stockholder created 
before the effective date of this section because 
corporation did not have three shareholders, will 
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not be defeated by virtue of this section. Lester see Park Terrace, Inc. v. Phoenix Indem. Co., 243 
Bros. v. Pope Realty & Ins. Co., 250 N.C. 565, N.C. 595, 91 S.E.2d 584 (1956), commented on in 
109 S.E.2d 263 (1959). 34 N.C.L. Rev. 471, 531 (1956). 

For case decided before the passage of this Stated in Sharpe v. Grindstaff, 329 F. Supp. 
section and dealing with the effect of the acqui- 405 (M.D.N.C. 1970). 
sition of all stock in a corporation by one person, 


ARTICLE 2. 
Execution and Filing of Certain Corporate Documents. 


§ 55-4. Execution of corporate documents for filing; filing, recording and 
effectiveness. — (a) Whenever the provisions of this Chapter require an 
document relating to a corporation to be executed and filed in accordance wit 
this section, unless otherwise specifically stated in this Chapter: 

(1) There shall be an original executed document and also one conformed 
copy. 

(2) The said original document shall, if required to be executed by the 
corporation, be signed by the president or a vice-president and also by 
the secretary or an assistant secretary, with or without the corporate 
seal. In the case of a banking corporation, a cashier or an assistant 
cashier may act in lieu of a secretary or assistant secretary. If required 
to be executed by designated individuals, each of them shall sign. 

(3) Except where the provisions of this Chapter specifically require 
acknowledgment, the said original document shall be verified by each 
of the individuals signing, whether in a representative capacity or 
otherwise, by a statement under oath, made before and certified by an 
official who is authorized under the laws of this State to take 
acknowledgments, declaring that he signed the said document, that the 
statements therein are true, and, in the case of an individual who signed 
in a representative capacity, declaring the capacity in which he signed 
and that he was authorized so to sign. 

(4) The conformed copy may either extend its conformation with the 
original document through all the verifications (or acknowledgments, 
as the case may be) or may in lieu of such extension contain the legend, 
after the name of the signers substantially as follows: “Original duly 
verified (acknowledged) by all signers.” 

(5) The original document so signed and verified (or acknowledged, as the 
case may be), together with the conformed copy, shall be delivered to 
the Secretary of State. Unless he finds that it does not conform to law, 
the Secretary of State shall, when the proper taxes and fees have been 
tendered, endorse upon the original the word ‘‘filed” and the hour, day, 
month, and year of the filing thereof and shall file the same in his office. 
The Secretary of State shall thereupon immediately compare the copy 
with the original and if he finds that they are identical he shall make 
upon the conformed copy the same endorsement which appears on the 
original and shall attach to the copy a certificate stating that attached 
thereto is a true copy of the document, designated by an appropriate 
title, filed in his office and showing the date of such filing. He shall 
thereupon return the copy so certified to the corporation or its 
representative. 

(6) The copy, certified as aforesaid, shall, within 60 days after the receipt 
by the corporation or its representative be delivered to the register of 
deeds of the county wherein the corporation has its registered office, 
and, when the proper fees shall have Haas tendered, it shall be recorded 
and properly indexed in a book to be known as the Record of 
Incorporations. Promptly after the recordation, the register of deeds 
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shall note the fact of recordation on the said copy and return it to the 
corporation or its representative. 

(b) Any such document required to be filed shall be completely effective when 
endorsed by the Secretary of State as provided in subsection (a)(5) above and 
the transaction to be effectuated thereby shall thereupon be deemed to be 
completely consummated as if all the required recording had been perfected, 
provided, however, that in lieu of the time of such endorsement by the Secretary 
of State, such document may fix an hour, day, month and year not more than 
20 days subsequent to the endorsement of the Secretary of State and the 
transaction shall be deemed to be completely consummated at the time fixed by 
such document as if all the required recording had been perfected. Unless 
otherwise ERG ed in this Chapter with respect to some specific document, 
failure to deliver it for recording in the office of the register of deeds shall only 
subject the corporation to a penalty of one hundred dollars ($100.00) to be 
collected by the Secretary of State. 

(c) It shall be the duty of the Secretary of State, whenever so requested and 
upon tender of the proper fees, to certify as aforesaid any true copy of any such 
document on file in his office or, if such be the request, to make or cause to be 
made typewritten or photostatic copies of such documents and to certify the 
Same:assaroresaign (loposcy lovle sb 19677 c. 130s: 1 ers2aese 16:) 


Cross Reference. — See Editor’s note to § of incorporation be acknowledged. Under sub- 
53-5. section (b), despite the local recording require- 
Editor’s Note. — Under this section verifica- ment, the document becomes effective upon 
tion has taken the place of acknowledgment for _ filing with the Secretary of State. 
most documents, but § 55-6 requires that articles 


ARTICLE 3. 
Formation, Name and Registered Office. 


§ 55-5. Purposes. — Corporations for profit may be organized under this 
Chapter for any lawful purposes. Where by law special provisions are made for 
the organization of designated classes of corporations such corporations shall 
be formed under those provisions and not hereunder. (1955, c. 1871, s. 1.) 


§ 55-6. Incorporators. — One or more natural persons, whether or not 
residents of this State, of the age of 18 years or more may act as incorporators 
of a corporation by signing and acknowledging articles of incorporation, which 
shall be filed in accordance with the provisions of G.S. 55-4. The acknowledgment 
shall be before an officer duly authorized under the laws of this State to take 
the proof or acknowledgment of deeds. (Code, ss. 677, 678, 679, 682; 1885, cc. 
MODS US iC LOselib ois C204 LOOL, C2; SSadear Comet lL 90g, c. 459 Rev. 
Sel imo Motes ad Li 4 045 0. Hoo; Glow SSaoo-eDdco; LODL?C. 2O0, S. 
DOA Slee hl oe LODO CIEL La S.alto1 9) lysCau led easels) 


Duties and Obligations of Promoters.— The organization by way of shares therein or other- 
promoters of a corporation are held to the duties | wise. Goodman vy. White, 174 N.C. 399, 93 S.E. 
of trustees and the obligation of directors. They 906 (1917). 
may not take a secret or undisclosed profit in the 


§ 55-7. Articles of incorporation. — The articles of incorporation shall set 
forth: 
(1) The name of the corporation. 
(2) The period of duration, which may be perpetual. When the articles fail 
to state the period of duration, it shall be considered perpetual. 
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(3) The purpose or purposes for which the corporation is organized. It shall 
be sufficient to state, either alone or with other purposes, that the 
purpose for which the corporation is organized is to engage in any 
lawful act or activity for which corporations may be organized under 
this Chapter; and by such statement all lawful acts and activities for 
corporations organized under this Chapter shall be within the purposes 
of the corporation, subject to any express limitations. 

(4) With respect to the shares which the corporation shall have authority 
to issue: 

a. If the shares are to have a par value, the number of such shares and 
the par value of each share, 

b. If the shares are to be without par value, the number of such shares, 

ce. If the shares are to be of both kinds mentioned in paragraphs a and 

b of subdivision (4) of this section, particulars in accordance with 

those paragraphs, 

d. If the shares are to be divided into classes, or into series within a 
class of preferred or special shares, the articles of incorporation 
shall also set forth either: 

1. A designation of each class, with a designation of each series 
if there are to be series fixed by the articles of incorporation 
within a class, and a statement of the preferences, limitations 
and relative rights of the shares of each class or series, insofar 
as such preferences, limitations, and rights are to be fixed in 
the articles of incorporation; or 

2. A designation of each class and a statement authorizing the 
eet of directors to fix the preferences, limitations and 
relative rights of each class, or to establish series within a 
class and to determine the variations between series, insofar 
as the same are not to be fixed in the articles of incorporation; 


or 

3. A designation of each class, without the further designation or 

statements provided for in subparagraphs 1 and 2 of this 
paragraph d. 

To the extent that the preferences, limitations, and relative rights 
of each class, and provisions for series within a class, are not set out 
in the articles of incorporation, the same may be fixed by the 
ag es or directors in accordance with the provisions of G.S. 

5-42. 

(5) The minimum amount of consideration for its shares to be received by 
the corporation before it shall commence business. 

(6) Any provision limiting or denying to shareholders the preemptive right 
to acquire additional or treasury shares of the corporation. 

(7) Any provision, not inconsistent with law, which the incorporators elect 
to set forth in the articles of incorporation for the regulation of the 
internal affairs of the corporation, including any provision which under 
this Chapter is required or permitted to be set forth in the bylaws. No 
provisions shall make fully paid shares assessable. 

(8) The address, including county and city or town, and street and number, 
if any, of its initial registered office, which shall be in this State, and 
the name of its initial registered agent at such address. 

(9) The number of directors constituting the initial board of directors (who 
may be classified in accordance with the provisions of G.S. 55-26) and 
the name and address, including street and number, if any, of each 
person who is to serve as a director until the first meeting of 
shareholders or until his successor be elected and qualified. 
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(10) The name and address, including street and number, if any, of each 
incorporator. 

It shall not be necessary to set forth in the articles of incorporation any of 
the corporate powers enumerated in this Chapter. (Code, s. 677; 1885, c. 19; 1889, 
G10 Gole ce Zo slovs, c.244; 1901 C2, 8.8. c24 1.1903 .¢..453; Rey, s411375 
LOTT Cre lo elel; 1910, Cro, Sel. Di Sa Lhd BX aess.n1 920.6. boeLOZ4 en 98; 
POU) GC O0; OCU; Ldod) ingee tana Sapure, LUSL EGR AOD) Seda hODOT Gt lati :S: 
Vado. 919, SY Os L909. Cad 510, Satay pk 0O9ne. (ole S)201913..ca469, $2.) 


Editor’s Note. — The 1973 amendment added 
the second sentence of subdivision (8). 

Corporation Limited to Objects Stated. — A 
charter of incorporation creating a company for 
the purpose of effecting a communication by a 
plank-road between designated points, with the 
privilege of taking tolls, did not authorize the 
company to establish a stage line upon their 
road, nor to contract for carrying the United 
States mail. Wiswell v. Greenville Plank-Road 
Co., 56 N.C. 183 (1857). 

Need Not Use All Powers. — The fact that a 
corporation avails itself of only one of several 
privileges granted by its charter does not inval- 
idate the act of incorporation. Wadesboro Cotton 
Mills Co. v. Burns, 114 N.C. 353, 19 S.E. 238 
(1894). 

Limit of Corporate Existence. — It is 
unquestionably true that a corporation whose 
term of existence is fixed and limited in the act 
which creates it cannot endure beyond the pre- 
scribed time, unless its existence is prolonged by 
the same authority or continued for the purpose 
of adjusting and closing its business, and no judi- 
cial proceedings are required to terminate it. 
Asheville Div. No. 15, Sons of Temperance v. 
Aston, 92 N.C. 578 (1885). 

De Jure and De Facto Existence. — A corpo- 
ration de jure is said to exist when persons hold- 
ing a charter have made substantial compliance 
with the provisions of the same, looking to its 


proper organization, while a corporation de facto 
is one where the parties having a charter or law 


~ authorizing it have in good faith made a color- 


able compliance with such requirements, and 
have proceeded in the exercise of the corporate 
powers or a part of them. Wood v. Staton, 174 
N.C. 245, 93 S.E. 794 (1917). 

Proof of Existence of Corporation—By 
Reputation. — The existence of a corporation 
may be proved by reputation. Existence or 
nonexistence is a fact and may be proved as 
other facts. Gulf States Steel Co. v. Ford, 173 
N.C. 195, 91 S.E. 84 (1917). 

Same—By Written Contract. — Where a 
written contract entered into between the par- 
ties furnishes evidence that the defendant was 
dealing with the plaintiff as a corporation, and 
the plaintiff’s existence as a corporation is de- 
nied, the contract may properly be introduced 
upon this disputed fact. Otis Elevator Co. v. 
Cape Fear Hotel Co., 172 N.C. 319, 90 S.E. 253 
(1916). 

Same — Copies Prima Facie Evidence. — 
Copies of letters of incorporation are admis- 
sible to show prima facie the existence of a 
corporation, and the corporation cannot avoid 
its liability for debts because in fact it had but 
an inchoate existence. Marshall v. Macon 
County Bank, 108 N.C. 639, 13 S.E. 182 (1891). 


§ 55-8. Corporate existence; filing of articles of incorporation; effect. — 
The time when corporate existence begins is determined by the provisions of G.S. 
55-4, and a copy of the articles certified by the Secretary of State shall be 
conclusive evidence that all conditions precedent required to be performed by 
the incorporators have been complied with and that the corporation 
has been incorporated under this Chapter, except as against this State 
in a proceeding to annul or revoke the articles of incorporation. (1901, c. 
2, Seth Un RON Sad14051Goond Sebld6:; GisSetsibds4n955,seadBTls s:cfleiloa% 
Cr DOU ES ods LU OTs Crel cicero) 


Cross Reference. — See 8 55-4. 


§ 55-9. Requirement before commencing business. — A corporation shall 
not transact any business or incur any indebtedness except such as shall be 
incidental to its organization or to obtaining subscription to or payment for its 
shares, until a certified copy of the articles of incorporation has been filed and 
recorded in accordance with the provisions of G.S. 55-4 and until there has been 
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received the amount stated in the articles of incorporation as being the minimum 
amount of consideration to be received for its shares before commencing 
business. (1955, c. 1871, s. 1.) 


§ 55-10. Exercise of corporate franchises not granted. — The Attorney 
General may upon his own information or upon complaint of a private party 
bring an action in the name of the State to restrain any person from exercising 
corporate franchises not granted. (Code, ss. 607, 686; 1901, c. 2, s. 107; Rev., s. 
MOT Ges) SH Ll 84Ge or s.1o0-4 12) 1005, GC. lol, Ss. 1:) 


§ 55-11. Organization meeting of directors. — After the filing of the articles 
of incorporation in the office of the Secretary of State, an organization meetin 
of the board of directors named in the articles of incorporation shall be held, 
either within or without this State, at the call of a majority of the directors, for 
the purpose of adopting bylaws, electing officers, and the transaction of such 
other business as may come before the meeting. The directors calling the 
meeting shall give at least three days’ notice thereof by mail to each director 
so named, which notice shall state the time and place of the meeting, unless 
notice is waived as hereinafter provided. Any action permitted to be taken at 
the organization meeting may be taken without a meeting of the board of 
directors and shall be deemed board action if it complies with the requirements 
of G.S. 55-29. (Code, s. 665; 1901, c. 2, s. 18; Rev., s. 1142; C.S., s. 1118; G. S., 
g.ibD-07 1955..cadal lms 1969 cal bl ¢siea:) 


§ 55-12. Corporate name. — (a) The corporate name shall contain the 
wording “corporation,” “incorporated,” “limited” or “company” or an 
abbreviation of one of such words. 

(b) The corporate name shall not contain any word or phrase which is likely 
to mislead the public or which indicates or implies that it is organized for any 
purpose other than one or more of the purposes contained in its charter. 

(c) The corporate name shall not, subject to the provisions of G.S. 55-187(c), 
be the same as, or deceptively similar to, the name of any domestic corporation 
or of any foreign corporation authorized to transact business in this State, or 
a name the exclusive right to which is, at the time, reserved or registered by 
some other person in the manner prescribed in this section. 

(d) The exclusive right to a corporate name not prohibited by this section may 
be reserved for a period of 90 days by: 

(1) Any person intending to organize a corporation under this Chapter. 

(2) Any domestic corporation intending to change its name. 

(3) Any foreign corporation intending to make application for a certificate 
of authority to transact business in this State. 

(4) Any foreign corporation authorized to transact business in this State and 
intending to change its name. 

(5) Any person intending to organize a foreign corporation and intending 
to have such corporation make application for a certificate of authority 
to transact business in this State. 

The same name shall not be reserved for two or more consecutive 90-day 
periods by the same applicant or for the use and benefit of the same applicant; 
nor shall such consecutive reservations be made of names so similar as to fall 
within the prohibition of this section. 

(e) Any person or corporation acquiring the goodwill of a domestic corporation 
or of a foreign corporation authorized to transact business in this State may, 
on furnishing the Secretary of State satisfactory evidence of such acquisition, 
reserve the exclusive right to the corporate name of the said corporation for a 
period of 10 years. 

(f) The reservation of name, pursuant to subsections (d) and (e) of this section, 
shall be made by filing with the Secretary of State a verified application therefor 
stating the name and address of the applicant, and the Secretary of State shall, 
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upon tender of the fee hereinafter prescribed, reserve the name exclusively for 
the applicant unless he finds that the name is not available under the provisions 
of this section. 

(g) The exclusive right to a specified corporate name reserved hereunder, 
may, on tender of the fee hereinafter prescribed, be transferred to any other 
person or corporation by filing in the office of the Secretary of State a notice 
of such transfer, executed by the applicant for whom the name was reserved 
and specifying the name and address of the transferee. 

h) Any foreign corporation not transacting business in this State may 
register its corporate name, if, not prohibited by this section, by filing with the 
Secretary of State a verified application therefor setting forth the name and 
address of the principal office of the corporation, the jurisdiction in which it is 
incorporated, the date of its incorporation, a statement that it is organized and 
doing business in good standing under the laws of the jurisdiction in which it 
is incorporated, and a brief statement of the business in which it is engaged; 
and the Secretary of State shall, upon tender of the fee prescribed by G.S. 
50-155(a)(1), register the name exclusively for the use of such foreign 
corporation, unless he finds that the name is not available under the provisions 
of this section. Such registration shall be effective for a period of one year, and 
it may be renewed from year to year, not to exceed 10 years, by filing with the 
Secretary of State a verified renewal application setting forth the same facts 
required to be set forth in the original application for registration. Any renewal 
application filed after the expiration of the registration shall be treated as a new 
application for registration. 

1) The Secretary of State may revoke any reservation or registration of a 
corporate name if he finds, upon a hearing held not less than five days after 
written notice has been sent by registered mail to the person or corporation who 
made the reservation or registration, that the application therefor or any 
transfer thereof was not fide in good faith or that any statement contained 
in the application for reservation or registration was false when such application 
was filed or has thereafter become false. 

(j) The use by a corporation of a name in violation of this section may be 
enjoined ewithecmnanns the filing of its articles by the Secretary of State. 

(k) The issuance of a corporate charter to any domestic corporation shall not 
authorize the use in this State of the corporate name in violation of the rights 
of any third party under the federal Trademark Act, the Trademark Act of this 
State, or the common law; and the issuance of such charter shall not be a defense 
to an action for violation of any such rights. (1901, ¢. 2, s. 8; 1908, c. 453; Rev., 
Blatant 0 Sel meee 11 148 193552 166.5520 2 L9S9 e222 GOS: ta: 
perme ce. 13871, s) 1;51959, ¢. 1316, s/ 28; 1969, c. 751,-ss: 4-6; 1973, ¢:'469, s. 


Editor’s Note. — The 1973 amendment added Cited in State v. Thornton, 251 N.C. 658, 111 
subsection (k). S.E.2d 901 (1960); State v. Thompson, 6 N.C. 
Applied in Goard v. Branscom, 15 N.C. App. App. 64, 169 S.E.2d 241 (1969). 
34, 189 S.E.2d 667 (1972). 


§ 55-13. Registered office and registered agent. — (a) Each corporation 
shall have and continuously maintain in this State: 
(1) A registered office which may be, but need not be, the same as its place 
of business. é 
(2) A registered agent, which agent may be either an individual resident in 
this State whose business office is identical with such registered office, 
or a domestic corporation, or a foreign corporation authorized to 
transact business in this State, having a business office identical with 
such registered office. 
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(b) A corporation formed prior to July 1, 1957, which has not designated a 
principal office is required on and after July 1, 1957, to designate a registered 
office and a registered agent in the manner, as near as may be, provided in G.S. 
55-14; other corporations formed prior to July 1, 1957, shall not be required to, 
but may, designate a registered office and a registered agent in the manner, 
as near as may be, provided in G.S. 55-14. (1901, c. 5; Rev., s. 1248; C.8., s. 1137; 
1937, c. 183, ss. 1-3; G. S., ss. 55-38, 55-39; 1955, c. 13871, s. 1; 1957, c. 979, s. 17.) 


Stated in Jewel Box Stores Corp. v. Morrow, 
272 N.C. 659, 158 S.E.2d 840 (1968). 


§ 55-14. Change of registered office or registered agent. — (a) A 
corporation may change its registered office or its registered agent or both. To 
effectuate such change a statement shall be executed by the corporation and 
filed, in accordance with the provisions of G.S. 55-4, setting forth: 

(1) The name of the corporation; 

(2) The address, including county and city or town, and street and number, 
if any, of its then registered office; 

(3) If the address of its registered office be changed, the address, including 
county and city or town, and street and number, if any, to which the 
registered office is to be changed; 

(4) The name of its then registered agent; 

(5) If its registered agent be changed, the name of its successor registered 
agent; 

(6) That the address of its registered office and the address of the business 
office of its registered agent, as changed, will be identical; 

(7) That such change was authorized by resolution duly adopted by its board 
of directors. 

(b) If the change in the registered office is to another county, a copy of such 
statement certified by the Secretary of State shall be recorded both in the old 
county and in the new county, and there shall also be recorded in the new county, 
in the manner prescribed by G.S. 55-4, a similarly certified copy of the 
corporation’s charter. 

(c) If the statement purporting to effectuate such changes is not recorded in 
all the offices wherein recording is required by this section, persons AepGutInE 
claims against the corporation may treat as the registered agent or registere 
office of the corporation either the one newly designated in the statement or 
the preexisting one. 

(a) Any registered agent of a corporation may resign as such agent upon 
filing a written notice thereof executed in duplicate, with the Secretary of State, 
who shall forthwith mail a copy thereof to the corporation at its registered office, 
or, in the case of a foreign corporation, to the address of the principal office of 
the corporation in the state or country under the laws of which it is incorporated. 
The appointment of such agent shall terminate upon the expiration of 30 days 
after receipt of such notice by the Secretary of State. If the corporation fails 
to record said resignation in the county where it has its registered office, any 
process served upon the agent shall, despite his resignation, be as effective as 
if he had not resigned, but the agent in such case shall be under no duty to the 
corporation with respect to such process. 

(e) In lieu of the procedure set out in subsection (a) above the location of the 
registered office of a domestic corporation may be changed from one address 
to another in the same city or town in this State upon the change of the business 
office of its registered agent, upon the making and executing by the registered 
agent of such corporation of a certificate, duly acknowledged before an officer 
authorized by the laws of this State to take acknowledgments of deeds, Agvune 
forth the name of each corporation represented by such registered agent an 
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the address at which such registered agent has maintained a registered office 
for each of such corporations and further certifying to the new address to which 
such registered office will be transferred on a given day and at which new 
address such registered agent will thereafter maintain the registered office of 
each of the corporations recited in the certificate. Such certificate shall be filed 
in duplicate in the office of the Secretary of State who shall then furnish a 
certified copy of the same, showing the date of such filing, and shall return the 
copy so certified to the registered agent, and the copy, certified as aforesaid, 
shall, within 60 days after the receipt by the registered agent be delivered to 
the register of deeds of the county wherein the corporation has its registered 
office, and, when the proper fees shall have been tendered, it shall be recorded 
and properly indexed in a book to be known as the Record of Incorporations. 
Promptly after the recordation, the register of deeds shall note the fact of 
recordation on the said copy and return it to the registered agent. The fee to 
be charged by the Secretary of State for the filing of such certificate shall be 
three dollars ($3.00) for each corporation listed in said certificate, the total not 
to exceed two hundred dollars ($200.00). (1901, c. 2, s. 31; Rev., s. 1176; C. S., 
saild’anGriipso0-ol pag bo post Sti ase leclDb FeO T9AS8sa ee L9G5s c.-298* s. 
1, LOGI fceozo, Sotto force con. C409, saa.) 


Cross Reference. — See Editor’s note to § The second 1973 amendment substituted “not 
53-5. recorded” for “recorded in some but not” near 
Editor’s Note. — The first 1973 amendment _ the beginning of subsection (c). 
deleted “a fee of” preceding “three dollars” and For note on the 1965 amendments to this 


added ‘‘the total not to exceed two hundred dol- Chapter, see 44 N.C.L. Rev. 1106 (1966). 
lars ($200.00)” in the last sentence of subsection 


(e). 


§ 55-15. Service of process on corporation. — (a) Service upon the 
registered agent appointed by a corporation of any process, notice or demand 
required or permitted by law to be served upon the corporation shall be binding 
upon the corporation. 

(b) Whenever a corporation shall fail to appoint or maintain a registered agent 
in this State, or whenever its registered agent cannot with due diligence be found 
at the registered office, then the Secretary of State shall be an agent of such 
corporation upon whom any such process, notice, or demand may be served. 
Service on the Secretary of State of any such process, notice, or demand shall 
be made by delivering to and leaving with him, or with any clerk having charge 
of the corporation department of his office, duplicate copies of such process, 
notice or demand. In the event any such process, notice or demand is served on 
the Secretary of State, he shall immediately cause one of the copies thereof to 
be forwarded by registered mail, addressed to the corporation at its registered 
office. Any such corporation so served shall be in court for all purposes from 
and after the date of such service on the Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon him under this section, and shall record therein the time 
of such service and his action with reference thereto. 

(d) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand required or permitted by law to be served upon a 
corporation in any other manner now or hereafter permitted by law. (1987, c. 
133, 8s; 1-3: GS. S..00-49,-195p,"e; 137 les. 15) 


Service on Secretary of State. — See Sisk v. 55-182 made service of process on a corporation 
Old Hickory Motor Freight, 222 N.C. 631, 24 after it had been adjudged a bankrupt and its 
S.E.2d 488 (1943). charter forfeited reasonable notice and a valid 

Service after Forfeiture of Charter. — The service. Sisk v. Old Hickory Motor Freight, 222 
continuance of corporate existence by former § N.C. 681, 24 S.E.2d 488 (1948). 
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§ 55-16. Bylaws. — (a) The initial bylaws may be adopted by the board of 
directors at its organization meeting. Thereafter bylaws may be adopted, 
amended or re eed either by the shareholders or by the board of directors, but 

(1) No bylaw adopted or amended by the shareholders shall be altered or 
repealed by the board of directors, except where the charter or a bylaw 
adopted or oo hes by the shareholders authorizes the board of 
directors to adopt, amend or repeal the bylaws; 

(2) Any bylaw changing the statutory requirement for a quorum of 
directors or action by directors, as permitted by G.S. 55-28(d), or 
changing the statutory requirement for a quorum of shareholders or 
action by shareholders, as permitted by G.S. 55-65 and 55-66, may be 
adopted only by the shareholders, md any such bylaw can itself be 
amended or repealed only by the shareholders acting pursuant to any 
different quorum and greater vote so prescribed; 

(3) No bylaw authorizing compensation of officers measured by the amount 
of a corporation’s income or volume of business shall be valid after five 
years from its adoption unless renewed by the vote of the holders of 
a majority of the outstanding shares regardless of limitation on voting 
rights; 

(4) The charter or a bylaw adopted by the shareholders ma 
eliminate the power of the board of Sie 
the bylaws or any specific bylaw. 

(b) Any bylaw made by the board of directors shall be adopted by an 
affirmative vote of a majority of the directors then holding office and any bylaw 
made by the shareholders shall, except as otherwise provided in paragraph (8) 
of subsection (a) of this section, be adopted by the affirmative vote of the 
shareholders entitled to exercise a majority of the voting power of the 
corporation. However, the charter or the bylaws may, subject to the provisions 
of paragraph (2) of subsection (a) of this section, require more than the aforesaid 
majorities on the part of the directors or of the shareholders, as the case may 


limit or 
tors to adopt, amend or repeal 


e. 

(c) The bylaws may contain any provisions for the regulation and 
management of the affairs of the corporation, including the transfer of its 
shares, and restrictions on such transfer, not inconsistent with the law or the 
charter. (195d sen 37 lershdi1 959) cal3lOsssean slo 7aN ce 469" se 4)) 


Editor’s Note. — The 1973 amendment re- and assented to by them. Smith v. N.C.R.R., 68 


wrote subdivision (2) of subsection (a). 

This section is consistent with the policy of § 
59-7, whereby the directors adopt the initial 
bylaws. 

For article discussing this section, see 34 
N.C.L. Rev. 482 (1956). 

The bylaws of the corporation are usually 
not evidence for it against strangers who deal 
with it, unless brought home to their knowledge 


N.C. 107 (1878). 

The principle by which a shareholder in a 
corporation is bound by a corporate resolu- 
tion, regularly passed pursuant to its charter 
and bylaws, prevails only in reference to his 
status and rights as a shareholder, and not 
where he deals independently with it as one of 
its customers in the line of its business. Cardwell 
v. Garrison, 179 N.C. 476, 103 S.E. 3 (1920). 


ARTICLE 4. 


Powers and Management. 


§ 55-17. General powers. — (a) Each corporation shall have power: 
(1) To have perpetna) succession by its corporate name unless a limited 


period o 


duration is stated in its charter. 


(2) To sue and be sued, complain and defend, in its corporate name. 
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(3) To have a corporate seal which may be altered at will, and to use the 
same by causing it, or a facsimile thereof, to be impressed or affixed 
or in any other manner reproduced. 

(4) To elect or appoint officers and agents of the corporation, and define 
their duties and fix their compensation. 

(5) To make and alter bylaws, not inconsistent with its charter or with the 
laws of this State, for the administration and regulation of the affairs 
of the corporation. 

(6) To make contributions or gifts to corporations, trusts, community 
chests, funds, foundations, or associations organized and operated 
exclusively for religious, charitable, literary, scientific, or educational, 
cultural or artistic purposes, or for public welfare, or for the prevention 
of cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private stockholder or individual, when such 
contributions or gifts are authorized or approved by its board of 
directors. 

(7) In time of war or engagement of the nation’s armed forces in hostile 
military operations, to transact any lawful business in aid of the United 
States in connection therewith. 

(8) To invest its funds not currently needed in its business. 

(9) To cease its corporate activities and surrender its corporate franchise. 

(10) To pay pensions and establish pension plans, pension trusts, 
profit-sharing plans, stock bonus plans and other incentive plans for iis 
officers, directors and employees. 

(b) In connection with carrying out the purposes stated in its charter, and 
subject to any limitation prescribed by this Chapter or by its charter, every 
corporation shall also have power: 

(1) To acquire, by purchase, lease, gift, will or otherwise, and to own, hold, 
improve, use and otherwise deal in and with, real and personal property, 
or any interest therein, wherever situated. 

(2) To sell, convey, mortgage, pledge, lease, exchange, transfer and 
otherwise dispose of all or any part of its property and assets. 

(3) To enter into contracts of guaranty or suretyship or make other financial 
arrangements for the benefit of any person, firm or corporation. 

(4) To provide insurance for its benefit on the life or physical or mental 
ability of any of its officers or employees or on the life or physical or 
mental ability of any security holder for the purpose of acquiring at 
his death or disability its securities owned by such security holder, and 
for these purposes the corporation is deemed to have an insurable 
interest in its officers, employees, or security holders; and to provide 
insurance for its benefit on the life or physical or mental ability of any 
other person in whom it has an insurable interest. 

(5) To acquire, by purchase, subscription, gift, will or otherwise, and to own, 
hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise 
dispose of, and otherwise use and deal in and with, shares or other 
interests in, or obligations of, other domestic or foreign corporations, 
associations, partnerships or individuals, or direct or indirect 
obligations of the United States or of any government, state, territory, 
governmental district or municipality or of any instrumentality thereof. 

(6) To enter into any arrangement with others for the sharing of profits or 
union of interest with respect to any transaction, operation or venture 
which the corporation has power to conduct by itself, even if such 
arrangement involves sharing or delegation of control of such 
transaction, operation or venture with or to others. 

(7) To make contracts and incur liabilities, borrow money, issue its notes, 
bonds, and other obligations, and secure any of its obligations by 
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mortgage or pledge or other form of security upon all or any of its 
roperty, franchises and income. 


(8) To lend money for its corporate 
time, and take and hold real an 


pape invest its funds from time to 


personal property as security for the 


eoment of funds so loaned or invested. 
(9) 


o conduct its business, a 


exercise the powers grante 


on its operations, and have offices and 
by this 


hapter anywhere in the world. 


(10) To have and exercise all powers necessary or convenient to effect any 
or all of the purposes for which the corporation is organized. 

(c) It shall not be necessary to set forth in the charter any of the powers 
enumerated in this section. (Code, ss. 668, 666, 691, 692, 693; 1893, c. 159; 1901, 
en2itsrils Rev; sad 1281 9097 cua07; sal C25 39821126; 19257 ¢ce235)/298; 1929, 
c. 269; 1939, c. 279; 1945, c. 775; G. S., s. 55-26; 1951, c. 1240, s. 1; 1955, c. 1371, 
s. 1; 1959, c. 1816, ss. 4, 5; 1969, c. 751, ss. 7, 8.) 


I. In General. 
II. Suits by and against Corporations. 
III. Rights as to Property. 


I. IN GENERAL. 


Editor’s Note. — The paragraphs in the note 
below appeared under former 8§ 55-26 and 55-28, 
which covered the subject matter of this section 
in the law in effect prior to July 1, 1957. 

Corporations possess by legal implication 
such powers as are essential to the exercise of 
the powers expressly conferred and necessary 
to attain the main objects for which they were 
formed. Barcello v. Hapgood, 118 N.C. 712, 24 
S.E. 124 (1896). 

A corporation may transact business any- 
where, unless prohibited by its charter or ex- 
cluded by local laws. Garrett v. Bear, 144 N.C. 
23, 56 S.E. 479 (1907). 

The power to have a common seal and to 
alter or renew the same at will is frequently 
conferred on corporations by statute, but such 
power is one of the incidental and implied powers 
of every corporation when not expressly con- 
ferred. Bailey v. Hassell, 184 N.C. 450, 115 S.E. 
166 (1922). 

As a general rule, a corporation may use or 
adopt any seal. Security Nat’] Bank v. Educa- 
tors Mut. Life Ins. Co., 265 N.C. 86, 143 S.E.2d 
270 (1965). 

And May Adopt Seal for Special Occasion. 
— If a corporation adopts a seal different from 
its corporate seal for a special occasion, or if it 
has no corporate seal, the seal adopted is the 
corporate seal for the time and the occasion. Se- 
curity Nat’l Bank v. Educators Mut. Life Ins. 
Co., 265 N.C. 86, 143 S.E.2d 270 (1965). 

Any Device May Be Used. — While it is re- 
quired for the sufficiency of the deed of a corpo- 
ration to convey its lands that the corporate seal 
should be affixed to the instrument, any device 
used for the corporate seal will be sufficient, 
provided it was intended for and used as the seal 
of the corporation, and had been adopted by 
proper action of the corporation for that pur- 


pose. Bailey v. Hassell, 184 N.C. 450, 115 S.E. 
166 (1922). 

A corporate seal may consist of anything 
found upon a paper and which appears to have 
been put there by due authority or to have been 
adopted and used by such authority as and for 
the seal of the corporation. Security Nat’] Bank 
v. Educators Mut. Life Ins. Co., 265 N.C. 86, 143 
S.E.2d 270 (1965). 

The simple word “seal” with a scroll adopted 
as the seal of a corporation and used by it on a 
deed to its lands according to resolutions of the 
stockholders and directors thereof at separate 
meetings held for the purpose, when all were 
present, is sufficient. Bailey v. Hassell, 184 N.C. 
450, 115 S.E. 166 (1922). 

Burden of Proof as to Seal on Contract and 
Statute of Limitations. — The burden is upon 
plaintiffs to prove that the action accrued within 
the time limited by 8 1-47, by showing that the 
company adopted the seal appearing on the con- 
tract for the special occasion or for all similar 
occasions, or that such seal became the seal of 
the corporation by reason of some other rule of 
law, or that the regular corporate seal was im- 
pressed or attached to the original of the con- 
tract, or that there are facts and circumstances 
which exclude the operation of the 3-year stat- 
ute, § 1-52, other than the matter of a seal. Secu- 
rity Nat’! Bank v. Educators Mut. Life Ins. Co., 
265 N.C. 86, 143 8.E.2d 270 (1965). 

Cited in Pilot Title Ins. Co. v. Northwestern 
Bank, 11 N.C. App. 444, 181 S.E.2d 799 (1971); 
Burlington Indus., Inc. v. Foil, 284 N.C. 740, 202 
S.E.2d 591 (1974). 


II. SUITS BY AND AGAINST 
CORPORATIONS. 


Suits Must Be in Corporate Name. — A suit 
against a corporation must be brought against 
it in its corporate name, and not against its offi- 
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cers or agents. Britain v. Newland, 19 N.C. 363 
(1837); Young v. Barden, 90 N.C. 424 (1884). 

However, in case of insolvency, where a re- 
ceiver has been appointed, he may sue either in 
his own name or in that of the corporation. Davis 
v. Industrial Mfg. Co., 114 N.C. 321, 19 S8.E. 371 
(1894); Smathers v. Bank, 185 N.C. 410, 47 S.E. 
893 (1904). 

Misnomer Immaterial. — A misnomer does 
not vitiate, provided the identity of the corpora- 
tion with that intended by the parties is appar- 
ent, whether it is in a deed, or in a judgment, or 
in a criminal proceeding. Gordon v. Pintsch Gas 
Co., 178 N.C. 435, 100 S.E. 878 (1919); McCrea 
v. Starr, 5 N.C. 252 (1809); Asheville Div. No. 15, 
Sons of Temperance v. Aston, 92 N.C. 579 (1885). 

Same Liability as Natural Person. — A cor- 
poration is now held liable to civil and criminal 
actions under the same conditions and circum- 
stances as natural persons are. Reddit v. Singer 
Mfg. Co., 124 N.C. 100, 32 S.E. 392 (1899). 

A corporation may be held liable for slander 
when the defamatory words are uttered by ex- 
press authority of the company or by one of its 
officers or agents in the course of his employ- 
ment, and authority for their utterances may be 
fairly and reasonably inferred under relevant 
and sufficient circumstances. Cotton v. Fisheries 
Prods. Co., 177 N.C. 56, 97 S.E. 712 (1919). 


III. RIGHTS AS TO PROPERTY. 

The property of a corporation belongs to it, 
and not to the stockholders. They only have an 
interest in such property through their relation 
to the company, and in this respect the State is 
like any other stockholder. Marshall v. Western 
N.C.R.R., 92 N.C. 322 (1885). 

Where the State is a stockholder in a railroad 
company, it is bound by the provisions of the 
charter in the same manner as an individual. It 
has no advantage as a stockholder on account of 
its sovereignty, for, by becoming such, it lays 
aside its character as a sovereign and places it- 
self on a footing of equality with the individual 
stockholders. Marshall v. Western N.C.R.R., 92 
N.C. 322 (1885). 

Corporation May Hold Estates in Fee. — Al- 
though the existence of a corporation be limited 
to a certain number of years, yet the corporation 
is capable of holding estates in fee. Asheville 
Div. No. 15, Sons of Temperance v. Aston, 92 
N.C. 578 (1885). 

Deed Not Void, but Voidable.— Where a cor- 
poration takes a conveyance of lands for use 
beyond its charter powers, the deed is not void, 
but only voidable upon the objection of the State. 
Cross v. Seaboard Air Line Ry., 172 N.C. 119, 90 
S.E. 14 (1916). 
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Ejectment and Trespass Will Lie against 
Corporation. — Corporations, in contemplation 
of the law, are capable of having actual posses- 
sion of the land, and whatever may have been 
supposed to the contrary in the distant past, it 
is now settled that the actions of ejectment and 
trespass lie against them. Young v. Barden, 90 
N.C. 424 (1884). 

A corporation may acquire land by showing 
sufficient adverse possession for the statutory 
period. Cross v. Seaboard Air Line Ry., 172 N.C. 
119, 90 S.E. 14 (1916). 

A private corporation may dispose of its 
property without express authority of the legis- 
lature. Benbow v. Cook, 115 N.C. 324, 20S.E. 453 
(1894). 

A strictly private corporation can lawfully sell 
any of its property, real or personal, just as an 
individual can. Barcello v. Hapgood, 118 N.C. 
712, 24 S.E. 124 (1896). 

A corporation chartered for the purpose of 
mining and milling ores has the right, by implica- 
tion of law, to buy and sell real estate essential 
to the successful prosecution of its business. 
Barcello v. Hapgood, 118 N.C. 712, 24 S.E. 124 
(1896). 

Necessity for Authorization by Directors to 
Sell Corporate Property. — Corporate directors 
are trustees of its property, and usually a corpo- 
ration may sell, transfer and convey its corpo- 
rate real estate only wnen authorized to do so 
by its board of directors. And the statutory 
provisions may be supplemented by stipulation 
in the corporation’s bylaws. Tuttle v. Junior 
Bldg. Corp., 228 N.C. 507, 46 S.E.2d 313 (1948). 

In the absence of charter provisions or bylaws 


_ to the contrary, the president of a corporation is 


the general manager of its corporate affairs, and 
his contracts made in the name of the corpora- 


» tion in the general course of business and within 


the apparent scope of his authority are ordi- 
narily enforceable, but ordinarily he has no 
power to sell or contract to sell the real or 
personal property of the corporation without 
authority from its board of directors. Tuttle v. 
Junior Bldg. Corp., 228 N.C. 507, 46 S.E.2d 313 
(1948). 

Right to Mortgage Property. — Corporations 
other than railroad companies have a general 
power to mortgage their property, unless pro- 
hibited by some provision in the charter, the 
right to mortgage being a natural result of the 
right to incur an indebtedness. Antietam Paper 
Co. v. Chronical Publishing Co., 115 N.C. 148, 20 
S.E. 366 (1894). 


§ 55-18. Defense of ultra vires. — (a) No act of a corporation and no 
conveyance or transfer of real or personal property to or by a corporation shall 
be invalid by reason of the fact that the corporation was without capacity or 

ower to do such act or to make or receive such conveyance or transfer, but such 
ack of capacity or power may be asserted: 
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(1) In an action by a shareholder against the corporation to enjoin the doing 
of any act or the transfer of real and personal property by or to the 
corporation, but in any such action the plaintiff shall sustain the burden 
of proof that he has not at any time prior thereto assented to the act 
or transfer in question and that in bringing the action he is not acting 
in collusion with officials of the corporation. If the unauthorized acts 
or transfer sought to be enjoined are being, or are to be, performed or 
made pursuant to any contract to which the corporation is a party, the 
court may, if all of the parties to the contract are parties to the action 
and if deemed equitable, set aside and enjoin the performance of such 
contract, and in so doing may allow to the corporation or to the other 
parties to the contract, as the case may be, compensation for the loss 
or damage sustained by either of them which may result from the action 
of the court in setting aside and enjoining the performance of such 
contract, but anticipated profits to be derived from the performance of 
the contract shall not be awarded by the court as loss or damage 
sustained. 

(2) In an action by the corporation or by its receiver, trustee or other legal 
representative, or by 1ts shareholders in a derivative suit, against the 
incumbent or former officers or directors of the corporation. 

(3) In an action by the Attorney General, as provided in this Chapter, to 
dissolve the corporation, or in an action by the Attorney General to 
enjoin the corporation from the transaction of unauthorized business, 
or in a proceeding by the Secretary of State to revoke a certificate of 
authority of a foreign corporation pursuant to G.S. 55-151. 

(b) This section applies to acts, conveyances and transfers done or made by 
a foreign corporation in this State and to all conveyances to or by a foreign 
corporation of real property situated in this State, but if the foreign corporation 
is itself disqualified by this Chapter from maintaining an action in this State no 
action may be brought in this State under paragraph (1) of subsection (a) of this 
section. (Code, ss. 607, 686; 1901, c. 2, s. 107; Rev., s. 1197; C.8., s. 1148; G. S., 
Sap0-4 17 Joo oie Le) 


Editor’s Note. — This section represents the 
modern position on ultra vires including the law 
of the cases in North Carolina. 

The doctrine of ultra vires has been very 
much modified, and many contracts made in the 
course of business, especially when executed 
and benefits are received or liabilities are in- 
curred, will be upheld and enforced which were 
once declared absolutely void. Hutchins v. Bank, 
128 N.C. 72, 38 S.E. 252 (1901). 

This section has curtailed to a considerable 
degree the doctrine of ultra vires. Piedmont 
Aviation, Inc. v. S & W Motor Lines, Inc., 262 
N.C. 135, 186 S.E.2d 658 (1964). 

State May Enjoin. — This modification of the 
doctrine does not involve the right in an appro- 
priate case of the State to enjoin a threatened 


ultra vires act. Victor v. Louise Cotton Mills, 148 
N.C. 107, 61 S.E. 648 (1908). 

Stockholder May Bring Action. — If an act 
of a corporation is ultra vires, any one or more 
stockholders may by some appropriate method 
call it in question, and, unless by having con- 
sented to or acquiesced in it he is barred, have 
relief. Victor v. Louise Cotton Mills, 148 N.C. 
107, 61 S.E. 648 (1908); Lutterloh v. City of 
Fayetteville, 149 N.C. 65, S.E. 758 (1908). 

The question whether acts are ultra vires is 
a conclusion of law to be drawn from the facts 
stated. Spencer v. Railroad, 1387 N.C. 107, 49 S.E. 
96 (1904). 

Applied in Everette v. D.O. Briggs Lumber 
Co., 250 N.C. 688, 110 S.E.2d 288 (1959). 


§ 55-19. Indemnification of directors, officers, employees or agents; 
general provisions. — (a) Except as indemnification of a director or officer of 
a corporation is permitted by this section or by G.S. 55-20 and 55-21, no provision, 
hereafter made or adopted, whether contained in the charter, the bylaws, a 
resolution, a contract or otherwise, whereby the corporation purports to exempt 
or indemnify any director or officer of a corporation with respect to any liability 
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atten expenses arising out of his activities as director or officer shall be 
valid. 

(b) As used in this section and in G.S. 55-20 and 55-21, the term “officer” 
includes any dominant shareholder engaged to perform services for the 
corporation, whether as employee or independent contractor; and the term 
“person” includes the legal representative of such person. 

(c) Anything in this section or in G.S. 55-20 or 55-21 to the contrary 
notwithstanding, a corporation shall have power to purchase and maintain 
insurance on behalf of any person who is or was a director, officer, employee 
or agent of the corporation, or is or was serving at the request of the corporation 
as a director, officer, employee or agent of another corporation, partnership, 
joint venture, trust or other enterprise against any liability asserted against him 
and incurred by him in any such capacity, or arising out of his status as such, 
whether or not the corporation would have the power to indemnify him against 
such liability. 

(d) Expenses incurred by a director, officer, employee or agent in defending 
a civil or criminal action, suit or proceeding may be paid by the corporation in 
advance of the final disposition of such action, suit or proceeding as authorized 
by the board of directors in the specific case upon receipt of an undertaking by 
or on behalf of the director, officer, employee or agent to repay such amount 
unless it shall ultimately be determined that he is entitled to be indemnified by 
the corporation as authorized in this section or in G.S. 55-20 or 55-21. (1955, c. 
139 ese leg 909 ocal9 Wisi O1 O73 7e74694si)) 


Editor’s Note. — The 1973 amendment added 
“or in G.S. 55-20 or 55-21” at the end of subsec- 
tion (d). 


§ 55-20. Indemnification in actions by outsiders. — (a) When by reason of 
the fact that he is or was serving as director, officer, employee or agent of a 
corporation, or in any such capacity at the request of the corporation in any other 
corporation, partnership, joint venture, trust or other enterprise, any person is 
or was a party or is threatened to be made a party to any threatened, pending 
or completed action, suit or proceedings, whether civil, criminal, administrative 
or investigative, not Nenivan by the corporation nor brought by any party 
seeking derivatively to enforce a liability of such a person to the corporation, 
such person shall be entitled to indemnification or reimbursement by the 
corporation for any expenses, including attorneys’ fees, or any liabilities which 
he may have incurred in consequence of such action, suit or proceeding, under 
the following conditions: 

(1) If such person is wholly successful in his defense on the merits, or if 
the proceeding is an administrative or investigative proceeding which 
does not result in the indictment, fine or penalty of acy he shall 
be entitled to reimbursement from the corporation of all his reasonable 
expenses of defense or participation, including attorneys’ fees. 

(2) If such person is wholly successful in his defense otherwise than solel 
on the merits, the corporation may pay or agree to pay to him mer 
expenses of defense or participation, including attorneys’ fees, as the 
board of directors in good faith shall deem reasonable, regardless of 
any adverse interest of any or all of the directors. 

(3) If such person is not wholly successful or is unsuccessful in his defense, 
or the proceeding to which he is a party results in his indictment, fine 
or penalty, the corporation may pay or agree to pay, in whole or in part, 
such expenses of defense or participation, including attorneys’ fees, 
and the amount of any judgment, money decree, fine, penalty or 
settlement for which he may have become liable, if 
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a. A plan for such payment is approved by a consent in writing signed 
by the holders of all shares entitled to vote or such plan is sent to 
the holders of all shares entitled to vote, with notice of a 
shareholders’ meeting, whether annual or special, to be held to take 
action thereon and if at such meeting a plan is approved by the 
holders of a majority of such shares, exclusive of the shares held 
directly or indirectly by any persons to be benefited by the plan 
if approved, or 

b. A majority of a quorum consisting of directors who are not parties 
to such action, suit or proceeding shall determine that such person 
acted in good faith and in a manner he reasonably believed to be 
in or not opposed to the best interests of the corporation, and, with 
respect to any criminal action or proceeding, had no reasonable 
cause to believe his conduct was unlawful, and the corporation 
shall, not later than 60 days before any such payment or agreement 
to pay is made, send to all shareholders of record on a record date 
not more than 10 days prior to the date of mailing, at their 
registered addresses, a statement specifying the persons to be 
paid, the amounts to be paid, and the nature and status of the suit 
or proceedings at the time of mailing. 

c. In a proceeding brought by such person for such determination in 
the superior court of the district where the corporation has its 
registered office it shall be determined that such person acted in 
good faith and in a manner he reasonably Beleteite to be in or not 
opposed to the best interests of the corporation, and, with respect 
to any criminal action or proceeding, had no reasonable cause to 
believe his conduct was unlawful. In such a proceeding, the court 
in its discretion may order notice thereof to be sent to the 
shareholders of the corporation in such manner and in such form 
as it may deem appropriate, at the expense of the corporation; and 
it may allow all shareholders so notified to be heard in opposition 
to the determination requested. 

(b) The termination of any action, suit or proceeding by judgment, order, 
settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall 
not, of itself, create a presumption that the person did not act in good faith and 
in a manner which he reasonably believed to be in the best interests of the 
corporation, and, with respect to any criminal action or proceeding, had 
reasonable cause to believe that his conduct was unlawful. (1955, c. 1871, s. 1; 
POO Clo ede obo (ome 400 aD.) 


Editor’s Note. — The 1973 amendment substi- added in subdivision (3)b the language beginning 


tuted ‘“‘by reason of the fact that he is or was” ‘‘and the corporation shall” and ending “at the 
for “because of his duties or activities while” time of mailing.”’ The amendment also inserted 
near the beginning of the introductory para- ‘“‘or not opposed to” in the first sentence of sub- 


graph of subsection (a), inserted “or not opposed __ division (3)c of subsection (a). 
to” in subdivision (3)b of subsection (a) and 


§ 55-21. Indemnity for litigation expenses in corporate action. — (a) When 
a present or former director, officer, employee or agent of a corporation or any 
person who has served or is serving in such capacity at the request of the 
corporation in any other corporation, partnership, joint venture, trust or other 
enterprise, is sued, alone or with others, in the courts of this State, in any action 
seeking to establish his liability to the corporation arising out of his alleged 
dereliction of duty to the corporation, he shall in turn be entitled to 
indemnification or reimbursement from the corporation for so much of his 
expenses of defense, including attorneys’ fees, as the court in its discretion, upon 
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motion for indemnification or reimbursement, duly made in such action, finds 
to be reasonable, if: 

(1) Such person is successful in whole or in part in the action against him 
or in any settlement thereof and the court finds that his conduct fairly 
and equitably merits such relief; or 

(2) The court finds, despite his adjudication of liability, that such person has 
acted honestly and reasonably and that, in view of all the circumstances 
of the case, his conduct fairly and equitably merits such relief. 

(b) When such action is brought in another state and the result thereof is such 
as would have entitled the defendant officer or director to make a motion in the 
cause for indemnification or reimbursement of his expenses of defense under 
subsection (a) of this section if the action had been brought in this State, but 
no such relief is available in the state in which the action is actually brought, 
the defendant officer or director may bring a separate action against the 
corporation in this State for such indemnification or reimbursement as he might 
have recovered had the suit against him been brought in this State. Notice of 
said action for indemnification or reimbursement shall be sent, in such form as 
the court may approve and at the corporation’s expense, to the party or parties 
plaintiff in the prior action who shall be entitled to be heard. 

(c) Whenever indemnification or reimbursement as permitted in this section 
is sought, the court may in its discretion order notice of the claim thereof to be 
sent to the shareholders in such manner and in such form as it may approve, 
at the expense of the corporation. All shareholders so notified may be heard in 
opposition to the relief requested. (1955, c. 1371, s. 1; 1969, c. 797, s. 3.) 


§ 55-22. Loans and guaranties. — (a) Subject to the provisions of subsection 
(b) hereof, except with the consent of the holders of a majority of all the shares 
outstanding, regardless of limitation on voting rights, other than the shares held 
by the adversely interested party, a corporation shall not, directly or indirectly, 
make any loan of money or property to, or guarantee or otherwise secure the 
obligation of: 

(1) Any directors or officers of the corporation; or 

(2) Any corporation of which the officers and directors of the lending or 
securing corporation own more than fifty percent (50%) of the 
outstanding securities of any class; or 

(3) Any dominant shareholder or any other corporation of which said 
shareholder is a dominant shareholder, unless that corporation is a 
subsidiary of the lending or securing corporation; or 

(4) Any person upon the security of the shares of any corporation mentioned 
in subdivisions (2) and (8) of this subsection. A sale on credit in the 
ordinary course of business is not a loan within the meaning of this 


section. 
(b) If all shareholders, regardless of limitation on voting rights, are adversel 
interested in the proposed loan, guaranty, or other form of security, a 
transaction may be entered into by the corporation only with the consent of all 
such shareholders. 

(c) The provisions of this section do not apply to loans, guaranties, or other 
forms of security extended by banks, industrial banks, building and loan 
associations, land and loan associations, credit unions or insurance companies, 
or to loans permitted under any statute regulating any special class of 
Nee o (19557641871 $/17°1959,. 07138167 8969196 1e919821969; ¢. 751, 
§19: 


Cross Reference. — For definition of domi- Cited in Burlington Indus., Inc. v. Foil, 284 
nant shareholder, parent corporation and sub- N.C. 740, 202 S.E.2d 591 (1974). 
sidiary corporation, see 8 55-2, subdivisions (6) 
and (9). 
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§ 55-23: Omitted. 
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§ 55-24. Board of directors. — (a) Subject to the provisions of the charter, 
the bylaws or agreements between the shareholders otherwise lawful, the 
business and affairs of a corporation shall be rats Ae by a board of directors. 

i 


(b) No limitation upon the authority which the 


rectors would have in the 


absence of such limitation, whether contained in the charter or the bylaws or 
otherwise, shall be efrective against other persons without actual knowledge of 


such limitation. 


(c) The directors need not be residents of this State or shareholders of the 
corporation unless the charter or the bylaws so require. The charter or the 
bylaws may prescribe other qualifications for directors. (1955, c. 1371, s. 1.) 


Cross Reference. — See 8 55-73. 

Editor’s Note. — The paragraphs in the note 
below appeared under former § 55-48, relating 
to the subject matter of this section in the law 
in effect prior to July 1, 1957. 

Powers of Directors. — It is well settled that 
the directors of a corporation, unless they are 
specially restrained by the charter or bylaws, 
have the power to borrow money with which to 
conduct its business and to secure payment by 
mortgage on the corporate property. Wall v. 
Rothrock, 171 N.C. 388, 88 S.E. 633 (1916). 

Directors Establish Policies. — In general, 
the directors establish corporate policies and su- 
pervise the carrying out of those policies 
through their duly elected and authorized offi- 
cers. Burlington Indus., Inc. v. Foil, 284 N.C. 
740, 202 S.E.2d 591 (1974). 

A director of a company occupies a fiduciary 
relation to the company which, by virtue of his 
office, he represents in the management of its 
principal functions. Hill v. Pioneer Lumber Co., 
113 N.C. 178, 18 8.E. 107 (1898). 

Directors are to be considered and dealt with 
as trustees or quasi trustees. Besseliew v. 
Brown, 177 N.C. 65, 97 S.E. 743 (1919). 

Stockholder’s Agreements on Voting Are 
Valid Unless There Is Fraud or Prejudice. — 
The Business Corporation Act clearly aligns 
North Carolina with the majority of jurisdictions 
which hold that a contract entered into between 
corporate stockholders by which they agree to 
vote their stock in a specified manner — includ- 
ing agreements for the election of directors and 
corporate officers — is not invalid unless it is 
inspired by fraud or will prejudice the other 
stockholders. Wilson v. McClenny, 262 N.C. 121, 
136 S.E.2d 569 (1964). 

Agreements for Future Management Must 
Be “Otherwise Lawful”. — Both this section 
and § 55-73 require that contemplated agree- 
ments providing for the future management and 
control of a corporation be “otherwise lawful.” 
Wilson v. McClenny, 262 N.C. 121, 186 S.E.2d 
569 (1964). 

When Such Agreements Will Be Declared 
Invalid. — Agreements providing for the future 
management and control of a corporation which 


violate the express charter or statutory provi- 
sion, contemplate an illegal object, involve any 
fraud, oppression or wrong against other stock- 
holders, or are made in consideration of a private 
benefit to the promisor will be declared invalid. 
Wilson v. McClenny, 262 N.C. 121, 1386 S.E.2d 
569 (1964). 


Care Required of Directors. — Good faith 
alone will not relieve the directors of a corpora- 
tion from liability to its creditors for damages 
caused them by their gross mismanagement and 
neglect of its affairs. Anthony v. Jeffress, 172 
N.C. 378, 90 S.E. 414 (1916). 


Directors are not, as a rule, responsible for 
mere errors of judgment (Fisher v. Fisher, 170 
N.C. 378, 87 S.E. 113 (1915)), nor for slight omis- 
sions from which the loss complained of could 
not have been reasonably expected; but where 
they accept these positions of trust they are ex- 
pected and required to give them the care and 
attention that a prudent man should exercise in 
like circumstances, and are charged with a like 
duty, usually the care that a prudent man shows 
in the conduct of his own affairs of a similar 
kind. Besseliew v. Brown, 177 N.C. 65, 97 S.E. 
743 (1919). 


Same Good Faith Required of Promoters as 
Directors. — The promoters of a corporation 
occupy a relation of trust and confidence 
towards the corporation which they are calling 
into existence as well as to each other and the 
law requires of them the same good faith it ex- 
acts from directors and other fiduciaries. Wilson 
v. McClenny, 262 N.C. 121, 1386 8.E.2d 569 (1964). 


Right of Corporation to Sue Negligent 
Directors. — Where the directors or managing 
officers of a corporation are liable in damages 
for their willful or negligent failure to exercise 
the care and attention to the corporate affairs 
entrusted to them and which they have assumed, 
an action will lie against them in favor of the 
corporation, and in case of its insolvency and 
receivership, in favor of its receiver. Besseliew 
v. Brown, 177 N.C. 65, 97 S.E. 748 (1919). 


While a director of a company may lend it 
money when needed for its benefit, and take a 
lien upon the corporate property as security for 
its repayment, provided the transaction be open 
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and entirely fair and capable of strict proof as 
to its bona fides, yet where a corporation is insol- 
vent a director who is a creditor cannot, upon a 
debt theretofore existing, take advantage of his 
superior means of information to secure his debt 
as against other creditors. Hill v. Pioneer Lum- 
ber Co., 113 N.C. 178, 18 S.E. 107 (1898). 

A director who is also a creditor of a corpo- 
ration cannot prefer himself to the other credi- 
tors in the application of its assets to the security 
or payment of its debts. Hill v. Pioneer Lumber 
Co., 113 N.C. 178, 18 S.E. 107 (1893); Merchants 
Nat’] Bank v. Newton Cotton Mills, 115 N.C. 507, 
20 S.E. 765 (1894); McIver v. Young Hdwe. Co., 
144 N.C. 478, 57 S.E. 169 (1907). 
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poration is in failing circumstances, directors, 
occupying a fiduciary relation, are not permitted 
to secure themselves against preexisting liabili- 
ties of the corporation upon which they are al- 
ready bound. Wall v. Rothrock, 171 N.C. 388, 88 
S.E. 633 (1916); Caldwell v. Robinson, 179 N.C. 
518, 103 S.E. 75 (1920). 

Judgment Liens of Directors. — Where the 
directors of a corporation made a bona fide sale 
of property to it, for value and free from fraud, 
judgments against the corporation for the pur- 
chase price, duly docketed, constitute liens in 
favor of the directors against the corporate prop- 
erty. Caldwell v. Robinson, 179 N.C. 518, 103 
S.E. 75 (1920). 


Right of Directors to Security. — By taking 
a mortgage on corporate property, when the cor- 


§ 55-25. Number, election and term of directors. — (a) The number 
constituting the board of directors shall not be fewer than three, except that 
the initial board of directors fixed by the articles of incorporation may be fewer 
than three until the issuance of shares and except also that if and so long as 
all the shares of a corporation are owned of record by either one or two 
shareholders the number of directors may be fewer than three but not fewer 
than the number of such shareholders. The number constituting the initial board 
of directors shall be fixed by the articles of incorporation. In the absence of a 
provision in the articles of incorporation, the charter, or the bylaws fixing the 
number of directors, the number shall be the same as that fixed in the articles 
of incorporation for the initial board of directors, subject to the provisions of 
this section. The articles of incorporation, the charter, or the bylaws may provide 
for a maximum and minimum number of directors, and, if so, shall designate 
the manner in which such number shall from time to time be determined. If the 
fixing of a maximum and minimum number of directors is authorized, the 
articles of incorporation, the charter, or the bylaws may provide that any 
directorships not filled by the shareholders shall be treated as vacancies to be 
filled by and in the discretion of the board of directors. 

(b) The number of directors may be increased or decreased from time to time 
only by amendment to the charter or to the bylaws adopted by the shareholders, 
but no such decrease shall be made when the number of shares voting against 
the proposal for decrease would be sufficient to elect a director if such shares 
could be voted cumulatively at an annual election. Whenever a class or a series 
of shares is entitled to elect one or more directors under authority granted by 
the charter, the provisions of this paragraph apply to the vote of that class or 
series for such election and not to the vote of the outstanding shares as a whole. 

(c) The first board of directors shall consist of those named in the articles of 
incorporation. Thereafter directors shall be elected at the first meeting of the 
shareholders held for that purpose and at each subsequent annual meeting. 

(d) Each director shall hold office for the term for which he is elected and until 
his successor shall have been elected and qualified. 

(e) If any shareholder so demands, election of directors by the shareholders 
shall be by ballot, unless the charter or the bylaws otherwise provide. 

(f) The number of votes necessary to elect a director and the procedure for 
election of directors are governed by the provisions of G.S. 55-67(c). (1901, ¢. 2, 
s9°14°39: Rev;,.ssz 11471182; G./S,;.ss-.1144; 1175; 1927, 188: GoS:, ssv 55-48, 
Died 12: panel og bos, 45 11959, ch 13816);ses3e1969Ne bly ssi 10-11) 


§ 55-26. Staggered board of directors. — When the board of directors shall 
consist of nine or more members, in lieu of electing the whole number of 
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directors annually, it may be NaN sy in the charter or in the bylaws adopted 
by the shareholders that the directors be staggered by division into either two 
or three classes, each class to be as nearly equal in number as possible, the term 
of office of directors of the first class to expire at the first annual meeting of 
shareholders after their election, that of the second class to expire at the second 
annual meeting after their election, and that of the third class, if any, to expire 
at the third annual meeting after their election. At each annual meeting after 
such classification the number of directors equal to the number of the class 
whose term ae at the time of such meeting shall be elected to hold office 
until the second succeeding annual meeting, if there be two classes, or until the 
third succeecling annual meeting, if there be three classes. No such classification 
of directors shall, unless made in the charter, be effective prior to the first 
annual meeting of shareholders. Boards of directors may also be classified 
otherwise than by staggering. Corporations having a lawfully staggered or 
otherwise classified board of dinetiars when this Chapter goes into effect may 
continue their existing classification even though not conforming to this section. 
(T9501, C. 2.:S8 51444 he, sei eases, Sil 144°.1937, .cx179; 1945,.c. 
see Coo fe SAO ee a sel lOO Celodly Sul 1959)¢c2,.1316; 
hat 


§ 55-27. Vacancies and removal of directors. — (a) A vacancy in the board 
of directors exists: 

(1) Upon the death or removal of any director, or upon his resignation, 
which may, if in writing, include terms making it effective at a future 
date or upon the occurrence of a future event, or 

(2) If the authorized number of directors is increased, or 

(3) If, at any annual, regular, or special meeting of shareholders at which 
any director is elected, the shareholders fail to elect the full authorized 
number of directors to be voted for at that meeting, or 

(4) If a vacancy is declared as provided in subsection (b) of this section. 

(b) The board of directors may declare vacant the office of a director who has 
been declared of unsound mind by an order of court, or finally convicted of 
felony, or adjudged a bankrupt. 

(c) Unless the charter or the bylaws otherwise provide, vacancies may be filled 
by a majority of the remaining directors even though less than a quorum or by 
a sole remaining director. If a vacancy occurs with respect to a director who had 
been elected by the votes of a particular class of shares voting as a class, the 
vacancy shall be filled by the remaining directors or the remaining sole director 
elected by that class. A vacancy created by an increase in the authorized number 
of directors shall be filled only by election at an annual meeting or at a special 
SoHE of shareholders called for that purpose, except as provided in G.S. 

-25(a). 

(d) The shareholders, or a class thereof if directors are elected by classes of 
shareholders, may elect a director at any time to fill any vacancy not filled by 
the directors. In the case of a resignation of a director tendered to take effect 
at a future time, the board of directors or the shareholders may, at any time 
after such tender, elect a successor to take office when the resignation becomes 
effective. 

(e) A reduction of the authorized number of directors does not of itself remove 
any director prior to the expiration of his term of office. 

(f) Unless otherwise provided in the charter or a bylaw adopted by the 
shareholders, the entire board of directors or any individual director may be 
removed from office with or without cause by a vote of shareholders holding 
a majority of the outstanding shares entitled to vote at any election of directors. 
However, unless the entire board is removed, an individual director shall not be 
removed when the number of shares voting against the proposal for removal 
would be sufficient to elect a director if such shares could be voted cumulatively 
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at an annual election. If any or all directors are so removed, new directors may 
be elected at the same meeting. Whenever a class or series of shares is entitled 
to elect one or more directors under authority granted by the charter the 
provisions of this subsection apply to the vote of that class or series as to those 
directors and not to the vote of the outstanding shares as a whole. 
(g) The superior court of the county where the registered office or the 
PHN place of business in this State is located may, at the suit of shareholders 
olding at least five percent (5%) of the number of outstanding shares with or 
without voting rights, remove from office any director in case of fraudulent or 
dishonest acts or gross abuse of authority or discretion in the discharge of his 
duties to the corporation, and may bar from reelection any director so removed 
for a period prescribed by the court. The corporation shall be made a party to 
Sucn actions: (1955, G13 (lise ol 9591316, Si 34219 fone e469rseT: 


Editor’s Note. — The 1973 amendment substi- “Unless the charter or the bylaws otherwise pro- 
tuted ‘Unless otherwise provided in the charter vide” at the beginning of subsection (f). 
or a bylaw adopted by the shareholders” for 


§ 55-28. Directors’ meetings. — (a) Meetings of the board of directors, 
regular or special, may be held either within or without this State. 

(b) Unless the bylaws otherwise provide, special meetings of the board of 
directors may be called by the president or by any two directors. 

(c) Regular meetings of the board of directors may be held with or without 
notice, as prescribed in the bylaws. Special meetings of the board of directors 
shall be held upon such notice as is provided in the bylaws, or in the absence 
of any such provision, upon notice sent by any usual means of communication 
not less than five days before the meeting. Attendance of a director at a meeting 
shall constitute a waiver of notice of such meeting, except where a director 
attends a meeting for the express purpose of objecting to the transaction of any 
business because the meeting is not lawfully called or convened. Neither the 
business to be transacted at, nor the purpose of, any regular or special meeting 
of the board of directors need be specified in the notice or waiver of notice of 
such meeting unless required by the bylaws. Notice of an adjourned meetin 
need not be given if the time mal place are fixed at the meeting adjourning an 
if the period of adjournment does not exceed 10 days in any one adjournment. 

(d) A majority of the number of directors fixed by the charter or bylaws shall 
constitute a quorum for the transaction of business unless a greater number 
is required by the charter or a bylaw adopted by the shareholders. The act of 
the majority of the directors present at a meeting at which a quorum is present 
shall be the act of the board of directors, unless the act of a greater number 
is required by this Chapter, the charter or a bylaw adopted by the shareholders. 
(Waorcmiol 1 sel Source ror Ss. 12, 1973, ¢) 469,'s.8.) 


Editor’s Note. — The 1973 amendment substi- Cited inS & W Realty & Bonded Com. Agency 
tuted ‘‘a bylaw adopted by the shareholders” for _v. Duckworth & Shelton, Inc., 274 N.C. 248, 162 
“the bylaws” at the end of the first and second 8.E.2d 486 (1968). 
sentences of subsection (d). 


§ 55-29. Informal or irregular action by directors or committees; 
attendance by telephone. — (a) Action taken by the required majority of the 
directors or members of a committee without a meeting is nevertheless board 
or committee action if: 

(1) Written consent to the action in question is signed by all the directors 
or members of the committee, as the case may be, and filed with the 
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minutes of the proceedings of the board or committee, whether done 
before or after the action so taken, or if 

(2) All the shareholders know of the action in question and make no prompt 
objection thereto, or if 

(83) The directors or committee members are accustomed to take informal 
action and this custom is generally known to the shareholders and if 
all the directors or committee members, as the case may be, know of 
the action in question and no director or committee member makes 
prompt objection thereto. 

(b) If a meeting of directors otherwise valid is heid without proper call or 
notice, action taken at such meeting otherwise valid is deemed ratified by a 
director who did not attend unless promptly after having knowledge of the action 
taken and of the impropriety in question he files with the secretary or assistant 
secretary of the corporation his written objection to the holding of the meeting 
or to any specific action so taken. 

(c) Unless otherwise provided in the charter or bylaws, any one or more 
directors or members of a committee may participate in a meeting of the board 
or committee by means of a conference telephone or similar communications 
device which allows all persons participating in the meeting to hear each other, 
and such participation in a meeting shall be deemed presence in person at such 
meeting... (1955eca loti s.31 elopgecnto16, Ss: 8° 1975, c, 469; ss? 9.510.) 


Editor’s Note. — The 1973 amendment in- For article discussing this section, see 34 
serted “required” near the beginning of the N.C.L. Rev. 432 (1956). 
introductory paragraph of subsection (a) and 
added subsection (c). 


§ 55-30. Director’s adverse interest. — (a) A corporation may, by action of 
its board of directors or otherwise, compensate its directors for their services 
as directors, salaried officers or otherwise. 

(b) No corporate transaction in which a director has an adverse interest is 
either void or voidable, if: 

(1) With knowledge on the part of the other directors of such adverse 
interest, the transaction is approved in good faith by a majority, not 
less than two, of the disinterested directors present even though less 
than a quorum, irrespective of the participation of the adversely 
interested director in the approval, or if 

(2) After full disclosure of all the material facts to all the shareholders, the 
transaction is specifically approved by the vote of a majority or by the 
written consent of all of the voting shares other than those owned or 
controlled by the adversely interested directors, or if 

(3) The adversely interested party proves that the transaction was just and 
reasonable to the corporation at the time when entered into or 
approved. In the case of compensation paid or voted for services of a 
director as director or as officer or employee the standard of what is 
“just and reasonable” is what would be paid for such services at arm’s 
length under competitive conditions. (1955, c. 1871, s. 1.) 


The words “corporate transaction” were in- Contracts Fixing Compensation Not Void or 
tended to apply to a situation where the corpo- Voidable Per Se. — Notwithstanding the fiduci- 
rate director is dealing directly with the ary relationship existing between officers and 
corporation. Smith v. Robinson, 343 F.2d 793 (4th the corporation which they serve, contracts fix- 
Cir. 1965). ing the amount and method of paying compensa- 

A corporate officer acts ina fiduciary capac- _ tion for services to be rendered are not void or 
ity and cannot profit at the expense of the corpo- Voidable per se. Fulton v. Talbert, 255 N.C. 183, 
ration. Smith v. Robinson, 343 F.2d 793 (4th Cir. 120 S.E.2d 410 (1961). 

1965). 
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Adversely Interested Party Must Prove 
Transaction Was Fair. — While it is true that 
the North Carolina law and the general law do 
not prohibit corporate officers from dealing 
with the corporation, the adversely interested 
party must prove that the transaction was fair, 


just and reasonable when entered into. Smith v. 
Robinson, 243 F.2d 793 (4th Cir. 1965). 

Applied in S & W Realty & Bonded Com. 
Agency v. Duckworth & Shelton, Inc., 274 N.C. 
243, 162 S.E.2d 486 (1968). 


§ 55-31. Executive and other committees. — (a) Unless otherwise provided 
in the charter or a bylaw adopted by the shareholders, the board of directors, 
by resolution adopted by a majority of the number of directors then in office 
may designate from among its members an executive committee and one or more 
other committees, each consisting of two or more directors, and each of which, 
to the extent provided in the resolution or in the charter or the bylaws of the 
corporation, shall have and may exercise all of the authority of the board of 
directors, except that no such committee shall have authority as to the following 
matters: 

(1) The dissolution, merger or consolidation of the corporation; or the sale, 
lease or exchange of all or substantially all of the property of the 
corporation. 

(2) The designation of any such committee or the filling of vacancies in the 
board of directors or in any such committee. 

(3) The fixing of compensation of the directors for serving on the board or 
on any such committee. 

(4) The amendment or repeal of the bylaws, or the adoption of new bylaws. 

(5) The amendment or repeal of any resolution of the board which by its 
terms shall not be so amendable or repealable. 

(b) Any such committee, or any member thereof may be discharged or 
removed by action of a majority of the board of directors pursuant to the 
provisions of G.S. 55-28(d) or 55-29. 

(c) The designation of any such committee and the delegation thereto of 
authority shall not operate to relieve the board of directors, or any member 
thereof, of any responsibility or lability imposed on him by law; and any 
resolutions adopted or other action taken by any such committee within the 
scope of the authority delegated to it by the board of directors shall be deemed 
for all purposes to be adopted or taken by the board of directors. (1955, c. 1371, 
Sie) 060) Cato le silo 10>. CalUSl. Ss. lez.) 


Editor’s Note. — The 1973 amendment de- 
leted “in the management of the corporation” 
following “authority of the board of direc- 
tors” near the end of the introductory para- 
graph of subsection (a), substituted “on him” 


section (c) and added to subsection (c) the 
language following the semicolon. 

Cited inS & W Realty & Bonded Com. Agency 
v. Duckworth & Shelton, Inc., 274 N.C. 243, 162 
S.E.2d 486 (1968). 


for “upon it or him” near the middle of sub- 


§ 55-32. Liability of directors in certain cases. — (a) The liabilities imposed 
by this section are in addition to any other liabilities imposed by law upon 
directors of a corporation. 

(b) Directors of a corporation who vote for or assent to the declaration of any 
dividend or other distribution of the assets of a corporation to its shareholders 
contrary to the provisions of this Chapter or contrary to any lawful restrictions 
contained in the charter shall be jointly and severally liable to the corporation 
for the amount of such dividend which is paid or the value of such assets which 
are distributed in excess of the amount which could have been lawfully paid or 
distributed. 

(c) Directors of a corporation who vote for or assent to the purchase or 
redemption of its own shares contrary to the provisions of this Chapter shall 
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be jointly and severally liable to the corporation for the amount of consideration 
aid for such shares which is in excess of the maximum amount which could have 
een lawfully paid. 

(d) The liability of directors for violation of subsections (b) and (c) of this 
section shall not exceed the debts, obligations and liabilities existing at the time 
of the violation which are not thereafter paid and discharged, ne any loss 
sustained from the violation by holders of shares outstanding at the time of the 
violation other than the shares receiving the payment in question. 

(e) The directors of a corporation who vote for or assent to any distribution 
of assets of a corporation to its shareholders Bae the liquidation of the 
corporation without the payment and discharge of, or making adequate 
provision for, all known or reasonably ascertainable debts, obligations, and 
liabilities of the corporation shall be jointly and severally liable to the corporation 
for the value of such assets which are distributed, to the extent that such debts, 
obligations and liabilities of the corporation are not thereafter paid and 
discharged. 

(f) The directors of a corporation who vote for or assent to the making of any 
loan or guaranty or other form of security in violation of G.S. 55-22 shall be 
jointly and severally liable to the corporation for the repayment or return of the 
money or value loaned, with interest thereon at the rate of six percent (6%) a 
year until paid, or for any liability of the corporation upon the guaranty. 

(z) If a corporation shall commence business before it has received the 
minimum amount of consideration for the issuance of shares, as stated in the 
articles of incorporation, the directors who assent thereto shall be jointly and 
severally liable to the corporation for such part of said minimum as shall not 
have been received before commencing business, but such liability shall be 
terminated when the corporation has actually received the said minimum 
consideration. 

(h) A director of a corporation who is present at a meeting of its board of 
directors at which action on any corporate matter is taken shall be presumed 
to have assented to the action taken unless his contrary vote is paesn ell or his 
dissent is otherwise entered in the minutes of the meeting or unless he shall file 
his written dissent to such action with the person acting as the secretary of the 
meeting before the adjournment Teen or shail forward such dissent by 
registered mail to the secretary of the corporation immediately after the 
adjournment of the meeting. alien right to dissent shall not apply to a director 
who voted in favor of such action. If action taken by an executive committee 
is not thereafter formally considered by the board, a director may dissent from 
such action by filing his written objection with the secretary of the corporation 
with reasonable promptness after jeaere of such action. 

(i) A director shall not be liable under subsections (b), (c) or (e) of this section 
if he relied and acted in good faith and reasonably upon financial statements 
of the corporation represented to him to be correct and to be based upon 
generally accepted principles of sound accounting practice by the president or 
the officer of such corporation having charge of its books of account, or certified 
by an independent public accountant or by a certified public accountant or firm 
of such accountants to fairly reflect the financial condition of such corporation. 

) Any director who is held liable upon and pays a claim asserted against him 
under or pursuant to this section for the payment of a dividend or other 
distribution of assets of a corporation shall be entitled to reimbursement or 
exoneration from the shareholders who accepted or received any such dividend 
or assets, knowing such dividend or distribution to have been made in violation 
of this section, in proportion to the amounts received. 

(k) Any director against whom a claim shall be asserted under or pursuant 
to this section shall be entitled to contribution from the other directors who voted 
for or assented to the action upon which the claim is asserted and in any action 
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against him shall, on motion, be entitled to have such directors made parties 
defendant. 

(1) Except where the properties of a corporation are being administered in 
liquidation, or under court supervision for the benefit of creditors, or in the event 
that the official administering such properties refuses to bring an action for 
violation of this section, any creditor Hawaged by a violation of this section may 
in one action obtain judgment against the corporation and enforce the liability 
of one or more of the directors to the corporation imposed by this section to the 
extent necessary to satisfy his claim, or he may in a separate action obtain such 
judgment and cnet enforce such liability. 

(m) No action shall be brought against the directors for liability under this 
section after three years from the time when the cause of action was discovered 
or ought to have been discovered. (Code, s. 681; 1901, c. 2, ss. 83, 52; Rev., s. 
1192; C. S., s. 1179; 1927, c. 121; 1988, c. 354, s. 1; G. S., s. 55-116; 1955, ¢. 1371, 


Shiels 9 acielsilewssohr 


Editor’s Note. — The paragraphs in the note 
below appeared under former § 55-116, which 
was the counterpart of this section in the law in 
effect prior to July 1, 1957. 

Liability of Director. — A director of a corpo- 
ration who has not brought himself within the 
provisions of the statute exonerating him from 
ability for the payment of dividends to the 
stockholders when the profits of the business did 
not justify it, or its debts exceeded two thirds of 
its assets, ete., is lable, in the action of the 
trustee in bankruptcy of such corporation, for 
the amount of such debts, and the proper court 
costs and charges, not exceeding the amount of 
the dividends unlawfully declared. Claypoole v. 
McIntosh, 182 N.C. 109, 108 S.E. 4383 (1921). 

Where Charter Exempts Stockholder from 
Liability. — A charter provision, that ‘“‘no stock- 
holder of the corporation shall be individually 
liable for debt, liability, contract, tort, omission, 
or engagement of the corporation or any other 
stockholder therein,” does not interfere with the 
just and equitable principle embodied in the stat- 
ute holding stockholders who are directors liable 
for a joint tort or misfeasance committed by 


them to the prejudice of creditors. Mclver v. 
Young Hdwe. Co., 144 N.C. 478, 57 S.E. 169 
(1907). 

Primary Right to Enforce Liabilities Lies in 
Corporation. — North Carolina statutory law 
has not changed, but rather has codified the rule 
that the primary right of enforcement of liabili- 
ties to the corporation lies in the corporation, and 
as such the corporation is the real party in inter- 
est and a necessary party to such action. Under- 
wood v. Stafford, 270 N.C. 700, 155 S.E.2d 211 
(1967). 

Creditor or Stockholder Cannot Maintain 
Action without First Demanding Suit by Cor- 
poration. — Where the alleged breach or inju- 
ries are based on duties owed to the corporation 
and not to any particular creditor or stockholder, 
the creditor or stockholder cannot maintain the 
action without a demand on the corporation, or 
its receiver if insolvent, to bring the suit and a 
refusal to do so, and a joinder of the corporation 
as a party. Underwood v. Stafford, 270 N.C. 700, 
155 8.E.2d 211 (1967). 

Cited in J.G.Dudley Co. v. Commissioner, 298 
F.2d 750 (4th Cir. 1962). 


§ 55-33. Jurisdiction over and service on nonresident director. — (a) Every 
nonresident of this State who shall become a director of a domestic corporation 
shall by becoming such director be subjected to the jurisdiction of the courts of 
this State in all actions or proceedings brought therein by, or on behalf of, or 
against said corporation in which said director is a necessary or proper party, 
or in any action or BECee gate by shareholders or creditors against said director 
for violation of his duty as director. Every nonresident who is a director of a 
domestic corporation when this Chapter becomes effective shall be likewise so 
subject to the jurisdiction of the courts of this State unless he shall within 60 
days of the effective date of this Chapter resign his office and file in the office 
of the Secretary of State a notice of such resignation. 

(b) Every nonresident by serving as a director of a domestic corporation at 
any time after 60 days from the effective date of this Chapter shall be subject 
to the jurisdiction of the courts of this State in any action or proceeding for 
violation of his duty while in office. 
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(c) Every resident of this State who shall become a director of a domestic 
corporation and thereafter removes his residence from this State shall be subject 
to the jurisdiction of the courts of this State in all actions or proceedings brought 
therein by, or on behalf of, or against said corporation in which said director 
is a necessary or proper party, or in any action or proceeding by shareholders 
or creditors against said director for violation of his duty as a director. 

(d) In all actions or proceedings wherein a director or former director is made 
a party, and cannot with due diligence be found within the State, service of 
process, notice or demand on said director or former director shall be made by 
mailing or otherwise delivering duplicate copies thereof to the Secretary of 
State, who shall be deemed to have been constituted the process agent of such 
director or former director oY the act of such director in becoming a director 
or continuing as director for the period provided in subsection (a) of this section. 
When such copies are to be delivered to the Secretary of State the procedure 
to be followed shall be, as against such director or former director, substantially 
the same as that set forth in G.S. 55-146 relating to service on foreign 
corporations by serving the Secretary of State, and service made pursuant to 
such procedure shall have the same legal force and validity as if the service had 
been made personally in this State. (1955, c. 1871, s. 1.) 


Interpretation and Validity of Section De- 
pend on Facts. — Questions as to the interpreta- 
tion and validity of this section must be 
considered in relation to specific factual situa- 
tions. Lane Trucking Co. v. Haponski, 260 N.C. 
514, 183 S.E.2d 192 (1963). 

Subsection (c) Refers to Actions against 
Director as Such. — Subsection (c) refers to (1) 
actions in which a former resident of this State 
who was and is a director of a domestic corpora- 
tion is a necessary or proper party in his capacity 
as such director; and (2) actions by shareholders 
or creditors against a director for violation of his 
duty as such director. Lane Trucking Co. v. 
Haponski, 260 N.C. 514, 183 S.E.2d 192 (1963). 


It Is Inapplicable to Action against One Not 
Director or for Actions after Removal. — Sub- 
section (c) has no application to an action against 
a person who is not a director of a corporation 
at the time the action is instituted, or to an action 
which seeks recovery against a director for al- 
leged wrongful conduct subsequent to his re- 
moval from office as director. Lane Trucking Co. 
v. Haponski, 260 N.C. 514, 183 S8.E.2d 192 (1968). 

When It Applies, Subsection (d) Provides 
Method of Service. — When subsection (c) is 
applicable, subsection (d) provides the exclusive 
method of service of process. Lane Trucking Co. 
v. Haponski, 260 N.C. 514, 183 S.E.2d 192 (1968). 


§ 55-34. Officers. — (a) Every corporation organized under this Chapter shall 
have such officers with such titles and duties as shall be stated in the bylaws 
and as may be necessary to enable it to sign instruments and stock certificates 
and to conduct its business in compliance with this Chapter. Any number of 
offices may be held by the same person and any one office may be held 
collectively by one or more persons unless the articles of incorporation or bylaws 
otherwise provide, but no officer may act in more than one capacity where action 
of two or more officers is required. Whenever a specific office is referred to in 
this Chapter, it shall be deemed to include any person who, individually or 
collectively with one or more other persons, holds or occupies such office. 

(b) All officers and agents of the corporation, as between themselves and the 
corporation, shall have such authority and perform such duties in the 
management of the corporation as may be provided either specifically or 
peperally in the bylaws, or as may be determined by action of the board of 

irectors not inconsistent with the bylaws. 

(c) The president has authority to institute or defend legal proceedings when 
the directors are deadlocked. 

(d) Any officer or agent elected or appointed by the board of directors may 
be removed by the board of directors whenever in its judgment the best interests 
of the corporation will be served thereby, but such removal shall be without 
prejudice to the contract rights, if any, of the person so removed. (1901, c. 2, 
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ss. 15, 16, 17; Rev., ss. 1149, 1150, 1151; C. S., s. 1145; G. S., s. 55-49; 1955, e. 
1371) SP ooo rca lr Ss. O19 Tore, 121%.) 


Editor’s Note. — The 1973 amendment re- 
wrote subsection (a). 

The paragraphs in the note below appeared 
under former § 55-49, which was the counterpart 
of this section in the law in effect prior to July 
Li obi 

The day-to-day business of a corporation is 
actually conducted by its officers, employees 
and other agents under the authority and con- 
trol of its board of directors. Under this section, 
the officers of a corporation have such authority 
and may perform such duties in the management 
of the corporation as provided either specifically 
or generally in the bylaws, or as may be deter- 
mined by action of the board of directors not 
inconsistent with the bylaws. Burlington Indus., 
Inc. v. Foil, 284 N.C. 740, 202 S.E.2d 591 (1974). 

President Is Head and General Agent of Cor- 
poration. — The president of a corporation by 
the very nature of his position is the head and 
general agent of the corporation, and 
accordingly he may act for the corporation, in 
the business in which the corporation is en- 
gaged. Burlington Indus., Inc. v. Foil, 284 N.C. 
740, 202 S.E.2d 591 (1974). 

But the authority of the president to act for 
the corporation is limited to those matters that 
are incidental to the business in which the corpo- 
ration is engaged, that is, to matters that are 
within the corporation’s ordinary course of 
business. Burlington Indus., Inc. v. Foil, 284 
N.C. 740, 202 S.E.2d 591 (1974). 

Power of President. — The president of a cor- 
poration is not bound by any secret limitation 
upon the authority usually vested in the chief 
officer of a corporation; hence a defense to a 
note, issued by the president of a corporation, 
that it was unauthorized because of an unwrit- 
ten bylaw, is untenable. Phillips v. Interstate 
Land Co., 176 N.C. 514, 97 S.E. 417 (1918). 

The president of a corporation under former 
§ 55-49 had implied power to sign a note, and 
secret limitations on his authority were not bind- 
ing on the payee. White v. Johnson & Sons, 205 
N.C. 773, 172 8.E. 370 (1934). 


Implied Authority of Secretary. — The secre- 
tary of an incorporated garage and automobile 
repair company has the implied authority to set- 
tle claims made for damages upon the corpora- 
tion, and one so dealing with him therein will not 
be bound by a secret limitation of his authority; 
and upon his own testimony that he was the 
proper one to be dealt with in this respect, the 
question of the corporation’s liability for his 
promise to pay the claim is properly presented. 
Beck v. Wilkins-Ricks Co., 186 N.C. 210, 119S.E. 
235 (1923). 

Implied Authority of General Manager. — 
The general-manager of one of a chain of stores 
has implied authority to employ clerks by the 
year, and the corporation is bound by such con- 
tract though there exists an undisclosed limita- 
tion of the agent’s authority to make contracts 
of employment for more than a month. Strick- 
land v. S.H. Kress & Co., 188 N.C. 534, 112 S.E. 
30 (1922). 

Individual Liability of Officers. — Where of- 
ficers of a corporation knowingly participate in 
a wrong which is actionable they are jointly and 
severally liable therefor. Cone v. United Fruit 
Growers’ Ass’n, 171 N.C. 5380, 88 S.E. 860 (1916). 

Necessity for Contract for Compensation. — 
An officer of a corporation, for services in the 
course and scope of his official duties, can only 
recover when compensation therefor has been 
authoritatively agreed upon in advance. It is not 
always required that a definite sum be fixed 
upon, but there must be a previous agreement 
for compensation existent or in some way ex- 
pressed so as to bind the company. There can be 
no recovery on a quantum meruit. Chiles v. 
United States Furn. Mfg. Co., 167 N.C. 574, 838 
S.E. 812 (1914). See Caho v. Norfolk & 8S. Ry., 147 
N.C. 20, 60 S.E. 640 (1908). 

Removal. — The officers of a corporation 
created for private purposes have no franchise 
in their offices, and are removable during the 
term for which they are appointed, when found 
to be incompetent or faithless. Eliason v. Cole- 
man, 86 N.C. 236 (1882). 


§ 55-35. Duty of directors and officers to corporation. — Officers and 
directors shall be deemed to stand in a fiduciary relation to the corporation and 
to its shareholders and shall discharge the duties of their respective egeuens 


in good faith, and with that diligence and care which ordinarily pru 


ent men 


would exercise under similar circumstances in like positions. (1955, ¢. 1371, s. 


1.) 


Editor’s Note. — For a note on the liability of 
directors and officers for negligent manage- 
ment, see 45 N.C.L. Rev. 748 (1967). 


For note on the fiduciary duty of interested 
directors and the business judgment rule, see 45 
N.C.L. Rev. 755 (1967). 
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This section is declaratory of the law prior 
to the Business Corporation Act. Fulton v. Tal- 
bert, 255 N.C. 183, 120 S.E.2d 410 (1961). 

Directors owe the corporation fidelity and 
the duty to use due care in the management of 
its business. Wilson v. McClenny, 262 N.C. 121, 
186 S.E.2d 569 (1964). 

Officers Must Act in Good Faith. — The of- 
ficers of a company have no right to take advan- 
tage of their knowledge of its financial condition 
to secure a preference for themselves on all its 
property as to a preexisting debt. Hill v. Pioneer 
Lumber Co., 113 N.C. 178, 18 S.E. 107 (1893); 
Thomson-Houston Elec. Light Co. v. Henderson 
Elec. Light Co., 116 N.C. 112, 21 S.E. 951 (1895); 
Graham v. Carr, 130 N.C. 271, 41 S.E. 379 (1902); 
Holshouser v. Copper Co., 188 N.C. 248, 50 S.E. 
650 (1905); Edwards v. Hill Supply Co., 150 N.C. 
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A corporate officer cannot for himself take 
business from the corporation. Brite v. Penny, 
157 N.C. 110, 72 S.E. 964 (1911). 

Contracts Fixing Compensation for Services 
to Be Rendered. — See same catchline under § 
55-30. 

Action Based on Fraud for Salaries Not 
Honestly Earned. — The right of action which 
accrues for the fixing and taking by one in au- 
thority of salaries, bonuses, or other moneys not 
honestly earned and fairly owing is based on 
fraud. When one seeks to recover for wrongs 
fraudulently inflicted, he must allege the facts 
which, if proven, will establish the fraud. It is not 
sufficient merely to allege as a conclusion that 
the payments were ‘exorbitant, unreasonable, 
and unjust.” Fulton v. Talbert, 255 N.C. 183, 120 
S.E.2d 410 (1961). 


171, 63 S.E. 742 (1909). 


§ 55-36. Execution of corporate instruments; authority and proof. — (a) 
Notwithstanding anything to the contrary in the bylaws or charter, any deed, 
mortgage, contract, note, evidence of indebtedness, proxy, or other instrument 
in writing, or any assignment or indorsement thereof, whether heretofore or 
hereafter executed, when signed in the ordinary course of business on behalf 
of a corporation by its president or a vice-president and attested or 
countersigned by its secretary or an assistant secretary, (or, in the case of a 
bank, attested or countersigned by its secretary, assistant secretary, cashier, 
or assistant cashier), not acting in dual capacity, shall with respect to the rights 
of innocent third parties, be as valid as if executed pursuant to authorization 
from the board of directors, unless the instrument reveals on its face a potential 
breach of fiduciary obligation. The foregoing shall not apply to parties who had 
actual knowledge of lack of authority or of a breach of Hanae obligation or 
to the execution of corporate securities which are required, by a corporate 
regulations or resolutions formally adopted, to be signed or countersigned by 
a transfer agent or registrar who has agreed to act in that capacity. 

(b) Any instrument purporting to create a security interest in personal 
property of a corporation, is sufficiently executed on behalf of the corporation 
if heretofore or hereafter signed in his official capacity by the president, a 
vice-president, the secretary, an assistant secretary, the treasurer, or an 
assistant treasurer. Any instrument so executed shall, with respect to the rights 
of innocent holders, be as valid as if authorized by the board of directors and 
upon acknowledgment may be ordered to registration as da tae by law. 

(c) Deeds, mortgages, contracts, notes, evidences of indebtedness and other 
instruments purporting to be executed, heretofore or hereafter, by a 
corporation, foreign or domestic, and bearing a seal which purports to be the 
corporate seal, setting forth the name of the corporation engraved, lithographed, 
printed, stamped, impressed upon, or otherwise affixed to the instrument, are 
prima facie evidence that the seal is the duly adopted corporate seal of the 
corporation, that it has been affixed as such by a person duly authorized so to 
do, that such instrument was duly executed and signed by persons who were 
officers or agents of the corporation acting by authority duly given by the board 
of directors, that any such instrument is the act of the corporation, and shall 
be admissible in evidence without further proof of execution. 

(d) The provisions of the foregoing subsections of this section shall apply to 
all instruments therein mentioned executed on behalf of foreign corporations 
when their authorization, admissibility in evidence or legal effect is challenged 
in any action or other proceeding in this State. 
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(e) Nothing in this section shall be deemed to exclude the power of any 
corporate representatives to bind the corporation pursuant to express, implied 
or apparent authority, ratification, estoppel or otherwise. 

(f) Nothing in this section shall relieve corporate officers from liability to the 
corporation or from any other liability that they may have incurred from any 
violation of their actual authority. 

(g) The Home Owners Loan Corporation or any corporation, the majority of 
whose stock is owned by the United States Foy ean Spe may conve terete or 
other property which is transferable by deed which is duly executed by either 
an officer, manager, or agent of said corporation, sealed with the common seal 
and has rT thereto a signed and attested resolution, under seal, of the 
board of directors of said corporation authorizing the said officer, manager or 
agent to execute, sign, seal, and attest deeds, conveyances or other instruments. 
This section shall be deemed to have been complied with if an attested resolution 
is recorded separately in the office of the register of deeds in the county where 
the land lies, which said resolution shall be applicable to all deeds executed 
subsequently thereto and pursuant to its authority. All deeds, conveyances or 
other instruments which have been heretofore or shall be hereafter so executed 
shall, if otherwise sufficient, be valid and shall have the effect to pass the title 
to the real or personal property described therein. (1909, c. 335, s. 1; C.S., s. 1139; 
Ta 04 49nd, ae Sh 0-42, 00-45. Loo), Caodu mtd Cc. 00; 


19D DSC. 31 lees. eke) 


This section is clear. J. Perry Jones Realty, 
Inc. v. McLamb, 21 N.C. App. 482, 204 S.E.2d 880 
(1974). 

Instrument Not Attested by Secretary. — 
Nothing else appearing, an instrument fails 
when it is not attested by the corporate secre- 
tary. J. Perry Jones Realty, Inc. v. McLamb, 21 
N.C. App. 482, 204 S.E.2d 880 (1974). 

Authority of Agent Must Be Ascertained. — 
A party relying upon the authority of an agent 
to act for his principal under subsection (e) must 
ascertain the extent of such agent’s authority. 


But Principal Is Liable for Agent’s Acts . 
within Apparent Scope of Authority. — A prin- 
cipal is liable not only for acts expressly autho- 
rized but also for acts within the apparent scope 
of the authority with which the principal has 
clothed the agent. Nationwide Homes of Ra- 
leigh, N.C., Inc. v. First-Citizens Bank & Trust 
Co., 262 N.C. 79, 136 S.E.2d 202 (1964). 

Quoted in Krechel v. Mercer, 262 N.C. 2438, 
136 S.E.2d 608 (1964). 

Cited in Wall v. Colvard, Inc., 268 N.C. 48, 149 
S.E.2d 559 (1966). 


Nationwide Homes of Raleigh, N.C., Inc. v. 
First-Citizens Bank & Trust Co., 262 N.C. 79, 136 
S.E.2d 202 (1964). 


§ 55-36.1. Declaring certain corporate conveyances prior to January 1, 
1969, valid. — Any deed, deed of trust, or other conveyance for land in this State 
made on behalf of a corporation prior to January 1, 1969, where the president 
or vice-president has appeared before a notary Pus and the secretary or 
assistant secretary has attested and placed the corporate seal of such 
corporation upon the instrument and the instrument was executed by the 
president or vice-president on behalf of such corporation by its authority duly 
given and said certificate recites that the secretary or assistant secretary 
acknowledges the instrument to be the act and deed of the corporation, in the 
absence of an acknowledgment of the president or vice-president, the instrument 
and acknowledgment being otherwise regular, is hereby declared to be a good 
and valid deed or conveyance by such corporation for all purposes, and shall be 
admitted to probate and registration, and shall pass title to the property therein 
conveyed to the grantee as fully as if said deed, deed of trust, or other 
conveyance were executed according to the provisions and forms of law in force 
in this State at the date of the execution of said deed, deed of trust or other 
conveyance. (1969, c. 958, s. 1.) 
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Editor’s Note. — Session Laws 1969, c. 953, 
s. 14%, provides that the act shall not apply to 
pending litigation. 
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§ 55-37. Books and records. — (a) Each corporation shall: 
(1) Keep correct and complete books and records of account, and 
(2) Keep minutes of the proceedings of its shareholders, its board of 
directors, and executive committee, if any, 
(3) Keep in this State at its registered office or principal place of business 


or at the office of its transfer agent or registrar a record of its 
shareholders, giving the names and addresses of all shareholders and 
the number and class of the shares held by each, and 


(4) Cause a true statement of its assets and liabilities as of the close of each 


fiscal year and of the results of its operations and of changes in surplus 
for such fiscal year, all in Bae able detail, including the statement 
required by G.S. 55-44(b) when applicable, to be made and filed at its 
registered office or principal place of business in this State, within four 
months after the end of such fiscal year, and thereat kept available for 
a period of at least 10 years for inspection on request by any 
shareholder of record, and shall mail or otherwise deliver a copy of the 
latest such statement to any shareholder upon his written request 


therefor. 


(b) Any shareholder may apply for a writ of mandamus to compel a 
corporation and its officers and directors to comply with this section. (1901, c. 
BESS o0) 40 IheV SS) LOU SULS iat po: Ss. 1110; G. 9.,1S..00-101, 1900, Cc. Lol, 


tag ha 


Legisiative Intent. — It is not logical to con- 
clude that the legislature, in adopting the 
Business Corporation Act, intended to require a 
corporation to keep two sets of books, one for 
its stockholders, the other for the government, 
if it wished to compute its taxes on a cash receipt 
basis. Watson v. Watson Seed Farms, Inc., 253 
N.C. 238, 116 S.E.2d 716 (1961). 


Effect of Act on Accepted Methods of Ac- 
counting. — Where a corporation has kept its 
books for a number of years according to an 
accepted method of accounting, which system is 
sufficient in computing its capital and surplus 
for franchise tax purposes and its income for 
income tax on a cash receipt basis, the Business 
Corporation Act does not make mandatory the 
abandonment of such system or adoption of a 
new system of accounting by the corporation. 
Watson v. Watson Seed Farms, Inc., 253 N.C. 
238, 116 S.E.2d 716 (1960). 


Subsection (a)(3) of this section is supple- 
mented by § 55-64. White v. Smith, 256 N.C. 218, 
123 S.E.2d 628 (1962). 


When Proceedings May Be Proved by Parol 
Testimony. — When it is shown that no minutes 
were made of a particular meeting, or that they 
are incomplete, the proceedings may be proved 
by parol testimony. S & W Realty & Bonded 
Com. Agency v. Duckworth & Shelton, Inc., 274 
N.C. 248, 162 S.E.2d 486 (1968). 


Application to Building and Loan Associa- 
tions. — Subsection (a)(3) of this section and § 
55-64 apply to building and loan associations. 


White v. Smith, 256 N.C. 218, 123 S.E.2d 628 
(1962). 


The provisions of this section concerning 
shareholders’ lists, and § 55-64, concerning vot- 
ing lists, are applicable to savings and loan as- 
sociations, and mandamus_ is_ expressly 
authorized by subsection (b) of this section to 
compel compliance. Cooke v. Outland, 265 N.C. 
601, 144 8.E.2d 835 (1965). 


Common-Law Right of Shareholder to In- 
spect Records. — At common law stockholders 
in private corporations have the right to make 
reasonable inspection of a corporation’s books to 
assure themselves of efficient management. 
White v. Smith, 256 N.C. 218, 123 8.E.2d 628 
(1962). 


Not Abridged but Enlarged by Statute. — 
The explanatory comment accompanying the bill 
which became the Business Corporation Act 
makes it clear that the associates and the extent 
of their holdings was not abridged but enlarged. 
White v. Smith, 256 N.C. 218, 123 S.E.2d 628 
(1962). 


Mandamus to Require Disclosure of Names, 
Addresses and Holdings of Shareholders. — 
Shareholders in a building and loan association 
were entitled to a writ of mandamus, requiring 
the association and its officers to provide plain- 
tiffs an opportunity to inspect the records of the 
association to ascertain the names, addresses, 
and number of shares held by each shareholder 
so that plaintiffs might solicit proxies for use at 
shareholders’ meetings. White v. Smith, 256 
N.C. 218, 123 S.E.2d 628 (1962). 
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§ 55-37.1. Form of records. — Any records maintained by a corporation in 
the regular course of its business, including its stock ledger, books of account, 
and minute books, may be kept on, or be in the form of, punch cards, magnetic 
tape, photographs, microphotographs, or any other information storage device; 
provided that the records so kept can be converted into clearly legible form 
within a reasonable time. Any corporation shall so convert any records so kept 
upon the request of any person entitled to inspect the same. Where records are 
kept in such manner, the cards, tapes, photographs, microphotographs or other 
information storage device together with a duly authenticated printout or 
translation shall be admissible in evidence, and shall be accepted for all other 
purposes, to the same extent as an original written record of the same 


information would have been. (1969, c. 751, s. 14.) 


Purpose of Section Is to Give Approval to 
Use in Evidence of Corporate Computer Rec- 
ords. — This section was designed to give broad 
legislative approval to the use in evidence of cor- 
porate computer records. However, in declaring 
such computer records admissible in evidence, it 
does not deal with the special problems of relia- 
bility created by the use of computers. State v. 
Springer, 283 N.C. 627, 197 $.E.2d 5380 (1978). 

And It Authorizes Their Admission under 
Safeguards. — This section authorizes the ad- 
mission cf corporate computer records under ap- 
propriate safeguards deemed sufficient to 
render them trustworthy. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1978). 

But Does Not Preclude Judicial Develop- 
ment of Standards for Admission. — This sec- 
tion does not, and was not designed to, preclude 
judicial development of workable standards for 
the admission of computerized business records 
generally. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1973). 

Conditions under Which Printouts Are Ad- 
missible. — Printout cards or sheets of business 
records stored on electronic computing equip- 
ment are admissible in evidence, if otherwise 


relevant and material, if: (1) The computerized 
entries were made in the regular course of 
business, (2) the entries were made at or near the 
time of the transaction involved, and (3) a proper 
foundation for such evidence is laid by testimony 
of a witness who is familiar with the computer- 
ized records and the methods under which they 
were made so as to satisfy the court that the 
methods, the sources, of information, and the 
time of preparation render such evidence trust- 
worthy. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1973). 

Computer printout evidence may be refuted 
to the same extent as business records made in 
books of account. State v. Springer, 283 N.C. 
627, 197 S.E.2d 530 (1978). 

Testimony as to contents of computer print- 
out was inadmissible under the best-evidence 
rule. State v. Springer, 283 N.C. 627, 197 S.E.2d 
530 (1978). 

Computer printout referred to in oral testi- 
mony was inadmissible where no foundation was 
laid for its admission and the printout itself was 
not offered in evidence. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1978). 


§ 55-38. Examination and production of books, records and information. 
— (a) For the purpose of this section, a qualified shareholder is a person, natural 
or corporate, who shall have been a shareholder of record in a corporation, 
domestic or foreign, for at least six months immediately preceding his demand 
or who shall be the holder of record of at least five percent (5%) of its outstanding 
shares of any class, and the term shareholder includes a holder of a voting trust 
certificate to the extent of the shares represented by said certificate; provided 
that the personal representative of the estate of a deceased holder, or the 
guardian, committee, trustee or conservator of the estate of a ward, incompetent 
or missing person who is a holder, or a trustee in bankruptcy of a holder, or a 
receiver or liquidator of the estate or affairs of a holder, shall be deemed to be 
a qualified shareholder regardless of the period of time he has been a 
shareholder of record or the number of shares held by him. 


229 


§ 55-38 CH. 55. BUSINESS CORPORATION ACT § 55-38 


(b) A qualified shareholder, upon written demand stating the purpose thereof, 
shall have the right, in person, or by attorney, accountant or other agent, at any 
reasonable time or times, for any proper purpose, to examine at the place where 
they are kept and make extracts from, the books and records of account, minutes 
and record of shareholders of a domestic corporation or those of a foreign 
corporation actually or customarily kept by it within this State. A qualified 
shareholder in a parent corporation al have the aforesaid rights with respect 
to the books, records and minutes of a domestic subsidiary corporation or those 
of a foreign subsidiary corporation actually or customarily kept by it within this 
State. A shareholder’s rights under this Aiea may be enforced by an action 
in the nature of mandamus. 

(c) Two or more shareholders whose aggregate holdings equal the percentage 
of pet es required of a qualified shareholder may join in exercising their 
rights. 

(d) Any officer or agent or corporation refusing to mail a statement as 
eres by G.S. 55-37 or refusing to allow a qualified shareholder to examine 
and make extracts from the aforesaid books and records of account, minutes 
and record of shareholders, for any proper purpose, shall be liable to such 
shareholder in a penalty of ten percent (10%) of the value of the shares owned 
by such shareholder, but not to exceed five hundred dollars ($500.00), in addition 
to any other damages or remedy afforded him by law, but the court may 
decrease the amount of such penalty on a finding of mitigating circumstances. 
It shall be a defense to any action for penalties under this section that the person 
suing therefor has at any time sold or offered for sale any list of shareholders 
of such corporation or any other corporation or has aided or abetted any person 
in procuring any list of shareholders for any such purpose, or has improperly 
used any information secured through any prior examination of the books and 
records of account, or minutes, or record of shareholders of such corporation 
or any other corporation. 

(e) Any person, firm, or corporation who sells, offers for sale, or procures for 
the purpose of sale any list of shareholders of a corporation, or who uses 
information obtained pursuant to the provisions of G.S. 55-88 for any purposes 
other than those incident to ownership of the shares as to which such 
information was obtained, shall be guilty of a misdemeanor and, upon conviction, 
shall be fined or imprisoned in the discretion of the court. 

(f) Notwithstanding the foregoing provisions of this section, upon proof of 
proper purpose by a shareholder of a domestic or foreign corporation, 
irrespective of the period of time during which such shareholder shall have been 
a Shareholder of record and irrespective of the number of shares held by him: 

(1) The superior court of the county wherein a domestic corporation has its 
registered office or its principal office may compel the production, for 
examination by such a shareholder, of the books, documents and 
records of the corporation, whether or not the same are usually kept 
within or without the State, and 

(2) The superior court of the county wherein a foreign corporation keeps 
any books, documents and records may compel the production, for 
examination by such a shareholder, of those books, documents and 
records that are customarily kept in this State by that corporation, even 
though they may not be within the State at that time. 

(g) In any action or proceeding to which a domestic or foreign corporation is 
a party, any court of record in this State may, upon notice fixed by the court, 
and after hearing and proper cause shown, and upon such terms as prescribed 
by the court, order any or all of the pertinent Roane: documents and records of 
such corporation, or transcripts from or duly authenticated copies thereof, to 
be brought within this State, and kept therein at such place and for such time 
and for such purposes as may be designated in such order. 
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(h) Any corporation refusing to comply with any final order made by a court 
pee aat to subsections (f) and (g) of this section shall, if a domestic corporation, 
e subject to involuntary dissolution under G.S. 55-122 and, if a foreign 
corporation, shall be subject to revocation of its certificate of authority; and the 
offending directors and officers of such domestic or foreign corporation shall 
be subject to be punished for contempt of court for pene dened of such order. 
(i) Provided that nothing in this section shall be construed to authorize a 
shareholder of a banking corporation to examine the deposit records or loan 
records of a bank customer, except upon order of a court of competent 
jurisdiction for good cause shown. (1901, ¢c. 2, s. 49; Rev., s. 1179; C. S., s. 1172; 


G: S., §..09-109; 195d, c..1871,.se1;1965;-c2 609; 1973,.c..469, s..11.) 


Editor’s Note. — The 1973 amendment added 
the proviso to subsection (a). 

For note on the 1965 amendments to this 
Chapter, see 44 N.C.L. Rev. 1106 (1966). 

The purpose of this section was to define 
with some definiteness the rights of inspection 
of shareholders and to impose some safeguards 
against fishing expeditions, especially by recent 
transferees. Cooke v. Outland, 265 N.C. 601, 144 
S.E.2d 835 (1965). 

It Applies to Banks. — The 1965 amendment 
to this section shows that the General Assembly 
considered the provisions of this section applica- 
ble to banking corporations. Cooke v. Outland, 
265 N.C. 601, 144 S.E.2d 835 (1965). 

Stockholders Have Right to Inspect Books. 
— Since the stockholders are, in a sense, the 
beneficial owners of the corporate assets, and 
thus the persons primarily interested in seeing 
that the concern is efficiently and profitably 
managed, it has generally been held that they 


order to investigate the conduct of the manage- 
ment, determine the financial condition of the 
corporation, and generally take an account of 
the stewardship of the officers and directors, at 
least where there are circumstances justifying 
some suspicion of mismanagement. Cooke v. 
Outland, 265 N.C. 601, 144 S.E.2d 835 (1965). 

But Fishing Expedition Is Not Authorized. 
— This section does not give a stockholder an 
absolute right of inspection and examination for 
a mere fishing expedition, or for a purpose not 
germane to the protection of his economic inter- 
est as a Shareholder in the corporation. Cooke v. 
Outland, 265 N.C. 601, 144 S.E.2d 835 (1965). 

When Mandamus Proper. — The writ of man- 
damus should not be granted for speculative 
purposes, or to gratify idle curiosity, or to aid a 
blackmailer, but it may not be denied to the 
stockholder who seeks the information for legiti- 
mate purposes. Cooke v. Outland, 265 N.C. 601, 
144 $.E.2d 835 (1965). 


are entitled to inspect the books and records in 


§ 55-39. Appointment of provisional director. — (a) If the directors of a 
corporation are deadlocked in the management of the corporate affairs and the 
shareholders are unable to break the deadlock, and if injury to the corporation 
is being suffered or is threatened by reason thereof, the superior court of the 
county where the registered office of the corporation is located may, 
notwithstanding any provisions of the charter or bylaws of the corporation and 
whether or not an action is pending for an involuntary dissolution of the 
corporation, appoint a provisional director pursuant to this section. 

(b) Action for such appointment may be filed by not less than one half of the 
directors or by the holders of not less than one third of the total outstanding 
shares of the corporation regardless of voting rights. Notice of such action shall 
be served upon the directors (other than those who have filed the action) and 
upon the corporation in the manner provided by law for service of a summons 
and complaint, and a hearing shall be held not less than 10 days after such 
service is effected. At such hearing all interested persons shall be given an 
opportunity to be heard. 

c) The provisional director shall be an impartial person, who is neither a 
shareholder nor a creditor of the corporation, nor related by blood or marriage 
to any of the other directors of the corporation, or to any judge of the court by 
which he is appointed. The provisional director shall have all the rights and 
powers of a director, and shall be entitled to notice of the meetings of the board 
of directors and to vote at such meetings, until he is removed by order of the 


231 


Sé55u0 CH. 55. BUSINESS CORPORATION ACT § 55-40 


court or by vote or written consent of the holders of a majority of the votin 
shares or holders of such higher number of voting shares as may be require 
under the charter or the bylaws for the election of directors. He shall be entitled 
to receive such compensation as may be agreed upon between him and the 
corporation, and in the absence of such agreement he shall be entitled to such 
compensation as shall be fixed by the court. (1973, c. 469, s. 13.) 


ARTICLE 5. 
Corporate Finance. 


§ 55-40. Authorized shares and restrictions thereon. — (a) A corporation 
shall have power to create and issue the number of shares fixed in its charter. 
Such shares may be divided into one or more classes, any or all of which may 
consist of shares with or without par value, with such designations, preferences, 
limitations, and relative rights, not inconsistent with the provisions of this 
Chapter, as shall be fixed in the charter or, as permitted by G.S. 55-42, in 
resolutions adopted by the shareholders or directors. The charter or said 
resolutions may limit or deny the voting rights of the shares of any class to the 
extent not inconsistent with the provisions of this Chapter. 

Without limiting the foregoing authority, a corporation may, in accordance 
ma its charter or the aforesaid resolutions, issue shares of preferred or special 
classes: 

(1) Subject to the right of the corporation to redeem at its option any such 
shares at the price fixed for the redemption thereof. 

(2) Entitling the holders thereof to cumulative, noncumulative or partially 
cumulative dividends. 

(3) Having preference over any other class or classes of shares as to the 
payment of dividends. 

(4) Having preference in the assets of the corporation over any other class 
or classes of shares upon the voluntary or involuntary liquidation of 
the corporation. 

(5) Convertible into shares of any class or into shares of any series of the 
same or any other class, except into a class of shares or into other 
securities having prior or superior rights and preferences as to 
dividends, income or distribution of assets upon liquidation. The 
provisions setting forth the rights of conversion may include any 
statement, not repugnant to law, for the protection of such rights 
against dilution or otherwise. 

(b) Unless the provisions of the charter or of resolutions fixing the 
characteristics of shares, whether heretofore or hereafter issued, clearly 
indicate otherwise: 

(1) If preferred shares cumulative as to dividends are entitled to 
preferential payments on liquidation or dissolution, the amount of 
accrued dividends, as defined in this Chapter, shall be included in the 
amount of said preferential payment. 

(2) Shares entitled to preferences in payments of dividends or on liquidation 
or dissolution are not entitled to participate in said payments beyond 
the amount of their stated preferences. 

(c) Notwithstanding the provisions of subsection (a)(2) of this section, 
authorizing the issuance of shares entitling the holders thereof to noncumulative 
or partially cumulative dividends, noncumulative preferred shares of a class out 
of which shares were initially issued after June 30, 1957, and before October 
1, 1969, shall be entitled to a dividend credit, as defined in this Chapter, and until 
such dividend credit is fully discharged no dividend shall be paid to any shares 
that are subordinate to such preferred shares as to dividends. 
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(d) Unless the provisions of the charter or of resolutions fixing the 
characteristics of shares clearly indicate otherwise, if noncumulative shares, 
whether issued before or after the enactment of this Chapter, are entitled to 
preferential payments on liquidation or dissolution, the amount of any then 
existing dividend credit shall be added to the said preferential payment. 

(e) Except in cases falling within G.S. 55-52(b)(4) or (5), no shares shall be 
hereafter authorized which purport to be redeemable at the election of the holder 
or which at the election of the holder purport to change his status to that of a 
creditor either at a designated time or upon a designated contingency. Nothing 
herein shall invalidate mandatory sinking fund requirements for the application 
of net earnings to the redemption of shares. This subsection shall not apply to 
building and loan associations or to land and loan associations. (1901, c. 2, s. 19; 
LUUbMCTOUU Estes Oo eV ESE LLod: Oa s. )loG, LOZ RC tO ee L Lded. C1 LOD 
Gist Ss) 10a) 1025 Cc. bis ss, 2. 2a: GC. 202, 8.11. 1989. 199; 1949".¢, 929° G. 
DSS ToD-UL Do-TG Lops ceoee Sotl ooLdod. CG. loll S. 1; 1Jo0usG ol, 6s. lo-L i.) 


The preferred stock forms a part of the capi- 
tal stock of the corporation, entitling the holders 
to all rights of the stockholder subject to the 
terms and conditions on which their stock was 
issued. Kistler v. Caldwell Cotton Mills Co., 205 
N.C. 809, 172 S.E. 373 (1934). 

A preferred stockholder is not a creditor of 
the corporation, and must be confined to his 


The priorities of preferred stock are always 
subject to the rights of creditors. So an attempt 
of the corporation to give the preferred stock- 
holders a lien upon its realty in the nature of a 
mortgage or deed of trust under the provisions 
of its charter is ineffectual as to the prior rights 
of creditors. Ellington v. Raleigh Bldg. Supply 
Co., 196 N.C. 784, 147 S.E. 307 (1929). 


rights as a stockholder. Weaver Power Co. v. Elk 
Mt. Mill Co., 154 N.C. 76, 69 S.E. 747 (1910). 


§ 55-40.1. Power of directors to issue shares. — Unless the charter or the 
bylaws otherwise provide, the board of directors of a corporation shall have the 
power by resolution duly adopted to issue from time to time any part or all of 
the authorized but unissued shares or dispose of its treasury shares, and to 
determine the time when, the terms upon which, and the consideration for which 
the corporation shall issue or dispose of such shares. (1959, c. 1316, s. 10.) 


§ 55-41. Issuance of shares of preferred or special classes in series. — If 
so provided in the charter or in resolutions that are in accordance with G.S. 55-42, 
the shares of any preferred or special class may be divided into and issued in 
series. If the shares of any such class are to be issued in series, then each series 
shall be so designated as to distinguish the shares thereof from the shares of 
all other series and classes. Any or all of the series of any such class and the 
variations in the relative rights and preferences as between different series may 
be fixed and determined by the charter or by resolutions that are in accordance 
with G.S. 55-42, but all shares of the same class shall be identical except as to 
the following relative rights and preferences, as to which there may be 
variations between different series within a class: 

(1) The rate of dividend. 

(2) The price at and the terms and conditions on which shares may be 
redeemed. 

(3) The amount payable upon shares in event of involuntary liquidation. 

(4) The amount payable upon shares in event of voluntary liquidation. 

(5) Sinking fund provisions for the redemption or purchase of shares. 

(6) The terms and conditions on which shares may be converted, if the 
apace of any series are issued with the privilege of conversion. (1955, 
Pa ye Fer ere 


§ 55-42. Determination by shareholders and directors of classification of 
shares. — (a) If the charter states that the shares are to be divided into classes 
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but does not itself fix and does not expressly authorize the directors to fix the 
preferences, limitations and relative rights at the shares of each class, the same 
may, to the extent not fixed by the charter, be fixed by a resolution adopted at 
a Sipe cholders’ meeting by the vote of a majority of the shares of each class 
outstanding, whether or not such shares are otherwise entitled to vote. Such 
classes of shares may also by such resolution be divided into series within a class 
of preferred or special shares. Whenever a class is divided into series and the 
charter does not fix between the series the variations permitted by this Chapter 
and does not expressly authorize the directors to fix the same, the same may 
also be fixed by such resolution. 

(b) If the charter or a resolution adopted at a shareholders’ meeting by the 
vote prescribed by subsection (a) of this section expressly vests authority in the 
nal of directors so to do, then, to the extent that the charter or shareholders’ 
resolution does not fix the preferences, limitations or relative rights of any 
classes into which the shares are therein stated to be divided or to the extent 
that the charter or shareholders’ resolution have not established series or have 
not fixed between series the variations permitted by this Chapter, the board of 
as shall have the authority to fix the same by resolution adopted by the 
board. 

(c) No provisions fixed by the shareholders or directors under this section 
purporting to confer upon any class of shares a priority with respect to dividends 
or distributions upon liquidation or dissolution over any then outstanding class 
of shares itself entitled to similar priority over other shares shall be valid. 

(d) Nothing herein shall authorize resort to this section to effectuate any 
change in the preferences, limitations and relative rights, though fixed as 
permitted in this section, of any shares after their issuance. 

(e) Prior to the issuance of any shares of a class or series of which the 
preferences, limitations or relative rights have been fixed by the shareholders 
or directors as permitted in this section, a statement of those preferences, 
limitations and relative rights, entitled Statement of Classification of Shares of 
(name of corporation), shall be executed by the corporation and filed in 
accordance with the provisions of G.S. 55-4, setting forth: 

(1) The name of the corporation. 

(2) The resolution or resolutions of the shareholders or board of directors 
relating to the fixing of the preferences, limitations and relative rights 
ei the classes, or to the fixing of variations between series within a 
class. 

(3) As to any shareholders’ resolution, a statement showing the number of 
shares of each class outstanding, the number of such shares present 
or represented at the meeting which adopted the resolution and the 
number of shares of each class voted for and against the resolution. 

(4) The date of the adoption of the foregoing resolution or resolutions. 
(190 eros 1 Os 1903 "C2 GO0 ss) oo nevis Lodo, SL Loa. Loe, 
Cc. 1bb 1925S CALI Sessiar ca ode oo sees 0-01 = doa uG oe, 
Se ls)O5bHcele Tisise9) 


§ 55-43. Subscriptions for shares. — (a) A preincorporation subscription is 
a promise or contract to take shares in a corporation to be organized and to pa 
the agreed price thereof to the corporation or to others for its benefit. 4 
postincorporation subscription is a contract made with an existing corporation 
to purchase its shares, whether on original issue or as treasury shares, 
regardless of whether the status of the purchaser as shareholder is created at 
the time of making the contract or later. 

(b) No preincorporation or postincorporation subscription is valid unless in 
writing, signed and delivered he the subscriber. 

(c) A valid preincorporation subscription shall be irrevocable for six months, 
unless the terms of the subscription otherwise provide, or unless all of the 
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subscribers consent to its revocation. At any time while a preincorporation 
subscription is irrevocable or remains unrevoked, it may be accepted by the 
corporation and, if otherwise conforming to law, stall thereupon become 
enforceable. 

(d) The increase of stated capital effected by a subscription is determined 
by G.S. 55-47. 

(e) No preincorporation or postincorporation subscription for shares shall 
contain provisions or be obtained upon oral or written representations that the 
payment of the shares subscribed is to be made out of subsequent earnings of 
the corporation or, except in a subscription by an employee, that the corporation 
(other than an investment company in cases within G.S. 55-52(b)(5) or a building 
and loan association) will subsequently repurchase the shares, or that the 
subscribed shares are entitled to any advantage or preference over other shares 
of the same class or series; provided, that nothing herein shall invalidate the 
provisions of written agreements falling within G.S. 55-52(b)(4). Any such 
provision or representation, or any oral condition purporting to qualify a written 
subscription, shall not be a defense against enforcement of the subscription or 
be grounds for rescission or for any other remedy against the corporation by 
the subscriber, but any promoter or agent of the corporation making or 
participating in making any such representation shall be liable to any subscriber 
for any loss resulting from reliance thereon, and any officer or director of a 
corporation who accepts a subscription which contains such provisions or which 
he knows was induced by such representations shall be similarly liable. 

(f) Unless otherwise agreed in writing, it shall be no defense to the 
enforcement of a preincorporation subscription that no notice was given to the 
subscriber of his right to participate in selecting the first board of directors 
named in the charter, in adopting the first bylaws or in otherwise perfecting the 
organization. ; 

(gz) Unless otherwise provided in the subscription agreement, all subscriptions 
for shares shall be paid at such time, or in such installments and at such times, 
as shall be determined by the board of directors. Any call made by the board 
of directors, pursuant to such determination, for payment on subscriptions shall 
be uniform as to all shares of the same class or as to all shares of the same series, 
as the case may be. 

(h) Regardless of whether the status of the purchaser as holder of the number 
of shares called for by the subscription has been created upon making the 
contract of subscription, either party thereto is entitled, upon default by the 
other and upon tender of his own performance or circumstances excusing such 
tender, to receive payment of the subscription price or delivery of the share 
certificate, as the case may be; and the election of the aggrieved party to assert 
such right shall, despite any alternative remedy by way of damages, entitle the 
parties to the same remedies as if the purchaser were the holder of said shares. 

(i) In case of default in the payment of any balance, installment or call when 
such payment is due, the corporation may: 

(1) Bring action to collect any sum so due, without prejudice to any 
subsequent action to collect subsequent installments or calls. Until full 
payment is made the corporation shall have a lien on the subscribed 
shares, notwithstanding any judgment against the subscriber for the 
unpaid balance, and until sale of the shares Pee to the judgment 
the lien is not lost by any preliminary or final execution upon said 
shares. 

(2) Bring action against the subscriber for damages for breach of the 
contract of subscription. If this remedy is pursued, title to any shares 
which may have passed to the subscriber under the subscription 
agreement reverts to the corporation upon entry of the judgment in 
favor of the corporation. 
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(3) Rescind the subscription and keep as liquidated damages all prior 
payments up to ten percent (10%) of the subscription eae and in such 
event the corporation shall remit to the subscriber forthwith any excess 
of such prior payments beyond said ten percent (10%). 

(j) A subscription, whether unpaid or ray or fully paid, may be rescinded 
by the subscriber on the ground of fraud unless it is shown that any creditor 
or investor became such in actual reliance upon such subscription and would be 
prejudiced thereby, but this subsection shall not apply to representations of the | 
kind designated in subsection (e) of this section. 

(k) The board of directors shall have authority, unless otherwise restricted 
by the charter or bylaws, to determine in good faith whether and upon what 
terms the obligation of any subscriber shall be released, settled or compromised. 
The release of a subscription which has been accepted by the corporation is the 
equivalent of a purchase by the corporation of the shares in question and is 
subject to the restrictions and liabilities set forth in G.S. 55-32, 55-52 and 55-54 
relating to such a purchase. 

(1). No provision in any subscription shall, as against creditors, entitle the 
subscriber to the status of creditor with respect to any amount theretofore or 
thereafter paid under the terms of the subscription. (1901, c. 2, ss. 28, 24, 25; 
Rev., ss. rise Ti Opals eee tO Gro tse 00-1 051955, 0) 1387 1) s.11; 1969. 
heal B53 Heal tes 


§ 55-44. Conversion rights and option. — (a) Subject to any limitations or 
restrictions contained in this Chapter or in the charter, a corporation may, by 
action of its board of directors: 

(1) In connection with the issuance of its bonds, debentures, notes or other 
obligations, grant to the holders thereof the right to convert them into 
shares, and 

(2) Either in connection with the issuance of shares or other securities or 
independently thereof, grant options to purchase any of its shares. 

(b) Every corporation shall include in its statement of assets and liabilities 
required by G.S. 55-87 a statement of the then current conversion ratio of any 
outstanding securities and a statement of the number of shares covered by any 
outstanding options and the price at which the options are exercisable. 

(c) The instrument evidencing the security entitled to said conversion rights 
Shall set forth, in full or by summary, the provisions and conditions of such 
rights, or shall be a share certificate complying with provisions of G.S. 55-57. 

(d) A corporation may issue stock purchase warrants, subscription warrants, 
or other evidences of option rights, setting forth the terms, provisions and 
conditions thereof. 

(e) Option rights may be transferable or nontransferable or separable or 
inseparable from the shares, obligations or other securities of the corporation. 

(f) At the time of granting conversion or option rights the corporation shall 
reserve and continue to reserve sufficient authorized shares to meet the exercise 
thereof but the failure of the corporation to do so shall not impair the right to 
claim damages from the corporation. 

(g) The granting of rights to convert into shares which are subiect to 
preemptive rights or of options to acquire such shares must be authorized by 
such action of the shareholders as would be required to release preemptive 
rights under the provisions of this Chapter, and such authorization shall operate 
as such release. 

(h) Obligations or shares shall not be converted into shares having a greater 
aggregate par value than the face amount of the obligation so converted or than 
the par value of the shares so converted or than the stated capital represented 
by any no-par shares so converted, unless provision is made for the difference 
bya Ranerer from surplus to stated capital. (1955, ¢. 1871, s. 1; 1959, c. 1316, 
es 

Cross References. — See § 55-40(a)(5). As to 
employee options, see § 55-45. 
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§ 55-44.1. Rights of holders of debt securities. — In addition to any rights 
otherwise lawfully conferred, the charter of the corporation may confer upon 
the holders of any bonds, debentures or other debt obligations issued or to be 
issued by the corporation any one or more of the following powers and rights 
upon such terms and conditions as may be prescribed in the charter: 


(1) The power to vote on any matter either in conjunction with or to the full 
or partial exclusion of its shareholders. 


(2) The right to inspect the corporate books and records. 
(3) Any other rights concerning the corporation which its shareholders have 
or may have. 

Any such power or right shall not be diminished, as to bonds, debentures or 
other obligations then outstanding, except by an amendment of the charter 
approved by the vote or written consent of the holders of a majority in principal 
amount thereof or such larger percentage as may be specified in the charter. 
(1969 .ca75 lisse 19.) 


§ 55-45. Sale of shares and options to employees. — (a) Unless otherwise 
provided in the charter, a corporation may provide for and carry out a plan for 
the sale of its unissued or treasury shares to its employees or to the employees 
of its subsidiary corporations or to a trustee on their behalf. Such plan shall be 
adopted at a special or annual meeting by vote of a majority of the shares entitled 
to vote. Such plan may include provisions, among others, for: the kind and 
amount of consideration, payment in installments or at one time; aiding any such 
employees in paying for such shares by compensation for services, by loans, or 
otherwise; granting of options, which shall be nontransferable except by 
operation of law; the fixing of eligibility for participation in the plan; the class 
and price of shares to be sold under the plan; the number of shares which ma 
be purchased, the method of payment therefor, the reservation of title until full 
payment; the effect of termination of employment; an option or obligation on 
the part of the corporation to repurchase the shares; and the time limits and 
termination of the plan. The term ‘‘employees”’ as used in this section includes 
officers in the full-time employment of the corporation, but nothing in this 
section is intended to permit financial aid to such officers in violation of G.S. 
59-22. 

(b) Unless otherwise provided in the charter, an option to purchase shares 
otherwise than under a plan as provided in subsection (a) of this section may 
be granted by action of the board of directors to a person for the purpose of 
securing or retaining his services as employee, if the option is exercisable at a 
price not less than one hundred fifty percent (150%) of the market price of the 
shares at the time the option is granted, or without limitation as to price if the 
action of the board is authorized by a special resolution adopted by vote of a 
majority of the shares entitled to vote, excluding any shares held by said 
employee. 

(c) Repealed by Session Laws 1978, c. 469, s. 14. 

(d) In any actions by, against, or in behalf of a corporation to challenge the 
validity of any stock option granted to any employee, the situs of the option is 
deemed to be at the registered office of the corporation, and such action may 
be brought as an action quasi in rem with service of process by publication or 
outside the State as provided by law. Such action may also be brought as an 
action in personam. If two or more grantees of stock options are necessary or 
proper parties, they may be joined in accordance with the provisions of law 
ey a to class actions. (1955, c. 1871, s. 1; 1959, c. 1816, s. 12; 1973, c. 469, 
s. 14. 
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Editor’s Note. — Note the preemptive right shares when it is planned that 10% or more of 
dispensation in § 55-56(c)(4). such shares are to go to directors or dominant 
The 1973 amendment repealed subsection (c), shareholders. 
relating to issuing shares or granting options for 


§ 55-46. Consideration for shares. — (a) Shares of a corporation shall not 
Be issued as fully or partly paid nor shall treasury shares be disposed of except 

or: 

(1) Money or property, tangible or intangible, received by, or inuring to the 
benefit of. the corporation, or 

(2) Labor or services actually rendered to the corporation, or for its benefit 
in its organization or reorganization, or 

(3) Shares, securities or other obligations of the corporation actually 
surrendered, cancelled or reduced, or 

(4) Satisfaction of accrued dividends or dividend credits that have arisen 
with respect to preferred shares, or 

(5) Amounts transferred from surplus to stated capital. 

(b) Neither promissory notes nor other obligations of a subscriber or 
purchaser, including any endorsement or guaranty or any obligation of the 
corporation, shall constitute payment or part payment to a corporation for its 
shares. An agreement of a person to perform future services as the 
consideration for shares shall not constitute payment prior to the performance 
of such services. 

(c) Subject to the further restrictions set forth in this section and to the 
provisions of G.S. 55-53: 

(1) Shares having par value, other than treasury shares, shall not be issued 
for a consideration less than their par value, except that they may be 
issued as fully paid at such discount from their par value as does not 
exceed reasonable expense and compensation incurred in the sale or 
underwriting of such shares. 

(2) Shares without par value and treasury shares may be issued or disposed 
of for such consideration, expressed in dollars, as the board of directors 
may determine. 

(d) That part of the surplus of a corporation which is transferred to stated 
capital upon the issuance of shares as a share dividend shall be deemed to be 
pro tanto consideration for the issuance of such shares. 

(e) In the event of a conversion or exchange of shares with or without par 
value into or for the same or into or for a different number of shares with or 
without par value, whether of the same or a different class or classes, the 
Be ccna for the shares so issued in exchange or conversion shall be deemed 
to be: 

(1) The stated capital then represented by the shares so exchanged or 
converted irrespective of the actual value of such shares, and 

(2) That part of surplus, if any, transferred to stated capital upon the 
issuance of shares for the shares so exchanged or converted, and 

(3) Any additional consideration paid to the corporation upon the issuance 
of shares for the shares so exchanged or converted. 

(f) When shares are issued or disposed of by a corporation, in transactions 
other than those mentioned in subsection (e) of this section for any consideration 
other than money or satisfaction of dividend accruals or dividend credits, the 
board of directors shall state by resolution their determination of the fair value 
to the corporation of such consideration unless the amount of the consideration 
is determined by the provisions of this section. In the absence of fraud or bad 
faith, the judgment of the directors as to the value of the consideration received 
for shares shall be conclusive. When the consideration for the issuance of shares 
is the satisfaction of any liquidated indebtedness of the corporation or of any 
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accrued dividends or dividend credits that have arisen with respect to preferred 
shares, the fair value of the consideration so received may be determined to be 
the face amount of the indebtedness or of the accrued dividends, or dividend 
credits so satisfied and no inference of fraud or bad faith arises from such 
determination. 

(g) Shares issued or disposed of for the kind and amount of consideration 
prescribed by this section shall be deemed fully paid and nonassessable. (1901, 
ec, 2, ss. 19, 53,54; 1903) c. 660, ss. 2; 3; Rev:, ss. 1159; 1160; 1161; C.S:,ss. 1157, 
115 Sia 894059-627455-0571195b hems Tesi: 19575 es1039-91959 \ew1316%ss. 


134561969 fe227 5 15.2201 973,.C 469 es 5 45:22) 


Editor’s Note. — The 1973 amendment in- 
serted a comma following “corporation” in 
subdivision (2) of subsection (a) and 
substituted “payment” for “such a person a 
shareholder” near the end of subsection (b). 

The paragraphs in the note below appeared 
under former 8§ 55-62 and 55-63, counterparts 
of this section in the law in effect prior to July 
1, 1957. 

Purpose Is to Prevent Fraud. — Former 8 
55-62 was passed in order that stock subscrip- 
tions should be protected in their integrity and 
not become a means of deceiving those who dealt 
with the corporation. Goodman v. White, 174 
N.C. 399, 93 S.E. 906 (1917). 

Effect of Charter Provision. — A provision 
in the charter of an incorporated company that 
the capital stock “shall be issued as full-paid 
stock” does not permit shares of stock to be is- 
sued to stockholders without payment for it by 
them in money, or its equivalent in property at 
an honest valuation. Clayton v. Ore Knob Co., 
109 N.C. 385, 14 S.E. 36 (1891). 

Cash Payment Unnecessary. — It is not es- 
sential to a bona fide subscription to stock in a 
corporation that there be a present payment in 
cash by the subscriber, or that he be solvent; a 
subscription is considered bona fide whenever 
made by one who subscribes in good faith, with 
reasonable expectation and apparent prospect of 
being able to pay assessments on his stock as 
they may thereafter be called for. Boushall v. 
Myatt, 167 N.C. 328, 83 S.E. 352 (1914). 

Conditional Subscription. — A subscription 
to stock of a corporation may be made on condi- 
tion that there shall be no liability until the cor- 
poration has received actual subscriptions to its 
capital stock to a specified amount. Alexander 
v. North Carolina Sav. Bank & Trust Co., 155 
N.C. 124, 71 S.E. 69 (1911). See Penniman v. Al- 
exander, 111 N.C. 427, 16 S.E. 408 (1892); Kelly 
v. Oliver, 113 N.C. 442, 18 S.E. 698 (1893); Queen 
City Printing & Paper Co. v. McAden, 131 N.C. 
178, 42 S.E. 575 (1902). 

Illegal Transaction. — A transaction where- 


by the defendant borrowed a certain sum and 
bought a half interest in a company, and let the 
company that he was promoting take it over as 
soon as it was incorporated, and pay his note, 
and also issue to him stock as the consideration, 
was illegal. Goodman v. White, 174 N.C. 399, 93 
S.E. 906 (1917). 

Judgment of Directors Arbitrary. — The 
judgment of the board of directors, in fixing the 
value of property to be accepted in lieu of money, 
is arbitrary and of artificial weight, in the ab- 
sence of fraud; and in a suit to recover on stock 
subscription, where there is no evidence of 
fraud, a judgment as of nonsuit is properly 
granted. Gover v. Malever, 187 N.C. 774, 122 
S.E. 841 (1924). 

Proceedings Where Property Overvalued. — 
Although a margin may be allowed for an honest 
difference of opinion as to value, a valuation 
grossly excessive, knowingly made while its ac- 
ceptance may bind the corporation, is a fraud on 
creditors, and they may proceed against the 
stockholders who sell the property individually, 
as for an unpaid subscription. Hobgood v. Ehlen, 
141 N.C. 344, 53 S.E. 875 (1906); Goodman v. 
White, 174 N.C. 399, 93 S.E. 906 (1917). 

Evidence of Fraud. — In an action by the 
receivers of an insolvent corporation to compel 
the payment of a subscription to stock issued for 
property acquired by the corporation for the con- 
duct of the business, evidence tending to show 
a grossly excessive valuation of the property by 
the directors, knowingly made, is strong evi- 
dence of fraud, and may be conclusive thereof. 
Whitlock v. Alexander, 160 N.C. 465, 76 S.E. 538 
(1912). 

Burden of Proof. — The burden of proving 
that the property was taken in payment at its 
true value, and, further, that such value was 
approved by a board of directors acting indepen- 
dently in the interest of the corporation, is upon 
the person who alleges payment. Goodman vy. 
White, 174 N.C. 399, 93 S.E. 906 (1917). 

Quoted in Short v. Commissioner, 302 F.2d 
120 (4th Cir. 1962). 


§ 55-47. Determination of stated capital. — (a) As used in this section with 
respect to shares, the term “issued” refers to all shares that have been 
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subscribed and whose subscribers have the status of shareholders, even though 
the shares have not been paid in full, and even though no certificate therefor 
has been issued, but does not include the reissue of treasury shares. 

(b) A corporation shall have a stated capital, which except as reduced in 
accordance with this Chapter, shall be an amount in dollars equal to the sum 


(1) The aggregate par value of all shares having par value which have been 
issued from time to time, and 

(2) The entire amount of the agreed consideration received or to be received 
by the corporation for all shares without par value which have been 
issued from time to time, except such portion thereof as the board of 
directors prior to or at the time of issuance of such shares designates 
as paid-in surplus and such portion thereof as may be entered as earned 
surplus as permitted by G.S. 55-49(k), and 

(3) Such amounts, not included in subdivision (1) or (2) of this subsection 
as are transferred from surplus to stated capital upon declaration of 
a share dividend, and 

(4) Such amounts as are transferred from surplus to stated capital 
represented by shares without par value by resolution of the board of 
directors without declaration of a share dividend. 

(c) If par value shares are issued for a consideration in excess of their par 
value, the excess shall be credited to paid-in surplus; if issued at a discount as 
permitted by G.S. 55-46(c) the amount of the discount may be entered on the 
books as a debit and be separately shown in financial statements, in accordance 
with generally accepted principles of sound accounting practice or good business 
practice. 

(d) Whenever the status of shareholder is created by the acceptance of a 
preincorporation subscription or the making of a postincorporation subscription 
contract, the corporation shall thereupon credit to its stated capital account such 
sum as would be so credited upon full payment for the shares in question, and 
any unpaid balance shall be debited to a separate account designated as balance 
on unpaid shares or otherwise appropriately designated. 

(e) The stated capital of a corporation may be increased from time to time 
upon declaration of a share dividend or by resolution of the board of directors 
directing that all or a part of the surplus be transferred to stated capital. The 
board of directors may direct that the amount of surplus transferred without 
declaration of a share dividend shall be allocated as stated capital in respect of 
any designated class of shares without par value. 

f) When any number of its shares with or without par value are changed, 
exchanged, converted, subdivided or consolidated for or into any number of 
shares, with or without par value, any shares thereby surrendered to the 
corporation shall be deemed to be canceled even if no formal steps to that effect 
are taken, and, subject to any adjustment to be made if additional consideration 
is to be paid: 

(1) If the stated capital represented by the shares so canceled is the same 
as that of the shares issued therefor, the aggregate stated capital of 
the corporation is not changed; 

(2) If the stated capital represented by the canceled shares is greater than 
that represented by the shares issued therefor, no reduction of stated 
capital is legally effective unless proceedings are taken in accordance 
with this Chapter to reduce the stated capital; 

(3) If the stated capital represented by the shares so canceled is less than 
that represented by the shares issued therefor, the stated capital of the 
corporation shall be deemed increased accordingly and adjustment of 
accounts appropriate thereto shall be made. 
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(¢) Notwithstanding any other provisions of this section, if shares are issued 
in cancellation or satisfaction of dividend accruals or of dividend credits that 
have arisen with respect to preferred shares, the board of directors shall 
determine the amount of stated capital to be represented by the shares so issued, 
which amount shall be not less than the par value, if any, of the shares so issued, 
and either: 

(1) The stated capital of the corporation may remain the same by debiting 
against the stated capital represented by any then outstanding shares 
without par value an amount equal to the stated capital represented 
by the shares so issued and no proceedings for the reduction of stated 
capital are thereby required, or 

(2) The stated capital of the corporation may be increased by a transfer 
from any surplus to stated capital of an amount equal to the stated 
capital represented by the shares being so issued, and if there is no 
surplus the aforesaid amount may be transferred to stated capital even 
though a deficit is thereby created or increased, or 

(3) The stated capital of the corporation may be reduced, in accordance with 
the provisions of G.S. 55-48, so as to create a surplus from which an 
amount can be transferred to stated capital with respect to the shares 
soussueds(1955) ci. 137))sa1, 1973, ¢469, s. 16.) 


Editor’s Note. — The 1973 amendment in- 
serted “and such portion thereof as may be 
entered as earned surplus as permitted by G.S. 
55-49(k)” near the end of subdivision (2) of 
subsection (b). 


N.C. 178, 18 S.E. 107 (1893); Merchants Nat’] 
Bank v. Newton Cotton Mills, 115 N.C. 507, 20 
S.E. 765 (1894); Gilmore v. Smathers, 167 N.C. 
440, 83 S.E. 828 (1914); Person v. Board of State 
Tax Comm’rs, 184 N.C. 499, 115 S.E. 336 (1922). 


As to “capital stock” of corporation under 
former law, see Hill v. Pioneer Lumber Co., 113 


§ 55-48. Reduction of stated capital. — (a) Whenever, as a result of an 
amendment of the charter reducing the par value of outstanding shares or of 
a Ae effected in accordance with the provisions of this Chapter, the stated 
capital of the corporation is reduced, no further proceedings are necessary to 
consummate a reduction of stated capital. 

(b) Subject to the provisions of subsection (d) of this section, the stated capital 
of a corporation may be reduced by a resolution of the shareholders determining 
that the stated capital represented by the shares without par value, or any class 
of such shares, be reduced as stated in the said resolution. The said resolution 
shall be adopted by the shareholders by such vote and at such meeting and 
pursuant to such notice thereof, as would be required under G.S. 55-100 for an 
ae of the charter if the shares being so reduced were shares having 
par value. 

(c) Subject to the provisions of subsection (d) of this section, the stated capital 
of a corporation may be reduced, pursuant to action taken by the board of 
directors to that effect, without assent of the shareholders: 

(1) By the cancellation of any shares purchased, redeemed or otherwise 
acquired by the corporation except shares acquired through exchange 
of shares or conversion of convertible shares, and thereby the stated 
capital of the corporation shall be reduced by the amount of stated 
capital represented by the shares so cancelled; or 

(2) By the exchange of shares or conversion of convertible shares for or into 
Shares representing an amount of stated capital less than that 
represented by the shares surrendered upon such exchange or 
conversion, in which event the stated capital of the corporation shall 
be deemed reduced by the difference; or 

(3) By the release of shares subject to the limitations of G.S. 55-43(k), other 
than treasury shares, from subscription, in which event the stated 
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capital of the corporation shall be deemed reduced by the amount of 
stated capital represented by the released shares. 

(d) To effectuate a reduction of stated capital pursuant to subsections (b) and 
(c) of this section there shall be executed and filed, in accordance with the 
provisions of G.S. 55-4, a certificate of reduction of capital, which shall set forth: 

(1) The name of the corporation. 

(2) A statement that the purpose of the certificate is to consummate a 
reduction of stated capital and a statement of the manner in which such 
reduction is being effected. 

(3) The number of issued shares, itemized BS classes and series, if any, and 
the amount of stated capital represented thereby, before the reduction. 

(4) The number of issued shares, itemized by classes and series, if any, and 
the amount of stated capital represented thereby, after the reduction. 

(5) The total amount by which the stated capital is being reduced by virtue 
of this certificate. 

(6) Either a statement that no action by the shareholders is necessary to 
effect the foregoing reduction or a statement showing the number of 
shares outstanding, the number of shares entitled to vote on the 
reduction, and the number of shares voted for and against the 
reduction. 

(e) If it is desired to take concurrent action to amend the charter and also to 
effect the reduction of stated capital, whether effected through such an 
amendment as indicated in subsection (a) of this section or effected otherwise 
as indicated in subsections (b) and (c) of this section, the statement to be executed 
by the corporation and filed, in accordance with the provisions of G.S. 55-4, may 
be ect as articles of amendment and certificate of reduction of stated 
capital. 

(f) Unless made in violation of contract, distributions made to shareholders 
after a reduction of stated capital and made as authorized in this Chapter give 
rise to no cause of action in favor of creditors, regardless of whether their claims 
arose before or after the reduction. (1901, c. 2, s. 19; 1908, c. 660, ss. 2, 3; Rev., 
g°11597 Crorrseil lob mi02o Calon gluco ace Lio SSe22a.7 1939. c. 199° Gos. s. 
55-61; 1953 RCRS22 sd 9b oN e213 (eset el 909, Celolbs.11o:;) 


As to decrease of capital stock of corpora- N.C. 76, 69 S.E. 747 (1910); Meisenheimer v. Al- 
tion under former law, see Heggie v. Peoples exander, 162 N.C. 226, 78 S.E. 161 (1918); 
Bldg. & Loan Ass’n, 107 N.C. 581, 12 S.E. 275 Thompson v. Shepherd, 203 N.C. 310, 165 S.E. 
(1890); Weaver Power Co. v. Elk Mt. Mill Co.,154 796 (1932). 


§ 55-49. Surplus, net profits and valuation of assets. — (a) Surplus is the 
excess of a corporation’s net assets, as defined in this Chapter, over its stated 
capital. Such surplus consists of earned surplus or capital surplus or both, and 
Shall be so classified on the books. 

(b) Except where provisions of this Chapter specifically require a different 
standard or impose additional limitations, the assets of a corporation may, for 
the purpose of determining the lawfulness of dividends or of distributions or 
withdrawals of corporate assets to or for the shareholders, be carried on the 
books in accordance with generally accepted principles of sound accounting 
practice applicable to the kind of business conducted by the corporation. 

(c) For the purpose of determining the lawfulness of dividends or of the 
purchase or redemption of shares, treasury shares shall not be counted as 
assets. 

(d) Earned surplus is the portion of the surplus of a corporation equal to the 
balance of its net profits, income, gains and losses, including gains and losses 
realized from the disposition or destruction of fixed assets (but not including 
unrealized appreciation in the value of any assets), from the date of 
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incorporation, after deducting subsequent distributions to shareholders and 
transfers to stated capital and to capital surplus to the extent that such 
distributions and transfers are made out of earned surplus, and after adding 
all transfers made from capital surplus as permitted by subsection (i) of this 
section, all computed in accordance with generally accepted principles of sound 
accounting practice applicable to the kind of business conducted by the 
corporation. 

(e) Capital surplus is the entire surplus of the corporation other than its 
earned surplus, and includes, without being limited to, paid-in surplus, surplus 
arising from reduction of stated capital Sad surplus arising from a revaluation 
of assets made in good faith upon demonstrably adequate bases of revaluation. 
Capital surplus may be classified on a corporation’s books and statements 
according to its derivation. 

(f) A surplus arising from the sale of treasury shares at a price in excess of 
the cost of their acquisition or from the retirement of treasury shares acquired 
at a price less than the amount of capital reduction to be effected by their 
retirement is not earned surplus and shall be accounted for as capital surplus 
or as some classification thereof. 

(¢) In computing earned surplus or net profits, deduction shall be made for 
such obsolescence, depletion, depreciation, losses, bad debts and other items as 
accords with generally accepted principles of sound accounting practice. 

(h) Repealed by Session Laws 1969, c. 751, s. 45. 

(i) A corporation may, by resolution of its board of directors, apply any part 
or all of its capital surplus to the reduction or elimination of any deficit in the 
earned surplus account but if there are outstanding shares entitled to 
preferential dividends, such action must be approved by the vote of a majority 
of such shares. 

(j) A corporation may, by resolution of its board of directors, create or add 
to a reserve or reserves out of its earned surplus or current net profits for an 
proper purpose set forth in the resolution, and may abolish or diminish any aad 
reserve upon determination by the board of directors that such reserve is no 
longer necessary or that it is in excess of the amount required for the purpose 
for which it was created; but no such reserve shall, except in accordance with 
generally accepted principles of sound accounting practice applicable to the kind 
of business conducted by such corporation, diminish the amount of earned 
surplus or net profits available for dividends. 

(k) Whenever two or more corporations are consolidated or merged, or 
whenever a corporation purchases all or substantially all of the outstanding 
shares or assets of another corporation as a going concern and pays all or 
substantially all the purchase price by the issuance of shares of the purchasing 
corporation, or whenever a corporation is reorganized, the earned surplus 
appearing on the books of the constituent or merged or purchased corporation 
or corporations or on the books of a corporation prior to reorganization may, 
to the extent that it is not capitalized, be entered as earned surplus on the books 
of the resultant or purchasing or reorganized corporation. 

(1) Where a parent corporation acquires and owns a majority of the shares of 
a subsidiary corporation or where a group of parent corporations in pursuit of 
a common interest acquires and owns all or substantially all of the shares of 
a Subsidiary corporation, a share dividend received by such a parent corporation 
or parent corporations out of surplus earned by the subsidiary after said 
acquisition may be treated by the recipient parent corporation as earned income 
in an amount corresponding, pro rata, to the amount of earned surplus of the 
subsidiary which was capitalized by virtue of the share dividend. (1955, c. 1371, 
te 1969 .0n7 5h gab 21 44551973. ¢, 46948.0152) 
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Editor’s Note. — The 1973 amendment in- Quoted in Watson v. Watson Seed Farms, 
serted “or substantially all” and “outstanding Inc., 253 N.C. 238, 116 S.E.2d 716 (1960). 
shares or” and made a change in punctuation 
near the beginning of subsection (k). 


§ 55-50. Dividends in cash or property. — (a) Subject to the restrictions 
provided in this section, the board of directors of a corporation may declare and 
pay dividends payable in cash or in property: 

(1) Out of the earned surplus of the corporation, or 

(2) Out of the amount of net profits earned during the current or preceding 
accounting period, each said period to be not less than six months or 
more than one year in duration, regardless of any impairment of stated 
capital, or 

(3) Out of the capital surplus of the corporation, but such dividends from 
this source may be paid only if the sources in subdivisions (1) and (2) 
of this subsection are unavailable and then only to shares entitled to 
preferential dividends and no capital surplus paid in by any class of 
stock may be used for the payment of dividends on any class junior 
thereto, or 

(4) In partial liquidation as permitted by subsection (e) of this section. A 
dividend paid from sources other than those indicated in subdivisions 
(1) and (2) of this subsection to shares not entitled to preferential 
dividends is a partial liquidation and is subject to the provisions of 
subsection (e) of this section. 

(b) Any provision inserted in any charter or bylaws or resolutions or 
agreement of the shareholders after this Chapter becomes effective purporting 
to make unavailable the sources mentioned in subdivisions (1), (2) and (8) of 
subsection (a) of this section for the payment of dividends to shares entitled to 
preferential dividends shall be null and void, but nothing herein shall invalidate 
any agreement between a corporation and its creditors restricting the payment 
of dividends. 

(c) No dividend payable in cash or in property may be declared or paid if upon 
the payment cheseots 

(1) There is reasonable ground for believing that the corporation would be 
unable to meet its obligations as they become due in the ordinary course 
of business, or 

(2) The liabilities of the corporation would exceed the fair present value of 
its assets, or 

(3) The highest aggregate liquidation preferences of shares entitled to such 
preference over the shares receiving the dividend would exceed the 
corporation’s net assets. 

(d) Subject to any provisions contained in its charter, for the purpose of payin 
a dividend out of earned surplus or net profits as permitted by subsection (a) 
of this section, a corporation engaged in the business of exploiting natural 
resources, patents, copyrights, leaseholds, and other assets wasting in a similar 
manner, or engaged primarily in the liquidation of specific assets, may compute 
its earned surplus or net profits derived from such exploitation or liquidation 
without taking into consideration the depletion or amortization of such assets 
resulting from lapse of time or from consumption, liquidation, or exploitation 
of such assets. If a dividend is paid from a source so computed, the corporation 
shall make the disclosure required by subsection (g) of this section. 

(e) The board of directors of a corporation may distribute to its shareholders 
in eats liquidation, out of capital surplus (including a surplus created by 
reduction of stated capital), a portion of its assets, subject to the following 
provisions: 


244 


§ 55-50 CH. 55. BUSINESS CORPORATION ACT § 55-50 


(1) Except in a case within subdivision (2) of this subsection, the distribution 
vale made only upon a determination by the board of directors that 
the assets of the corporation are in excess of the needs of its business, 
and upon authorization by a resolution adopted by the holders of a 
majority of the shares of each class, whether or not otherwise entitled 
to vote, and the distribution shall be made pro rata to the class or 
classes of shareholders as specified in the said resolution. Such 
distribution is not deemed to be a liquidation within the liquidation 
preferences to which any class of shares may be entitled, unless the 
charter otherwise provides. 

(2) If the corporation is organized for the purpose of liquidating specific 
assets (otherwise than by the exploitation of natural resources) and is 
solely engaged in that activity, the distribution may be made as 
specifically provided in the charter with respect to such a distribution, 
without the vote of shareholders and without regard to the provisions 
of subsection (g) of this section. 

(3) In addition to all other restrictions upon the payment of dividends 
imposed by this section, no distribution permitted by this subsection 
shall be made if thereupon the present fair value of the assets of the 
corporation is less than twice the amount of its liabilities. 

(f) Partly paid shares are entitled to participate in dividends on the basis of 
the percentage of the consideration actually received by the corporation thereon, 
unless the charter or subscription agreement provides for lesser dividend 
payments. 

g) Concurrently with the payment of a dividend the corporation shall disclose 
to the shareholders receiving the same the source from which the dividend is 
paid if it is paid: 

(1) Otherwise than out of earned surplus, or 

(2) Out of earned surplus if within one year prior to the dividend payment 
a deficit in the earned surplus account has been reduced or eliminated 
as permitted by G.S. 55-49(i), or 

(3) Out of earned surplus or net profits computed without deduction for 
depletion of natural resources. 

(h) The provisions of the foregoing subsections shall not apply to banks, 
insurance companies, and investment companies registered under the 
Investment Company Act of 1940. 

(i) Repealed by Session Laws 1969, c. 751, s. 45. 

(j) Nothing in this section shall impair any rights which a shareholder may 
have on general principles of equity to compel the payment of dividends, but, 
except for actions started before this Chapter becomes effective, all rights 
previously conferred by statute upon shareholders to force a corporation to pay 
dividends are hereby abrogated. 

(k) Any action by a shareholder to compel the payment of dividends may be 
brought against the directors, or against the corporation with or without joinin 
the directors as parties. The shareholder bringing such action shall be entitled, 
in the event that the court orders the payment of a dividend, to recover from 
the corporation all reasonable expenses, including eM fees, incurred in 
maintaining such action. If a court orders the payment of a dividend, the amount 
ordered to be paid shall be a debt of the corporation. 

(1) As used in this subsection, net profits shall mean such net profits as can 
lawfully be paid in dividends to a particular class of shares after making 
allowance for the prior claims of shares, if any, entitled to preference in the 
payment of dividends, but in the determination of such profits the provisions 
of subsection (d) of this section shall not apply. If during its immediately 
preceding fiscal. period a corporation having less than 25 shareholders on the 
final day of said period has not paid to any class of shares dividends in cash or 
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propery amounting to at least one third of the net profits of said period allocable 
to that class, the holder or holders of twenty percent (20%) or more of the shares 
of that class may, within four months after the close of said period, make written 
demand upon the corporation for the payment of additional dividends for that 
eriod. After a corporation has received such a demand, the directors shall, 
uring the then current fiscal period or within three months after the close 

thereof, either (i) cause dividends in cash or property to be paid to the 
Shareholders of that class in an amount equal to the difference between the 
dividends paid in said preceding fiscal period to shareholders of that class and 
one third of the net profits of said period allocable to that class, or in such lesser 
amount as may be demanded, or (ii) give notice pursuant to subsection (m) of 
this section to all shareholders making such demand. A corporation shall not, 
however, be required to pay dividends pursuant to such demand insofar as (i) 
such payment would exceed fifty percent (50%) of the net profits of the current 
fiscal period in which such demand is made, or (ii) the net profits are being 
retained to eliminate a deficit, or (i1i) the payment of dividends would be a breach 
of a bona fide agreement between the corporation and its creditors restricting 
the payment of dividends, or (iv) the directors of the corporation can show that 
its earnings are being retained to meet the reasonably anticipated needs of the 
business and that such retention of earnings is not inequitable in light of all the 
circumstances. Upon receipt of such a demand a corporation may elect to treat 
any dividend previously paid in the current fiscal period as having been paid in 
the preceding fiscal period, in which event the corporation shall so notify all 
shareholders. If a dividend is paid in satisfaction of a jenna made in accordance 
with this subsection it shall be deemed to have been paid in the period for which 
it was demanded, and all shareholders shall be so informed concurrently with 
such payment. 

(m) Upon receipt of a demand from the holders of twenty percent (20%) or 
more of the shares of any class of shares pursuant to subsection (1) of this 
section, the corporation receiving such demand may, during the then fiscal 
period or within three months after the close thereof, given [give] written notice 
to each shareholder making such written demand that the corporation elects to 
redeem all shares held by such shareholder in lieu of the payment of dividends 
as provided in subsection (1) of this section and shall pay to such shareholder 
the fair value of his shares as of the day preceding the mailing or otherwise 
reasonably dispatching of the notice. A shareholder receiving such notice shall 
thereafter be entitled to receive the fair value of his shares, subject only to the 
surrender by him of his certificate representing his shares and to the provisions 
of G.S. 55-52, which value shall be determined and paid as follows: 

(1) If within 30 days after the date upon which a shareholder becomes 
entitled to payment for his shares under this subsection, the value of 
the shares is agreed upon between the shareholder and the corporation, 
payment therefor shall be made within 60 days after the agreement, 
upon surrender of the certificate representing the shares, whereupon 
the shareholder shall cease to have any interest in such shares or in 
the corporation. 

(2) If within the such 30-day period the shareholder and the corporation do 
not agree as to the mies of the shares, the shareholder may, within 
60 days after the expiration of the 30-day period, file a petition in the 
pupemion court of the county of the registered office of the corporation 
asking for the appointment by the clerk of three qualified and 
disinterested appraisers to appraise the fair value of the shares. A 
summons as in other cases of special proceedings, together with a copy 
of the petition, shall be served on the corporation at least 10 days prior 
to the hearing of the petition by the court. The award of appraisers, 
or a majority of them, if no exceptions be filed thereto within 10 days 
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after the award shall have been filed in court, shall be confirmed 
by the court, and when confirmed shall be final and conclusive, and the 
shareholder upon depositing the proper share certificates in court, shall 
be entitled to judgment against the corporation for the appraised value 
thereof as of the date prescribed in this section, together with interest 
thereon to the date of such confirmation. If either party files exceptions 
to such award within 10 days after the award shall have been filed in 
court, the ease shall be transferred to the civil issue docket of the 
superior court for trial during term and shall be there tried in the same 
manner, as near as may be practicable, as is provided in Chapter 40 for 
the trial of cases under the eminent domain law of this State, and with 
the same right of appeal as is permitted in said Chapter. The court shall 
assess the cost of said proceedings as it shall deem equitable. Upon 
payment of the judgment the shareholder shall cease to have any 
interest in the shares or in the corporation and the corporation shall be 
entitled to have said share certificates surrendered to it by the clerk 
of court for cancellation. Unless the shareholder shall file such petition 


within the time herein prea cabes he and all persons claiming under him 


shall have no right o 


payment hereunder but in that event nothing 


herein shall impair his status as shareholder. 

Shares acquired by a corporation pursuant to payment of the agreed value 
thereof or to payment of the judgment entered therefor, as in this subsection 
provided, may be held and disposed of by the corporation as in the case of other 
treasury shares. (Code, s. 681; 1901, c. 2, ss. 38, 52; Rev., ss. 1191, 1192; C. S., 
SSL Seti LUA LAC lle Lao G C4 Sark amenSSadosLOeo0-blOeldoD, Cc. 
PS (1s, asl 00, Calo lLOgs, 10) L900, Ca120; Lv09, C. (Ol, SSu 22, Ao ab OES. Ce40U, 


ss. 18-20; c. 683; c. 1087, ss. 3-5.) 


Editor’s Note. — The first 1973 amendment 
rewrote the first sentence of subsection (d), sub- 
stituted “the charter or subscription agreement 
provides for lesser dividend payments” for 
“otherwise provided in the charter or subscrip- 
tion agreement” at the end of subsection (f) and 
added subsections (1) and (m). New subsections 
(1) and (m) reenact the concept previously found 
in subsection (i), which was repealed in 1969. 


The second 1973 amendment deleted: ‘“‘and”’ 
preceding “insurance” and added the language 
beginning ‘‘and investment companies” in sub- 
section (h). 

The third 1973 amendment, in the fourth sen- 
tence of subsection (1), deleted “insofar as” at 
the beginning of clause (ii) and present clause 
(iv), substituted “reasonably” for “reasonable” 
in present clause (iv), inserted present clause (ili) 
and designated former clause (iii) as (iv). 


For note on the 1965 amendments to this 
Chapter, see 44 N.C.L. Rev. 1106 (1966). 


Joinder of Suit for Failure to Declare Divi- 
dends with Cause of Action for Liquidation. — 
A stockholder in a corporation may sue the cor- 
poration, and join its directors as defendants, for 
failure to declare adequate dividends from the 
corporation’s earnings; and may join therewith 
a second cause of action for liquidation and in- 
voluntary dissolution of the corporation based 
upon bad faith management in suppressing divi- 
dends and in deflating the value of the corpora- 
tion’s assets, thus precluding the plaintiff stock- 


holder from obtaining either a fair dividend or 
a fair market for his stock. Dowd v. Charlotte 
Pipe & Foundry Co., 263 N.C. 101, 189 S.E.2d 10 
(1964). 


For cases decided under former statute, 
which required the directors of a corporation to 
pay the whole of its accumulated profits in divi- 
dends, subject only to the limitation that neither 
the corporation’s capital stock nor its working 
capital should be impaired, see Attorney Gen. v. 
President & Dirs. of State Bank, 21 N.C. 545 
(1837); Burroughs & Springs v. North Carolina 
R.R., 67 N.C. 376 (1872); Trustees of Univ. v. 
North Carolina R.R., 76 N.C. 103 (1877); Whit- 
lock v. Alexander, 160 N.C. 465, 76 S.E. 588 
(1912); Winstead v. Hearne Bros. & Co., 173 N.C. 
606, 92 S.E. 613 (1917); Cannon v. Wiscassett 
Mills Co., 195 N.C. 119, 141 S.E. 344 (1928); 
Amick v. Coble, 222 N.C. 484, 28 S.E.2d 854 
(1948); Southern Mills v. Armstrong, 223 N.C. 
495, 27 S.E.2d 281, 148 A.L.R. 1248 (1948); Steele 
v. Locke Cotton Mills Co., 231 N.C. 636, 58 S.E.2d 
620 (1950); Nebel v. Nebel, 241 N.C. 491, 85 
S.E.2d 876 (1955). 


For cases decided under former statute pro- 
viding that dividends should be paid only from 
surplus or net profits arising from the corpora- 
tion’s business, see Seminole Phosphate Co. v. 
Johnson, 188 N.C. 419, 124 S.E. 859 (1924); Can- 
non v. Wiscassett Mills Co., 195 N.C. 119, 141 
S.E. 344 (1928). 
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As to suits in equity to compel declaration and 
payment of dividends, see Gaines v. Long Mfg. 
Co., 2384 N.C. 331. 67 S.E.2d 355 (1951). 


§ 55-51. Share dividends. — (a) Subject to the restrictions provided in this 
section, the board of directors of a corporation may declare and pay dividends 
in its own authorized but unissued shares out of any surplus of the corporation 
upon the following conditions: 

(1) Ifa dividend is payable in its own shares having a par value, such shares 
shall be iseted at not less than the par value thereof and there shall 
be transferred to stated capital at the time such dividend is paid an 
amount of surplus equal to the aggregate par value of the shares to 
be issued as a dividend. If such shares are issued at more than the par 
value thereof, an amount of surplus equal to the excess over the 
aggregate par value of the shares shall be credited to a capital surplus 
account in accordance with generally accepted principles of sound 
accounting practice applicable to the kind of business conducted by the 
corporation. 

(2) If a dividend is payable in its own shares without par value, such shares 
shall be issued at a value to be ascertained and stated by the board of 
directors by resolution adopted at the time such dividend is declared, 
and there shall be transferred to stated capital at the time such dividend 
is paid an amount of surplus re be to the aggregate value so 
ascertained and stated in respect of such shares; and the amount per 
shares so transferred to stated capital shall be disclosed to the 
Mites eels receiving such dividend concurrently with the payment 
thereof. 

(b) No dividend payable in shares of any class shall be paid to the holders of 
shares of any other class nor shall any share dividend be paid to holders of shares 
entitled to preferential dividends nor shall any share dividend be paid which 
would mie the voting position of different classes of shares with respect to 
voting for directors, unless: 

(1) The share dividend is paid to holders of shares entitled to preferential 
peymene of dividends which by the charter are required or permitted 
to be paid in a specified number of shares, whether of that same class 
or of another designated class, or 

(2) The share dividend is specifically authorized by the vote of a majority 
of shares of each class that might be adversely affected by such a share 
dividend. Such vote may, if so stated in the resolution of the 
shareholders, be effective authorization to the directors for one year 
thereafter for the declaration and payment of such a share dividend if 
the amount of said dividend is specifically fixed or limited for the shares 
which are to receive it as stated. 

(c) Disclosure similar to that required by G.S. 55-50(g) shall be made if a share 
dividend is paid from a source which in the case of cash dividends would require 
disclosure under G.S. 55-50(g). 

(d) A corporation making a distribution of treasury shares among its 
shareholders shall, concurrently with delivery of the corresponding certificate 
or script, designate the transaction as a distribution of treasury shares and shall 
not represent it to be a share dividend. 

(e) A split-up or division of the issued shares of any class into a greater 
number of shares of the same class without increasing the stated capital of the 
corporation shall not be construed to be a share dividend within the meaning 
of this section. (1955, c. 1871, s. 1; 1959, c. 1816, ss. 17, 18.) 


As to stock dividends under former law, see 
Whitlock v. Alexander, 160 N.C. 465, 76 S.E. 538 
(1912). 
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§ 55-52. Acquisition by a corporation of its own shares. — (a) A corporation 
may acquire its own shares by gift, bequest, merger, consolidation, distribution 
of the assets of another corporation, exchange of its shares or as permitted in 
this section by purchase or redemption. 


(b) Subject to the provisions of subsection (e) of this section, a corporation 
may, by action of its board of directors, purchase and pay for its shares, or 
redeem such shares if redeemable, regardless of any impairment of stated 
capital, in the following cases: 

(1) To collect, settle, compromise or release in good faith a debt of or claim 
against any shareholder or subscriber of its shares; 

(2) To eliminate fractional shares or to avoid their issuance; 

(3) To satisfy claims of dissenting shareholders entitled to payment for 
their shares under the provisions of G.S. 55-118; 

(4) To perform its obligation or exercise its right to purchase shares of an 
employee or former employee under a written agreement relating to 
the employment, or to perform its obligation or exercise its right under 
a written agreement to purchase shares of a deceased or disabled 
shareholder upon death or disability; 

(5) If the corporation is organized to engage in the business of investing 
in securities and is engaged in no other business, to perform its 
agreement to repurchase its shares, at prices substantially equivalent 
to their proportionate interests in the assets of the corporation; 

(6) Subject also to the provisions of subsection (f) of this section, to acquire 
for retirement, at prices not exceeding their redemption price, its shares 
that are subject to redemption. 


(c) Subject to the provisions of subsections (e) and (f) of this section, a 
corporation may, by the action of its board of directors, purchase and pay for 
its shares, but only out of surplus and only in the following cases: 

(1) If an offer is made to purchase pro rata from all its shareholders or all 
of a class of shareholders. 

(2) From any shareholder shares which at the time are listed on an 
organized securities exchange. 

(3) From any shareholder of any class, if the board of directors shall have 
obtained authorization so to purchase, within a period of one year 
preceding the purchase, by vote of a majority of the shares of the 
corporation entitled to vote after full aieclegune to the holders of all 
such shares of the specific purpose of the proposed purchase, together 
with a statement of the number and class of shares proposed to be 
purchased. Such vote shall not be required for each specific purchase, 
provided the total number of shares purchased from any class shall not 
exceed the maximum number of shares of that class authorized to be 
purchased. 

(4) From any shareholder in the exercise of the corporation’s right to 
purchase the shares pursuant to restrictions upon the transfer thereof. 

(5) In connection with stabilizing operations authorized by the Securities 
and Exchange Commission or other regulatory authority. 

(6) Repealed by Session Laws 1969, ¢. 751, s. 45. 


(d) A corporation may acquire shares issued by a parent corporation by 
purchase from such parent corporation, gift, bequest, merger, consolidation, 
distribution of the assets of the parent or another corporation or otherwise, but 
not by purchase of the outstanding shares of the parent. 
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(e) A corporation shall not purchase or redeem its shares if at the time of or 
as a result of such acquisition: 

(1) There is reasonable ground for believing that the corporation would be 
unable to meet its obligations as they become due in the ordinary course 
of business, or 

(2) The liabilities of the corporation would exceed the fair present value of 
its assets, or 

(3) The highest aggregate liquidation preference of the shares to remain 
outstanding having prior or equal claims to the assets of the 
corporation would exceed the net assets of the corporation, or 

(4) There exists any unpaid accrued dividends or dividend credits with 
respect to any shares entitled to preferential dividends ahead of the 
shares to be purchased, but the provisions of this subdivision (4) shall 
not apply to purchases made as permitted in subdivisions (1), (2), (3) or 
(4) of subsection (b) of this section. 

(f) A corporation shall not purchase its redeemable shares, otherwise than by 
redemption or as permitted in subdivisions (1) to (5) inclusive of subsection (b) 
of this section, at a time when there exists a default in the payment of accrued 
dividends or any dividend credit upon said shares, unless prior to such purchase 
notice in writing stating the intention so to purchase aa the amount intended 
to be applied thereto is seasonably mailed to the holders of shares of the class 
to be purchased or unless adequate publicity of such intention and amounts is 
otherwise given within a time reasonably calculated to apprise the market of 
the proposed action. 

( ) Unless steps are taken to consummate a reduction of capital as provided 
in CS, 55-48, the acquisition of treasury shares shall not be deemed to effect 
a reduction of stated capital, whether or not the said shares are purportedly kept 
as treasury shares or are purportedly retired or canceled by the corporation. 

(h) Redemption of shares by a corporation may be made either pro rata or b 
lot as provided in the charter or in resolutions adopted in conformity with G.S. 
50-42, as the case may be, or, in the absence of such provision, pro rata or by 
lot as the board of directors may determine. 

(i) Treasury shares shall not carry voting or dividend rights, except rights in 
share dividends paid pursuant to G.S. 55-51. 

(j) This section shall apply also to corporations not formed under this Chapter, 
subject to such further restrictions on the purchase or redemption of shares as 
may be contained in special statutory provisions applicable to such corporations. 
(1955;:c Biles L957 e1089" 19598eni sib. 621931965' cs 006; 1967, c 1163; 
1969, cefbli'ss, 23227445) 1973s ce LOGT)) 


Editor’s Note. — The 1973 amendment added 
“except rights in share dividends paid pursuant 
to G.S. 55-51” at the end of subsection (i). 

For article discussing this section, see 34 
N.C.L. Rev. 482 (1956). 

Corporation May Purchase Its Own Stock. 
— Even prior to this section a corporation, un- 


less restrained by some provision of its organic 
law, could purchase its own stock from holders 
thereof, and the latter were entitled to all rights 
of other creditors of the corporation for the pro- 
tection and enforcement of their demand for 
payment. Blalock v. Kernersville Mfg. Co., 110 
N.C. 99, 14 8.E. 501 (1892). 


ARTICLE 6. 


Shareholders. 


§ 55-53. Liability of shareholders arising from acquisition of shares. — (a) 
As used in this section, the term ‘‘watered shares” means shares which: 
(1) Were issued for money at less than their par value in contravention of 


G.S. 55-46(c); or 
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(2) Were issued, with or without par value, for a consideration other than 
money to a person who influenced the corporation to enter the said 
consideration on its books at an overvaluation, unless the value so 
entered is conclusive under the provisions of G.S. 55-46(f); or 

(3) Were issued, with or without par value, for property to a person who 
held such property as constructive trustee for the corporation and who 
in transferring said property to the corporation received therefor a 
greater number of shares than his fiduciary duties permitted; or 

(4) Were issued, with or without par value, for an amount of consideration 
which, after giving full recognition to the freedom of business 
judgment exercised in good faith, substantially and unfairly diluted the 

oldings of other shareholders and were issued to a person who had 
knowledge that the directors of the corporation were ehereBy violatin 
their fiduciary duties to the corporation or to its shareholders. As hiked 
in this paragraph shareholders include, but are not limited to, those 
persons who purchase shares from the corporation or from its 
promoters in accordance with a plan already entertained by the 
promoters and who so purchase without adequate disclosure to them 
that their shares are diluted by the lesser amount of consideration 
received by the corporation for shares previously issued to promoters. 

(b) Every original holder of watered shares shall be subject to: 

(1) Liability to the corporation for the excess of the par value of said shares 
over the price paid for their issuance or, as the case may be, for the 
amount of overvaluation of the consideration entered upon its books, 
unless the valuation so entered is conclusive under the provisions of 
G.S. 55-46(f), over and above the maximum valuation that could in good 
faith have been fixed therefor; but this lability exists 
a. Only if there is reasonable ground to believe that creditors or 

shareholders may have relied on such excess or overvaluation and 
b. Only to the extent necessary to pay the claims of such creditors or 
adiaee the equities of such shareholders, or 

(2) Cancellation, in an action by the corporation, of such a number of shares 
as shall cure the dilution or breach of fiduciary duty which made the 
said shares watered shares; and if cancellation is impossible on the 
ground that such holder no longer retains the said number of shares, 
he shall be liable for such an amount in money as will fairly redress 
the injury to other shareholders occasioned by the said dilution or 
breach of fiduciary duty. 

(c) The remedies in subsection (b) of this section are cumulative, but any 
money recovery had thereunder shall be deemed to be additional consideration 
paid for the shares in question. 

(d) In any action by the corporation to enforce rights under subsection (b) of 
this section, the relief granted may include orders for the distribution of any 
recovery by the corporation to such creditors, shareholders, or former 
shareholders, as may have been damaged by the transaction upon which the 
action is based. 

(e) Except in the case of watered shares, shareholders shall be subject to no 
assessment or liability thereon other than that arising from the unpaid balance, 
if any, of the agreed consideration, even if all the shares are owned by one 
person. 

(f) Every original holder of watered shares or of shares not fully paid as 
agreed shall continue liable thereon to the corporation notwithstanding any 
transfer of such shares. A transferee of such shares shall not be liable thereon 
if he acquired them in good faith without knowledge or notice that they were 
watered shares or shares not fully paid as agreed or if he acquired them from 


a transferor similarly free from liability. The burden of proof that the transferee 
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did not so acquire the shares shall be upon the adverse party. No prior holder 
of such shares can improve his position by taking from a later holder who is free 
from liability. 

(¢) No pledgees or other holder of shares as collateral security and no 
executor, administrator, conservator, guardian, trustee, receiver or other 
fiduciary shall be personally liable as a holder of or subscriber for shares of a 
corporation except to the extent that the record of shares issued or subscribed 
in his name without indication of representative capacity may have induced 
reliance upon his personal responsibility with respect to watered or unpaid 
shares, but the estate or funds in the hands of such fiduciary shall be liable, as 
equity may require. Nothing herein shall relieve a fiduciary from liability for 


breach of trust. 


(h) Nothing in this section shall limit any liability that a shareholder may incur 
on general principles of law or equity arising from the creation or maintenance 


of an inadequately capitalized incorporate 


enterprise or other abuse of the 


privilege of akan limited liability by incorporation. (1893, c. 471; 1901, c¢. 2, 


s. 22; Rev., s. 1162; 
s. 28.) 


Editor’s Note. — The paragraphs in the note 
below appeared under former 8 55-65, which was 
the counterpart of subsections (b) and (g) of this 
section. 

Stockholders of an insolvent corporation 
are liable pro rata for their unpaid subscrip- 
tions to an amount necessary to liquidate the 
corporate debts. McIver v. Young Hdwe. Co., 
144 N.C. 478, 57 S.E. 169 (1907); Whitlock v. Al- 
exander, 160 N.C. 465, 76 S.E. 538 (1912); Clay- 
poole v. McIntosh, 182 N.C. 109, 108 S.E. 4383 
(1921). 

Unpaid Balances to Be Collected. — The 
capital stock, paid or unpaid, of a corporation 
being a trust fund for the benefit of creditors, 
it is the duty of the courts, at the suit of credi- 
tors, to require unpaid subscriptions to be 
collected at least to the extent necessary to pay 
the unpaid debts of the corporation. Wilson Cot- 
ton Mills v. Randleman Cotton Mills, 115 N.C. 
475, 20 S.E. 770 (1894). 

In case of insolvency any unpaid balance may, 
by proper proceedings, be made available to the 
extent required for the settlement of outstand- 
ing claims. Whitlock v. Alexander, 160 N.C. 465, 
76 S.E. 588 (1912). 

Agreement for Release. — No agreement or 
arrangement between a corporation and _ its 
stockholders, whereby the latter are to be 
released from indebtedness on their subscrip- 
tions, will be valid or of any force as against 
creditors. Marshall Foundry Co. v. Killian, 99 
N.C. 501, 6 S.E. 680 (1888); Heggie v. People’s 
Bldg. & Loan Ass’n, 107 N.C. 581, 12 S.E. 275 
(1890). See also Gilmore v. Smathers, 167 N.C. 
440, 83 S.E. 823 (1914). 


Smear. S. 00-08 LUoDyC, Loil,'s/19:1969, c. 751, 


Suspension of Corporate Enterprise. — The 
mere fact that a proposed corporate enterprise 
has been suspended affords a subscriber to the 
capital stock no excuse for not paying his sub- 
scription according to his agreement. Raleigh 
Imp. Co. v. Andrews, 176 N.C. 280, 96 S.E. 1032 
(1918), aff'd, 178 N.C. 328, 100 S.E. 514 (1919). 

Corporation Not Legally Organized. — 
Where a person has agreed to become a stock- 
holder in a corporation and has enjoyed the bene- 
fits and privileges of membership, he cannot, in 
a suit by the corporation to recover his unpaid 
subscription, set up as a defense that the corpo- 
ration was not legally organized. Tar River Nav. 
Co. v. Neal, 10 N.C. 520 (1825); Elizabeth City 
Academy v. Lindsey, 28 N.C. 476 (1846); Wil- 
mington, C.R.R.R. v. Thompson, 52 N.C. 387 
(1860); Marshall Foundry Co. v. Killian, 99 N.C. 
501, 6 S.E. 680 (1888); Wadesboro Cotton Mills 
Co. v. Burns, 114 N.C. 353, 19 S.E. 238 (1894). 

Setoffs. — In a receiver’s action to collect un- 
paid stock subscriptions, a subscriber cannot set 
off a debt due him by the corporation. Nor can 
he credit himself with amounts he paid on an- 
other subscription. Vaughan-Robertson Drug 


‘Co. v. Grimes-Mills Drug Co., 173 N.C. 502, 92 


5.E. 376 (1917). 

Action by Corporation to Recover Amount 
Spent to Purchase Stock from Shareholders. 
— See Park Terrace, Inc. v. Burge, 249 N.C. 308, 
106 S.E.2d 478 (1959), discussing right of credi- 
tors to require payment of purchase price under 
former § 55-65. 


§ 55-54. Liability of shareholders for receiving unlawful payments. — Any 


shareholder who receives any redemptive or purchase price upon the redemption 
or purchase by a corporation of its shares or who receives any dividend or other 
withdrawal or distribution from the corporation, either at a time when the 
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corporation is or thereby will be rendered unable to meet its obligations as they 
mature in the ordinary course of business, or when the shareholder has 
knowledge that such receipt diminishes assets of the corporation contrary to the 
provisions of this Chapter, shall be liable to the corporation for the amount so 
received, including the amount of any obligation to the corporation thereby 
released, but this liability is subject to the same limitation as to time and amount 
as is contained in subsections (d) and (m) of G.S. 55-32 with respect to the liability 
of cee tre: por number of shareholders may be sued in the same action. (1955, 
ons asil: 


Cited in J.G. Dudley Co. v. Commissioner, 298 
F.2d 750 (4th Cir. 1962). 


§ 55-55. Shareholders’ derivative actions. — (a) An action may be brought 
in this State in the right of any domestic or foreign corporation by a shareholder 
or holder of a beneficial interest in shares of such corporation; provided that the 
plaintiff or plaintiffs must allege, and it must appear, that each plaintiff was 
a shareholder or holder of a beneficial interest in such shares at the time of the 
transaction of which he complains or that his shares or beneficial interest in such 
shares devolved upon him by operation of law from a person who was a 
shareholder or holder of a beneficial interest in such shares at such time. 

(b) The complaint shall allege with particularity the efforts, if any, made by 
the plaintiff to obtain the action he desires from the directors or comparable 
authority and the reasons for his failure to obtain the action or for not making 
the effort. 

(c) Such action shall not be discontinued, dismissed, compromised or settled 
without the approval of the court. If the court shall determine that the interest 
of the shareholders or any class or classes thereof, or of the creditors of the 
corporation, will be substantially affected by such discontinuance, dismissal, 
compromise or settlement, the court, in its discretion, may direct that notice, by 
publication or otherwise, shall be given to such shareholders or creditors whose 
interests it determines will be so affected. If notice is so directed to be given, 
the court may determine which one or more of the parties to the action shall 
bear the expense of giving the same, in such amount as the court shall determine 
and find to be reasonable in the circumstances, and the amount of such expense 
shall be awarded as costs of the action. 

(d) If the action on behalf of the corporation is successful, in whole or part, 
whether by means of a compromise and settlement or by a judgment, the court 
may award the plaintiff the reasonable expenses of maintaining the action, 
including reasonable attorneys’ fees, and shall direct the plaintiff to account to 
the corporation for the remainder of any proceeds of the action. 

(e) In any such action the court, upon final judgment and a finding that the 
action was brought without reasonable cause, may require the plaintiff or 
plaintiffs to pay to the defendant or defendants the reasonable expenses, 
including Oeek: fees, incurred by them in the defense of the action. (1978, 
enn409sis 212: 


§ 55-56. Preemptive rights. — (a) The charter may enlarge, limit or deny 
what would otherwise be the preemptive rights of shareholders. 

(b) Except as otherwise provided in the charter or in this section, the holders 
ef shares of any class, except shares which are limited as to dividends and 
liquidation rights, shall have the right, in case of the proposed sale by the 
corporation for cash of additional shares of the same class as those held by them, 
to purchase the additional shares in proportion to their then respective holdings 
at a price substantially no less favorable than the price at which such shares 
are to be offered to others. Such holders shall have a similar right in case of 
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the granting by the corporation of any option to purchase its shares of the class 
held by such holders or in case of a proposed sale by the corporation for cash 
of any securities convertible into or carrying an option to purchase shares of 
the class held by such holders. Such Br olit exists irrespective of whether the 
shares to be sold by the corporation are shares authorized in the articles of 
incorporation as originally filed or are treasury shares or other shares. Nothing 
herein is meant to give a shareholder the preemptive right to buy shares at a 
price determined by their par value. 

(c) Unless otherwise stated in the charter, there shall be no preemptive rights 
to acquire: 

(1) Shares issued within one year or to be issued pursuant to subscriptions 
accepted within one year, after the filing of the articles of incorporation, 
or 

(2) Shares issued or to be issued for considerations, other than money, 
deemed by the board of directors in good faith to be advantageous to 
the corporation’s business, or 

(3) Shares released from preemptive rights by vote of two thirds of the 
shares entitled to such preemptive rights, or 

(4) Shares sold or agreed to be sold to employees or options for shares 
granted to employees as provided in GS. 50-45, or 

(5) Shares issued or to be issued as a share dividend, or 

(6) Shares issued or to be issued to satisfy conversion rights or option rights 
theretofore granted by the corporation, or 

(7) Shares with respect to which the notice required by subsection (g) of this 
section has been given but which have not been purchased or subscribed 
within the prescribed time and which are thereafter sold or optioned 
to any other person or persons at a price no lower than and upon the 
other terms and conditions stated in such notice. 

(d) Holders of bonds, notes, debentures or other obligations convertible into 
shares and holders of shares convertible into shares of another class shall have 
no preemptive rights in shares into which they are convertible unless expressly 
granted in the charter or in the contract aan said holders. 

(e) The issuance of shares that are not subject to preemptive rights shall not 
impair any remedy which any shareholder may have for a breach of fiduciary 
duties on the part of the board of directors with respect thereto. The remed 
may include the granting of such preemptive rights or the cancellation of suc 
a number of shares or the compulsory issuance by the corporation of such a 
number of shares, or the allowance of such amount of money damages as the 
court may order. 

(f) The issue or sale by a corporation of shares carrying voting rights does 
not of itself confer preemptive rights upon shareholders whose voting powers 
are relatively diminished thereby but the issue or sale of such shares for the 
purpose of creating in a group or combination of shareholders the power to elect 
a majority of the board of directors is a breach of fiduciary duty within 
subsection (e) of this section. 

(6) The holders of shares entitled to preemptive rights under the charter or 
under this section shall be given written or printed notice briefly describing the 
shares with respect to which such rights exist and the period of time (not less 
than 15 days) within which and the terms and conditions, including the price, 
upon which such rights may be exercised. Such notice shall be delivered to each 
such holder, either personally or by mail, not less than 20 or more than 180 days 
prior to the expiration of the stated period within which such rights may Ae 
exercised. If mailed, such notice shall be deemed to be delivered when deposited 
in the United States mail addressed to the holder at his address as it appears 
on the record of shareholders of the corporation, with postage thereon prepaid. 
(1955, c. 1871, s. 1; 1969; c. 751, ss. 29-32.) 
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§ 55-57. Share certificates. — (a) No certificate shall be issued for any share 
until such share is fully paid. 

(b) Every shareholder of a corporation shall be entitled to a certificate or 
certificates for the fully paid shares owned by him. Each certificate shall be 
signed by the president or a vice-president of the corporation and by its 
treasurer, assistant treasurer, secretary or an assistant secretary, or its cashier 
or an assistant cashier in case of a bank, and may be sealed with the seal of the 
corporation or a facsimile thereof. The signatures of any such officers upon a 
certificate may be facsimiles or may be engraved or printed or omitted if the 
certificate is countersigned by a transfer agent, or registered by a registrar, 
other than the corporation itself or an employee of the corporation. In case any 
officer who has signed or whose facsimile or other signature has been placed 
upon such certificate shall have ceased to be such officer before such certificate 
is issued, it may be issued by the corporation with the same effect as if he were 
such officer at the date of its issue. 

(c) Every share certificate issued by a corporation which is authorized to issue 
shares for more than one class shall state upon the face or back thereof, in full 
or in the form of a summary, all of the designations, preferences, limitations, 
and relative rights, so far as the same have at that time been fixed and 
determined, of the shares of each class, and of the variations therein between 
any series of any class, authorized to be issued; and to the extent that the same 
shall not at that time have been fixed and determined, such share certificate shall 
state the authority of the shareholders or of the board of directors, as the case 
may be, to fix and determine the same. In lieu of such statement, however, the 
certificate may state upon the face or back thereof the designation of each class 
of shares having preferences or special rights in the payment of dividends, in 
voting, upon liquidation or otherwise and such other information concerning 
such shares as may be desired and shall state that the corporation will upon 
request furnish any shareholder, without charge, information as to the number 
of such shares authorized and outstanding and a copy of the portions of the 
charter or resolutions containing the designations, preferences, limitations and 
relative rights of all shares and ay series thereof. When so requested, the 
soe ee shall promptly so furnish the said information and copy. 

(d) Each share certificate shall also state upon the face thereof: 

(1) That the corporation is organized under the laws of this State. 

(2) The name of the person to whom issued. 

(3) The number and class of shares, and the designation of the series, if any, 
which such certificate represents. 

(4) The par value of each share represented by such certificate, or a 
statement that the shares are without par value. 

(e) The board of directors may authorize the issuance of a new share 
certificate in place of a certificate claimed to have been lost or destroyed without 
requiring a bond if in the judgment of the directors the circumstances justify 
omission of a bond, and they shall incur no liability for taking such action in good 
faith. (1885, c. 265; 1901, c. 2, s. 94; Rev., ss. 1165, 1166; C. S., s. 1162; 1927, c. 
1ise040), ce B095G 489 8655-6770] 9bducal STs.) 


Cross Reference. — See § 25-8-405 which, un- 
der certain circumstances, requires a corpora- 
tion to issue a replacement certificate. 


Nature of Stock Certificate. — A certificate 
of stock is simply a written acknowledgment by 
a corporation of the interest of the holder in its 
property and franchises. It has no value except 
that derived from the company issuing it, and its 
legal status is in the nature of a chose in action. 
Person v. Board of State Tax Comm’rs, 184 N.C. 
499, 115 S.E. 336 (1922). 


Evidence of Ownership of Stock. — A 
certificate for shares is not the stock itself, but 
constitutes only prima facie evidence of the own- 
ership of that number of shares. Misenheimer v. 
Alexander, 162 N.C. 226, 78 S.E. 161 (1918). 


Certificate Unnecessary. — Issuance of stock 
certificates is unnecessary either to the exis- 
tence of the corporation or to confer title to the 
stockholder. Powell Bros. v. McMullan Lumber 
Co., 158 N.C. 52, 68 S.E. 926 (1910). 
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§ 55-58. Issuance of fractional share certificates or script. — A corporation 
may, but shall not be obligated to, issue a certificate for a fractional share, and, 
by action of its board of directors, may sell said fractional share in any fair and 
equitable manner and pay cash equal to the value of said fractional share to the 
person entitled thereto. In lieu of issuing a certificate for a fractional share, a 
corporation may issue script in registered or bearer form which shall entitle the 
holder to receive a certificate for a full share upon the surrender of such script 
aggregating a full share. A certificate for a fractional share shall, but script 
shall not unless otherwise provided therein, entitle the holder to exercise 
proportionate voting rights, to receive dividends thereon, and to participate in 
any of the assets of the corporation in the event of liquidation. The board of 
directors may cause such script to be issued subject to the express condition 
therein that, if not exchanged for certificates representing full shares before 
a specified date, the shares for which such script is exchangeable may thereupon 
be sold by the corporation to others, in such fair manner as ma fe provided 
therein, or may promptly be purchased by the corporation at the eye value as 
determined upon the aforesaid date, and in either event the proceeds thereof paid 
to the holders of such script. (1955, c. 1871, s. 1; 1959, c. 1316, s. 20.) 


§ 55-59. Recognition of acts of record owners of shares or other securities. 
— (a) Except where the registration of shares or other securities has been 
changed by the corporation without surrender of the appropriate instrument and 
assignment (but regardless of the lack of competency or capacity of the 
assignor), a corporation may, subject to the further provisions of this section, 
treat as absolute owner of shares or other securities the person in whose name 
the shares or other securities stand of record on its books, just as if that person 
had full competency, capacity and authority to exercise all rights of ownership, 
irrespective of 


(1) Any knowledge or notice to the contrary or 

(2) Any description indicating a representative, pledge or other fiduciary 
ranean or any reference to any other instrument or to the rights of 
any other person appearing upon its records or upon the share 
certificate or other security. 


(b) Notwithstanding the provisions of subsection (a) of this section, a 
corporation shall treat a person as if he were a holder of record of its shares 
or other securities if that person shall furnish to the corporation proof of his 
appointment as: 


(1) An executor under the last will of a deceased holder of record of its 
shares or other securities; or 

(2) An administrator or collector of the estate of such holder; or 

(3) A guardian, committee, trustee or conservator of the estate of a ward, 
incompetent, or missing person who is a holder of record of its shares 
or other securities; or 

(4) A trustee in bankruptcy of such a holder; or 

(5) A statutory or judicial receiver or liquidator of the estate or affairs of 
such a holder. 

(c) When and as any fiduciary other than one described in subsection (b) of 
this section shall furnish proof satisfactory to the corporation of his authority 
to exercise any rights with respect to shares or other securities of the 
corporation which do not stand of record in his name, the corporation may treat 
such fiduciary as entitled to exercise such rights. 


(d) When one or more fiduciaries shall claim to be entitled to the same rights 
with Darl eee to the same shares or securities, the corporation may refuse to treat 
any of them as entitled to such rights unless and until proof, satisfactory to it, 
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shall be furnished as to which of such fiduciaries is entitled to the rights in 
question. 

(e) A corporation may treat as absolute owner of shares or other securities 
the survivor or survivors of persons to whom the same have been or may be 
issued with the words “as joint tenants,” “as joint tenants with right of 
survivorship” or “as joint tenants with right of survivorship and not as tenants 
in common’ following their names, upon the death of one or more of such 
persons. 

(f) A corporation shall incur no liability to any person by the exercise of any 
privilege to which it is entitled by this section, nor shall any of its rights be 
thereby impaired nor shall any of its acts or any corporate meeting be thereby 
invalidated. 

(¢) The corporation shall not be obligated to inquire into the existence of, or 
see to the performance or observance of, any duty or obligation to a third person 
by a holder of record of any of its shares or other securities or by anyone who 
it treats, as permitted or required by this section, as the absolute owner thereof. 

(h) When in accordance with any of the provisions of this section the 
corporation shall have treated a minor as entitled to exercise any rights of 
ownership in its shares or other securities, no subsequent disaffirmance or 
avoidance shall be effective as against the corporation. 

(i) The rights, privileges and immunities afforded to the corporation in this 
section shall extend also to each transfer agent and to each registrar of its 
shares or other securities, to its voting inspectors and to all agents of the 
corporation concerned with the exercise of any rights by any of its shareholders 
or security holders. 

(j) Nothing herein shall enlarge or affect the competency, authority, rights 
or obligations of any holder of record with respect to any other person than the 
corporation and its representatives described in the preceding subsection. 

(k) Nothing herein shall relieve a corporation from any liability which it 
otherwise would have for breach by it of a contract to which it is a party or for 
violation of lawful provisions in its charter or bylaws or for participating in bad 
faith with a fiduciary in breach of trust. 

(1) Nothing herein shall impair the duty of a corporation to abide by any valid 
judgment or decree or court order terminating or restricting the competency 
capacity, authority or rights of ownership of any holder of record of shares or 
other securities or of a fiduciary eee if and after a certified copy of that 
judgment, decree or court order is filed with the corporation or if that judgment, 
decree or order is rendered in a proceeding to which the corporation is a party. 
(D5 b .els i lees a L20] Joiecul 39.) 


Cross Reference. — As to transfer of securi- see 44 N.C.L. Rev. 290 (1966); 46 N.C.L. Rev. 520 
ties by fiduciaries, see 8§ 32-14 to 32-24. (1968). 

Editor’s Note. — For article on joint owner- 
ship of corporate securities in North Carolina, 


§ 55-60. Closing of transfer books and fixing record date. — (a) For the 
purpose of determining shareholders entitled to notice of or to vote at any 
meeting of shareholders or any adjournment thereof, or entitled to receive 
payment of any dividend, or in order to make a determination of shareholders 
for any other proper purpose, the board of directors of a corporation may provide 
that the stock transfer books shall be closed for a stated period but not to exceed, 
in any case, 50 days. If the stock transfer books shall be closed for the purpose 
of determining shareholders entitled to notice of or to vote at a meeting of 
shareholders, such books shall be closed for at least 10 full days immediately 
preceding the date of such meeting. 
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(b) In lieu of closing the stock transfer books, the bylaws, or in the absence 
of an applicable bylaw, the board of directors may fix in advance a date as the 
record date for any such determination of shareholders, such date in any case 
to be not more than 60 days and, in case of a meeting of shareholders, not less 
than 10 full days immediately preceding the date on which the particular action, 
requiring such determination of shareholders, is to be taken. 

(c) If the stock transfer books are not closed and no record date is fixed for 
the determination of shareholders entitled to notice of or to vote at a meeting 
or of shareholders entitled to receive payment of a dividend, the date on which 
notice of the meeting is mailed or the date on which the resolution of the board 
of directors declaring such dividend is adopted, as the case may be, shall be the 
record date for such determination of shareholders. 

(d) When a determination of shareholders entitled to vote at any meeting of 
shareholders has been made as provided in this section, such determination shall 
apply to any adjournment thereof regardless of its length except where the 
determination has been made through the closing of the stock transfer books 
and i stated period of closing has expired. (1955, c. 1371, s. 1; 1973, c. 469, 
Sebel: 


Editor’s Note. -— The 1973 amendment substi- 
tuted “60” for “fifty” near the middle of subsec- 
tion (b). 


§ 55-61. Meetings of shareholders. — (a) Meetings of shareholders may be 
held at such place, either within or without this State, as may be provided in the 
bylaws. In the absence of any such provision, all meetings shall be held at the 
registered office of the corporation. 

b) An annual meeting of the shareholders shall be held at such time as may 
be provided in the bylaws. Failure to hold the annual meeting at the designated 
time shall not work a forfeiture or dissolution of the corporation or affect 
otherwise valid corporate acts. Upon such failure, whether from lack of quorum 
or otherwise, a substitute annual meeting may be called in accordance with the 
provisions of subsection (c) of this section and any meeting so called may be 
designated as the annual meeting, or the judge of the superior court of the 
county where the corporation has its registered office may, upon the application 
of any shareholder, order a substitute meeting to be held as and for the annual 
meeting, and may fix the date therefor, fix the record date for determination 
of the shareholders entitled to vote thereat, and cause notice of the meeting to 
be given to said shareholders, in such manner as he may order, at the expense 
of the corporation. Subject to the provisions of G.S. 55-73(b), at such meeting 
the shares of stock there represented either in person or by proxy, shall 
constitute a quorum for the purpose of such meeting, notwithstanding the 
provisions of any other section of this Chapter or any provision of the bylaws 
or charter to the contrary. 

(c) Special meetings of the shareholders may be called by the president or the 
board of directors or such other officers or persons as may be provided in the 
charter or the bylaws or, at the written request of the holders of not less than 
one tenth of all the shares entitled to vote at the meeting, by any shareholder. 
When the meeting is thus called by a shareholder the call shall recite that it is 
made pursuant to the required request, but failure so to recite shall not 
invalidate an otherwise valid meeting. 

(d) Any matter relating to the affairs of a corporation is a proper subject for 
action at an annual meeting of shareholders, and unless required by some 
provision of this Chapter, the matter need not be specifically stated in the notice 
of the meeting. (1901, c. 2, ss. 46, 49, 51; Rev., ss. 1179, 1188, 1190; C. S., ss. 
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1168, soa 1176; G.S., ss. 55-105, 55-106, 55-113; 1955, c. 13871, s. 1; 1959, c. 1316, 
SSiez bees 


§ 55-62. Notice of shareholders’ meetings. — (a) Written or printed notice 
stating the place, day and hour of the meeting and, in case of a special meeting, 
the purpose or purposes for which the meeting is called, shall be delivered not 
less than 10 nor more than 50 days before the date of the meeting, either 
personally or by mail, by or at the direction of the president, the secretary, or 
the officer or persons ah the meeting, to each shareholder of record entitled 
to vote at such meeting. If mailed, such notice shall be deemed to be delivered 
when deposited in the United States mail addressed to the shareholder at his 
address as it appears on the record of shareholders of the corporation, with 
postage thereon prepaid. 

(b) If not less than seven days prior to the date of any forthcoming meeting 
of shareholders a shareholder mails to the shareholders entitled to vote at that 
meeting, or if not less than three days prior to said date he delivers to them 
personally, a written notice of his intention to bring before the meeting any 
specific proposal, that proposal shall be considered and acted upon at that 
meeting. The officers of the corporation shall, under the penalties of G.S. 55-38, 
make immediately available to a shareholder seeking to avail himself of this 
subsection who so requests the voting list prescribed by G.S. 55-64. 

(c) When a meeting is adjourned for 30 days or more, notice of the adjourned 
meeting shall be given as in the case of an original meeting. When a meeting 
is adjourned for less than 30 days in any one adjournment it is not necessary, 
unless the bylaws provide otherwise, to give any notice of the time and place 
of the adjourned meeting or of the business to be transacted thereat other than 
by RES at the meeting at which the adjournment is taken. (1955, c. 
IS YAS © 


§ 55-63. Irregular meetings; action without meetings. — (a) The 
transactions of any meeting of shareholders, however called and with whatever 
notice, if any, are as valid as though had at a meeting duly held after regular 
call and notice, if: 

(1) All the shareholders entitled to vote are present in person or by proxy 
ity no objection to holding the meeting is made by any shareholder, 
or 1 

(2) A quorum is present either in person or by proxy and no objection to 
Holarne the meeting is made by anyone so present, and if, either before 
or after the meeting, each of the persons entitled to vote, not present 
in person or by proxy, signs a written waiver of notice, or a consent 
to the holding of the meeting, or an approval of the action taken as 
shown by the minutes thereof. All such waivers, consents, or approvals 
shall be filed with the corporate records or made a part of the minutes 
of the meeting. 

(b) The absence from the minutes of any indication that a shareholder objected 
to ng aIe the meeting shall prima facie establish that no snch objection was 
made. 

(c) Any action which, under any provision of this Chapter, is required or 
permitted to be taken at a meeting of the shareholders, may be taken without 
a meeting if consent in writing, setting forth the action so taken, shall be signed 
by all of the persons who would be entitled to vote upon such action at a meeting 
and filed with the secretary of the corporation as part of the corporate records, 
whether done before or after the action so taken. Such consent shall have the 
same force and effect as a unanimous vote of shareholders, and may be stated 
as such in any certificate or document filed with the Secretary of State under 
this Chapter. (1955, c. 1371, s. 1; 1969, c. 751, s. 33.) 


Editor’s Note. — For article discussing this 
section, see 34 N.C.L. Rev. 432 (1956). 


259 


§ 55-64 CH. 55. BUSINESS CORPORATION ACT Seba 


§ 55-64. Voting list. — (a) The officer or era having charge of the record 
of shareholders of a corporation shall make, at least 10 days before each meeting 
of shareholders, a complete list of the shareholders entitled to vote at such 
meeting or any adjournment thereof, arranged in alphabetical order, with the 
address of and the number of shares held by each, which list, for a period of 
10 days prior to such meeting, shall be kept on file at the registered office of 
the corporation and shall be subject to inspection by any shareholder at any time 
during usual business hours. Such list shall also be produced and kept open at 
the time and place of the meeting and shall be subject to the inspection of any 
shareholder incre the whole time of the meeting. The record of shareholders 
required to be kept by subdivision (a)(3) of G.S. 55-37 shall be prima facie 
evidence as to who are the shareholders entitled to examine such list or the 
record of shareholders or to vote at any meeting of shareholders. 

(b) Failure to comply with the requirements of this section shall not affect 
the validity of any action taken at such meeting. 

(c) An officer or agent having charge of the record of shareholders who shall 
fail to prepare the list of shareholders, or keep the same on file for a period of 
10 days, or produce and keep it open for inspection at the meeting, as provided 
in this section, shall be lable to any shareholder suffering damage on account 
of such failure, to the extent of such damage, provided such shareholder has 
made written request therefor at least 20 days prior to such meeting. 

(d) Notwithstanding the foregoing provisions of this section, it shall not be 
necessary to prepare or produce a list of shareholders in any case where the 
record of shareholders actually presented readily shows, in alphabetical order 
or by alphabetical index, and by classes or series if such there be, the names 
of the shareholders entitled to vote, with their address and the amount of their 
holdings. (1955, ce. 1371, s. 1.) 


Cross Reference. — As to mandamus to re- Application to Building and Loan Associa- 
quire disclosure of names, addresses and hold- _ tions. — This section and § 55-37(a)(3) apply to 
ings of shareholders, see note to § 55-87. | building and loan associations. White v. Smith, 


Section Supplements § 55-37. — Section 256 N.C. 218, 123 S.E.2d 628 (1962). 
55-37(a)(3) is supplemented by 8 55-64. White v. 
Smith, 256 N.C. 218, 123 S.E.2d 628 (1962). 


§ 55-65. Quorum of shareholders. — (a) Unless otherwise provided in this 
Chapter or in the charter or in a bylaw adopted by the shareholders, a majority 
of the shares entitled to vote, represented in person or by proxy, shall constitute 
a quorum at a meeting of shareholders, but in no event shall a quorum consist 
of less than one third of the outstanding shares entitled to vote. 

(b) Shares shall not be counted to make up a quorum for a meeting if voting 
of them at the meeting has been enjoined or for any reason they cannot be 
lawfully voted. 

(c) The shareholders at a meeting at which a eee is present may continue 
to do business until adjournment, notwithstanding the withdrawal of enough 
shareholders to leave less than a quorum. 

(d) In the absence of a quorum at the opening of any meeting of shareholders, 
such meeting may be adjourned from time to time by the vote of a majority of 
the shares voting on the motion to adjourn, but no other business may be 
transacted until and unless a quorum is present. (1901, c. 2, s. 39; Rev., s. 1182; 
Gewese TD. 1927 Calas. cy, q SRDO-112, L9oonce loll seis Lalor Coa0d. Baal) 
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Editor’s Note. — The 1973 amendment substi- 
tuted ‘‘a bylaw” for “bylaws” near the begin- 
ning of subsection (a). 

Effect of Motion of Adjournment. — When 
a motion to adjourn a stockholders’ meeting has 
been carried, and a sufficient number have with- 
drawn to reduce the number of those present 
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below a majority of all the stock issued and out- 
standing, an election of officers cannot be law- 
fully held thereafter at that meeting, though the 
adjournment was carried by an illegal vote. 
Bridgers v. Staton, 150 N.C. 216, 63 S.E. 892 
(1909). 


§ 55-66. Votes required. — (a) A majority of the shares voted at a meeting 
of shareholders, duly held and at which a quorum is present, shall be sufficient 
to take or authorize action upon any matter which may properly come before 
the meeting, unless more than a majority is required by this Chapter or by the 
charter or a bylaw adopted by the shareholders. 

(b) Except where other provisions of this Chapter expressly make this 
subsection inapplicable, any corporation may by its charter or a bylaw adopted 
by its shareholders require for any purpose the concurrence of a greater 
proportion of the votes of any class or classes of shares than required by this 
Chapter for such purpose. 

(c) Any provision in the charter or bylaws prescribing the vote required for 
any purpose as permitted by this section may not itself be amended by a vote 
less than the vote therein prescribed. (1955, c. 1871, s. 1; 1978, c. 469, s. 22.) 


Cross Reference. — See § 55-73(b) and (c). 
Editor’s Note. — The 1973 amendment substi- 
tuted “a bylaw” for “bylaws” near the end of 


subsection (a), inserted “or a bylaw adopted by 
its shareholders” in subsection (b) and added 
subsection (c). 


§ 55-67. Voting of shares. — (a) Each outstanding share, regardless of class, 
shall be entitled to one vote on each matter submitted to a vote at a meeting 
of shareholders, except as otherwise lawfully provided in the charter and except 
as otherwise prescribed by subsection (b) of this section. Except as otherwise 
stated in the charter or in the subscription agreement, shares shall be entitled 
to full vote notwithstanding that they have not been fully paid. No shares shall 
be voted upon which an installment of the purchase price due to the corporation 
is past due and unpaid. 

b) Except as otherwise provided in this subsection, shares of its own stock 
owned by a corporation, directly or indirectly, through a subsidiary corporation 
or otherwise, shall not be voted and shall not be counted in determining the total 
number of shares entitled to vote. 

Notwithstanding any other provisions in this Chapter, shares of its own stock 
held by a corporation or by its subsidiary corporation in a fiduciary capacity shall 
not be voted in the election of directors and shall not be counted in determining 
the total number of shares entitled to vote in the election of directors if such 
corporation is the sole fiduciary, unless the instrument or court order 
establishing the fiduciary relationship provides that such shares may be voted 
as directed by some person other than the fiduciary and unless such person 
actually directs how such shares shall be voted; but if such corporation is not 
the sole fiduciary, then such shares may be voted in the election of directors by 
the other fiduciary or fiduciaries in accordance with the provisions of G.S. 55-69, 
and such shares shall be counted in determining the total number of shares 
entitled to vote in the election of directors. In all other matters, shares of its 
own stock held directly or indirectly by a corporation or through a subsidiary 
thereof as sole fiduciary or as a cofiduciary may be voted by the registered 
owner or owners, unless the instrument creating the fiduciary relationship 
provides otherwise. 

(c) Except where some inconsistent agreement exists for choosing directors, 
valid under the provisions of G.S. 55-78, directors shall be elected by a plurality 
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of the votes cast and at each election for directors every shareholder entitled 
to vote at such election shall have the right to vote, in person or by proxy, the 
number of shares standing of record in his name for as many persons as there 
are directors to be =icciet and for whose election he has a right to vote, or to 
cumulate his votes by giving one candidate as many votes as the number of such 
directors multiplied by the number of his shares shall equal, or by distributing 
such votes on the same principle among any number of such candidates. This 
right of cumulative voting shall not be exercised unless some shareholder or 
PEORY holder announces in open meeting, before the voting for directors starts, 

is intention so to vote cumulatively; and if such announcement is made, the 
chair shall declare that all shares entitled to vote have the right to vote 
cumulatively and shall announce the number of shares present in person and 
by proxy, and shall thereupon grant a recess of not less than one hour nor more 
than four hours, as he shall determine, or of such other period of time as is 
unanimously then agreed upon. Stockholders in any corporation now in existence 
under a charter which does not grant the right of cumulative voting may not 
exercise this right of cumulative voting when at the time of the election the stock 
transfer book of such corporation discloses, or it otherwise appears, that there 
is no stockholder who owns or controls more than one fourth a the voting stock 
of such corporation. Shares represented at a meeting by revocable proxy relating 
to that meeting or adjourned meetings thereof shall not be deemed shares 
“controlled” within the meaning of this subsection. (Rev., ss. 1183, 1184; 1907, 
Cr4pl, Soleo Coc hs ese LIA ddA ACH OSOt ta 9., S..00-LLO: 1951, 
C200) Si cal voo soul coe GO mes Ul 6S. 8 al0Dd6Ce1053¢CxclOLO, S.soosel 90a C. 
1065; 1969, clio, ssi354..553) 


When Cumulative Voting Applies. — See N.C. 693, 24 S.E. 489 (1896); Sheppard v. Rock- 
Bridgers v. Staton, 150 N.C. 216, 63 S.E. 892 ingham Power Co., 150 N.C. 776, 64 S.E. 894 
(1909). (1909). 

Agreement Depriving Stockholders of Right 
to Vote. — See Harvey v. Linville Imp. Co., 118 


§ 55-68. Proxies. — (a) Shares may be voted either in person or by one or 
more agents authorized by a written proxy executed by the shareholder or by 
his duly authorized attorney in fact. A telegram, cablegram, wireless message 
or photogram appearing to have been transmitted by a shareholder, or a 
photographic, photostatic or equivalent reproduction of a writing appointing one 
or more agents shall be deemed a written proxy within the meaning of this 
section. 

(b) A proxy is not valid after the expiration of 11 months from the date of 
its execution unless the person executing it specifies therein the length of time 
for which it is to continue in force, or limits its use to a particular meeting, but 
no proxy, whether or not designated as irrevocable as permitted by subsection 
(g) of this section, shall be valid after 10 years from the date of its execution, 
unless renewed or extended at any time before its expiration for not more than 
10 years from the date of such renewal or extension. 

(c) Any proxy duly executed is not revoked, and continues in full force and 
effect, until an instrument revoking it, or a duly executed proxy bearing a later 
date, is filed with the secretary of the corporation. A proxy is not revoked by 
the death or incapacity of the maker unless, before the vote is counted or the 
authority is exercised, written notice of the death or incapacity is given to the 
corporation. Notwithstanding that a valid proxy is outstanding the powers of 
the proxy holder are suspended, except in the case of a valid proxy which is 
designated as irrevocable as permitted by subsection (g) of this section, if the 
person executing the proxy is present at the meeting and elects to vote in person. 
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(d) If a proxy for the same shares confers authority upon two or more persons 
and does not otherwise provide, a majority of them present at the meeting, or 
if only one is present then that one, may exercise all the powers conferred by 
the proxy; but if the proxy holders present at the meeting are divided as to the 
right and manner of voting in any particular case and there is no majority, the 
voting of said shares shall be prorated. 

(e) Unless a proxy otherwise provides, any proxy holder may appoint in 
writing a substitute to act in his place. 

(f) A proxy Shall be irrevocable only when it clearly indicates that it is to be 
irrevocable and is held by any of the following or by a nominee of any of the 
following: 

(1) A pledgee of the shares which are the subject of the proxy; or 
(2) A person who has purchased or contracted to purchase the shares which 
are the subject of the proxy; or 
(3) A creditor or creditors of the corporation who extend or continue credit 
to the corporation in consideration of a proxy, if such proxy specifically 
states that it was given in consideration of such extension or 
continuation of credit, and sets forth the amount of, and the name of 
the person extending or continuing, credit; or 
(4) A person who has contracted to perform services for the corporation 
under a contract which requires a proxy, if the proxy states that it was 
given in consideration of the contract, the name of the person, and the 
period of the contract; or 
(5) A person, including an arbitrator, designated by or under a 
shareholders’ agreement permitted by G.S. 55-78. 
Any such proxy shall become revocable after the pledge is redeemed, or the 
contract of purchase has been performed and the purchaser has become a 
shareholder of record, or the debt of the corporation is paid, or the period of the 
contract has been terminated, or the agreement permitted by G.S. 55-73 has 
terminated. 

(g) A proxy may be revoked, notwithstanding a provision making it 
irrevocable, by a purchaser of shares without knowledge of the existence of such 
provision, unless notice of the proxy and of its irrevocability plainly appears on 
the face or back of the certificate representing such shares. 

(h) The foregoing provisions shall be applicable to proxies given by the 
holders of a corporation’s bonds, debentures or other obligations where a righ 
to vote is conferred upon such holders by the charter as permitted by ES, 
55-44.1. (1955, c. 1871, s. 1; 1959, c. 1816, s. 24; 1978, c. 469, ss. 23-25.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “designated as irrevocable as permitted by 
subsection (g) of this section” for “coupled with 
an interest or otherwise irrevocable by law” and 
inserted “before its expiration” in subsection (b), 
substituted ‘designated as irrevocable as per- 
mitted by subsection (g) of this section” for “by 
law irrevocable and which states on its face that 
it is irrevocable” in the third sentence of subsec- 
tion (c) and added subsections (f), (g) and (h). 


Assignment Reserving Possession and Right 
to Dividends. — A written agreement assigning 
stock in a corporation with authority to vote, 
reserving to the assignors who retain possession 
the right to all dividends, amounts only to a 
proxy. Bridgers v. Staton, 150 N.C. 216, 63 S.E. 
892 (1909). 

Applied in Stein v. Capital Outdoor Adv., Inc., 
273 N.C. 77, 159 S.E.2d 351 (1968). 


§ 55-69. Voting by corporations, pledgees, life tenants, fiduciaries and 
coowners. — (a) The president, any vice-president, the secretary or the treasurer 
of a domestic corporation holding shares of another corporation, domestic or 
foreign, and any such officer or the cashier or any trust officer of a banking 
or trust corporation holding shares of another corporation, domestic or foreign, 
and any like officer of a foreign corporation holding shares of a domestic 
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corporation, shall be deemed by the corporation issuing such shares to have 
authority to vote such shares and to execute proxies and written waivers and 
consents in relation thereto, whether such shares are held in a fiduciary capacity 
or otherwise, unless before a vote is taken or a waiver or consent is acted upon 
it is made to appear by a certified copy of the bylaws or resolution of the board 
of directors or executive committee of the corporation holding such shares that 
such authority does not exist or is vested in some other officer or person. In the 
absence of such certification or of an instrument executed in accordance with 
G.S. 55-36(a), a person executing any such proxies, waivers or consents or 
presenting himself at a meeting as one of such officers of a domestic or foreign 
corporation shall for the purposes of this section be prima facie deemed to be 
duly elected, qualified and acting as such officer and to be fully authorized, and 
in case of conflicting representation, the corporate shareholder shall be deemed 
represented by its senior officer, in the order first stated in this section. 

(b) A shaverolies whose shares are pledged shall be entitled to vote such 
shares until the shares have been transferred into the name of the pledgee, and 
thereafter the pledgee shall be entitled to vote the shares so long as they stand 
of record in his name. 

(c) If shares stand of record in the name of a person as life tenant, the 
corporation may treat such person as entitled to vote or represent such shares 
as if he were absolute owner, unless the record itself shows that he is not entitled 
to vote or unless G.S. 55-59(1) is applicable. 

(d) A fiduciary may, in person or by proxy, vote and execute waivers, consents 
or objections in respect of shares standing of record in his name, and a proxy 
executed by a fiduciary may confer general or discretionary power. 

(e) Any fiduciary described in G.S. 55-59(b), upon satisfactory proof of his 
appointment and qualification, and any other fiduciary upon satisfactory proof 
to the corporation of his actual authority to vote, may vote or execute waivers, 
consents or objections with respect to any shares of a corporation even if the 
shares stand of record in the name of the person for whom he is such fiduciary, 
but nothing herein is meant to curtail the privileges and immunities to which 
a corporation is entitled under G.S. 55-59. 

(f) If shares stand of record in the names of two or more persons, whether 
fiduciaries, joint tenants, tenants in common, tenants in partnership, or 
otherwise, or if two or more persons shall have the same fiduciary relationship 
respecting the same shares, then unless the instrument or order appointing them 
or creating the tenancy otherwise directs and it or a copy thereof is filed with 
the secretary of the corporation, their acts with respect to voting shall have the 
following effect: 

(1) If only one votes, in person or by proxy, his act binds all; 

(2) If more than one vote, in person or by proxy, the act of the majority so 
voting binds all; 

(3) If more than one vote in person or by proxy but the vote is evenly split 
on any particular matter, each faction is entitled to vote the shares in 
question proportionally. 

If the instrument so filed shows that any such tenancy is held in unequal 
interests, a majority or even-split for the purpose of this subsection shall be a 
majority or even-split in interest. 

(g) The principle of the preceding subsection shall apply, insofar as possible, 
to execution of proxies, waivers, consents or objections and for the purpose 
of ascertaining the presence of a quorum. (1901, ¢c. 2, ss. 42, 43; c. 474, ss. 1, 2; 
andes ok 1186/1187; GuSirsu ll 74) Gus. Sebo bile obbiclulsTl.eale lobo 
C. , Ss. 36. 


When Trustee May Vote. — See Haywood v. Vote of One Trustee Is Act of All Trustees. 
Wright, 152 N.C. 421, 67 S.E. 982 (1910). — Under North Carolina law, the vote of one 
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trustee ordinarily is the act of all the trustees Fulk & Needham, Inc. v. United States, 411 F.2d 
where the trust owns shares of corporate stock. 1408 (4th Cir. 1969). 


§ 55-70. Voting inspectors. — (a) Unless the charter or the bylaws otherwise 
provide, the board of directors in advance of any meeting of shareholders may 
appoint one or three voting inspectors to act at any such meeting or adjournment 
thereof, and in the absence of such appointment the officer or person acting as 
chairman of the meeting may, and shall if so requested by any shareholder or 
proxy holder, make such appointment. Any vacancy, whether from refusal to 
act or otherwise, may be filled by appointment of the chairman. If there are three 
ee the decision or certificate of any two shall be effective as the act of 
all. 

(b) The voting inspectors shall determine the number of shares outstanding, 
the voting power of each, the shares represented at the meeting, the existence 
of a quorum, the authenticity, validity and effect of proxies, receive votes, 
ballots, assents or consents, hear and determine all challenges and questions in 
any way arising in connection with the vote, count and tabulate all votes, assents 
and consents, determine and announce the result, and do such acts as may be 
proper to conduct the election or vote with fairness to all shareholders. 

(c) On request, the inspectors shall make a report in writing of any challenge, 
question or matter determined by them and make and execute a certificate of 
any fact found by them. 

(d) The certificate of the inspectors shall be prima facie evidence of the facts 
stated therein and of the vote as certified by them, unless overruled by a vote 
of a majority of the shares represented at the meeting, exclusive of the shares 
as to which there is a controversy. (1955, c. 1371, s. 1.) 


§ 55-71. Proceeding to determine validity of election or appointment of 
directors or officers. — (a) Any shareholder or director of a domestic 
corporation may commence a summary proceeding in the superior court to 
determine any controversy with respect to any election or appointment of any 
director or officer of ares corporation, and any shareholder or director of a 
foreign corporation authorized to transact business in this State shall have the 
same right with respect to any election held within this State. 

(b) The proceeding shall be brought in the county in which the registered 
office of the corporation is located in this State. 

(c) The proceeding shall be commenced by filing a verified petition in the 
BUD eT OE court directed to the resident judge or any judge holding court in the 

istrict. 

(d) The petition shall include: 

(1) The name of the county and court in which the proceeding is brought, 
and the title of the proceeding, which shall include as respondents the 
corporation, the person or persons whose purported election or 
appointment is questioned, and any person other than the petitioner, 
whom the petitioner alleges to have been elected or appointed. 

(2) A plain and concise statement of the facts constituting the grounds for 
contesting the validity of the election or appointment, and a prayer for 
the relief sought. 

(e) Upon filing of the petition a notice to the respondents fixing a time and 
place for the hearing, which place may be anywhere in the district, shall be 
signed and issued by any petitioner or his counsel. No summons shall be 
necessary, but a copy of the notice and petition shall be served upon each 
respondent at least 10 days prior to the hearing. If it appears by the petition 
or separate affidavits to the satisfaction of the judge that the respondent to be 
served cannot, after due diligence, be found in the State, the judge shall, at the 
election of the petitioner, either: 
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(1) Make an order for service by publication and direct that one publication 
of a notice, which shall include the time and place of the hearing, and 
statement of the notice of the relief sought be made in a designated 
newspaper qualified for legal advertising pursuant to G.S. 1-597; or 

(2) Make an order for service of the notice and a copy of the petition outside 
the State pursuant to G.S. 1-104. 

In the cases in which service by publication is allowed, the notice and petition 
is deemed served at the expiration of seven days from the date of the publication, 
and the party so served is then in court. 

(f) Upon or after the filing of the petition and issuance of the notice the judge 
may, upon application, issue an interlocutory order restraining the directors or 
officers whose election or appointment is challenged from acting, and may make 
such other order as he may deem proper with respect to the directors or officers 
who shall hold the contested offices pending the determination of the matter in 
controversy. 

(z) The petition shall be heard at the time and place fixed in the notice or at 
sits later time or other place in the district as the judge may designate. The 
hearing may be in chambers and shall be heard upon affidavit or oral testimony 
or both, in the discretion of the judge. 

(h) Upon completion of the hearing the judge, in determining the matter, may: 

(1) Declare the resuit of the election or appointment in controversy; 

(2) Order a new election or appointment and may include in such order 


provisions with respect to the directors or officers who shall hold the 
contested offices until a new election is held or Seen is made; 


(3) Determine the respective voting rights of shareho 


claiming to own shares; 


ers and of persons 


(4) Direct such other relief as may be just and proper. 
The order may be signed, either in or out of the district in which the hearing 
is held. (ISU01@ co 7. s 4 Rev seiied C8. 8. LIT 1935. c2413:.1937, ¢. 347: 


GS. 8. D0-L14 19 0p5 C151 les als) 


Editor’s Note. — The paragraphs in the note 
below appeared under former § 55-114, which 
was the counterpart of this section in the law in 
effect prior to July 1, 1957. 

Section 1-104, referred to in subdivision (e)(2), 
was repealed by Session Laws 1967, c. 954, s. 4. 

Statute Is Constitutional. — This statute, em- 
powering the court to continue corporate offi- 
cers in their respective offices with the same 
authority and emoluments enjoyed by them prior 
to controversy, provides an emergency remedy 
which does not affect the status of the corpora- 
tion but merely preserves the status quo pend- 
ing determination of controversy in order that 
the corporation may continue to function, not 
under the supervision of the court, but by virtue 
of corporate authority theretofore given, and 
therefore the remedy violates no constitutional 
right of stockholders or directors, but only im- 
poses upon them the rules of fair play in the 
exercise of their property rights. Thomas v. 
Baker, 227 N.C. 226, 41 S.E.2d 842 (1947). 

The statute is remedial in character. Thomas 
v. Baker, 227 N.C. 226, 41 S.E.2d 842 (1947). 

The corporation shall continue to function 
pending settlement of the dispute, not under the 
supervision of the court, but by virtue of corpo- 
rate authority theretofore bestowed. Hence the 


summary proceeding to avoid temporary corpo- 
rate paralysis. Thomas v. Baker, 227 N.C. 226, 
41 §.E.2d 842 (1947). 


Authority and Emoluments of Officers Con- 
tinued in Office. — An order continuing corpo- 
rate officers in their respective offices 
necessarily carries with it authorization and di- 
rection that such officers should continue to ex- 
ercise the same functions and receive the same 
emoluments as before the controversy giving 
rise to the proceeding. Thomas v. Baker, 227 
N.C. 226, 41 S.E.2d 842 (1947). 


Dispute as to Powers of President. — Where 
the directors of a corporation are evenly divided 
in a dispute as to whether its president should 
exercise managerial powers, and by reason of 
such division are unable to elect any officers of 
the corporation or resolve their differences over 
the management of the corporation, the superior 
court has jurisdiction in the premises under the 
statute upon petition properly filed. Thomas v. 
Baker, 227 N.C. 226, 41 S.E.2d 842 (1947). 


Interference with Officers in Performance 
of Their Duties. — The jurisdiction of the 
superior court to grant relief against the wrong- 
ful interference with the officers in the perform- 
ance of their duties or the wrongful refusal of 
an officer to perform the duties of his office 
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cannot be invoked in a proceeding under this _ has no jurisdiction to appoint a receiver for the 
section. Thomas v. Baker, 227 N.C. 226, 41 corporation. In re Hotel Raleigh, Inc., 207 N.C. 
S.E.2d 842 (1947). 521, 177 S.E. 648 (1935). 

Appointment of Receiver. — In a proceeding Applied in Stein v. Capital Outdoor Adv., Inc., 
under this section the judge of the superior court 273 N.C. 77, 159 S.E.2d 351 (1968). 


§ 55-72. Voting trust. — (a) Any number of shareholders of a corporation 
may, for any proper business purpose, create a voting trust, revocable or 
irrevocable, conferring upon a trustee or trustees the right to vote or otherwise 
represent their shares, for a period of not to exceed 10 years, by entering into 
a written voting trust agreement specifying the terms and conditions of the 
voting trust, by depositing an executed copy of the agreement with the 
corporation at its registered office, and by transferring their shares to such 
trustee or trustees for the purposes of the agreement. Trust certificates shall 
be issued by the trustees for the shares so transferred. The said copy of the 
voting trust agreement so deposited with the corporation shall be subject to the 
absolute right of examination by any shareholder of the corporation, in person 
or by agent, or by any holder of a beneficial interest in the voting trust, either 
in person or by agent, at any reasonable time. 

) Such trustee or trustees shall also cause to be kept a record of trust 
certificate holders similar to the record of shareholders required to be kept by 
corporations under this Chapter and such record shall be made available for 
inspection by trust certificate holders or by shareholders of the corporation who 
submit to the trustee or trustees satisfactory proof of their ownership of shares, 
all subject to the same terms, conditions, qualifications and penalties as are 
prescribed in G.S. 55-88 with respect to inspection by shareholders of the record 
of shareholders. The holder of a trust certificate shall be considered to be a 
shareholder of the shares represented by his trust certificate with respect to his 
right to inspect corporate books and records. 

(c) Notwithstanding the provisions of this section or of G.S. 55-59, the holders 
of record of the voting trust certificates shall have the same rights as if they 
were shareholders of record with respect to voting upon any amendment of the 
charter, amendment of the bylaws, reduction of stated capital, sale of the entire 
assets, merger, consolidation or dissolution. For this purpose the trustees, upon 
timely and adequate information and requests from the corporation, shall 
prepare and furnish the corporation with a list of the trust certificate holders, 
which shall conform substantially to the requirements of this Chapter relating 
to voting lists of shareholders, and the corporation shall send all proper notices, 
maintain and make available the said list for inspection and make all appropriate 
arrangements to permit the trust certificate holders to vote in person or by proxy 
at the meeting in question as if they were shareholders of record. This subsection 
(c) shall not apply to any voting trust initially created on or after October 1, 1978; 
and any voting trust created before that date may be amended by unanimous 
consent of the holders of record of the voting trust certificates to provide that 
this subsection (c) shall not thereafter be applicable to such voting trust. 

(d) The trustee or trustees under a voting trust agreement shall, except to 
the extent otherwise provided by the agreement or subsection (c) of this section, 
have the right to vote upon aad exercise any rights of dissent with respect to 
any charter amendment, merger, consolidation, dissolution, sale of assets or 
reduction of stated capital of the corporation. 

(e) At any time before the expiration of a voting trust agreement as originally 
created or as extended under this subsection, one or more holders of voting trust 
certificates may, by agreement in writing, extend the duration of such 
agreement, nominating the same or substitute trustee or trustees, for an 
additional period not to exceed 10 years from the date of such expiration. Such 
extension agreement shall not affect the rights or obligations of persons not 
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parties to the extension agreement, and such persons shall be entitled to remove 
their shares from the trust upon the expiration of the voting trust agreement 
and promptly to have their share certificates reissued to them. The extension 
agreement shall comply with all provisions of this section applicable to the 
original voting trust agreement. 

(f) The validity of a voting trust agreement, otherwise lawful, shall not be 
affected during a period of 10 years from the date of its creation or extension 
by the fact that by its terms it will or may last beyond such 10-year period. (1955, 
C21371,.s. 1; 196382c5123319T3))cx469 ess; 26-28.) 


Editor’s Note. — The 1973 amendment added _‘ Trust Principles Apply to Close Corporations?” 
the last sentence of subsection (c), rewrote sub- see 48 N.C.L. Rev. 342 (1970). 
section (d) and added subsections (e) and (f). Cited in Stein v. Capital Outdoor Adv., Inc., 
For note entitled “Voting Trusts — Should 273 N.C. 77, 159 S.E.2d 351 (1968). 


§ 55-73. Shareholders’ agreements. — (a) An agreement between two or 
more shareholders, if in writing and signed by the parties thereto, may provide 
that in the exercise of any voting rights of shares held by the parties, including 
any vote with respect to directors, such shares shall be voted as provided by the 
agreement, or as the parties may agree, or as determined in accordance with 
any procedure (including arbitration) specified in the agreement. Such 
agreement shall be valid and enforceable as between the parties thereto for a 
period not to exceed 10 years from the date of its execution; and in an action 
by a shareholder who is a party to such an agreement a court of competent 
jurisdiction may enjoin another party or parties to the agreement from voting 
his or their shares in violation thereof, or, if the corporation is made a party to 
the action, may set aside an election of directors or other action resulting from 
the voting of shares in violation .of the agreement, and may grant such other 
or further relief as may appear appropriate under the circumstances for the 
enforcement of the agreement. Sich agreement may be extended or renewed 
in like manner as a voting trust may be extended or renewed as provided by G.S. 
55-72(d). Nothing herein shall impair the privilege of the corporation to treat the 
shareholders of record as entitled to vote the shares standing in their names, 
as provided in G.S. 55-59 nor impair the power of a court to determine voting 
rights as provided in G.S. 55-71. 

(b) Except in cases where the shares of the corporation are at the time or 
subsequently become generally traded in the markets maintained by securities 
dealers or brokers, no written agreement to which all of the shareholders have 
actually assented, whether embodied in the charter or bylaws or in any side 
agreement in writing and signed by all the parties thereto, and which relates 
to any phase of the affairs of the corporation, whether to the management of 
its business or division of its profits or otherwise, shall be invalid as between 
the parties thereto, on the ground that it is an attempt by the parties thereto 
to treat the corporation as if it were a partnership or to arrange their 
relationships in a manner that would be appropriate only between partners. 
Notwithstanding any other provision of this section or of this Chapter, the 
provisions of G.S. 55-59(a) shall not apply to such an agreement. A transferee 
of shares covered by such agreement who acquires them with knowledge thereof 
is bound by its provisions. 

(c) An agreement between all or less than all of the shareholders, whether 
solely between themselves or between one or more of them and a party who is 
not a shareholder, is not invalid, as between the parties thereto, on the ground 
that it so relates to the conduct of the affairs of the corporation as to interfere 
with the discretion of the board of directors, but the making of such an 
agreement shall impose upon the shareholders who are parties thereto the 
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liability for managerial acts that is imposed by this Chapter upon directors. 


(1955; CPaSidt Sapa io Ch 46968 29.) 


Editor’s Note. — The 1973 amendment re- 
wrote subsection (a). 

It would seem that the reference to § 55-72(d) 
in the next-to-last sentence of subsection (a) 
should be to § 55-72(e). 

For article discussing this section, see 34 
N.C.L. Rev. 482 (1956). 

For note entitled “Voting Trusts — Should 
Trust Principles Apply to Close Corporations?”’ 
see 48 N.C.L. Rev. 342 (1970). For comment on 
tax and corporate aspects of professional incor- 
poration in North Carolina, see 48 N.C.L. Rev. 
573 (1970). 

Agreement as to Voting Is Valid Unless 
There Is Fraud or Prejudice. — The Business 
Corporation Act clearly aligns North Carolina 
with the majority of jurisdictions which hold that 
a contract entered into between corporate stock- 
holders to which they agree to vote their stock 
in a specified manner — including agreements 
for the election of directors and corporate offi- 
cers — is not invalid, unless it is inspired by 
fraud or will prejudice the other stockholders. 
Wilson v. McClenny, 262 N.C. 121, 136 S.E.2d 
569 (1964); Stein v. Capital Outdoor Adv., Inc., 
273 N.C. 77, 159 S.E.2d 351 (1968). 


§ 55-74: Omitted. 


Agreements for Future Management Must 
Be “Otherwise Lawful”. — Both this section 
and § 55-24 require that contemplated agree- 
ments providing for the future management and 
control of a corporation be “otherwise lawful.” 
Wilson v. McClenny, 262 N.C. 121, 136 S.E.2d 
569 (1964). 

When Such Agreements Held Invalid. — 
Agreements providing for the future manage- 
ment and control of a corporation which violate 
the express charter or statutory provision, con- 
template an illegal object, involve any fraud, 
oppression or wrong against other stockholders 
or are made in consideration of a private benefit 
to the promisor, will be declared invalid. Wilson 
v. McClenny, 262 N.C. 121, 186 S.E.2d 569 (1964). 

The promoters of a corporation occupy a re- 
lation of trust and confidence towards the cor- 
poration which they are calling into existence as 
well as to each other, and the law requires of 
them the same good faith it exacts from 
directors and other fiduciaries. Wilson v. 
McClenny, 262 N.C. 121, 136 8.E.2d 569 (1964). 


ARTICLE 7. 
Uniform Stock Transfer Act. 
§§ 55-75 to 55-98: Repealed by Session Laws 1965, c. 700, s. 2. 


Cross Reference. — For provisions of the Uni- 
form Commercial Code as to investment securi- 
ties, see 8§ 25-8-101 to 25-8-406. 


_ ARTICLE 8. 
Fundamental Changes. 


§ 55-99. Right to amend charter. — (a) Subject to the limitations set forth 
in G.S. 55-100, 55-101 and 55-103, a corporation may amend its charter at any 
time in any respect that may be desired, but no amendment shall contain 
provisions which would be forbidden in original articles of incorporation. No 
inference shall be drawn from the broad power of amendment conferred by this 
Chapter that the exercise of that power in a particular case is fair and equitable. 

(b) In particular, and without limitation upon the foregoing general power of 
amendment, a corporation may amend its charter from time to time, so as: 

(1) To change its corporate name. 

(2) To change its period of duration. 

(3) To change, enlarge or diminish its corporate purposes. 

(4) To increase or decrease the aggregate number of shares, or shares of 
any class, which the corporation has authority to issue. 
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(5) To increase or decrease the bee value of the authorized shares of any 
class having a par value, whether issued or unissued. 

(6) To exchange, classify, reclassify or cancel all or any part of its shares, 
whether issued or unissued. 

(7) To change the designation of all or any part of its shares, whether issued 
or unissued, and to change any rights, preferences or limitations in 
respect of all or any part of its shares, whether issued or unissued. 

(8) To change shares having a par value, whether issued or unissued, into 
the same or a different number of shares without par value, and to 
change shares without par value, whether issued or unissued, into the 
same or a different number of shares having a par value. 

(9) To change the shares of any class, whether issued or unissued, and 
whether with or without par value, into a different number of shares 

- of the same class or into the same or a different number of shares, 
either with or without par value, of other classes. 

(10) To create new classes of shares having rights and preferences either 
prior and superior or subordinate and inferior to the shares of any class 
then authorized, whether issued or unissued. 

(11) To cancel or otherwise affect the right of the holders of the shares of 
any class with respect to accrued dividends or dividend credits as 
defined in this Chapter. 

(12) To divide any preferred or special class of shares, whether issued or 
unissued, into series and fix and determine the designations of such 
series and the variations in the relative rights and preferences as 
between the shares of such series. 

(13) To authorize the board of directors to establish, out of authorized but 
unissued shares, series of any preferred or special class of shares and 
fix and determine the relative rights and preferences of the shares of 
any series so established. 

(14) To authorize the board of directors to fix and determine the relative 
rights and preferences of the authorized but unissued shares of series 
theretofore established in respect of which either the relative rights and 
preferences have not been fixed and determined or the relative rights 
and preferences theretofore fixed and determined are to be changed. 

(15) To revoke, diminish, or enlarge the authority of the board of directors 
to establish series out of authorized but unissued shares of any 
preferred or special class and fix and determine the relative rights and 

references of the shares of any series so established. 

(16) To limit, deny or grant to shareholders of any class the preemptive 
right to acquire additional or treasury shares of the corporation, 
whether then or thereafter authorized. 

(17) To change the corporation into a nonprofit corporation or a cooperative 
organization. 

(c) Any amendment of the charter made pursuant to this Chapter extends to 
all rights theretofore existing under the charter as fully as if this Chapter, 
including such future changes therein as may be made, had been in effect at 
the time of the filing of the original articles of incorporation. (1901, ¢. 2, ss. 29, 
30, 37; 1903, c. 510; Rev., 88/1175, 1178; C.S:)-s. 1131;.1927, ¢.142:; GS.) s. 55-31; 
Ie op aC lod Ls ol LOb%n Cla losses) 


Amendment Operates Prospectively. — A charter provision requiring consent of three 
Whether the law itself makes an amendment, or fourths in interest of the preferred stockholders 
confers the power of amendment on the corpora- _ to the issuing of bonds or securities of prior or 
tion, the amendment will not be construed to equal rank is prospective in effect, and does not 
operate retrospectively to the detriment of constitute a waiver of the right to the declara- 
rights already vested under the old charter. Pat- 
terson v. Durham Hosiery Mills, 214 N.C. 806, 

200 S.E. 906 (1939). 
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tion of accrued, accumulated dividends, when authority to defeat the vested right to the decla- 
earned, by permitting the interposing of new _ ration of such dividends by amendment of the 
preferred stock by agreement of three fourths charter. Patterson v. Durham Hosiery Mills, 214 
of the preferred stockholders, nor does legisla- N.C. 806, 200 S.E. 906 (1939). 

tive authority to amend the charter extend to 


§ 55-100. Procedure to amend charter. — (a) Before the issuance of any 
shares, including acceptance of any subscriptions for shares, amendments to the 
charter may be made, either by the directors named therein or by the 
incorporators, by preparing and delivering to the Secretary of State articles of 
amendment complying with the provisions of G.S. 55-103. If any such 
amendment makes a material change, nonassenting subscribers for shares are 
entitled to rescind their subscriptions. 

(b) After the issuance of any shares, including acceptance of any subscription 
for shares, amendments to the charter shall be made in the following manner: 

(1) The board of directors or the executive committee sath adopt a 
resolution setting forth the proposed amendment and directing that it 
be submitted to a vote at a meeting of shareholders, which may be 
either an annual or a special meeting. In lieu thereof, a resolution 
setting forth a proposed amendment and requesting its submission to 
such a meeting may be approved in writing by such shareholders as 
would be entitled to a call of a shareholders’ meeting pursuant to the 
provisions of G.S. 55-61(c). 

(2) Written or printed notice setting forth the proposed amendment or a 
summary of the changes to be effected thereby shall be given in or with 
the notice of the meeting to each shareholder of record entitled to vote 
thereon. If the amendment would give rise to a dissenter’s right of 
payment for his shares under this Chapter, such notice shall contain 
a statement, displayed with a reasonable prominence, to the effect that 
dissenting shareholders are entitled, upon compliance with G.S. 55-113 
including the 20-day notice requirement, to be paid the fair value of 
their shares as therein provided, but failure of the notice to contain such 
a statement shall not invalidate the amendment. 

(3) At such meeting a vote of the shareholders entitled to vote thereon shall 
be taken on the proposed amendment. The proposed amendment shall 
be adopted upon receiving the affirmative vote of the holders of at least 
a majority of all the outstanding shares entitled to vote thereon, unless 
any class of shares is entitled to vote thereon as a class, in which event 
the proposed amendment shall be adopted upon receiving the 
affirmative vote of the holders of at least a majority of all the 
outstanding shares of each class of shares entitled to vote thereon as 
a class and a majority of all the other outstanding shares entitled to 
vote thereon. If the charter prescribes a different quorum or requires 
more than the majority vote herein prescribed, either for all 
amendments or for a specific amendment, such charter provision can 
itself be amended or repealed only by the shareholders acting pursuant 
to any different quorum and greater vote so prescribed. An amendment 
to the charter which adds a provision for liquidation or dissolution of 
the corporation as permitted by G.S. 55-125(a)(8), or which changes or 
repeals such a provision, must be approved by the affirmative vote of 
the holders of all the outstanding shares of the corporation, whether 
or not otherwise entitled to vote, or by the holders of such lesser 
number of shares, but not less than the number required for a regular 
charter amendment, as may be specifically provided in the charter for 
adding, changing or repealing such a provision. 
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(4) There shall be prepared and delivered to the Secretary of State articles 
of amendment complying with the provisions of Ge 55-103. 

(c) Any number of amendments may be submitted to the shareholders, and 
voted upon by them, at one meeting. 

(d) At any time before delivery of the articles of amendment to the Secretary 
of State the board of directors may, in their discretion, abandon an amendment 
if so empowered in the resolutions of the shareholders adopting the amendment. 
(1893, c. 380; 1899, c. 618; 1901, c. 2, ss. 28, 29, 30, 37; 1903, c. 510; Rev., ss. 1174, 
Pb ,l178; Gaserss. ISO To teloZzoecet sess.1, 2a; 1927 %c. 1421931) ¢) 243; 
Ss: 4.5; 1933ecr 00s Ssie 9578104 C eos .s0°1 Gr. S.,SS2100-30, . 59-31519538; c. 
b45c. 119. ssp 271950, Calol ins. wel cosncn 16, s. 20; 1973502469, s; 30.) 


Editor’s Note. — The 1973 amendment re- _ ter of a corporation relieves a nonassenting sub- 
wrote the third sentence and added the fourth _ scriber from liability upon his stock. Bank (First 
sentence of subdivision (8) of subsection (b). Nat’l) v. City of Charlotte, 85 N.C. 483 (1881). 


Subscriber Released by Fundamental 
Change. — Any fundamental change in the char- 


§ 55-101. Class voting and objecting shareholders’ rights on amendments. 
— (a) The holders of outstanding shares of a class shall be entitled as a class 
to vote, whether or not otherwise entitled to vote by the provisions of the charter, 
upon a proposed amendment which would: 

(1) Cancel or otherwise affect their rights to accrued dividends or dividend 
credits as defined in this Chapter, 

(2) Reduce the dividend preference thereof, 

(3) Make noncumulative, in whole or in part, the dividends thereof which 
had theretofore been cumulative, 

(4) Reduce the redemption price thereof or make them subject to 
redemption when they are not otherwise redeemable, 

(5) Reduce any chet en amount payable thereon upon voluntary or 
involuntary liquidation, 

(6) yee ye diminish, or alter adversely conversion rights pertaining 
thereto, 

(7) Eliminate, diminish or alter adversely voting rights pertaining thereto, 
either directly or by increasing the relative voting rights per share of 
the shares of another class, 

(8) Diminish or alter adversely any options or rights of the holders thereof 
to purchase other shares of the corporation, 

(9) Change adversely any sinking fund provision relating thereto, 

(10) Rearrange the preferences of such outstanding shares so as to make 
them subject to the preferences of other than authorized shares, issued 
or unissued, as to distribution by way of dividends or otherwise, 

(11) Increase the rights and preferences of any other class of shares having 
equal or prior or superior rights or preferences, 

(12) Authorize a new class of shares having prior or superior rights or 
preferences or confer voting rights on holders of debt securities as 
permitted by the provisions of G.S. 55-44.1, or 

(13) Change the corporation into a nonprofit corporation or a cooperative 
organization. 

(b) Any objecting shareholder shall have the right to be paid the value of his 
shares in accordance with the provisions of G.S. 55-113, if an amendment of the 
charter would change the corporation into a nonprofit corporation or cooperative 
organization; and an objecting holder of shares entitled to any preference as to 
dividends or liquidation shall have the right to be paid the value of his shares 
in accordance with the provisions of G.S. 55-118 if: 
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(1) An amendment of the charter would effect the changes in his shares 
described in subdivisions (1), (2), (8), (4), or (5) of subsection (a) of this 
section or would to his prejudice create or increase any priority, 
dividend preference, cumulative dividend right, redemption price or 
liquidation preference of any other then issued shares, or 

(2) Pursuant to a plan of recapitalization involving an offer to shareholders 
of his class to exchange their shares, on which there are accrued 
dividends or dividend credits as defined in this Chapter, for a new class 
of shares having preferences as to dividends or liquidation prior to 
shares of the class, a currently adopted amendment would authorize 
the corporation to issue shares of such new class, and such plan of 
recapitalization if consummated. (1955, c. 1371, s. 1; 1959, c. 1316, ss. 
SU edie VOU mGuioLSitobs) 


§ 55-102. Offer of exchange of securities for preferred shares; rights of 
objecting sharehoiders. — (a) If an offer is made by the corporation to holders 
of any class of its shares having accrued dividends or dividend credits, as defined 
in this Chapter, to exchange said shares for securities which would be entitled 
to preference in the receipt of any periodical payment or dividend over said 
shares, and if the authority of the corporation to issue such securities would 
require no amendment of the charter, and if the offer is accepted by any 
shareholder, then any holder of said shares who objects to the terms of the offer 
shall have the right to be paid the value of his shares in accordance with the 
provisions of G.S. 55-118. 

(b) All such offers shall be in writing and shall contain the statement, 
displayed with reasonable prominence, to the effect that shareholders objecting 
to its terms are entitled, upon compliance with the provisions of G.S. 55-1138, 
including the 20-day notice requirement, to be paid the fair value of their shares 
as therein provided, but failure to set forth such a statement shall not invalidate 
any consummated exchanges. (1955, c. 1371, s. 1.) 


Cross References. — See 8§ 55-100(b)(2) and amendments, mergers, consolidations. For ef- 
55-108(a) for the corresponding requirement call- fect of failure so to call attention, see § 55-113(f). 
ing attention to cash-to-dissenter rights on 


§ 55-103. Articles of amendment. — (a) The articles of amendment, other 
than for an amendment under subsection (b) of this section, shall be executed 
by the corporation and filed, as provided in G.S. 55-4 and shall set forth: 

(1) The name of the corporation. 

(2) The amendment so adopted. And if the amendment changes the 
corporation into a nonprofit corporation or a cooperative organization, 
there shall be included a statement of purpose appropriate for a 
nonprofit corporation or a cooperative organization as the case may be. 

(3) The date of the adoption of the amendment by the shareholders. 

(4) The number of shares outstanding, and the number of shares entitled 
to vote thereon, and if the shares of any class are entitled to vote 
thereon as a class, the designation and number of outstanding shares 
entitled to vote thereon of each such class. 

(5) The number of shares voted for and against such amendment, 
respectively, and, if the shares of any class are entitled to vote thereon 
as a class, the number of shares of each such class voted for and against 
such amendment, respectively. 

(6) If such amendment provides for an exchange, reclassification or 
cancellation of issued shares, and if the manner in which the same shall 
be effected is not set forth in the amendment, then a statement of the 
manner in which the same shall be effected. 


273 


§ 55-104 CH. 55. BUSINESS CORPORATION ACT § 55-106 


(7) If such amendment effects a change in the amount of stated capital of 
the corporation, then a statement of the manner in which the same is 
effected and a statement expressed in dollars, of the amount of stated 
capital as changed by such amendment. If the amendment would reduce 
the stated capital of the corporation, the articles may be entitled 
“Articles of Amendment and Reuiiction of Capital.” 

(8) Either, (i) a recital of the statement, if any, contained in the notice to 
shareholders informing them, as and if required by G.S. 55-100(b)(2), 
of dissenter’s rights to payment, or (ii) a brief explanation of why the 
amendment does not give rise to dissenter’s rights under G.S. 55-101(b). 

(b) If the amendment is made by the directors or incorporators as permitted 
by subsection (a) of G.S. 55-100, the articles of amendment shall be executed by 
the directors or incorporators, as the case may be, and be filed, as provided in 
G.S. 55-4, and shall set forth the name of the corporation, the amendment so 
adopted, and the statement that the amendment is made by the directors or 
incorporators before the issuance of any shares. (1955, c. 1371, s. 1; 1959, c. 1316, 
s. 32. 


§ 55-104. Effect of amendment. — No amendment shall affect any existing 
cause of action in favor of or against such corporation, or its officers or directors, 
or any pending suit to which such corporation or its officers or directors shall 
be a party, or the existing rights of persons other than shareholders; and, in the 
event the corporate name shall be changed by amendment, no suit brought by 
or against such corporation under its former name shall abate for that reason. 
(1955,"C1S Tsar 


§ 55-105. Restated charter. — (a) At any time after its charter has been 
amended a corporation may by action of its board of directors, without necessity 
of vote of the shareholders, cause to be prepared a document entitled ‘‘Restated 
Charter,” which shall integrate into one document its original articles of 
incorporation (or articles of consolidation) and all amendments thereto, including 
those effected by articles of merger, and any statement of classification of 
shares filed pursuant to G.S. 55-42(e), except that: 

(1) In lieu of the statement in the articles of incorporation regarding the 
minimum consideration to be received for its shares before commencing 
business, the restated charter shall set forth the then stated capital of 
the corporation; 

(2) In lieu of the address of the initial registered office and the name of the 
initial registered agent, the restated charter shall state the address of 
the then registered office and the name of its then registered agent. 

(b) The restated charter shall also set forth that it purports merely to restate 
but not to change the provisions of the original articles of incorporation as 
supplemented and amended and that there is no discrepancy, other than as 
expressly permitted by this section, between the said provisions and the 
provisions of the restated charter. 

(c) The restated charter shall be executed by the corporation and be filed as 
provided in G.S. 55-4. 

(d) A copy of the restated charter certified by the Secretary of State shall be 
presumed, until otherwise shown, to be the full and true charter of the 
corporation as in effect on the date when so certified. 

(e) A corporation may also integrate its articles of incorporation and all 
amendments thereto by the procedure provided in this Chapter for amending 
the charter. (1955, ce. 1871, s. 1.) 


§ 55-106. Procedure for merger. — (a) One or more domestic corporations 
may merge into another corporation, hereinafter designated as the surviving 
corporation, pursuant to a plan of merger approved in the manner provided in 
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this Chapter. All corporations which are parties to such merger are hereinafter 
designated collectively as the constituent corporations. 

(b) The board of directors of each constituent corporation shall by resolution 
adopted by each such board, approve a plan of merger setting forth: 

(1) The name of each constituent corporation, and a designation of which 
constituent corporation is to be the surviving corporation. 

(2) The name which the surviving corporation is to have after the merger, 
which name may be that of any of the constituent corporations or any 
other available name permitted by this Chapter. 

(3) The terms and conditions of the proposed merger. 

(4) The manner and basis of converting the shares of each of the constituent 
corporations into shares or other securities or obligations of the 
surviving corporation, and, if any shares of any of the constituent 
corporations are not to be converted solely into shares or other 
securities or obligations of the surviving corporation, the cash, 
property, rights or shares or other securities or obligations of any other 
corporation which the holders of such shares are entitled to receive in 
exchange for such shares or upon their conversion and the surrender 
of the certificates evidencing such shares, which cash, property, rights 
or shares or other securities or obligations of any other corporation may 
be in addition to or in lieu of the shares or securities or obligations of 
the surviving corporation; or, if any constituent corporation is the 
wholly owned subsidiary of the surviving corporation and no cash or 
shares or other securities or obligations will be distributed, or issued 
upon conversion or cancellation of the shares of any such constituent 
corporation, a statement to that effect. 

(5) A statement of any changes in the charter of the surviving corporation 
to be effected by such merger. 

(6) Such other provisions not inconsistent with law as are deemed necessary 
Or desirapler(1925, ¢ jis. 1 oo. C. bo: 1943, 02107 Ges: 00-200: 
OOS ECE Ol tS Ll oOUE Ce Lolieeol, 1915, C, 409 srol) 


Editor’s Note. — This section must be consid- ‘any merging corporation” near the beginning 


ered in the light of § 55-108 (sharehclders’ ap- 
proval) and § 55-109 (filing of “articles of 
merger’). 

The 1973 amendment inserted “hereinafter 
designated as the surviving corporation” in the 
first sentence and added the second sentence of 
subsection (a), inserted ‘‘constituent” in the in- 
troductory paragraph of subsection (b), rewrote 
subdivision (1) and inserted “‘after the merger” 
and substituted ‘“‘constituent corporations” for 
“corporations involved in the merger” in subdivi- 
sion (2) of subsection (b), and, in subdivision (4) 
of subsection (b), substituted “the constituent 
corporations” for “each merging corporation” 
and “any of the constituent corporations” for 


and “constituent corporation” for “merging cor- 
poration” in two places near the end of the sub- 
division. The amendment also _ inserted 
“property, rights” in two places in subdivision 
(4) of subsection (b) and deleted “amount of” 
preceding “cash” the first time that word ap- 
pears in the subdivision. 

Statute Controls as to Merger or Consolida- 
tion. — Where two corporations enter into an 
agreement for their union and the continuation 
of business under the name of one with the com- 
bined assets of both, the statue controls as to 
whether there is a merger or a consolidation. 
Carolina Coach Co. v. Hartness, 198 N.C. 524, 
152 S.E. 489 (1930). 


§ 55-107. Procedure for consolidation. — (a) Any two or more domestic 
corporations may consolidate into a new corporation pursuant to a plan of 
consolidation approved in the manner provided in this Chapter. 

(b) The board of directors of each corporation shall, by resolution adopted by 
each such board, approve a plan of consolidation setting forth: 

(1) The names of the corporations proposing to consolidate, and the name 
of the new corporation into which they propose to consolidate, which 
is hereinafter designated as the new corporation. The name of the new 
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corporation may be that of any of the corporations involved in the 
consolidation or any other available name permitted by this Chapter. 

(2) The terms and conditions of the proposed consolidation. 

(3) The manner and basis of converting the shares of each corporation into 
shares or other securities or obligations of the new corporation, and, 
if any shares of any consolidating corporation are not to be converted 
solely into shares or other securities or obligations of the new 
corporation, the cash, property, rights or shares or other securities or 
obligations of any other corporation which the holders of such shares 
are entitled to receive in exchange for such shares or upon their 
conversion and the surrender of the certificates evidencing such shares, 
which cash, property, rights or shares or other securities or obligations 
of any other corporation may be in addition to or in lieu of the shares 
or securities or obligations of the new corporation. 

(4) With respect to the new corporation, all of the statements required to 
be set forth in articles of incorporation for corporations organized 
under this Chapter, except the names and addresses of the 
incorporators. 

(5) Such other provisions not inconsistent with law as are deemed necessary 
or: aesirable, (1925..cr (ieee yoo, Cc. 5;°1943.-c5270;-G: S.; s. 55-165; 
l8bo; co lol lsvel T9694 CRy oe sio8; 1973;.¢) 469, s.132:) 


Editor’s Note. — The 1973 amendment substi- near the middle of subdivision (3) of subsection 
tuted “new corporation” for “surviving corpora- __(b) and inserted “property, rights” in two places 
tion” and deleted ‘amount of” preceding “cash” in subdivision (8) of subsection (b). 


§ 55-108. Approval of merger or consolidation by shareholders. — (a) The 
board of directors of each corporation, upon approving such plan of merger or 
plan of consolidation, shall, by resolution, direct that the plan be submitted to 
a vote at a meeting of shareholders, which may be either an annual or a special 
meeting. Written or printed notice shall be given to each shareholder of record, 
not less than 20 days before such meeting, in the manner provided in this 
Chapter for the giving of notice of meetings of shareholders, and shall state this 
as a purpose of the meeting, whether the meeting be annual or a special meeting. 
A copy or a summary of the plan of merger or plan of consolidation, as the case 
may be, shall be included in or enclosed with such notice. Such notice shall 
contain a statement, displayed with reasonable prominence, to the effect that 
dissenting shareholders are entitled, upon compliance with G.S. 55-118, including 
the 20-day notice requirement, to be paid for the fair value of their shares as 
provided in that section, but failure of the notice to contain such a statement 
Shall not invalidate the merger or consolidation. 

(b) At each such meeting, a vote of the shareholders shall be taken on the 
proposed plan of merger or consolidation. Each outstanding share of each such 
corporation shall be entitled to vote on the proposed plan of merger or 
consolidation, whether or not such share otherwise has voting rights. The plan 
of merger or consolidation shall be approved upon receiving the affirmative vote 
of the holders of at least a majority of the outstanding shares of each such 
corporation, unless any class of shares of any such corporation is entitled to vote 
as a Class thereon, in which event, as to such corporation, the plan of merger 
or consolidation shall be approved upon receiving the affirmative vote of the 
holders of at least a majority of the outstanding shares of each class of shares 
entitled to vote as a class thereon and a majority of all the other outstanding 
shares. Any class of shares of any such corporation shall be entitled to vote as 
a class if the plan of merger or consolidation, as the case may be, contains any 
provision which, if contained in a proposed amendment to the charter, would 
entitle such class of shares to vote as a class; and if the plan of merger or 
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consolidation contains any provisions which, if contained in a proposed 
amendment to the charter of a constituent corporation, would require by the 
express provisions of said charter a greater vote of its shareholders than is 
herein otherwise required for approval of a merger or consolidation, the said 
plan requires the approval of the thus prescribed greater vote of the 
shareholders of that corporation. 

(c) After such approval by a vote of the shareholders of each corporation, and 
at any time prior to the filing of the articles of merger or consolidation, the 
merger or consolidation may be abandoned pursuant to provisions therefor, if 
any, set forth in the plan of merger or consolidation. (1925, c. 77, s. 1; 1989, ec. 
6 1948: 210} "Geis, (8000-1 00,4) Ibo Ca oWs Sra.) 


§ 55-108.1. Mergers without approval of the shareholders of the surviving 
corporation. — (a) Unless otherwise provided in the charter or bylaws, no 
approval by shareholders of the surviving corporation shall be required for a 
merger if at the time of approval of the plan of merger by the board of directors 
of each of the corporations, domestic or foreign, who are parties thereto, the 
surviving corporation is the owner of all the outstanding shares of the other 
Rae Ea or corporations, domestic or foreign, who are parties to the merger, 
and the plan of merger does not provide for any changes in the charter of, or 
the issuance of any shares by, the surviving corporation. 

(b) Unless otherwise provided in the charter or bylaws, no approval by 
shareholders of the surviving corporation shall be required for a merger if (1) 
the plan of merger does not provide for any changes in the charter of the 
surviving corporation, (ii) each share of the surviving corporation outstanding 
immediately prior to the merger becoming effective shall remain outstanding 
immediately after the merger as an identical share of the surviving corporation, 
and (iii) ahs no common shares of the surviving corporation and no shares, 
securities or obligations convertible into common shares are to be issued or 
delivered under the plan of merger, or the authorized unissued common shares 
or the treasury common shares of the surviving corporation to be issued or 
delivered under the plan of merger plus those initially issuable upon conversion 
of any other shares, securities or obligations to be issued or delivered under such 
plan do not exceed twenty percent (20%) of the common shares of the surviving 
corporation outstanding immediately prior to the effective date of the merger. 

(c) In case of a merger under the provisions of this section, the articles of 
merger shall contain statements showing compliance with the conditions of this 
section, and, in lieu of statements required by G.S. 55-109(b) relating to the 
outstanding shares and the vote of shareholders of the surviving corporation, 
need only state the approval by its board of directors. (1955, c. 1871, s. 1; 1959, 
C1316 762081771973 1¢..469,8:253,) 


Editor’s Note. — The 1973 amendment di- under the provisions of this section” for “and in 
vided the former provisions of this section into such case” and inserted “required by G.S. 
present subsections (a) and (c), added subsec- 55-109(b)” and “the outstanding shares and” 
tion (b), and substituted “In case of a merger in subsection (c). 


§ 55-109. Articles of merger or of consolidation. — (a) After the approval 
by the directors and shareholders to the extent required by G.S. 55-108 and 
55-108.1, articles of merger or of consolidation shall be executed by each 
corporation and be filed as provided in G.S. 55-4, except that a copy thereof 
certified by the Secretary of State shall also be recorded in the office of the 
register of deeds of each county wherein the constituent corporations have their 
registered offices. Certificates of merger or consolidation shall also be 
registered as provided in G.S. 47-18.1. 

b) The articles of merger or of consolidation shall set forth: 
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(1) The plan of merger or the plan of consolidation. 

(2) As to each corporation, the number of shares outstanding, and, if the 
shares of any class are entitled to vote as a class, the designation and 
number of outstanding shares of each such class. 

(3) As to each corporation, the number of shares voted for and against such 
plan, respectively, and, if the shares of any class are entitled to vote 
as a class, the number of shares of each such class voted for and against 
such plan, respectively. 

(c) The time when the merger or consolidation is effected is determined by 
the provisions of G.S. 55-4. (1925, ¢. 77, s. 1; 1939, c. 5; 1943, c. 270; G.S., s. 55-165; 
1955, 'c. 1ISTUSSH 9G I Ncr S23 smo y 1oec, 4699 87134:) 


Cross Reference. — See Editor’s note to § required by G.S. 55-108 and 55-108.1” for 
53-5. “shareholders as required by G.S. 55-108” in the 

Editor’s Note. — The 1973 amendment substi- first sentence and added the second sentence of 
tuted ‘directors and shareholders to the extent subsection (a). 


§ 55-110. Effect of merger or consolidation. — (a) When such merger or 
consolidation has been effected: 

(1) The several corporations parties to the plan of merger or consolidation 
shall be a single corporation, which, in the case of a merger, shall be 
that corporation designated in the plan of merger as the surviving 
corporation, and, in the case of a consolidation, shall be the new 
corporation provided for in the plan of consolidation; 

(2) The separate existence of all corporations parties to the plan of merger 
or consolidation, except the surviving or new corporation, shall cease; 

(3) Such surviving or new corporation shall have all the rights, privileges, 
immunities and powers and shall be subject to all the duties and 
liabilities of a corporation organized under this Chapter. 

(b) Such surviving or new corporation shall thereupon and thereafter, to the 
extent consistent with its charter as established or changed by the merger or 
consolidation, possess all the rights, privileges, immunities, and franchises, as 
well of a public as of a private nature, of each of the merging or consolidating 
corporations; and all property, real, personal and mixed, and all debts due on 
whatever account, and all other choses in action, and all and every other interest, 
of or belonging to or due to each of the corporations so merged or consolidated, 
shall be taken and deemed to be transferred to and vested in such single 
corporation without further act or deed; and the title to any real estate or any 
interest therein, vested in any of such corporations shall not revert or be in any 
way impaired by reason of such merger or consolidation. The provisions of this 
subsection are subject to the provisions of G.S. 47-18.1, with regard to the 
registration of certificates of merger or consolidation if the title to real property 
is affected. 

(c) Such surviving or new corporation shall thenceforth be responsible and 
liable for all the liabilities, obligations and penalties of each of the corporations 
so merged or consolidated; it any claim existing or action or proceeding, civil 
or criminal, pending by or against any such corporations may be prosecuted as 
if such merger or consolidation had not taken place, or such surviving or new 
corporation may be substituted in its place; and any judgment rendered against 
any of the merged or consolidated corporations may be enforced against the 
surviving or new corporation. Neither the rights of creditors nor any liens upon 
the property of any merged or consolidated corporations shall be impaired by 
the merger or consolidation. 

(d) In the case of a merger, the charter of the surviving corporation shall be 
deemed to be amended to the extent, if any, that changes in its charter are stated 
in the plan of merger. In the case of a consolidation, the articles of consolidation 
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shall be deemed to be the articles of incorporation of the new corporation. (1925, 
CTI al aes Geet; -G,  8y DOLOO; 900, Colds Selle 1967, C. 900. Ss. 1.) 


A merger does not create new or additional _Distribs. (Northern), Inc. v. Shaw, 247 N.C. 157, 
rights. The surviving corporation is vested with 100 S.E.2d 334 (1957), construing former § 
all the rights which each party to the merger 55-166. 
could exercise but only those rights. Good Will 


§ 55-111. Merger or consolidation of domestic and foreign corporations. 
— (a) One or more foreign corporations and one or more domestic corporations 
may be merged or consolidated into a corporation of this State or of another state 
if such merger or consolidation is permitted by the laws of the state under which 
each such foreign corporation is organized. 

(b) Each domestic corporation shall comply with the provisions of this 
Chapter with respect to the merger or consolidation, as the case may be, 
of domestic corporations and each foreign corporation shall comply 
with the applicable provisions of the laws of the state under which it 
is organized. 

(c) If the surviving or new corporation, as the case may be, is a corporation 
of any state other than this State, it shall comply with the provisions of this 
Chapter with respect to foreign corporations if it is to transact business in this 
State; and, if after the merger or consolidation it transacts no business in this 
State, the courts of this State shall have jurisdiction in actions to enforce any 
obligation of any constituent corporation of this State arising out of the merger 
or consolidation or out of any act or omission of such constituent corporation 
prior to or contemporaneous with the merger or consolidation, and process 
therein may be served as provided in G.S. 55-146 or 55-146.1. 

(d) The effect of such merger or consolidation shall be the same as in the case 
of the merger or consolidation of domestic corporations, if the surviving or new 
corporation is to be a corporation of this State. If the surviving or new 
corporation is to be a corporation of any state other than this State, the effect 
of such merger or consolidation shall be the same as in the case of the merger 
or consolidation of domestic corporations except insofar as the laws of such 
other state provide otherwise. 

(e) If the new or surviving corporation is not a corporation in this State, then 
notwithstanding anything in the foregoing provisions of this section: 

(1) The rights of any holder of shares in any constituent corporation that 
is a corporation of this State to receive notice of dissenters’ rights, to 
file his dissent, upon dissent to demand and receive payment of the fair 
value of his shares or to avail himself of any equitable relief to which 
he would be entitled if the surviving or new corporation were a 
corporation of this State shall not be impaired, and 

(2) The courts of this State shall have jurisdiction in actions to enforce the 
aforesaid rights against the surviving or new corporation regardless 
of whether or not said corporation is otherwise subject to the 
jurisdiction of the courts of this State and in any such action service 
of process may be made in the manner provided in this Chapter that 
would be applicable if said corporation were transacting business in this 
states (192aMen isin 81009) C. 0; OAS NORA OMG tans) 05-165) 51955; 
CISTI 973 e469 er 35.) 


Editor’s Note. — The 1973 amendment in- the merger or consolidation” in subsection (c) 
serted the language beginning “arising out of and substituted, at the end of subsection (c), 
the merger” and ending “contemporaneous with “G.S. 55-146 or 55-146.1” for “G.S. 55-145.” 
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§ 55-112. Sale, lease, exchange and mortgage of assets. — (a) A mortgage 
of or other security interest in all or any part of the property of a corporation 
may be made by authority of the board of directors without authorization of the 
shareholders, unless otherwise provided in the charter or in bylaws adopted by 
the shareholders. 

(b) Unless otherwise provided in the charter or in the bylaws adopted by the 
shareholders, a sale, lease or exchange of all or substantially all the property 
and assets of a corporation, not made for shares of the purchasing corporation, 
foreign or domestic, whether in a single transaction or a series of transactions, 
may be made by the board of directors without authorization from the 
shareholders if: 

(1) In the judgment of the board of directors the corporation is in a failing 
condition and a sale for cash or its equivalent is deemed by them 

- advisable in meeting the liabilities of the corporation, or 

(2) The corporation was incorporated for the purpose of liquidating such 
property and assets, or 

(3) The sale, lease or exchange is not made to terminate or dispose of the 
business in which the corporation was organized to engage, but merely 
as a transaction or one of a series of transactions, whether usual or 
unusual, to further the said business. 

(c) Any other sale (whether for cash or for securities of the purchasing 
corporation or otherwise), or any other lease or exchange of all or substantially 
all the property of a corporation requires approval of the shareholders in the 
following manner: 

(1) The board of directors shall adopt a resolution recommending such sale, 
lease or exchange and directing the submission thereof to a vote at a 
meeting of shareholders, which may be either an annual or a special 
meeting. 

(2) Written notice shall be given to each shareholder of record entitled to 
vote at such meeting within the time and in the manner provided in this 
Chapter for the giving of notice of meetings of shareholders, and, 
whether the meeting be an annual or a special meeting, shall state that 
the purpose or one of the purposes of such meeting is to consider the 
proposed sale, lease or exchange. If the sale, lease or exchange would 
give rise to a dissenter’s right of payment for his shares under this 
Chapter, such notice shall contain a statement, displayed with 
reasonable prominence, to the effect that the dissenting shareholders 
are entitled, upon compliance with G.S. 55-118, including the 20-day 
notice requirement, to be paid the fair value of their shares as therein 
provided, but failure of the notice to contain such a statement shall not 
invalidate the sale, lease or exchange. 

(3) At such meeting the shareholders may authorize such sale, lease or 
exchange and may fix, or may authorize the board of directors to fix, 
any or all of the terms and conditions thereof and the consideration to 
be received by the corporation therefor. Each outstanding share of the 
corporation shall be entitled to vote thereon, whether or not otherwise 
entitled to vote. Such authorization shall require the affirmative vote 
of at least two thirds of the outstanding shares of the corporation, 
unless any class of shares is entitled to vote as a class thereon, in which 
event such authorization shall require the affirmative vote of at least 
two thirds of the outstanding shares of each class of shares entitled 
to vote as a class thereon and two thirds of all other outstanding shares. 
Any class of shares shall be entitled to vote as a class if the sale, lease 
or exchange is for securities of another corporation, foreign or 
domestic, and such sale, lease or exchange is part of a plan of 
distribution of such securities that would effectuate such changes in 
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that class of shares as would entitle those shares to vote as a class if 

the changes were contained in a proposed amendment to the charter. 

(d) The board of directors may, if so empowered by such authorization of the 

shareholders, abandon such sale, lease or exchange, subject to the rights of third 

pares under any contracts relating thereto, without further action or approval 

y Casha (1925, ¢; 235351929) ¢..269; 1939¥¢..279:-. G,; S.,'s..55-26;,1955, ¢} 
iSiies. 1 


Editor’s Note. — For comment on the disposi- 
tion of corporate assets, see 43 N.C.L. Rev. 957 
(1965). 


§ 55-113. Rights of objecting shareholders upon fundamental changes and 
certain exchanges of shares. — (a) As used in this section: 

(1) “Sale of assets for shares” means a sale, exchange or other disposition 
of all, or substantially all, the property and assets of a corporation, if 
made for, or substantially for, shares of another corporation, foreign 
or domestic. 

(2) “Corporation” includes, if the context so indicates, the successor 
corporation which acquires the property of the predecessor corporation 
upon merger, consolidation or sale of assets for shares. 

(3) With respect to offers of exchange of shares which entitle the preferred 
shareholices designated in G.S. 55-102 to rights under this section, the 
term “effective date of the exchange” means the date on which the 
corporation first actually consummated such an exchange of shares or, 
in case it reserved the right to postpone the operation or effectiveness 
of all acceptances of its offer of exchange, the date on which it declared 
the acceptance operative or effective. 

(b) Any shareholder designated in G.S. 55-101(b) as having rights under this 
section in connection with amendment of the charter or ial nated in G.S. 
55-119(b) as having rights under this section in connection with dissolution and 
liquidation of assets in kind, or any shareholder of a corporation effecting a 
merger, consolidation or sale of assets for shares may give to the corporation, 
prior to or at the meeting of the shareholders to which the proposal of 
amendment, dissolution, merger, consolidation or sale of assets for shares is 
submitted to a vote, written notice that he objects to such ee aaa Within 20 
days after the date on which the vote was taken, such shareholder may, unless 
he voted in person or by proxy in favor of the proposal, make written demand 
on the corporation for payment of the fair value of his shares. Such demand shall 
state the number and class of shares owned by him. In addition to any other 
right he may have in law or equity, a shareholder giving such notice shall be 
entitled, if and when the amendment, dissolution, merger, consolidation or sale 
of assets for shares is effected, to be paid by the corporation the fair value of 
his shares, as of the day prior to the date on which the vote was taken, subject 
only to the surrender by him of the certificate representing his shares. 

(c) Any holder of preferred shares designated in G.S. 55-102 as having a right 
to payment for his shares in connection with an offer of exchange of securities 
may, within 20 days after the date when the offer was mailed or otherwise 
reasonably dispatched to him, give to the corporation written notice that he 
objects to the terms of said offer of exchange and that he demands payment 
for his shares. Such notice shall state the number and class of shares owned by 
him. Twenty days after the effective date of the exchange or 20 days after the 
date of mailing or otherwise reasonably dispatching such notice, whichever date 
is later, a shareholder giving such notice shall, in addition to any other right he 
may have in law or equity, be entitled to be paid by the corporation the fair value 
of his shares as of the day preceding the mailing or otherwise reasonably 
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dispatching of the notice, unless all exchange or agreements to exchange 
theretofore made shall have been rescinded within the Spe 20-day period 
above mentioned, subject only to the surrender by him of his certificate 
representing his shares. 

(d) If within 30 days after the date upon which the objecting shareholder 
becomes entitled to payment of his shares under subsections (b) and (c) of this 
section the value of the shares is agreed upon between the shareholder and the 
corporation, payment therefor shall be made within 60 days after the agreement, 
upon surrender of the certificate representing the shares, whereupon the 
shareholder shall cease to have any interest in such shares or in the corporation. 

(e) If within the 30-day period mentioned in subsection (d) of this section the 
shareholder and the corporation do not agree as to the value of the shares the 
shareholder may, within 60 days after the expiration of the 30-day period, file 
a petition in the superior court of the county of the registered office of the 
corporation asking for the appointment by the clerk of three qualified and 
disinterested By corer to appraise the fair value of the shares. A summons as 
in other cases of special proceedings, together with a copy of the petition, shall 
be served on the corporation at least 10 ne prior to the hearing of the petition 
by the court. The award of the appraisers, or a majority of them, if no exceptions 
be filed thereto within 10 days after the award shall have been filed in court, 
shall be confirmed by the court, and when confirmed shall be final and 
conclusive, and the shareholder upon depositing the proper share certificates in 
court, shall be entitled to judgment against the corporation for the appraised 
value thereof as of the date prescribed in this section, together with interest 
thereon to the date of such confirmation. If either party files exceptions to such 
award within 10 days after the award shall have been filed in court, the case 
shall be transferred to the civil issue docket of the superior court for trial during 
term and shall be there tried in the same manner, as near as may be practicable, 
as is provided in Chapter 40 for the trial of cases under the eminent domain law 
of this State, and with the same right of appeal as is permitted in said Chapter. 
The court shall assess the cost of said proceedings as it shall deem equitable. 
The fair value of any shares entitled to preference on liquidation shall in no event 
be found to be less than two thirds of the amount of the preference to which 
said shares would have been entitled on a voluntary liquidation on the date 
herein prescribed for determining fair value if under the corporate change 
giving rise to the preferred shareholder’s rights of payment any shares junior 
thereto retain a participation in the corporation without payment for such 
retention, or if the participation received by them upon any payment for such 
retention is found to exceed in value the amount of the said payment. Upon 
payment of the judgment the shareholder shall cease to have any interest in the 
shares or in the corporation and the corporation shall be entitled to have said 
share certificates surrendered to it by the clerk of court for cancellation. Unless 
the shareholder shall file such petition within the time herein prescribed, he and 
all persons claiming under him shall have no right of payment hereunder but 
in that event nothing herein shall impair his status as shareholder. 

(f) If in the notices sent to shareholders in connection with the meeting to vote 
upon a proposed amendment of the charter, dissolution, merger, consolidation 
or sale of assets for shares or if in the offer of exchange of securities described 
in G.S. 55-102 no reference is made as required by this Chapter to the provisions 
of this section, any shareholder entitled to but who did not avail himself of the 
provisions of this section, unless he voted for the proposal or accepted the offer 
of exchange of securities, is entitled, if he so demands in writing within one year 
after the effective date of the amendment, dissolution, merger, consolidation, 
sale of assets for shares or exchange of securities in question, to recover from 
the corporation any damage iene suffered from failure of the corporation 
to make the aforesaid reference. 
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(gz) The liability to pay for shares or to pay damages un aseg by this section 
on a corporation extends to the successor corporation which acquires the assets 
of the predecessor, whether by merger, consolidation or sale of assets for shares. 

(h) Shares acquired by a corporation pursuant to payment of the agreed value 
thereof or to payment of the judgment entered therefor, as in this section 
provided, may be held and disposed of by the corporation as in the case of other 
treasury shares. 

(i) The provisions of this section shall not apply to a merger if on the date of 
the filing of the articles of merger the surviving corporation is the owner of all 
the outstanding shares of the other corporation or corporations, domestic or 
foreign, participating in the merger and if such merger makes no changes in 
the relative rights of the shareholders of the surviving corporation. The 
provisions of this section shall also not apply to the shareholders of the survivin 
Bad RS if their approval of the merger is not required, as provided in Ge 
55-108.1(b). 

(j) A shareholder may not exercise his rights under this section as to less than 
all of the shares scatat a natrarrantles by him and with respect to which such rights 
exist. A nominee or fiduciary may not dissent on behalf of any beneficial owner 
as to less than all of the shares of such owner with respect to which the right 
of dissent exists. (1925, c. 77, s. 1; 1948, c. 270; G. S., s. 55-167; 1955, c. 1871, 
Siete 9096 G81 sScd9)1913,.C. 209,.55) 50;.31;) 


Editor’s Note. — The 1973 amendment de- For note as to bad faith of the majority in close 
leted “to the Supreme Court” following “right corporations, see 35 N.C.L. Rev. 271 (1957). 
of appeal” near the end of the fourth sentence 
of subsection (e) and added the second sentence 
of subsection (i). 


§ 55-113.1. Fundamental changes in reorganization proceedings. — 
(a) Whenever a plan of reorganization of a corporation has been or shall be 
confirmed by decree or order of a court of competent jurisdiction in proceedings 
for the reorganization of such corporation pursuant to the provisions of any 
applicable statute of the United States relating to reorganizations of 
corporations, the corporation may put into effect and carry out such plan and 
the decrees and orders of the court relative thereto and may take any proceeding 
and do any act provided in such plau or directed by such decrees and orders 
without further action by its directors or shareholders. Such action may be 
taken, as may be directed by such decrees or orders, by the trustee or trustees 
of such corporation appointed in the reorganization proceedings, or by 
designated officers of the corporation, or OY a master or other representative 
appointed by the court, with like effect as if taken by unanimous action of the 
directors and shareholders of the corporation. In particular and without limiting 
the generality or effect of the foregoing, such corporation may: 

(1) Amend its charter or bylaws, or both, so long as the charter and bylaws 
as amended contain only such provisions as might be lawfully contained 
therein at the time of making such amendment; 

(2) Constitute or reconstitute and classify or reclassify its board of 
directors, and name, constitute or appoint directors and officers in place 
of or in addition to all or any of the directors or officers then in office; 

(3) Make any change in its stated capital or surplus or in any or all of its 
outstanding shares or other securities, or cancel any or all of such 
outstanding shares or other securities; 

(4) Dissolve and liquidate; 

(5) Merge or consolidate; 

(6) Transfer all or part of its assets; 

(7) Change its registered office or registered agent, or both; 
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(8) Authorize the issuance of bonds, debentures or other obligations of the 
corporation, whether or not convertible into shares of any class or 
bearing warrants or other evidences of ae rights to purchase or 
subscribe for shares of any class, and fix tne terms and conditions 
thereof. 

(b) Any articles of amendment, statement of classification of shares, 
statement of change or registered office and registered agent, certificate of 
reduction of capital, restated charter, articles of merger, articles of 
consolidation, articles of dissolution, statement of revocation of dissolution, 
certificate of completed liquidation, or any other document appropriate to 
complete any action permitted by this section shall be avectted Ad filed in 
accordance with the provisions of this Chapter on behalf of the corporation by 
such person or persons as may be authorized to take such action pursuant to 
subsection (a). 

(c) No action taken under this section shall give rise to any rights under G.S. 
55-118, except as provided in the plan of reorganization. 

(d) No action authorized by this section shall be taken after the entry of a final 
decree in the reorganization proceedings closing the case and discharging the 
trustee or trustees, if any. (1978, c. 469, s. 38.) 


ARTICLE 9. 
Dissolution and Liquidation. 


§ 55-114. Dissolution and its effect. — (a) A corporation may be dissolved 
in any of the following ways: 

(1) Upon expiration of any period of duration to which the corporation is 
limited ie its charter, by executing and filing in the office of the 
Secretary of State in accordance with the provisions of G.S. 55-4 articles 
of dissolution setting forth (1) the name of the corporation, (ii) the names 
and respective addresses of its officers and directors, and (ill) a 
statement of the expiration date presently contained in its charter; 

(2) By filing in the office of the Secretary of State articles of dissolution 
in voluntary proceedings for dissolution as prescribed in G.S. 55-116, 
55-117 and 55-118; 

(3) Ry entry of a decree of dissolution by the superior court in involuntary 
proceedings for dissolution by the Attorney General, as prescribed in 
G.S. 55-122, or in Porn suneS to liquidate the assets and business of 
the corporation, as described in G.S. 55-125; 

(4) By suspension of its charter under the provisions of G.S. 105-230 when 
the time within which the corporation’s rights might be restored under 
G.S. 105-282 has expired; however, the provisions for liquidation of 
corporate assets in such cases shall be those provided in G.S. 105-232 
instead of those provided in this Chapter. 

(b) A dissolved corporation, however dissolved, nevertheless continues to 
exist for the purpose of winding up its affairs, prosecuting and defending actions 
by or against it, and enabling it to collect se discharge obligations, dispose of 
and pongey its property. and collect and distribute its assets, but not for the 
purpose of continuing business except so far as necessary for winding up its 
affairs or except where G.S. 55-115 applies. Title to property of a disso 
corporation does not by reason of dissolution vest in its shareholders. 

(c) After the end of the tax year in which dissolution occurs a dissolved 
corporation is not subject to the annual franchise tax unless it engages in 
business activities not reasonably incidental to winding up its affairs. 

(d) The dissolution of a corporation shall not take away or impair any remedy 
available to or against such corporation for any right or claim, not covered by 
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subsection (f) of this section, existing or for any liability incurred prior to such 
dissolution if the action or proceeding is commenced within two years after the 
filing of a certificate of completed liquidation, and the plaintiff or petitioner must 
allege and prove that the action or proceeding is commenced within such period. 
Nothing herein shall extend any applicable period of limitation. No action or 
proceeding, civil or criminal, to which a corporation is a party shall abate by 
reason of such dissolution or filing. Any action or ae are by or against a 
dissolved corporation may be prosecuted or defended by the corporation in its 
corporate name, and such use of the corporate name is also available to a 
shareholder prosecuting or defending in a derivative capacity on behalf of a 
dissolved corporation. 

(e) A corporation dissolved under this or any prior act shall have the power 
to maintain, or to reestablish after failure tc maintain, a board of directors and 
officers to wind up its affairs, and its shareholders, directors and officers shall 
have the power to take corporate action appropriate to that end. 

(f) Even after the filing of a certificate of completed liquidation or the entry 
of a court order declaring liquidation completed, title to any corporate assets 
inadvertently omitted from a liquidation purportedly completed shall remain in 
the corporation and, for the purpose of administering or liquidating any such 
assets or determining the corporation’s interest therein, the dissolved 
corporation shall have power to sue and defend in legal actions or proceedings 
and fully to act in its corporate name through either its board of directors and 
officers maintained or reestablished as permitted in this section or through a 
majority of the last board of directors then living, however reduced in numbers, 
acting either directly themselves or through the last officers of the corporation. 
(1955) Gc. 1Sie. Sale DOTS cu Abo ess uso 7A.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “Upon” for “Automatically by” at the be- 
ginning of subdivision (1) of subsection (a) and 
added to that subdivision the language begin- 
ning “by executing and filing.” The amendment 
also deleted “or in proceedings under G.S. 
55-135” at the end of subdivision (3) of subsec- 
tion (a). 

Temporary Suspension oi Charter. — Alle- 
gations in the complaint to the effect that plain- 
tiff corporation’s charter was temporarily 
suspended under § 105-230 less than a year prior 
to the institution of the action do not disclose 
that the corporation did not have legal capacity 
to institute the action. Mica Indus., Inc. v. Pen- 
land, 24S N.C. 602, 107 S.E.2d 120 (1959). 

When a corporation’s charter is suspended 
pursuant to § 105-230, the same may be rein- 
stated within five years upon payment of fees 
and taxes due the Revenue Department; and if 


the charter is not so reinstated within five 
years, then liquidation of corporate assets is 
as provided in § 105-232 rather than § 
55-114 et seq. Raleigh Swimming Pool Co. v. 
Wake Forest Country Club, 11 N.C. App. 715, 
182 S.E.2d 273 (1971). 

Where a corporation has been served with 
summons and has filed answer, the action 
against it does not abate upon its subsequent 
dissolution. Lertz v. Hughes Bros., 208 N.C. 490, 
181 S.E. 342 (19385). 

Standing to Maintain Action on Contract. — 
A corporation whose articles of incorporation 
were suspended under § 105-230 for failure to 
pay taxes had standing under subsection (b) of 
this section to maintain an action to recover the 
amount due on a contract. Raleigh Swimming 
Pool Co. v. Wake Forest Country Club, 11 N.C. 
App. 715, 182 S.E.2d 278 (1971). 


§ 55-115. Extension of duration after expiration. — (a) If a corporation has 
continued to conduct its business after the expiration of its charter, it may at 
any time amend its charter so as to extend or perpetuate its period of existence. 
Expiration of a charter does not of itself create any vested right on the part of 
any shareholder or creditor to prevent such charter amendment. 

b) No acts or contracts of a corporation during the period within which it 
could have extended its existence as permitted in this section, whether or not 
it has taken action so to extend its existence, shall be in any degree invalidated 
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by the expiration of the charter. (1929, c. 271; 1935, c. 6; G. S., s. 55-32; 1955, 
CeIB Td Fs-4:) 


Cited in Raleigh Swimming Pool Co. v. Wake 
Forest Country Club, 11 N.C. App. 715, 182 
S.E.2d 273 (1971). 


§ 55-116. Voluntary dissolution by directors. — (a) A corporation may be 
voluntarily dissolved by majority vote of the directors then in office in the 
following cases: 

(1) When the corporation has not commenced business and has not received 
any payment on any subscription to its shares. 

(2) When a corporation has been adjudged to be bankrupt. 

(3) When a corporation has made a general assignment for the benefit of 
creditors. 

(4) By leave of court, when a receiver has been appointed in any suit in 
which the affairs of the corporation are to be wound up. 

(5) When substantially all of the assets have been sold at judicial sale or 
have been sold for the purpose of terminating the business of the 
corporation. ; 

(b) To effectuate dissolution under this section, articles of dissolution shall 
be executed by a majority of the directors then in office and shall be filed, in 
accordance with the provisions of G.S. 55-4, setting forth: — 

(1) The name of the corporation. 

(2) The names and respective addresses of its officers, if any. 

(3) The names and respective adcresses of its directors. 

(4) A statement showing one or more of the grounds of voluntary 
dissolution mentioned in subdivisions (1) to (5), inclusive, of subsection 
(a) of this section. 

(5) That a majority of the directors have determined ky majority vote to 
dissolve the corporation. (1955, c. 1371, s. 1.) 


Cited in J.G. Dudley Co. v. Commissioner, 298 
F.2d 750 (4th Cir. 1962). 


§ 55-117. Voluntary dissolution yy written consent of shareholders. — A 
corporation may be voluntarily dissolved pursuant to the written consent of all 
of its shareholders. No meeting or notice of meeting is necessary. To effectuate 
such dissolution, articles of dissolution shall be executed by the corporation and 
shall be filed, in accordance with the provisions of G.S. 55-4, setting forth: 

(1) The name of the corporation. 

(2) The names and respective addresses of its officers. 

(3) The names and respective addresses of its directors. 

(4) A statement that written consent to the dissolution of the corporation 
has been signed by all shareholders of the corporation or signed in their 
names by their attorneys thereunto duly authorized, which statement 
shall have attached thereto such written consent duly signed. (1901, c. 
2, 8. o4 Rev MS: LAGD Gs sabia 2) 941 4c bob G: go s. 55-121; 1951, 
©, 1005) se 451955 pCa lot sede) 


Cross Reference. — See note to § 55-118. 


§ 55-118. Voluntary dissolution by action of directors and shareholders. 
—(a) A corporation may be voluntarily dissolved by action of the directors and 
shareholders in the following manner: 
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(1) The board of directors shall adopt a resolution recommending that the 
corporation be dissolved, and directing that the question of such 
dissolution be submitted to a vote at a meeting of shareholders, which 
may be either an annual or a special meeting. 

(2) Written or printed notice shall be given to each shareholder of record 
within the time and in the manner provided in this Chapter for giving 
of notice of meeting of shareholders, and, whether the meeting be an 
annual or special meeting, shall state that the purpose or one of the 
te oses is to consider the advisability of dissolving the corporation. 

f the proposal to dissolve contemplates a plan of liquidation whereby 
substantially all the assets distributable to the shareholders are to be 
conveyed, transferred, or assigned to them collectively as coowners, the 
notice shall so inform the shareholders and shall contain a statement 
displayed with reasonable prominence to the effect that dissentin 
shareholders are entitled, upon compliance with G.S. 55-118, to be pai 
the fair value of their shares as provided in that section, but failure of 
the notice to contain such a statement shall not invalidate the 
dissolution. 

(3) At such meeting a vote may be taken on any resolution to dissolve the 
corporation. Each outstanding share of the corporation shall be entitled 
to vote thereon, whether or not otherwise entitled to vote. Such 
resolution shall be adopted upon receiving the affirmative vote of at 
least two thirds of the outstanding shares of the corporation, unless 
any class of shares is entitled to vote as a class thereon, in which event 
the resolution shall require for its adoption the affirmative vote of at 
least two thirds of the outstanding shares of each class of shares 
entitled to vote as a class thereon and of two thirds of the other 
outstanding shares. 


(b) To effectuate such dissolution, articles of dissolution shall be executed by 
the corporation and shall be filed, in accordance with the provisions of G.S. 55-4, 


setting forth: 


(1) The name of the corporation. 

(2) The names and respective addresses of its officers. 

(3) The names and respective addresses of its directors. 

(4) A copy of the resolution adopted by the shareholders authorizing the 
aesolution of the corporation. 

(5) The number of shares outstanding, and, if the shares of any class are 
entitled to vote as a class, the designation and number of outstanding 
shares of each such class. 

(6) The number of shares voted for and against the resolution, respectively, 
and, if the shares of any class are entitled to vote as a class, the number 
of shares of each such class and of the other outstanding shares voted 


for and against the resolution, Aaa (1901 SeRarer s4Reve 's: 


1195 Ges sri s2e1 941 cul9bpG. 


Pelosi. Sait) 


Editor’s Note. — The paragraphs in the note 
below appeared under former 8 55-121, which 
was the counterpart of this section and 8 55-117 
in the law in effect prior to July 1, 1957. 


Statute Settled Mooted Questions. — As far 
as North Carolina is concerned, former § 55-121 
settled the question formerly much mooted in 
the courts as to whether, and under what circum- 
stances, a corporation could be dissolved by the 
stockholders, when no time was fixed for its du- 
ration, upholding and extending this power of 


S. 55-121; 1951, c. 1005, s. 4; 1955, 


voluntary dissolution as established by the bet- 
ter considered decisions on the subject. White v. 
Kincaid, 149 N.C. 415, 63 S.E. 109 (1908). 


A Part of Every Charter. — The provision of 
the statute enters into every charter, and unless 
otherwise enacted by the legislature, every 
stockholder takes and holds his stock subject to 
the power of voluntary dissolution, by resolution 
of the directors concurred in by two thirds in 
interest of the stockholders. White v. Kincaid, 
149 N.C. 415, 63 S.E. 109 (1908). 
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Directors Are Trustees. — The directors of a 
corporation in proceedings for dissolution are 
trustees in the sense that they must act faith- 
fully in their judgment for the benefit of the 
corporation and in furtherance of its interest, 
and not for the purpose of unjustly oppressing 
the holders of the minority stock, or to attain 
their own personal ends. White v. Kincaid, 149 
N.C. 415, 63 S.E. 109 (1908). 

Motive for Dissolution Generally 
Immaterial. — When a corporation lawfully pro- 
ceeds to wind up its affairs in accordance with 
the statute, the motive prompting the act, how- 
ever reprehensible or malicious, is not, as a rule, 
relevant to the inquiry; and the courts will not 
undertake to interfere with the honest exercise 
of discretionary powers vested by statute in the 
management of a corporation, however unwise 
or improvident it may seem in a given instance. 
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White v. Kincaid, 149 N.C. 415, 63 S.E. 109 
(1908). 

Liquidation to Escape Judgment. — An at- 
tempted liquidation by a corporation, to escape 
judgment for the refund of money wrongfully 
distributed, is in fraud of creditors. Chatham v. 
Mecklenburg Realty Co., 180 N.C. 500, 105 S.E. 
329 (1920). 

Suits Pending Dissolution. — Where it ap- 
pears in an action that the indebtedness sought 
to be recovered was claimed to be due a corpora- 
tion, and that the suit was instituted by the 
individual stockholders, a judgment as of non- 
suit is properly entered, though proceedings in 
dissolution of the corporation were being had 
under the statute, the proper party plaintiff be- 
ing the corporation or a receiver appointed there- 
for. Worthington v. Gilmers, Inc., 190 N.C. 128, 
129 S.E. 153 (1925). 


§ 55-119. Procedure after filing articles of dissolution. — (a) After the 
filing of articles of dissolution in the office of the Secretary of State, the 
corporation shall, except in case of dissolution under G.S. 55-116(a)(2), (8) and 
(4), immediately cause notice of the dissolution to be mailed to each known 
creditor of the corporation, and to the Secretary of Revenue, and such notice 
shall be published once a week for four successive weeks in a newspaper 
published in the county wherein the corporation has its registered office, and, 
if there be no newspaper published in such county, then in some newspaper of 
general circulation in such county. The corporation shall then proceed to collect 
its assets, convey and dispose of such of its properties as are not to be distributed 
in kind to its shareholders, pay, satisfy and discharge its liabilities and 
obligations and do all other acts required to liquidate its business and affairs, 
including the collection of unpaid subscriptions necessary to equalize the agreed 
payments by subscribers of its shares. After paying or adequately providing for 
the payment of all its obligations, the corporation shall distribute the remainder 
of its assets, either in cash or in kind, among its shareholders according to their 
respective rights and interests. 

(b) If liquidation is effected by transfer of assets in kind to the shareholders 
collectively as coowners, an objecting shareholder so demanding is entitled to 
be paid the fair value of his shares or damages in accordance with the provisions 
of.G.S, Do-LIs (195 se. 1301, Sistemas 3,0) 4705.10) 


Editor’s Note. — The 1973 amendment 
substituted “Secretary of Revenue” for 
“Commissioner of Revenue.” 


Property Does Not Revert or Escheat. — 
Upon the dissolution or extinction of a corpora- 
tion for any cause, the real property conveyed 


The iparagraphavinsthe date belo mirceeades to it in fee does not revert to the original grant- 


cided under the former statute relating to the 
distribution of funds upon the dissolution of a 
corporation. 


How Assets Distributed. —: When the receiver 
has collected the assets he is required to pay all 
the debts, if the funds are sufficient, and, if the 
funds are not sufficient, to distribute the same 
ratably, among all the creditors who prove their 
claims. When once the court of equity, through 
its receiver, takes charge of the assets, they are 
to be distributed pro rata among the creditors, 
subject to such priorities as have already ac- 
crued. Merchants Nat’] Bank v. Newton Cotton 
Mills, 115 N.C. 507, 20 S.E. 765 (1894). 


ors or their heirs, and its personal property does 
not escheat to the State; and this is so whether 
or not the duration of the corporation was lim- 
ited by its charter or general statute. Wilson v. 
Leary, 120 N.C. 90, 26 S.E. 630 (1897), overruling 
Fox v. Horah, 36 N.C. 358 (1841). 


Creditors Come before Stockholders. — A 
corporation cannot settle with its members, by 
the application of assets to the retirement or 
redemption of the stock of the shareholders, un- 
til it has first settled and discharged all its liabili- 
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ties, and any agreement among the shareholders 
looking to such arrangement will be void as to 
creditors. Heggie v. People’s Bldg. & Loan 
Ass’n, 107 N.C. 581, 12 S.E. 275 (1890). 
Bondholders Held General Creditors. — 
Where payment of interest on bonds issued to 
preferred stockholders in reorganization of cor- 
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earnings, but on the contrary the obligation was 
fixed and certain in the payment of interest out 
of assets of the corporation, this made and 
constituted the holders of such bonds under 
North Carolina statutory law general creditors. 
Bemis Hardwood Lumber Co. v. United States, 
117 F. Supp. 851 (W.D.N.C. 1954). 


poration was not restricted to payment out of 


§ 55-120. Revocation and _ cancellation of voluntary’ dissolution 
proceedings. — (a) At any time after the filing of articles of dissolution and 
prior to the filing of a certificate of completed liquidation, a dissolution effected 
under G.S. 55-116, 55-117 or 55-118 may be revoked by the filing of a statement 
of revocation of dissolution. The contents of such a statement and the 
proceedings taken so as to revoke a dissolution shall conform with such 
adaptations as are appropriate to revocation to either (i) those prescribed in the 
section under which the dissolution was effected, or (ii) those prescribed in 
G.S. 55-117 or 55-118. 

(b) Upon the filing of such statement of revocation of dissolution in the office 
of the Secretary of State, the revocation of the voluntary dissolution proceedings 
shall become effective and the corporation may again carry on business. 

(c) If a dissolution has been effected by the filing of articles of dissolution 
containing false statements of facts which if truthfully stated would not have 
met the requirements of this Chapter for a dissolution, any shareholder may 
maintain an action to cancel the said articles of dissolution and to restore the 
charter of the corporation unless liquidation has theretofore proceeded so far 
as to make such cancellation and restoration impracticable. Such action shall be 
brought in the county in which the corporation has its registered office or its 
principal place of business. Upon the filing in the office of the Secretary of State 
of a decree of cancellation of said articles of dissolution, the corporation’s 
eee and yj right to do business thereunder shall be thereby restored. (1955, 
epi by Bika ¥ 


§ 55-121. Completion of liquidation in voluntary dissolution proceedings. 
— (a) When all liabilities and obligations of a dissolved corporation have been 
paid and discharged, or adequate provision has been made therefor, and all of 
the remaining property and assets of the corporation have been distributed to 
its shareholders pursuant to G.S. 55-119, a certificate of completed liquidation 
shall be emecited by the corporation and shall be filed in accordance with the 
provisions of G.S. 55-4, setting forth: 

(1) The name of the corporation. 

(2) That articles of dissolution have theretofore been filed in the office of 
the Secretary of State, the date on which articles were filed, and that 
the dissolution thereby effected has not been revoked. 

(3) That all liabilities and obligations of the corporation have been paid and 
discharged or that adequate provision has been made therefor. 

(4) That the remaining inched and assets of the corporation have been 
distributed among its shareholders in accordance with their respective 
rights and interests. 

(b) Upon the filing of such certificate in the office of the Secretary of State 
in accordance with G.S. 55-4, the existence of the corporation shall cease except 
as otherwise provided in this Article. 

(c) The Secretary of State shall not file the certificate of completed liquidation 
until the receipt by him of a notice from the Secretary of Revenue to the effect 
that such corporation has met the requirements with respect to reports and taxes 
required by the revenue laws of the State of North Carolina. (1901, ¢. 2, s. 34; 
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Rev., s. 1195; C. S., s. 1182; 1941, c. 195; G.S., s. 55-121; 1951, c. 1005, s. 4; 1955, 
c. 1871, s. 1; 1973; ¢. 476,s.°193:) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘Secretary of Revenue” for 
“Commissioner of Revenue.” 


§ 55-122. Involuntary dissolution in action by Attorney General. — A 
corporation may be dissolved involuntarily by a decree of the superior court in 
an action brought by the Attorney General in the name of the State when it is 
established that: 

(1) The charter of the corporation was procured through fraud; or 

(2) The corporation has without justification refused to comply with a final 

~ court order for the production of its books, records, or other documents 

as provided in G.S. 55-38; or 

(3) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, continued to eee or abuse the 
authority conferred upon it by law to the injury of the public or of its 
shareholders, creditors, or debtors; or 

(4) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, failed for 30 days to meet the 
requirements of G.S. 55-18 with respect to appointing and maintaining 
a registered agent in this State; or 

(5) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, failed for 30 days after change of its 
registered office or registered agent to file in the office of the Secretary 
of State the statement required by G.S. 55-14. (Code, ss. 604, 605, 694; 
1889, c. 533; 1901, c. 2, s. 73; Rev., ss. 1196, 1198; C. S., ss. 1185, 1187; 
G. S., ss. 55-124, 55-126; 1955, c. 1371, s. 1.) 


Cited in Starbuck v. Town of Havelock, 252 
N.C. 176, 113 S.E.2d 278 (1960). 


§ 55-123. Duties of Attorney General with respect to actions for 
involuntary dissolution. — Whenever the Attorney General has reason to 
believe that any corporation has given cause for dissolution as provided in G.S. 
50-122 and the case involves the public interest, it is the duty of the Attorney 
General to bring an action under that section. If the cause for dissolution does 
not involve the public interest, the Attorney General has a duty to bring an action 
if satisfactory security is given to indemnify the State against the costs and 
expenses to be incurred thereby. (Code, s. 605; Rev., s. 1198; C. S., s. 1187; G. 
5)'8..55-12Z67 1955 ec s1S Tess) 


§ 55-124. Venue and service of process. — Every action by the Attorney 
General for the involuntary dissolution of a corporation shall be commenced in 
the superior court of the county in which the Pea alenes office of the corporation 
is RMR RI shall issue and be served as in other civil actions. (1955, 
CHD fel pisis J, 


§ 55-125. Power of courts to liquidate and decree involuntary dissolution. 
— (a) The superior court shall have power to liquidate the assets and business 
of a corporation in an action by a shareholder when it is established that: 


(1) The directors are deadlocked in the management of the corporate affairs 
and the shareholders are unable to break the deadlock, so that the 
business can no longer be conducted to the advantage of all the 
shareholders; or 
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(2) The shareholders are deadlocked in voting power, otherwise than by 
virtue of special provisions or arrangements designed to create veto 
power among the shareholders, and for that reason have been unable 
at two consecutive annual meetings to elect successors to directors 
whose terms had expired; or 

(3) All of the present shareholders are parties to, or are transferees or 
subscribers of shares with actual notice of a written agreement, 
whether embodied in the charter or separate therefrom, entitling the 
complaining shareholder to liquidation or dissolution of the corporation 
at will or upon the occurrence of some event which has subsequently 
occurred; or 

(4) Liquidation is reasonably necessary for the protection of the rights or 
interests of the complaining shareholder. 

(b) The superior court shall have power to liquidate the assets and business 
of a corporation in an action by a creditor: 

(1) When the claim of the creditor has been reduced to judgment and an 
execution thereon returned unsatisfied; or 

(2) When the corporation admits in writing that the claim of the creditor 
is due and it is established that the corporation is unable to pay its debts 
in the ordinary course of business. 

(c) A court that has undertaken the liquidation of the assets and business of 
a corporation under subsections (a) or (b) of this section may at any time enter 
a decree dissolving the corporation, and shall upon application of any interested 
party enter an Andes declaring liquidation ea pletal 

(d) Actions under this section shall be brought in the county in which the 
corporation has its registered office or its principal place of business. 

(e) Summons shall issue and be served on the corporation as in other civil 
actions, and it shall not be necessary to make shareholders parties to any such 
actions unless relief is sought against them personally. 

(f) The superior court shall have power to liquidate the assets and business 
of a corporation when an action has been filed by the Attorney General to 
dissolve a corporation and it is established that liquidation of its assets and 
business should precede the entry of a decree of dissolution. (1955, c. 1871, s. 


1941 959..G,3131 645,.26,) 


Showing Required under Subsection (a)(4). 
— When the power of the court in the exercise 
of its equitable jurisdiction is invoked to liqui- 
date and decree involuntary dissolution under 
subsection (a)(4), there must be a showing that 
the liquidation is reasonably necessary for the 
protection of the rights or interests of the com- 
plaining shareholder. Dowd v. Charlotte Pipe & 
Foundry Co., 263 N.C. 101, 139 S.E.2d 10 (1964). 

Sufficient Allegations under Subdivision (4) 
of Subsection (a). — The superior court has au- 
thority, in the exercise of its discretion, under 
subsection (a)(4) of this section, to order the 
liquidation of a corporation upon application of 
a stockholder alleging that the corporation had 
been operating at a loss and that to allow it to 
continue operations would deplete its assets and 
seriously damage the stockholders. Royall v. 
Carr Lumber Co., 248 N.C. 735, 105 S.E.2d 65 
(1958). 

Joinder of Suit for Failure to Declare Divi- 
dends with Cause of Action for Liquidation. — 
A stockholder in a corporation may sue the cor- 
poration, and join its directors as defendants, for 


failure to declare adequate dividends from the 
corporation’s earnings; and may join therewith 
a second cause of action for liquidation and in- 
voluntary dissolution of the corporation based 
upon bad faith management in suppressing divi- 
dends and in deflating the value of the corpora- 
tion’s assets, thus precluding the plaintiff 
stockholder from obtaining either a fair dividend 
or a fair market for his stock. Dowd v. Charlotte 
Pipe & Foundry Co., 263 N.C. 101, 189 S.E.2d 10 
(1964). 

Directors Are Pro er Parties to Sharehold- 
er’s Suit. — Directors are proper parties to a suit 
to dissolve the corporation upon the complaint 
of one shareholder, even though no relief is 
sought against them personally. Dowd v. Char- 
lotte Pipe & Foundry Co., 263 N.C. 101, 139 
S.E.2d 10 (1964). 

They May Be Joined or Become Parties on 
Own Application. — The implication in this sec- 
tion is that directors and other interested share- 
holders may be made, or, on their own 
application, may become parties to a complain- 
ing shareholder’s action to liquidate and dissolve 
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the corporation. Certainly, the directors are not 
improper parties. Dowd v. Charlotte Pipe & 
Foundry Co., 263 N.C. 101, 139 S.E.2d 10 (1964). 

As to necessity for service on shareholders 
in suit under former statute for dissolution of 
corporation, see Glod v. Castle Hayne Growers 
& Shippers, Inc., 239 N.C. 304, 79 S.E.2d 396 
(1954). 
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statutes, see Asheville Div. No. 15, Sons of Tem- 
perance v. Aston, 92 N.C. 578 (1885); Simmons 
v. Norfolk & Baltimore Steamboat Co., 113 N.C. 
147, 18 S.E. 117 (1893); Greenleaf v. Land & 
Lumber Co., 146 N.C. 505, 60 S.E. 424 (1908); 
Lasley v. Wainut Cove Mercantile Co., 179 N.C. 
575, 103 S.E. 213 (1920); Jones v. A. & W.R.R., 
193 N.C. 590, 1387 S.E. 707 (1927); Bank of An- 


As to involuntary liquidation under former drews v. Gudger, 212 F. 49 (4th Cir. 1914). 


§ 55-125.1. Discretion of court to grant relief other than dissolution. — 
(a) In any action filed by a shareholder to dissolve the corporation under G.S. 
55-125(a), the court may make such order or grant such relief, other than 
dissolution, as in its discretion it deems appropriate, including, without 
limitation, an order: 

(1) Canceling or altering any provision contained in the charter or the 
bylaws of the corporation; or 

(2) Canceling, altering, or enjoining any resolution or other act of the 
corporation; or 

(3) Directing or prohibiting any act of the corporation or of shareholders, 
directors, officers or other persons party to the action; or 

(4) Providing for the purchase at their fair value of shares of an 
shareholder, either by the corporation or by other shareholders, ae 
fair value to be determined in accordance with such procedures as the 
court may provide. 

(b) Such relief may be granted as an alternative to a decree of dissolution, 
or may be granted whenever the circumstances of the case are such that relief, 
but not dissolution, would be appropriate. (1978, c. 469, s. 41.) 


§ 55-126. Application for liquidation by court after dissolution. — A 
corporation, at any time after voluntary dissolution and during the liquidation 
of its business and affairs, may make application to the superior court of the 
county in which the registered office or principal place of business of the 
corporation is situated to have the liquidation conducted or continued under the 
supervision of the court and, upon the granting of such application, the 
liquidation shall proceed as provided in this Chines Similar application may be 
made after liquidation has been purportedly completed in either voluntary or 
involuntary dissolution, when it subsequently appears that newly discovered or 
inadvertently omitted assets require liquidation, and if no director or appropriate 
officer makes such application, the application may be made by any creditor or 
any shareholder or any person having an interest in such liquidation, including 
the University of North Carolina. (Code, ss. 619, 668, 669; 1901, c. 2, ss. 61, 62; 
Rev., ss. 1208, 1204; C.S., s. 1195; G.S., s. 55-134; 1955, c. 1371, s. 1.) 


§ 55-127. Procedure in liquidation of corporation by court. — In an action 
to liquidate the assets and business of a corporation, the court shall appoint 
receivers and the receivers so appointed shall have such powers and duties as 
are provided in Article 38, Chapter 1 of the General Statutes of North Carolina. 
(19bbycel B78: Je) 


Applied in Dowd v. Charlotte Pipe & Foundry 
Co., 263 N.C. 101, 189 S.E.2d 10 (1964). 


§ 55-128. Discontinuance of liquidation action. — The liquidation of the 
assets and business of a corporation may be discontinued at an time during 
the liquidation proceedings when it is established that cause for liquidation no 
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longer exists. In such event the court shall dismiss the action and direct the 
redelivery to the corporation of all its remaining property and assets, and shall 
decree cancellation of any prior dissolution. (1955, c. 1371, s, 1.) 


Proceedings on motion by intervening liquidation of the corporation under this section. 
stockholders to vacate an order appointing re- Royall v. Carr Lumber Co., 248 N.C. 735, 105 
ceivers are without prejudice to the rights of the §S.E.2d 65 (1958). 
interveners to petition the court to discontinue 


§ 55-129. Duties of officials as to decrees and orders concerning 
dissolution or charter amendment. — A court decree effecting or cancelin 
a dissolution of a corporation or canceling or altering any provision asntaiied 
in its charter, or a court order declaring iq uidatien completed shall contain a 
direction to the clerk of that court promptly to file one certified copy of such 
decree or order with the Secretary of State and also to file a certified copy 
thereof with the register of deeds of the county wherein the corporation has its 
registered office. The fees for the preparation, certificates, and filing of such 
decree or order shall be taxed as a part of the costs in the action. The register 
of deeds shall record and index the order or decree in the Record of 
Incorporations; promptly after the recordation, the register shall note the fact 
of recordation on the said copy and return it to the corporation or its 
representative. If the corporation or its representative cannot be located, the 
register may destroy the copy. (1955, c. 1871, s. 1; 1967, c. 823, s. 19; 1969, ec. 
9657 sy 11973. 469 ¥se42)) 


Cross Reference. — See Editor’s note to §  serted “or canceling or altering any provision 
53-5. contained in its charter” in the first sentence. 
Editor’s Note. — The 1973 amendment in- 


§ 55-130. Disposition of amounts due to unavailable shareholders and 
creditors. — Upon liquidation of a corporation, the portion of the assets 
distributable to a creditor or shareholder who is unknown or cannot be found 
shall be reduced to cash and deposited with the clerk of the superior court of 
the county of the registered office of the corporation to be held three months 
for the persons respectively entitled thereto, as and when satisfactory evidence 
of their right to the same is furnished. After the clerk has held the unclaimed 
cash for the aforesaid period of three months, he shall pay such assets to the 
State Treasurer, to be held without liability for profit or interest until a just claim 
therefor shall be preferred by the parties entitled thereto. (1947, c. 613; c. 621, 
BS le Gear eon o2: 19bbNcr LST os OTL cs 11850 9r4) 


Editor’s Note. — For comment on escheat of 
intangible property, see 2 Wake Forest Intra. L. 
Rev. 100 (1966). 


§ 55-130.1. Voluntary surrender of corporate rights and franchises by 
incorporators. — The incorporators named in the articles of incorporation may, 
before the payment of any part of the capital stock, and before beginning the 
business for which the Soe was created, surrender the existing corporate 
rights and franchises, by filing a certificate in the office of the Secretary of State 
in the manner prescribed by G.S. 55-4, verified by oath, that no part of the capital 
stock has been paid and received by the corporation and such business has not 
been begun, and surrendering all rights and franchises. Thereupon the 
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corporation becomes nonexistent and is cancelled as if such corporation had 
never been created. (1959, c. 1316, s. 26%.) 


ARTICLE 10. 
Foreign Corporations. 


§ 55-131. Right to transact business. — (a) A foreign corporation shall 
procure a certificate of authority from the Secretary of State before it shall 
transact business in this State. No foreign corporation shall be entitled to 
procure a certificate of authority under this Chapter to transact in this State 
any business which a corporation organized under this Chapter is not permitted 
to transact. A foreign corporation shall not be denied a certificate of authorit 
by reason of the fact that the laws of the state or county under which suc 
corporation is organized governing its organization and internal affairs differ 
from the laws of this State. 

(b) Without excluding other activities which may not constitute transacting 
business in this State, a foreign corporation shall not be considered to be 
transacting business in this State, for the purpose of this Chapter, by reason 
of carrying on in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes. 

(2) Holding meetings of its directors or shareholders or carrying on other 
activities concerning its internal affairs. 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions. 

(4) Maintaining offices or agencies for the transfer, exchange, and 
registration of its securities, or appointing and maintaining trustees or 
depositaries with relation to its securities. 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where such orders require acceptance uthoat 
this State before becoming binding contracts. 

(6) Making or investing in loans with or without security including servicing 
of mortgages or deeds of trust through independent agencies within 
the State, the conducting of foreclosure proceedings and sale, the 
acquiring of property at foreclosure sale and the management and 
rental of such property for a reasonable time while liquidating its 
yes Une provided no office or agency therefor is maintained in this 

tate. 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same. 

(8) Transacting business in interstate commerce. 

(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions of 
like nature. 

(c) No part of this section applies to insurance companies except subsection 
(b)(6):.(1901, ec; 2-593" Rev siti 9591915 61 9G chil Ges eroM iA Gass: 
Do-Liisluoo, Ce louie ele) 


Editor’s Note. — The paragraphs in the note 
below appeared under former § 55-117, relating 
to foreign corporations’ powers existing inde- 
pendently of permission to do business. 


For comment on the duty to register the trans- 
fer of investment securities, see 44 N.C.L. Rev. 
854 (1966). For article on modern statutory ap- 


proaches to service of process outside the State, 
see 49 N.C.L. Rev. 235 (1971). For article on 
“Foreign Corporation Laws: The Loss of Rea- 
son,” see 47 N.C.L. Rev. 1 (1968). 


A Matter of Comity Only. — A corporation 
of one state may do business in another only by 
comity of the latter state, when not so permitted 
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by a valid federal statute, as in matters of inter- 
state commerce, and may be prohibited from do- 
ing business therein entirely, or may be 
restricted with conditions made a prerequisite by 
statute. Lunceford v. Commercial Travelers 
Mut. Accident Ass’n, 190 N.C. 314, 129 S.E. 805 
(1925). See Wrought Iron Range Co. v. Carver, 
118 N.C. 328, 248.E. 352 (1896); Blackwell’s Dur- 
ham Tobacco Co. v. American Tobacco Co., 145 
N.C. 367, 59 S.E. 123 (1907). 

Power to Acquire and Sell Land. — Foreign 
corporations, having a right under their charters 
to acquire and sell land, can exercise such rights 
in this State to the same extent that corporations 
of this State can do so. Barcello v. Hapgood, 118 
N.C. 712, 24 S.E. 124 (1896). 

Substituted Service Proper against Domesti- 
cated Foreign Corporation Wherever Cause of 
Action Arose. — A foreign corporation which 
has complied with this Article and has been duly 
authorized to do business in this State, may be 
sued in this State by substituted service on the 
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Secretary of State on a cause of action arising 
either inside or outside the State. Atlantic Coast 
Line R.R. v. J.B. Hunt & Sons, 260 N.C. 717, 133 
S.E.2d 644 (1968). 

Mere soliciting or procuring orders through 
employees or agents, where such orders require 
acceptance without this State before becoming 
binding contracts, does not constitute 
“transacting business” in this State. Schnur & 
Cohan, Inc. v. McDonald, 220 F. Supp. 9 
(M.D.N.C. 1968), appeal dismissed, 328 F.2d 103 
(4th Cir. 1964). 

Facts held to constitute more than 
“soliciting or procuring orders” requiring ac- 
ceptance without the State. See Dumas v. Chesa- 
peake & O. Ry., 253 N.C. 501, 117 S.E.2d 426 
(1960). 

Stated in Westare Leasing Corp. v. Capital 
Sign Serv., Inc., 268 N.C. 601, 151 S.E.2d 204 
(1966). 

Cited in Crabtree v. Coats & Burchard Co., 7 
N.C. App. 624, 173 8.E.2d 473 (1970). 


§ 55-132. Powers of foreign corporation. — (a) A foreign corporation which 
shall have received a certificate of authority under this Chapter shall, until a 
certificate of revocation or of withdrawal shall have been issued as provided in 
this Chapter, enjoy the same, but not greater, rights and privileges as a domestic 
corporation organized for the purposes set forth in the application pursuant to 
which such certificate of authority is issued. 

(b) A foreign corporation, however, is not eligible or entitled to qualify in this 
State as executor, administrator, or guardian, or as trustee under the will of any 
person domiciled in this State at the time of his death, except that a foreign 
corporation chartered under the banking laws of Georgia, South Carolina, 
Tennessee or Virginia or as a national banking association in any said states may 
act as testamentary trustee, or executor in this State if: 

(1) It has a bona fide capital of at lease two hundred and fifty thousand 
dollars ($250,000) actually paid in; 

(2) It is authorized to act in such fiduciary capacity in the state in which 
it is incorporated or if such foreign corporation be a national banking 
gespeialion in the state in which it has its principal place of business; 
an 

(3) Any bank or other corporation organized under the laws of this State 
or a national banking association having its principal place of business 
in this State is permitted by law to act in such fiduciary capacity in the 
state in which such foreign corporation seeking to act in this State is 
organized or in which it has its principal place of business if it is a 
national banking association without further showing or qualification 
other than that it is authorized to act in such fiduciary capacity in this 
State and upon compliance with the laws of such other state, if any, 
concerning service of process on nonresident fiduciaries. 

Unless assets of the estate are to be removed from within the State of North 
Carolina, such foreign corporations seeking to act as testamentary trustee, or 
executor in this State, upon qualifying to act in such fiduciary capacity, shall 
not be required by law to give bond except as required of a resident corporate 
fiduciary in like circumstances. No officer, employee or agent of any such 
foreign corporation shall be eligible or entitled to serve as testamentary trustee, 
or executor in this State whether such officer, employee, or agent is a resident 
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or a nonresident of this State if such officer, employee, or agent is acting as 
testamentary trustee, or executor on behalf of any such foreign corporation 
except when such foreign corporation itself shall be eligible to so serve. 

A foreign corporation qualifying as testamentary trustee or executor under 
the provisions of this section shall appoint a process agent in the same manner 
as now provided under G.S. 28-186 in the case of nonresident executors. (1901, 
crZ) 8.93; Revs S190) 1915. TOs 1G. oi, Ss. LI809G. Sis: 55-117; 1955; 


c. 1871, s. 1; 1969, c. 839.) 


Editor’s Note. — Section 28-186, referred to 
in the last paragraph of this section, was 
repealed by Session Laws 1973, c. 1329, s. 1, 
effective July 1, 1975. 

The paragraphs in the note below appeared 
under former § 55-118, which provided for 
domestication of foreign corporations in the law 
in effect prior to July 1, 1957. 

Corporation Not Resiricted to Authority 
Conferred in Home State. — A corporation in- 
corporated in another state with authority to 
conduct business in North Carolina, which has 
complied with the statutes of this State, can 
maintain an action in the courts of this State 
although its charter may not authorize it to do 
business in the state of its incorporation. Troy 
& N.C. Gold Mining Co. v. Snow Lumber Co., 173 
N.C. 593, 92 S.E. 494 (1917). 

Right to Sue and Be Sued. — Where a foreign 
corporation has submitted to domestication in 
this State by filing its certificate of incorporation 
with the Secretary of State and by otherwise 
complying with the provisions of the statute, it 
thereby acquires the right to sue and be sued in 
the courts of this State as a domestic corpora- 
tion. Smith-Douglass Co. v. Honeycutt, 204 N.C. 
219, 167 S.E. 810 (1938). 

When a foreign corporation complies with the 
provisions of the statute as to “domestication,” 
it subjects itself to the laws of this State and 
acquires in return certain compensating rights 
and privileges. Among these is the right to sue 
and be sued in the State courts under the rules 
and regulations which apply to domestic corpo- 
rations. Hill v. Atlantic Greyhound Corp., 229 
N.C. 728, 51 $.E.2d 183 (1949). 


Section 1-80 Does Not Apply. — A foreign 
corporation domesticated under the statute may 
sue and be sued under the rules and regulations 
which apply to domestic corporations, and is 
entitled to have an action against it, instituted 
by a nonresident, removed to the county of its 
main place of business in this State. In such case 
§ 1-80 does not apply. Hill v. Atlantic Greyhound 
Corp., 229 N.C. 728, 51 S.E.2d 183 (1949). 

For purposes of venue domesticated foreign 
corporations are residents of the State. Hill v. 
Atlantic Greyhound Corp., 229 N.C. 728, 51 
S.E.2d 183 (1949). 

Right to Remove to Federal Courts. — A for- 
eign corporation by compliance with the statute 
as to “domestication” does not lose its right to 
remove to the federal courts on the ground of 
diverse citizenship. Southern Ry. v. Allison, 190 
U.S. 326, 23 S. Ct. 718, 47 L. Ed. 1078 (1908). 

Property Not Removed to State. — The stat- 
ute requiring “domestication” enables a plaintiff 
to get personal service upon a foreign corpora- 
tion, but does not remove its property to the 
State nor the situs of its debts created else- 
where. Strause Bros. v. Aetna Fire Ins. Co., 126 
N.C. 228, 35 S.E. 471 (1900). 

How Charter Proven. — The charter of a for- 
eign corporation may be proven in this State by 
exhibiting a copy duly certified by the Secretary 
of State of the state in which the corporation was 
created. Barcello v. Hapgood, 118 N.C. 712, 24 
S.E. 124 (1896). 

Effect of Domestication of Insurance Com- 
pany. — See Occidental Life Ins. Co. v. Law- 
rence, 204 N.C. 707, 169 S.E. 636 (1938). 


§ 55-133. Dismissal of actions against foreign corporations. — (a) No 
action in the courts of this State shall be dismissed solely on the ground that 
it involves the internal affairs of a foreign corporation but the court may in its 
discretion dismiss such an action if it appears that more adequate relief can be 
granted or that the convenience of the parties would be better served by an 
action brought in the jurisdiction of its incorporation or in the jurisdiction where 
the corporation has its executive or managerial headquarters or, because of the 
circumstances, in some other jurisdiction. 


(b) Any action upon a cause of action not arising out of business transacted 
or activities performed in this State brought against a foreign corporation by 
a nonresident of this State may in the discretion of the court be dismissed if it 
appears that the convenience of the parties would be better served by an action 
brought in some other jurisdiction. (1955, c. 1871, s. 1.) 
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Under the former law it was held that the 
courts of North Carolina had not the power to 
and would not interfere with the internal man- 
agement of the business matters of foreign cor- 
porations. Howard v. Mutual Reserve Fund Life 
Ass’n, 125 N.C. 49, 34 S.E. 199 (1899); Reid v. 
Norfolk S.R.R., 162 N.C. 355, 78 S.E. 306 (1913). 

Action to Compel Declaration of Dividend 
by Foreign Corporation. — Whether the courts 
of North Carolina will entertain an action to com- 
pel the declaration of a dividend by a foreign 
corporation rests on expediency and convenience 
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in such action it appears that the foreign corpo- 
ration is doing business in North Carolina, that 
the question of declaring dividends had hereio- 
fore been determined by its directors in regular 
meetings in this State, and that the court has 
power to enforce any decree it may render by 
order directed to a majority of the directors of 
the corporation who reside in the State, a motion 
to dismiss the action for want of jurisdiction was 
properly denied. Belk v. Belk’s Dep’t Store of 
Cclumbia, 8.C., Inc., 250 N.C. 99, 108 S.E.2d 131 
(1959). 


under subsection (a) of this section, and where 


8§ 55-134 to 55-136: Omitted. 


§ 55-137. Corporate name of foreign corporation. — (a) No certificate of 
authority shall be issued to a foreign corporation unless the corporate name of 
such corporation shall contain the wording “corporation,” “incorporated,” 
“limited,” or “company,” or shall contain an abbreviation of one of such words, 
or such corporation shall, for use in this State, add at the end of its name one 
of such words or an abbreviation thereof. 

(b) The corporate name shall not contain any word or phrase which is likely 
to mislead the public or which indicates or implies that it is organized for any 
purpose other than one or more of the purposes contained in its charter. 

(c) The corporate name shall not be the same as, or deceptively similar to, the 
name of any domestic corporation, whether for profit or not for profit, or any 
foreign corporation, whether for profit or not for profit, authorized to transact 
business in this State, or a name the exclusive right to which is, at the time, 
reserved or registered in the manner prescribed in G.S. 55-12, except that the 
Secretary of State may in his discretion issue a certificate of authority to a 
foreign corporation which has a corporate name the same as or similar to that 
of some other domestic corporation or foreign corporation authorized to transact 
business in this State: 

(1) If the Secretary of State finds, upon proof by affidavit or otherwise, that 
such corporations are not engaged in the same or similar businesses 
and that the public is not likely to be confused or deceived, and if, upon 
requirement by the Secretary of State in his discretion, such foreign 
corporation agrees in its application for certificate of authority to add 
to its corporate name in this State words indicating the state or country 
under the laws of which it is incorporated; or 

(2) If the foreign corporation agrees in its application for certificate of 
authority to do business in this State only under an assumed name that 
would be available for use in this State, in which event such corporation 
shall thereafter comply with all of the provisions of law, including the 
provisions of G.S. 66-68 through 66-71, relating to doing business under 
an assumed name and such assumed name shall be deemed to be the 
name of such foreign corporation in this State and shall be entitled to 
the same protection under this Chapter as if it were the name of such 
foreign corporation. 

(d) Whenever a foreign corporation which is authorized to transact business 
in this State shall change its name to one under which a certificate of authority 
would not be granted to it on application therefor, the certificate of authority 
of such corporation shall not be deemed to permit the use in its business in this 
State of the new name nor shall any new certificate of authority be granted to 
it under the new name. 
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(e) The issuance of a certificate of authority to any foreign corporation shall 
not authorize the use in this State of the corporate name in violation of the rights 
of any third party under the federal Trademark Act, the Trademark Act of this 
State, or of the common law; and the issuance of such certificate shall not be 
a defense to an action for violation of any such rights. (1901, c. 2, s. 8; 1908, c. 
453; Rev., s. 1137; 1913, c. 5, s: 1; ©. S:, s. 1114; 1935, ce. 166, 320; 1939, c. 
Zed. (sy )..5 ose OOM CLE Ol Lise ooe C.bo 10,691.21. 1909, Ci TDL. 9440; 
1971, c. 1093, s. 1; 1978, c. 469, s. 45.4.) 


Editor’s Note. — The 1973 amendment added 
subsection (e). 


§ 55-138. Application for certificate of authority. — (a) A foreign 
corporation, in order to procure a certificate of authority to transact business 
in this State, shall make application therefor to the Secretary of State, which 
application shall set forth: 

(1) The name of the corporation and the state or country under the laws 
of which it is incorporated. 

(2) If the name of the corporation does not contain the word “corporation,” 
“incorporated,” ‘‘limited,” or “company,” or does not contain an 
abbreviation of one of such words, then the name of the corporation 
with the word or abbreviation which it elects to add thereto for use in 
this State; or if the corporation agrees under G.S. 55-137(c) to add to 
its corporate name in this State words indicating its jurisdiction of 
incorporation or agrees to do business under an assumed name, then 
the name of the corporation with the words so added or the assumed 
name which name must contain the words or abbreviations required by 
this subdivision. 

(3) The date of incorporation and the period of duration of the corporation. 

(4) The address of the principal office of the corporation in the state or 
country under the laws of which it is incorporated. 

(5) The address, including county and city or town, and street and number, 
if any, of the proposed registered office of the corporation in this State, 
and the name of its proposed registered agent in this State at such 
address. 

(6) The purpose or purposes of the corporation which it proposes to pursue 
in the transaction of business in this State. 

(7) The names and respective addresses of the directors and officers of the 
corporation. 

(8) A statement of the aggregate number of shares which the corporation 
has authority to issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class. 

(9) A statement of the aggregate number of issued shares itemized by 
classes, par value of shares, shares without par value, and series, if any, 
within a class. 

(10) A statement that, in consideration of the issuance of a certificate of 
authority to transact business in this State, the corporation appoints 
the Secretary of State of North Carolina as its agent to receive service 
of process, notice, or demand whenever the corporation fails to appoint 
or maintain a registered agent in this State, or whenever any such 
registered agent cannot with reasonable diligence be found at the 
registered office. 

(b) Such application shall be executed by the corporation by its president or 
a vice-president and by its secretary or an assistant secretary, and verified by 
one of its officers signing such application. (1955, c. 1871, s. 1; 1957, c. 979, s. 
BLUOS Cols L, 
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Cross References. — As to required filing of 
corporate charter, see § 55-139. As to limitations 
on authority of Secretary of State to act as pro- 
cess agent, see § 55-143. 

The location of the principal office and place 
of business of a corporation is a fact. The in- 
strument a foreign domesticated corporation is 
required to file in the office of the Secretary of 
State under this section is merely notice of that 
fact. It is not required for the benefit of the 
corporation but for the information of the public. 
And it does not, in and of itself, fix the location 
of the place of business of the corporation which 
files the same. Noland Co. v. Laxton Constr. Co., 
244 N.C. 50, 92 S.E.2d 398 (1956), construing 
former § 55-118. 

Venue of Action against Domesticated For- 
eign Corporation. — Where it was found that 
defendant was a domesticated foreign corpora- 
tion doing extensive business in the middle dis- 
trict of North Carolina and maintained 
warehouses in Salisbury, High Point, Asheboro, 
Greensboro and Durham from which it distrib- 
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uted in the middle district its products, under 
both the State law and federal rules of proce- 
dure the venue was properly placed in the 
middle district of North Carolina. Graham v. 
Taylor Biscuit Co., 157 F. Supp. 496 (M.D.N.C. 
1957), construing former § 55-118. 

A foreign corporation which duly domesti- 
cates in this State pursuant to subdivision (5) of 
subsection (a) is to be treated like a domestic 
corporation for venue purposes. Moore Golf, Inc. 
v. Shambley Wrecking Contractors, Inc., 22 N.C. 
App. 449, 206 S.E.2d 789 (1974). 

Section Inapplicable Where Foreign Corpo- 
ration Has Complied with Requirements for 
Domestication. — Where a foreign corporation 
has complied with the statutory requirements 
for domestication it is not required to file with 
the Secretary of State the certificate prescribed 
by this section, nor is it required to notify the 
Secretary of State of its principal office in this 
State. Aetna Cas. & Sur. Co. v. Petroleum Trans- 
it Co., 266 N.C. 756, 147 8.E.2d 229 (1966). 


§ 55-139. Filing of application for certificate of authority. — (a) The 
application of the corporation for a certificate of authority and one conformed 
copy thereof shall be delivered to the Secretary of State, together with one copy 
of its articles of incorporation and all amendments thereto, or where that is 
permitted by the laws of the place of its incorporation, one copy of its restated 
or integrated or consolidated charter, duly authenticated by ie proper officer 
of the state or country under the laws me which it is incorporated. 

(b) If the Secretary of State finds that the application conforms to law he 
shall, when all taxes and fees have been tendered as in this Chapter prescribed: 

(1) Endorse on each of such documents the word “filed” and the hour, day, 
month, and year of the filing thereof. 

(2) File in his office the application and the copy of the articles of 
incorporation and amendments thereto or of one of the substitute 
documents mentioned in subsection (a) of this section. 

(3) Issue a certificate of authority to transact business in this State to which 
he shall affix the conformed copy of the application. 

(4) Send to the corporation or its representative the certificate of authority, 
together with the conformed copy of the application affixed thereto. 
P1900) Acse hewn me SOs ncar Gi hey: ssh 1194* 1915 %ceu268r Criesseli si: 
ee CPA41 9998 Gx eG is955-118: 19538 er 11529 195 oe GSTs: 
de 


§ 55-140. Effect of certificate of authority. — Upon the issuance of a 
certificate of authority by the Secretary of State, the corporation shall be 
authorized to transact business in this State for those purposes set forth in its 
application, subject, however, to the right of this State to suspend or to revoke 
such authority as provided in this Chapter. (1955, c. 1871, s. 1.) 


§ 55-141. Registered office and registered agent of foreign corporation. — 
Each foreign corporation authorized to transact business in this State shall 
establish and continuously maintain in this State: 

(1) A registered office which may be, but need not be, the same as its 
place of business in this State. 

(2) A registered agent, which agent may be either an individual resident in 
this State whose business office is identical with such registered office, 
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or a domestic corporation or a foreign corporation authorized to 
transact business in this State, having a business office identical with 
such registered office. (1901, c. 5; Rev., s. 1248; C. S., s. 1187; G.S., s. 


55-38; 1955, c. 1371, s. 1.) 


Merger of Express Companies. — An express 
company conveyed its property used in trans- 
portation, for its appraised value, to the Ameri- 
can Railway Express Company, formed at the 
suggestion of the Director General of Railways, 
etc., under government control, but retained 
property of very large value, so that it remained 
perfectly solvent, and continued to do business 


under its franchise, having its own officials and 
shareholders distinct from those of the new cor- 
poration. In such a case the American Railway 
Express Company was not affected by the provi- 
sions of former § 55-38, requiring foreign corpo- 
rations to keep a process agent in this State. 
McAlister v. American Ry. Express Co., 179 N.C. 
556, 103 S.E. 129 (1920). 


§ 55-142. Change of registered office or registered agent of foreign 
corporation. — (2) A foreign corporation authorized to transact business in this 
State may change its registered office or change its registered agent, or both, 
upon filing in the office of the Secretary of State a statement setting forth: 

(1) The name of the corporation. 

(2) The address, including county and city or town, and street and number, 
if any, of its then registered office. 

(3) If the address of its registered office be changed, the address, including 
county and city or town, and street and number, if any, to which the 
registered office is to be changed. 

(4) The name of its then registered agent. 

(5) If its registered agent be changed, the name of its successor registered 
agent. 

(6) That the address of its registered office and the address of the business 
office of its registered agent, as changed, will be identical. 

(b) Such statement shall be executed by the corporation by its president or 
a vice-president and by its secretary or an assistant secretary, and vertified by 
one of its officers signing the statement. 

(c) If the Secretary of State finds that such statement conforms to the 
provisions of this Chapter, he shall file such statement in his office, and upon 
such filing the change of address of the registered office, or the appointment 
of a new registered agent, or both, as the case may be, shall become effective. 

(d) In lieu of the procedure set out in subsection (a) above, the location of the 
registered office of a foreign corporation may be changed from one address to 
another in the same city or town in this State upon the change of the business 
office of its registered agent, upon the making and executing by the registered 
agent of such corporation of a certificate, duly acknowledged before an officer 
authorized by the laws of this State to take acknowledgments of deeds, a 
forth the name of each corporation represented by such registered agent an 
the address at which such registered agent has maintained a registered office 
for each of such corporations and further certifying to the new address to which 
such registered office will be transferred on a given day and at which new 
address such registered agent will thereafter maintain the registered office of 
each of the corporations recited in the certificate. The fee to be charged by the 
Secretary of State for the filing of such certificate shall be a fee of three dollars 
($3.00) for each corporation listed in said certificate. (1955, c. 1871, s. 1; 1957, 
6. 979..ss. 9710 1 Sb5s ean e ces 


Editor’s Note. — For note on the 1965 amend- 
ments to this Chapter, see 44 N.C.L. Rev. 1106 
(1966). 


Effect of Failure to File Notice of Change of 
Residence. — A foreign corporation which ne- 
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glected for a period of 18 days to file notice of 
change of its residence could not take advantage 
of its own delay by filing a suit in the county of 
its old residence. Noland Co. v. Laxton Constr. 
Co., 244 N.C. 50, 92 S.E.2d 398 (1956), decided 
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the Secretary of State as a prerequisite to ob- 
taining permission to do business in this State. 


under former statute, requiring a foreign corpo- 
ration to file certain information, including the 
location of its principal office in this State, with 


§ 55-143. Suits against foreign corporations authorized to transact 
business in this State. — (a) The registered agent appointed by a foreign 
corporation authorized to transact business in this State shall be an agent of 
such corporation upon whom any process, notice, or demand required or 
permitted by law to be served upon the corporation may be served. 

(b) Whenever a foreign corporation authorized to transact business in this 
State shall fail to appoint or maintain a registered agent in this State, or 
whenever any such registered agent cannot with reasonable diligence be found 
at the registered office, then the Secretary of State shall be an agent of such 
corporation upon whom any process, notice, or demand may be served. 

(c) Service on any such agent may be made in a suit upon any cause of action, 
whether or not arising in this State or arising out of business transacted in this 
State, and whether or not the cause of action runs in favor of a resident of this 
DSidte: (LOU) C.D Reve Ss) 1240; ©, ps. Llol Gio. S. 00-Go, dod Coll. Ss. 1s) 


Cross Reference. — As to what constitutes 
doing business in State, see note under § 55-144. 


Editor’s Note. — The paragraphs in the note 
below appeared under former § 55-38, which was 
the counterpart of this section and § 55-144 in the 
law in effect prior to July 1, 1957. 


Subsection (c) of this section changed the rule 
laid down in Central Motor Lines v. Brooks 
Transp. Co., 225 N.C. 733, 36 S.E.2d 271, 162 
A.L.R. 1419 (1945); Hamilton v. Atiantic Grey- 
hound Corp., 220 N.C. 815, 18 S.E.2d 367 (1942); 
King v. Robinson Transfer Motor Lines, 219 
N.C. 2238, 138 S.E.2d 233 (1941); Atlantic Coast 
Line R.R. v. J.B. Hunt & Sons, 260 N.C. 717, 183 
S.E.2d 644 (1968). 


For article on modern statutory approaches to 
service of process outside the State, see 49 
N.C.L. Rev. 235 (1971). 


Constitutionality. — Former § 55-38, similar 
to this and the following section, was held consti- 
tutional. Harrington v. Croft Steel Prods., Inc., 
244 N.C. 675, 94 S.E.2d 803 (1956); Fisher v. Ins. 
Co., 186 N.C. 217, 48 S.E. 667 (1904); Currie v. 
Golconda Mining & Milling Co., 157 N.C. 209, 72 
S.E. 980 (1911). 


The purpose of former § 55-38 was, in recog- 
nition of reciprocal duties, to prevent a foreign 
corporation from accepting protection of our 
laws in the transaction of its ordinary business, 
create obligations and, by reason of its remote- 
ness from any forum available to a local citizen, 
secure immunity from liability. State Hwy. & 
Pub. Works Comm’n v. Diamond S.S. Transp. 
Corp., 225 N.C. 198, 34 S.E.2d 78 (1945). 


Liberal Construction. — Within reasonable 
limits the statute relating to service of process 
on foreign corporations should be liberally con- 
strued to accomplish its remedial purpose. State 
Hwy. & Pub. Works Comm’n v. Diamond S.S. 
Transp. Corp., 225 N.C. 198, 34 S.E.2d 78 (1945). 


Domesticated Foreign Corporation May Be 
Sued Like Domestic Corporation. — The policy 
of this section is to treat the foreign corporation 
which is authorized to transact business in this 
State just as a domestic corporation is treated, 
insofar as.suability is concerned. Atlantic Coast 
Line R.R. v. J.B. Hunt & Sons, 260 N.C. 717, 133 
S.E.2d 644 (1968). 

Service on Insurance Company. — In Fisher 
v. Ins. Co., 186 N.C. 217, 48 S.E. 667 (1904), it 
was held that service of process on an insurance 
company was not restricted to the method pre- 
scribed by § 58-153 but might be made also in the 
manner prescribed by former 8 55-38. Pardue v. 
Absher, 174 N.C. 676, 94 S.E. 414 (1917). 

Secretary of State Becomes Process Agent If 
There Is No Registered Agent. — If a foreign 
corporation fails to appoint or maintain a regis- 
tered agent in this State, or whenever such 
agent cannot be found, then the Secretary of 
State becomes an agent upon whom process may 
be served. Atlantic Coast Line R.R. v. J.B. Hunt 
& Sons, 260 N.C. 717, 183 S.E.2d 644 (1968). 

Service on Process Agent of Subsidiary 
Owned by Foreign Corporation. — A foreign 
corporation, which contracted with and sold 
farm equipment to dealers in North Carolina for 
resale through a wholly owned subsidiary, was 
not doing business in the State and was not sub- 
ject to suit in North Carolina by virtue of process 
served on the process agent of the subsidiary 
corporation. Harris v. Deere & Co., 128 F. Supp. 
799 (E.D.N.C.), aff’d, 223 F.2d 161 (4th Cir. 
1955). 

Express consent to substituted service is re- 
quired at the time the foreign corporation 
domesticates, and such express consent has been 
held to cure the constitutional difficulty pre- 
sented by transitory causes of action. Atlantic 
Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 183 S.E.2d 644 (1968). 
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Thus, Domesticated Foreign Corporation 
May Be Sued by Substituted Service on Transi- 
tory Cause of Action. — A foreign corporation 
which has complied with this Article and has 
been duly authorized to do business in this State, 
may be sued in this State by substituted service 
on the Secretary of State on a cause of action 
arising either inside or outside the State. Atlan- 
tic Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 133 S.E.2d 644 (1968). 

Whether or Not Suit Relates to Business 
Transacted in State. — This section sanctions 
a suit in this State against a foreign corporation 
authorized to transact business in this State by 
service on the registered agent, or on the Secre- 
tary of State if there is no such agent, whether 
or not it relates to business transacted in this 
State. Atlantic Coast Line R.R. v. J.B. Hunt & 
Sons, 260 N.C. 717, 183 S.E.2d 644 (1968). 

But Section Is Inapplicable to Undomes- 
ticated Foreign Corporations. — This section 
applies to service of process on a foreign corpo- 
ration only in those instances in which the corpo- 
ration has domesticated here, regardless of 
whether or not the cause of action arose in this 
State and regardless of whether the action re- 
lates to business transacted in this State, and 
this section has no application to a foreign corpo- 
ration which has not domesticated here. Atlantic 
Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 1383 S.E.2d 644 (1968). 

Substituted Service in Action against Such 
Corporation for Tort Committed outside State 
Is Unauthorized. — No statute in North Caro- 
lina authorizes service upon the Secretary of 
State in an action against an undomesticated for- 
eign corporation doing business in this State or 
a tort committed outside this State. Atlantic 
Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 1383 S.E.2d 644 (1968). 

A federal land bank created by act of Con- 
gress and deriving its right to own property and 
to do business in this State solely through a fed- 
eral statute is not a foreign corporation exercis- 
ing such functions under express or implied 
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authority of this State, and former § 55-38 was 
not applicable to such a corporation, and our 
courts acquired no jurisdiction over it by service 
as provided in that section. Leggett v. Federal 
Land Bank, 204 N.C. 151, 167 S.E. 557 (1938). 

Foreign Corporation May Plead Statute of 
Limitations. — A foreign corporation which has 
complied with the requirements of the statute in 
maintaining an agent in this State upon whom 
process may be served, as well as a public ser- 
vice corporation doing business in this State, 
may plead the statute of limitations. Volivar v. 
Richmond Cedar Works, 152 N.C. 656, 68 S.E. 
200 (1910), overruling Green v. Insurance Co., 
139 N.C. 309, 51 S.E. 887 (1905). See also State 
ex rel. Anderson-Oliver v. United States Fid. Co., 
174 N.C. 417, 93 S.E. 948 (1917). 

The nonresidence of a foreign corporation will 
not prevent the running of the statute of limita- 
tions in its favor, where constantly from the ac- 
crual of the cause of action it might have been 
served with summons under the provisions of a 
statute. Smith v. Finance Co. of America, 207 
N.C. 367, 177 S.E. 183 (1934). 

Formal Compliance Not Required. — Formal 
compliance with the statutory requirements for 
domesticating foreign corporations and the ap- 
pointment of process agents is not required in 
order to entitle such corporations to the benefit 
of the statute of limitations; it is sufficient if 
such corporations doing business within the 
State have been continuously for the statutory 
period subject to valid service of process, so as 
to confer jurisdiction on our courts to render 
binding judgments in personam against them. 
State ex rel. Anderson-Oliver v. United States 
Fid. Co., 174 N.C. 417, 93 S.E. 948 (1917). 

For other case applying former statute, see 
Housing Auth. v. Brown, 244 N.C. 592, 94S.E.2d 
582 (1956). 

Cited in Abney Mills v. Tri-State Motor Trans- 
it Co., 268 N.C. 318, 150 S.E.2d 585 (1966); Shew 
v. Royce Chem. Co., 5 N.C. App. 444, 168 S.E.2d 
701 (1969). 


§ 55-144. Suits against foreign corporations transacting business in the 
State without authorization. — Whenever a foreign corporation shall transact 
business in this State without first procuring a certificate of authority so to do 
from the Secretary of State or after its certificate of authority shall have been 
withdrawn, suspended, or revoked, then the Secretary of State shall be an agent 
of such corporation upon whom any process, notice, or demand in any suit upon 
a cause of action arising out of such business may be served. (1901, c. 5; Rev., 
§, 1243°.C..5.,'8. Llois Ges S oumo 90D Cel aoe Gh Sel.) 


Cross Reference. — See note to § 55-145. For note on jurisdiction over foreign corpora- 


Editor’s Note. — The cases in the note below 
bearing dates earlier than 1958 were decided un- 
der former 8 55-38, which governed service of 
process on foreign corporations under the law in 
effect prior to July 1, 1957. 


tions, see 35 N.C.L. Rev 546 (1957). 


For article on modern statutory approaches to 
service of process outside the State, see 49 
N.C.L. Rev. 235 (1971). For case law survey on 
conflict of laws, see 48 N.C.L. Rev. 895 (1965). 
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For case law survey on trial practice, see 43 
N.C.L. Rev. 938 (1965). For note on jurisdiction 
over foreign corporations not qualified to trans- 
act business in North Carolina, see 44 N.C.L. 
Rev. 449 (1966). 

Constitutionality. — The former statute, 
similar to this section and § 55-148, was held 
constitutional. Harrington v. Croft Steel Prods., 
Inc., 244 N.C. 675, 94 S.E.2d 803 (1956). 

This section and § 55-146 apply exclusively 
to foreign corporations. Whether analogous 
statutes applicable to nonresident unincorpo- 
rated associations should be enacted is for legis- 
lative determination. Melton v. Hill, 251 N.C. 
134, 110 S.E.2d 875 (1959). 

Doing Business in State Is Acceptance of 
Statute. — Where foreign corporations come 
into the State to do business after the enactment 
of a statute providing a method of personal ser- 
vice on them, reasonably calculated to give them 
full notice of the pendency of suits against them, 
the statutory provisions are regarded as condi- 
tions on which they are allowed to do business 
within the State, and their doing business here 
thereafter is an acceptance by them of the 
statutory method and a recognition of its valid- 
ity to confer jurisdiction or our courts by service 
thereunder. State ex rel. Anderson-Oliver v. 
United States Fid. Co., 174 N.C. 417, 93 S.E. 948 
(1917). 

Section Preserves Rule as to Substituted 
Service on Undomesticated Foreign Corpora- 
tions. — The rule as to substituted service on 
foreign corporations which transact business in 
this State without domesticating is preserved by 
this section. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 183 S.E.2d 644 
(1963). 

Such Corporation May Not Be Sued on 
Transitory Foreign Cause of Action. — A for- 
eign corporation which has done business in the 
State without complying with the law may not 
be brought into court on a transitory foreign 
cause of action. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 138 S.E.2d 644 


(1963). 
This Section Gives No Jurisdiction of Such 
Causes of Action. — This section provides no 


jurisdiction in this State for foreign transitory 
causes of action. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 138 S.E.2d 644 
(1968). 

The provisions of this section are not available 
for transitory foreign causes of action. Abney 
Mills v. Tri-State Motor Transit Co., 265 N.C. 61, 
143 S.E.2d 235 (1965). 

Thus, There Cannot Be Substituted Service 
on Such Corporation in Action on Foreign 
Tort. — If a foreign corporation, not domesti- 
cated in North Carolina, were transacting 
business in this State, it could not be brought 
into court in this State under this section by ser- 
vice of process upon the Secretary of State in an 
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action based on a tort occurring in Virginia. At- 
lantic Coast Line R.R. v. J.B. Hunt & Sons, 260 
N.C. 717, 183 S.E.2d 644 (1968). 

No statute in this State authorizes service 
upon the Secretary of State in an action against 
an undomesticated foreign corporation doing 
business in this State for a tort committed out- 
side this State. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 188 S.E.2d 644 
(1968). 

While defendant was doing business in this 
State during the time its agent was here manag- 
ing a domestic carrier, the cause of action did not 
arise out of business so transacted in this State, 
and therefore service of process under this sec- 
tion by service on the Secretary of State was a 
nullity. Abney Mills v. Tri-State Motor Transit 
Co., 268 N.C. 313, 150 8.E.2d 585 (1966). 

Cause of Action Must Arise in This State for 
Substituted Service. — An action based upon 
substituted service on the Secretary of State 
may be maintained against an undomesticated 
foreign corporation only on causes arising with- 
in the State. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 183 S.E.2d 644 
(1968). 

But Service Is Not Authorized in Every Case 
Where Cause of Action Arose in This State. — 
This section does not authorize service of sum- 
mons upon the Secretary of State in all cases 
where the cause of action arose in this State. 
Abney Mills v. Tri-State Motor Transit Co., 268 
N.C. 3138, 150 S.E.2d 585 (1966). 

And This Section Limits Such Service to 
Causes of Action from Business Transacted in 
State. — This section expressly limits substi- 
tuted service upon the Secretary of State where 
the foreign corporation has not domesticated, to 
suits upon a cause of action arising out of 
business transacted in this State. Atlantic Coast 
Line R.R. v. J.B. Hunt & Sons, 260 N.C. 717, 1338 
S.E.2d 644 (1968). 

This section applies only when the cause of 
action against a foreign corporation arises out 
of business conducted by it in this State, and 
therefore, when a transitory cause of action 
arises in another state, this section can have no 
application. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 183 S.E.2d 644 
(1968). 

For the service of process upon the Secretary 
of State to be valid and binding upon defendant, 
two things must exist, by reason of the express 
provisions of this section: (1) Defendant must 
have transacted business in this State, and (2) 
the cause of action here must have arisen out of 
such business. Abney Mills v. Tri-State Motor 
Transit Co., 265 N.C. 61, 148 S.E.2d 235 (1965). 

Cause of Action Arising Out of Business 
Conducted in State Is Not Transitory. — 
Where the defendant was conducting business 
in this State with the plaintiff and other resi- 
dents of this State and maintained an office in 
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this State for that purpose and where a substan- 
tial portion of plaintiff’s cause of action arose 
out of such business, the cause of action is not 
a transitory one arising in another state but is 
local in nature. Crabtree v. Coats & Burchard 
Co., 7 N.C. App. 624, 173 S.E.2d 473 (1970). 

Mere Fact of Personal Service Insufficient 
to Create Jurisdiction. — The mere fact that 
there is personal service upon an officer of a 
foreign corporation who is present in the State 
is insufficient to subject a foreign corporation to 
the jurisdiction of the court. Easterling v. 
Cooper Motors, Inc., 26 F.R.D. 1 (M.D.N.C. 
1960). 

There are three conditions precedent to 
valid service under this section, namely: (1) The 
foreign corporation must transact business in 
this State; (2) the foreign corporation must 
transact business in this State without first pro- 
curing a certificate of authority from the Secre- 
tary of State; and (8) there must be a cause of 
action arising out of such business. Epps v. 
Golden, 295 F. Supp. 520 (W.D.N.C. 1968). 

This section requires more “contacts” in 
North Carolina than § 55-145, which provides 
for service on foreign corporations even though 
not transacting business in this State. Worley’s 
Beverages, Inc. v. Bubble Up Corp., 167 F. Supp. 
498 (E.D.N.C. 1958). 

This section concerns “foreign corporations 
transacting business in the State’ and, there- 
fore, necessarily seems to be more restrictive in 
its application than § 55-145, the latter section 
dealing with “foreign corporations not trans- 
acting business” in the State. The foreign corpo- 
ration must have more contacts with the forum 
state in order to come within the statutory limits 
of this section. Bowman v. Curt G. Joa, Inc., 361 
F.2d 706 (4th Cir. 1966); Long v. Burdette Mfg. 
Co., 294 F. Supp. 784 (W.D.N.C. 1968); Epps v. 
Golden, 295 F. Supp. 520 (W.D.N.C. 1968). 

More contacts with the forum State are re- 
quired in order to come within the limits of this 
section than are required under § 55-145. Epps 
v. Golden, 295 F. Supp. 520 (W.D.N.C. 1968). 

Effect of Change from “Doing Business” to 
“Transacting Business”. — Prior to 1955, the 
statute comparable to the present section re- 
quired that a foreign corporation be “doing 
business” in this State, and most of the decisions 
of the North Carolina Supreme Court are under 
this earlier statute. However, it is generally con- 
sidered that changing the statute from ‘doing 
business” to “transacting business” only had 
the effect of liberalizing it. Worley’s Beverages, 
Inc. v. Bubble Up Corp., 167 F. Supp. 498 
(E.D.N.C. 1958); Abney Mills v. Tri-State Motor 
Transit Co., 265 N.C. 61, 148 S.E.2d 235 (1965). 

The present North Carolina statute was 
enacted after the landmark decision in Interna- 
tional Shoe Co. v. Washington, 326 U.S. 310, 66 
S. Ct. 154, 90 L. Ed. 95 (1945), wherein the old 
jurisdictional tests of “consent,” “presence,” 
and “doing business” were discarded and a 
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qualitative test of “minimum contacts” was es- 
tablished for determining the constitutional lim- 
its on a state court’s jurisdictional reach. North 
Carolina’s previous statute had used the phrase 
“doing business,” and in July 1957 this was re- 
placed with the present § 55-144 and its 
“transacting business” phraseology. In Abney 
Mills v. Tri-State Motor Transit Co., 265 N.C. 61, 
143 S.E.2d 235 (1965), this present language was 
held to be more liberal than the previous “doing 
business.” Bowman v. Curt G. Joa, Inc., 361 F.2d 
706 (4th Cir. 1966). 

The meaning of the expression “doing busi- 
ness in this State,” as used in former § 55-38, is 
also accurate as to the meaning of “shall 
transact business in this State,” as used in 
this section. Abney Mills v. Tri-State Motor 
Transit Co., 265 N.C. 61, 143 S.E.2d 235 (1965). 

What Constitutes Doing Business. — The 
expression “doing business in this State,” as 
used in a former statute of similar import, means 
engaging in, carrying on or exercising, in this 
State, some of the things, or some of the func- 
tions, for which the corporation was created. Ra- 
dio Station WMFR, Inc. v. Eitel-McCullough, 
Inc., 2832 N.C. 287, 59 S.E.2d 779 (1950); Troy 
Lumber Co. v. State Sewing Mach. Corp., 233 
N.C. 407, 64 8.E.2d 415 (1951); Harrington v. 
Croft Steel Prods., Inc., 244 N.C. 675, 94 S.E.2d 
803 (1956); Worley’s Beverages, Inc. v. Bubble 
Up Corp., 167 F. Supp. 498 (E.D.N.C. 1958); Ab- 
ney Mills v. Tri-State Motor Transit Co., 265 N.C. 
61, 143 S.E.2d 235 (1965). 

The phrase ‘doing business in this State’ is 
not susceptible of an all embracing definition, 
and each case must be decided upon the particu- 
lar facts therein appearing, the general criteria 
being that a foreign corporation is doing 
business in this State if it transacts in this State 
the business it was created and authorized to do, 
through representatives in this State, and thus 
is present in this State through the person of its 
representatives. Parris v. H.G. Fischer & Co., 
219 N.C. 292, 13 8.E.2d 540 (1941). 

Where a corporation is engaging in, carrying 
on, and exercising in this State some of the func- 
tions for which it was created, which are of such 
character and extent as to warrant the inference 
that it has subjected itself to the jurisdiction and 
laws of the State, the statute providing for sub- 
stituted service on the Secretary of State is ap- 
plicable. Troy Lumber Co. v. State Sewing Mach. 
Corp., 233 N.C. 407, 64 S.E.2d 415 (1951). 

Doing business in this State means doing some 
of the things or exercising some of the functions 
in this State for which the corporation was 
created. Spartan Equip. Co. v. Air Placement 
Equip. Co., 263 N.C. 549, 140 S.E.2d 3 (1965); 
Abney Mills v. Tri-State Motor Transit Co., 265 
N.C. 61, 143 S.E.2d 235 (1965). 

The business done by the corporation in this 
State must be of such nature and character as 
to warrant the inference that the corporation has 
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subjected itself to the local jurisdiction and is, by 
its duly authorized officers and agents, present 
within the State. Spartan Equip. Co. v. Air Place- 
ment Equip. Co., 263 N.C. 549, 140 S.E.2d 3 
(1965); Abney Mills v. Tri-State Motor Transit 
Co., 265 N.C. 61, 148 S.E.2d 235 (1965). 


Transacting business within the State is 
defined as the transaction within the State of 
some substantial part of a party’s ordinary 
business, which must be continuous in the sense 
that it is distinguished from merely casual or 
occasional transactions, and must be of such a 
character as will give rise to some form of legal 
obligations. Abney Mills v. Tri-State Motor 
Transit Co., 265 N.C. 61, 143 S.E.2d 235 (1965). 


In Abney Mills v. Tri-State Motor Transit Co., 
265 N.C. 61, 143 S.E.2d 2385 (1965), ‘transacting 
business” was construed as activities in North 
Carolina which are “ ‘substantial,’ ‘continuous 
and systematic,’ and ‘regular,’ as distinquished 
from ‘casual,’ ‘single’ or ‘isolated acts.’”’ Bow- 
man v. Curt G. Joa, Inc., 361 F.2d 706 (4th Cir. 
1966). 


Presence in the State has never been doubted 
when the activities of the corporation there have 
not only been continuous and systematic, but 
also give rise to the liabilities sued on, even 
though no consent to be sued or authorization 
to an agent to accept service of process has been 
given. Abney Mills v. Tri-State Motor Transit 
Co., 265 N.C. 61, 143 S.E.2d 235 (1965). 


Same — Within the State. — A foreign corpo- 
ration cannot be held to be doing business in a 
state, and therefore subject to its laws, unless 
it shall be found as a fact that such corporation 
has entered the state in which it is alleged to be 
doing business and there transacted, by its offi- 
cers, agents or other persons authorized to act 
for it, the business in which it is authorized to 
engage by the state under whose laws it was 
created and organized. The presence within the 
state of such officers, agents or other persons, 
engaged in the transaction of the corporation’s 
business with citizens of the state, is generally 
held as determinative of the question as to 
whether the corporation is doing business in the 
state. Radio Station WMFR, Inc. v. Eitel- 
McCullough, Inc., 232 N.C. 287, 59 S.E.2d 779 
(1950), citing Commercial Inv. Trust, Inc. v. 
Gaines, 193 N.C. 233, 136 S.E. 609 (1927). 


In determining the question whether a foreign 
corporation is doing business within a state, so 
as to be subject to its jurisdiction, and, to the end 
that such jurisdiction may be exercised, subject 
to service of process from its courts, in accor- 
dance with statutory provisions for such service, 
it has been generally held that the foreign corpo- 
ration must have entered the state and must 
have been withir. the state during the time such 
business was transacted. Ivy River Land & Tim- 
ber Co. v. National Fire & Marine Ins. Co., 192 
N.C. 115, 183 S.E. 424 (1926). 
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Same — Question of Due Process under 
United States Constitution. — Whether a for- 
eign corporation is doing business in North Caro- 
lina, so as to subject it to the jurisdiction of the 
State’s courts, is essentially a question of due 
process of law under the United States Constitu- 
tion, Amendment 14, which must be decided in 
accord with the decisions of the United States 
Supreme Court. Putnam v. Triangle Publica- 
tions, Inc., 245 N.C. 432, 96 S.E.2d 445 (1957). 

Whether defendant, on the day the alleged lia- 
bility for damages was incurred, was engaged 
in business activities within the State, and thus 
was validly served with process under the stat- 
ute, is a question of due process of law under the 
Constitution of the United States, which must be 
determined in harmony with the decisions of the 
Supreme Court of the United States. Harrison 
v. Corley, 226 N.C. 184, 37 S.E.2d 489 (1946). See 
Ivy River Land & Timber Co. v. National Fire & 
Marine Ins. Co., 192 N.C. 115, 183 S.E. 424 
(1926). 

Same — Invocation of Benefits of Law of 
Forum. — A relevant inquiry is whether defen- 
dant engaged in some act or conduct by which 
it may be said to have invoked the benefits and 
protections of the law of the forum. United 
States v. Atlantic Contractors, Inc., 231 F. Supp. 
356 (E.D.N.C. 1964). 

Same — Continuity of Conduct. — The court 
has been careful not to bring within the purview 
of the statute sporadic activities of a foreign 
corporation which are not directly in perform- 
ance of its charter functions, or which are not 
of such a character as to indicate a course of 
business which might be expected to recur as 
opportunity offered; but the nature of the activi- 
ties themselves, their magnitude, the multiplic- 
ity of contracts, the possibility that incidents 
may occur and liabilities be created — especially 
where the entrance into the State is in the ordi- 
nary prosecution of the business which the cor- 
poration is chartered to carry on and is carrying 
on, and which definitely regards the State as a 
theater for future transactions of a like sort as 
often as occasion might arise — these are impor- 
tant considerations in determining whether a 
corporation is, in a given instance, doing 
business in the State. Ona single visitation to the 
State the matter in hand may explode into a mul- 
titude of transactions of far-reaching impor- 
tance. State Hwy. & Pub. Works Comm’n v. 
Diamond §.S. Transp. Corp., 225 N.C. 198, 34 
S.E.2d 78 (1945). 

While the phrase “doing business in this 
State” connotes some degree of continuity, and 
an isolated instance is insufficient to support 
service of process, evidence that defendant non- 
resident corporation maintained  dealer- 
representatives in this State, and that in the par- 
ticular instance in suit the corporation was doing 
business in this State through its dealer- 
representative, is sufficient to support service of 
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process, since the fact that defendant employed 
dealer-representatives for the purpose of selling 
its products and carrying on its business, 
presumably in a similar manner, implies a suffi- 
cient continuity of conduct within the purview of 
the statute. Parris v. H.G. Fischer & Co., 219 
N.C. 292, 13 S.E.2d 540 (1941). 

Where a foreign corporation has been continu- 
ously and systematically for several years doing 
business in North Carolina and exercising in this 
State some of the functions for which it was 
created, and has such substantial contacts with- 
in the State that the maintenance of a suit in 
personam does not offend traditional notions of 
fair play and substantial justice, it is proper to 
refuse to quash service of process. Spartan 
Equip. Co. v. Air Placement Equip. Co., 263 N.C. 
549, 140 S.E.2d 3 (1965). 

Same — Mere Incidental Services. — Mere 
incidental services not substantially of the char- 
acter of the business carried on by a foreign 
corporation are not of the nature to subject it to 
the control and regulation of the state law or to 
invoke state law for its protection. Radio Sta- 
tion WMFR, Ine. v. Eitel-McCullough, Inc., 232 
N.C. 287, 59 8.E.2d 779 (1950); Worley’s Bever- 
ages, Inc. v. Bubble Up Corp., 167 F. Supp. 498 
(E.D.N.C. 1958). 

Same — Taking Orders and Delivering 
Goods in State. — A foreign corporation which 
merely takes orders in this State to be transmit- 
ted to its home office for acceptance and ship- 
ment of its goods into this State by common 
carrier is not doing business here within the 
meaning of the former statute similar to this 
section and § 55-148, but if it transports its goods 
to this State in its own trucks and thus completes 
the transaction by making deliveries here, it per- 
forms here one of its essential purposes and is 
doing business here within the purview of the 
statute. Harrington v. Croft Steel Prods., Inc., 
244 N.C. 675, 94 S.E.2d 803 (1956). 

Same — Occasional Visits and Communica- 
tions. — Occasional visits by an out-of-state car 
dealer to the regional office of the Chrysler Cor- 
poration in North Carolina, for the purpose of 
viewing new model automobiles, or taking cus- 
tomers who wished to purchase some particular 
type of automobile or truck which the defendant 
did not have at its place of business, and occa- 
sional communications with said regional office 
by telephone, telegram, or letter, fall far short 
of the “minimum contacts” required to subject 
a foreign corporation to jurisdiction of the courts 
of this State. Easterling v. Cooper Motors, Inc., 
26 F.R.D. 1 (M.D.N.C. 1960). 

Same — Foreign Publishing Company Ship- 
ping Magazines into State. — A foreign pub- 
lishing company which delivers to a common 
carrier in another state magazines for shipment 
to a wholesale dealer in this State for resale in 
this State by the dealer, with provision for credit 
to the dealer for unsold magazines, and which 
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employs sales promotion representatives who 
make occasional visits in this State, is held not 
doing business in this State for the purpose of 
service of process by service upon the Secretary 
of State. Putnam v. Triangle Publications, Inc., 
245 N.C. 432, 96 S.E.2d 445 (1957). 

Same — Employment of Soliciting Agent. — 
Where nonresident defendant corporation em- 
ployed a soliciting agent who took orders and 
forwarded them to the home office in another 
state, it was held that the contract in suit was 
entered into in the state where the home office 
was situated and that the evidence failed to show 
that defendant was doing business in this State 
for the purpose of service of process on it by 
service on the Secretary of State. Plott v. Mi- 
chael, 214 N.C. 665, 200 S.E. 429 (1939). 

While the salesmen did some promotional 
work, and attempted to create goodwill for their 
company, and perhaps on occasions rendered en- 
gineering service or advice to customers, their 
principal and significant duties consisted of so- 
liciting orders for acceptance at the home office 
and this did not constitute transacting business. 
Schnur & Cohan, Inc. v. McDonald, 220 F. Supp. 
9 (M.D.N.C. 1963), appeal dismissed, 328 F.2d 
103 (4th Cir. 1964). 

Same — Single-Item Sales Contract Follow- 
ing Engineering Consultant Services. — The 
facts amount to two intermittent acts: (1) the 
contract to supply engineering consultant ser- 
vices to a furniture manufacturer. The work was 
not shown to have been performed within the 
State of North Carolina; performance in that 
contract was completed at least a year prior to 
the events involved in the case at bar; and the 
action here in suit did not arise out of that 
consultant contract. (2) The negotiation of the 
single-item sales contract involved in the case at 
bar. These activities fall outside this section. 
Bowman v. Curt G. Joa, Inc., 361 F.2d 706 (4th 
Cir. 1966). 

Same — Insurance Business. — A foreign 
company acquiring membership of persons in 
North Carolina for life insurance, without so- 
liciting agents to whom policies are issued, upon 
a mutual benefit plan and kept in force by the 
payments of dues, is doing a life insurance 
business here in contemplation of the statute, 
and valid service of summons may be had on 
such corporation upon compliance with the 
provisions of the statute in respect thereto. Lun- 
ceford v. Commercial Travelers Mut. Accident 
Ass’n of America, 190 N.C. 314, 129 S.E. 805 
(1925). 

It cannot be held that the issuance of one or 
more policies of fire insurance, by a corporation 
created and existing under the laws of another 
state, and not authorized to do business in this 
State, insuring citizens of this State against loss 
or damage by fire to property situate in this 
State, the contracts for such policies having been 
made, and the premiums having been paid in the 
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state in which the foreign corporation has its 
principal office and place of business, not by or 
through any agent of such corporation or person 
authorized to act for it in this State, constitutes 
“doing business” in this State of North Carolina 
within the meaning of these words in the statute. 
Ivy River Land & Timber Co. v. National Fire & 
Marine Ins. Co., 192 N.C. 115, 183 S.E. 424 
(1926). 

Same — Foreign Corporation with Licens- 
ees in State. — A foreign corporation which re- 
ceived substantial royalties from 14 of 23 
licensees located in this State and which adopted 
a program of sending auditors into the State to 
examine the books and records of its licensees 
was engaged in the transaction of business in 
North Carolina. Throwing Corp. of America v. 
Deering Milliken Research Corp., 302 F. Supp. 
487 (M.D.N.C. 1969). 

Same — Foreign Banking Corporation. — A 
foreign banking corporation which sends its 
agents here for the purpose of investigating and 
looking after properties in its capacity as 
trustee, does business in the State, “doing 
business in this State” meaning engaging in, car- 
rying on or exercising in this State some of the 
functions for which the corporation was created. 
Ruark v. Virginia Trust Co., 206 N.C. 564, 174 
S.E. 441 (1934). 

Same — Ownership or Control of Subsidiary 
Doing Business in State. — Generally, it has 
been held or recognized that the mere ownership 
or control by a foreign corporation through a 
majority stock ownership of the stock of another 
corporation which is doing business within a 
state, either resident or domesticated, does not, 
in and of itself, constitute doing business within 
the state by the foreign corporation for the ser- 
vice of process so as to subject it to the state’s 
jurisdiction, where the foreign corporation is not 
created for the very purpose of holding such 
stock and the two corporations remain distinct 
entities. Abney Mills v. Tri-State Motor Transit 
Co., 265 N.C. 61, 148 S.E.2d 235 (1965). 

Same — Transacting Business of Domestic 
Subsidiary in State. — Where a foreign corpora- 
tion acquires and holds controlling stock interest 
in a domestic corporation, and comes into the 
state where the domestic corporation is created 
and doing business, and there itself by its officer 
or officers transacts business of the domestic 
corporation and manages and controls its inter- 
nal affairs, then such foreign corporation is do- 
ing business within the domestic state and is 
subject to the jurisdiction of its courts. Abney 
Mills v. Tri-State Motor Transit Co., 265 N.C. 61, 
143 S.E.2d 235 (1965). 

Same — Appraisal Business. — Where defen- 
dant was in the appraisal business and was so- 
liciting and performing appraisal work in North 
Carolina, it was thus transacting and perform- 
ing in this State the business for which it was 
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created. Crabtree v. Coats & Burchard Co., 7 
N.C. App. 624, 173 S.E.2d 473 (1970). 

Same — Lessor of Airports. — Where defen- 
dant foreign corporation leased airports to 
individual defendant and by terms of agreement 
lessor was to furnish planes, parts, repairs, etc., 
to provide insurance for airports to be operated 
in name of corporate defendant, with right to 
demand that lessee devote full time to business, 
and to furnish forms for keeping records, it was 
held that corporation was doing business in this 
State so as to subject it to jurisdiction of courts 
and that process served on it under the statute 
was valid. Harrison v. Corley, 226 N.C. 184, 37 
S.E.2d 489 (1946). 

Same — Vessel Discharging Cargo at N.C. 
Port. — Where a vessel of defendant foreign 
corporation, a regular carrier of freight in the 
coastwise trade, entered the port of Wilmington 
and discharged a substantial part of its valuable 
cargo in the regular course of business, and was 
there damaged by striking a bridge and re- 
mained some months in said port, undergoing 
repairs and having considerable business deal- 
ings with local residents, the service of process 
upon the Secretary of State was valid and suffi- 
cient to bring defendant into court. State Hwy. 
& Pub. Works Comm’n v. Diamond 8.8. Transp. 
Corp., 225 N.C. 198, 34 S.E.2d 78 (1945). 

Same — Corporation Not Doing Business in 
State. — Findings that a foreign corporation, 
engaged in the business of manufacturing cer- 
tain goods and selling them direct to retail dis- 
tributors in this State, maintained a sales 
representative here to aid in promotion of sales 
to dealer representatives and facilitate sales 
directly to customers in company with dealer 
representatives, and an agent, to investigate 
complaints by purchasers who is without author- 
ity to compromise or adjust them, its established 
procedure being for the customer to return de- 
fective merchandise directly to the corporation, 
and also an agent here to facilitate the collection 
of delinquent or slow accounts owed by dealer 
representatives, without evidence that such 
agent had authority to collect or receive money 
on behalf of the corporation were held insuffi- 
cient to support the conclusion that it was doing 
business in this State for the purpose of service 
of summons under a formal statute of similar 
import. Radio Station WMFR, Inc. v. Eitel- 
McCullough, Inc., 282 N.C. 287, 59 S.E.2d 779 
(1950). 

Same — Question of Fact. — No satisfactory 
general definition can be made of the phrase 
“doing business” as found in our statutes, and, 
generally speaking, each case must be deter- 
mined on its own facts. The question is one of 
fact, and must be determined largely according 
to the facts of each individual case, rather than 
by the application of fixed, definite and precise 
rules. State Hwy. & Pub. Works Comm’n v. Dia- 
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mond 8.8. Transp. Corp., 225 N.C. 198, 34 S.E.2d 
78 (1945). 

The question as to doing business is one of 
fact, and must be determined largely according 
to the facts of each individual case, rather than 
by the application of fixed, definite and precise 
rules. In the last analysis, the question is one of 
due process of law under the Constitution of the 
United States. Ivy River Land & Timber Co. v. 
National Fire & Marine Ins. Co., 192 N.C. 115, 
133 S.E. 424 (1926); Harrison v. Corley, 226 N.C. 
184, 37 S.E.2d 489 (1946). 

It is to be distinctly understood that no all- 
embracing rule as to what is the meaning of 
“shall transact business in this State” has been 
formulated. This question must be determined 
largely according to the facts of each individual 
case rather than by the application of fixed, defi- 
nite, and precise rules. Abney Mills v. Tri-State 
Motor Transit Co., 265 N.C. 61, 148 S.E.2d 235 
(1965). 

The validity of service of summons under this 
section, as well as the satisfaction of due pro- 
cess, must be largely determined by a factual 
evaluation of the nature and extent of the 
business of the defendant. Schnur & Cohan, Inc. 
v. McDonald, 220 F. Supp. 9 (M.D.N.C. 1963), 
appeal dismissed, 328 F.2d 103 (4th Cir. 1964). 

Whether the type of activity conducted within 
the State is adequate to satisfy the “transacting 
business” requirements depends upon the facts 
of the particular case. United States v. Atlantic 
Contractors, Inc., 231 F. Supp. 356 (E.D.N.C. 
1964). 

The question of whether a company is trans- 
acting business within the State cannot be an- 
swered by applying a mechanical formula or rule 
of thumb, but only by ascertaining what is fair 
and reasonable and just in the circumstances. 
United States v. Atlantic Contractors, Inc., 231 
F. Supp. 356 (E.D.N.C. 1964). 

Findings of fact should be made so that it 
could be determined whether or not activities by 
the defendant in this State were “substantial,” 
“continuous and systematic,” and “regular,” as 
distinguished from “casual,” “single” or 
“Isolated acts,” and that defendant by such ac- 
tivities was transacting business in this State 
under the relevant rules of law and within the 
intent and meaning of this section. Abney Mills 
v. Tri-State Motor Transit Co., 265 N.C. 61, 143 
S.E.2d 235 (1965). 

Same — Subject to Review. — Whether a cor- 
poration is “doing business” in this State is an 
inference of law and of fact to be drawn from 
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the specific facts found, and is subject to review 
on appeal. Radio Station WMFR, Inc. v. Eitel- 
McCullough, Inc., 232 N.C. 287, 59 S.E.2d 779 
(1950). 

When Service on Secretary of State Is Suffi- 
cient. — If the defendant does not contend that 
it has a process agent in North Carolina, service 
on the Secretary of State is sufficient to bring 
the defendant into court. Crabtree v. Coats & 
Burchard Co., 7 N.C. App. 624, 173 S.E.2d 473 
(1970). 

The federal court in a diversity action is 
bound by the jurisdictional limits placed on the 
North Carolina courts by the State legislature. 
Bowman v. Curt G. Joa, Inc., 361 F.2d 706 (4th 
Cir. 1966). 

Same — When Finding by Trial Court Con- 
clusive. — Where there is evidence to show that 
a foreign corporation was doing business in this 
State at the time the summons in the action was 
served on the Secretary of State, but there is 
also ample evidence to the contrary, a finding by 
the trial court that the corporation was not so 
doing business is conclusive and not subject to 
review of the Supreme Court. Brown v. Tennes- 
see Coal, Iron & R.R., 208 N.C. 50, 178 S.E. 858 
(1935). 

Discontinuance of Business. — The statute 
authorizes service of process on the Secretary of 
State, in an action by a resident of this State 
against a foreign corporation after the business 
once carried on by defendant has been discon- 
tinued. State Hwy. & Pub. Works Comm’n v. 
Diamond S.S. Transp. Corp., 225 N.C. 198, 34 
S.E.2d 78 (1945). 

The provisions for service of summons under 
the statute are a condition on which a foreign 
corporation is allowed to do business, and are 
accepted by it when it enters the State and en- 
gages in business without domesticating or ap- 
pointing a process agent. It cannot, by the simple 
expedient of closing shop and departing the ju- 
risdiction, withdraw such assent so as to defeat 
a suit on a cause of action which arose while it 
was engaged in business. Harrison v. Corley, 
226 N.C. 184, 37 S.E.2d 489 (1946). 

Cited in Shew v. Royce Chem. Co., 5 N.C. App. 
444, 168 S.E.2d 701 (1969); Geldman v. Parkland 
of Dallas, Inc., 7 N.C. App. 400, 173 S.E.2d 15 
(1970); Koppers Co. v. Kaiser Aluminum & 
Chem. Corp., 9 N.C. App. 118, 175 S.E.2d 761 
(1970); Marshville Rendering Corp. v. Gas Heat 
Eng’r Corp., 10 N.C. App. 39, 177 S.E.2d 907 
(1970). 


§ 55-145. Jurisdiction over foreign corporations not transacting business 
in this State. — (a) Every foreign corporation shall be subject to suit in this 
State, whether or not such foreign corporation is transacting or has transacted 
business in this State and whether or not it is engaged exclusively in interstate 
or foreign commerce, on any cause of action arising as follows: 
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(1) Out of any contract made in this State or to be performed in this State; 


or 
(2) Out of any business solicited in this State by mail or otherwise if the 
corporation has repeatedly so solicited business, whether the orders or 
offers relating thereto were accepted within or without the State; or 
(3) Out of the production, manufacture, or distribution of goods by such 
corporation with the reasonable expectation that those goods are to be 
used or consumed in this State and are so used or consumed, regardless 
of how or where the goods were produced, manufactured, marketed, 
or sold or whether or not through the medium of independent 
contractors or dealers; or 
(4) Out of tortious conduct in this State, whether arising out of repeated 
activity or single acts, and whether arising out of misfeasance or 
nonfeasance. 
(b) Whenever a foreign parent corporation is subject to liability for any 
obligations of a subsidiary corporation that is subject to suit in this State, the 
arent corporation is itself so subject in any action to enforce the said liability. 
n any such action against a foreign corporation, service may be made on any 
person who could be served in an action against such subsidiary corporation. 
(c) Any foreign corporation subject to suit under this section may, even 
though it is not transacting business in this State, appoint and maintain a 
registered agent, which agent may be either an individual resident in this State, 
or a domestic corporation, or a foreign corporation authorized to transact 
business in this State. Such appointment shall take place by filing in the office 
of the Secretary of State a statement setting forth the name and address of the 
corporation and the address of its principal office, and the name and address 
in this State of the registered agent. The registered agent appointed by a foreign 
corporation pursuant to this section shall he an agent of the corporation upon 
whom any process, notice, or demand in any cause of action arising under this 
section may be served. In any case where a foreign corporation is subject to suit 
under this section and has failed to appoint and maintain a registered agent upon 
whom process might be served, or whenever such registered agent cannot with 
reasonable diligence be found at the address given, then the Secretary of State 
shall be an agent of such corporation upon whom any process in any such cause 


of action may be served. (1955, c. 1148; c. 1871, s. 1; 1978, c. 469, s. 43.) 


Editor’s Note. — The 1973 amendment de- 
leted “by a resident of this State or by a person 
having a usual place of business in this State” 
following “suit in this State” in the introductory 
paragraph in subsection (a). 

For case law survey on conflict of laws, see 
43 N.C.L. Rev. 895 (1965). 


For note on jurisdiction over foreign corpora- 
tions not qualified to transact business in North 
Carolina, see 44 N.C.L. Rev. 449 (1966). 


For note on choice of law rules in North Caro- 
lina, see 48 N.C.L. Rev. 243 (1970). 


For note on personal jurisdiction over foreign 
corporations based upon making a contract in 
North Carolina, see 49 N.C.L. Rev. 838 (1971). 


For comment on jurisdiction over foreign cor- 
porations not transacting business in North 
Carolina, see 2 Wake Forest Intra. L. Rev. 1 
(1966). 

The cases in the note below which were de- 
cided prior to 1958 were decided under Session 
Laws 1955, c. 1148, formerly codified as § 
55-38.1, which was the same as this section. 


Constitutionality of Subsection (a)(1). — A 
number of states have statutes similar to sub- 
section (a)(1) of this section. These statutes gen- 
erally provide that where the cause of action 
arises out of a contract with a foreign corpora- 
tion, made in the forum state or to be performed 
in whole or in part in such state, an action in 
personam may be maintained in the forum state, 
upon substituted service of process. In no in- 
stance has such statute been declared unconsti- 
tutional. Goldman v. Parkland of Dallas, Inc., 7 
N.C. App. 400, 173 S.E.2d 15 (1970). 


Subsecion (a)(3) Unconstitutional upon Cer- 
tain Facts. — Subsection (a)(3) of former § 
55-38.1, identical to subsection (a)(3) of this sec- 
tion, was unconstitutional as applied to an action 
for libel against a foreign publishing corporation 
which delivered magazines to a common carrier 
for shipment to a wholesale dealer in this State 
for resale by the dealer, and which employed 
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sales promotion representatives who made only 
occasional visits in this State, since such corpora- 
tion had no contacts, ties or relations within this 
State so as to make it amenable to service of 
process here for the purpose of a judgment in 
personam. Putnam vy. Triangle Publications, 
Inc., 245 N.C. 432, 96 S.E.2d 445 (1957). 

Subsection (a)(3) of former § 55-38.1, which 
was identical to subsection (a)(8) of this section, 
was invalid insofar as it attempted to subject a 
New York corporation to the jurisdiction of 
North Carolina for a single sale of goods con- 
summated in New York “with the reasonable 
expectation that those goods are to be used in 
[North Carolina] and are so used and con- 
sumed.” Erlanger Mills, Inc. v. Cohoes Fibre 
Mills, Inc., 289 F.2d 502 (4th Cir. 1956). 

The Supreme Court of North Carolina has 
only ruled that subsection (a)(3) of this section 
was invalid on the basis of the facts presented. 
It has not held that under a different set of facts 
the statute could not be constitutionally applied. 
Worley’s Beverages, Inc. v. Bubble Up Corp., 
167 F. Supp. 498 (E.D.N.C. 1958). 

Constitutionality of Subsection (a)(3) In- 
volves Due Process Question. — The constitu- 
tionality of subsection (a)(3) of this section 
involves a question of due process of law, to be 
determined in accordance with the decisions of 
the Supreme Court of the United States, and in 
this connection International Shoe Co. v. Wash- 
ington, 326 U.S. 310, 66 S. Ct. 154, 90 L.Ed. 95, 
161 A.L.R. 1057 (1945) is decisive. Shepard v. 
Rheem Mfg. Co., 249 N.C. 454, 106 S.E.2d 704 
(1959), distinguishing Putnam v. Triangle Publi- 
cations, Inc., 245 N.C. 432, 96 8.E.2d 445 (1957) 
and Erlanger Mills, Inc. v. Cohoes Fibre Mills, 
Inc., 239 F.2d 502 (4th Cir. 1956) on the facts. 

Subsection (a)(3) Is Not Violative of Any 
Provision of the North Carolina Constitution. 
Shepard v. Rheem Mfg. Co., 249 N.C. 454, 106 
S.E.2d 704 (1959), distinguishing Putnam v. Tri- 
angle Publications, Inc., 245 N.C. 432, 96 S.E.2d 
445 (1957) and Erlanger Mills, Inc. v. Cohoes 
Fibre Mills, Inc., 239 F.2d 502 (4th Cir. 1956) on 
the facts. 

Form of Substituted Service Must Give 
Reasonable Assurance of Notice. — The form 
of substituted service adopted by the forum 
state must give reasonable assurance that the 
notice to defendant will be actual. Byham v. Na- 
tional Cibo House Corp., 265 N.C. 50, 148 S.E.2d 
225 (1965). 

As Does Form in This State. — The form of 
substituted service adopted by this State gives 
reasonable assurance that a defendant would be 
given actual notice. Goldman v. Parkland of Dal- 
las, Inc., 277 N.C. 223, 176 S.E.2d 784 (1970). 

The assignee of the proceeds of a construction 
contract “to be performed in this State,” an Ala- 
bama bank, was not subject to the courts’ juris- 
diction under the contract, where the assignee 
was not a party to the contract and had incurred 


CH. 55. BUSINESS CORPORATION ACT 


8 55-145 


no duties or liabilities thereunder. Koppers Co. 
v. Kaiser Aluminum & Chem. Corp., § N.C. App. 
118, 175 S.E.2d 761 (1970). 

First Amendment Considerations Are Rele- 
vant to Jurisdictional Question. — New York 
Times Co. v. Conner, 365 F.2d 567 (5th Cir. 1966), 
does not stand for the proposition that, because 
of the constitutional protection of the dissemina- 
tion of ideas, a publisher may never be sued for 
libel in a state other than that of publication. 
Rather, Conner indicates that First Amendment 
considerations are a factor relevant to a determi- 
nation of the jurisdictional question; and the dis- 
cussion of that factor in Conner must be viewed 
in its factual context. Johnston v. Time, Inc., 321 
F. Supp. 837 (M.D.N.C. 1970). 

But First Amendment Considerations Are 
Minimized. — In a libel action against a national 
magazine publisher, the First Amendment was 
not totally disregarded in the context of the 
jurisdictional question under this section, but the 
consideration given it was minimized. Johnston 
v. Time, Inc., 321 F. Supp. 887 (M.D.N.C. 1970). 

In the jurisdictional context, the nonresident 
defendant publisher has the protection of the 
rights guaranteed to it by the due process clause 
of the Fourteenth Amendment, and to interject 
the First Amendment, with its full impact, into 
the discussion at this point would unnecessarily 
confuse an already complex issue. Johnston v. 
Time, Inc., 321 F. Supp. 887 (M.D.N.C. 1970). 

Hazards to publishers from libel actions have 
recently been much mitigated by the develop- 
ment of substantive principles under the First 
Amendment. It is a legitimate question whether 
this will not sufficiently protect communications 
media without superimposing a necessarily 
vague First Amendment standard upon the ap- 
plication of long-arm statutes and thereby possi- 
bly creating undue hardship for a plaintiff. 
Johnston v. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970). 

The jurisdiction created by this section per- 
tains only to local actions and has no applica- 
tion to any cause of action arising outside the 
State. Atlantic Coast Line R.R. v. J.B. Hunt & 
Sons, 260 N.C. 717, 183 S.E.2d 644 (1963); Marsh- 
ville Rendering Corp. v. Gas Heat Eng’r Corp., 
10 N.C. App. 39, 177 S.E.2d 907 (1970). 

This section has been construed to apply only 
as to “local actions,” i.e., causes of action which 
arise in this State. Munchak Corp. v. Riko Enter- 
prises, Inc., 868 F. Supp. 1866 (M.D.N.C. 1978). 

But Applies to Foreign Corporations Not 
Transacting Business in State. — This section 
governs jurisdiction over foreign corporations 
not transacting business in this State. Atlantic 
Coast Line R.R. v. J.B. Hunt & Sons, 260 N.C. 
717, 183 S.E.2d 644 (1968). 

Foreign corporations are by this section made 
subject to local suits by residents of this State 
in some situations where they have engaged in 
specified activity giving rise to a cause of action 
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locally, even though they are not so “transacting 
business” as to be required to obtain a certificate 
of authority. Atlantic Coast Line R.R. v. J.B. 
Hunt & Sons, 260 N.C. 717, 1388 S.E.2d 644 
(1963); Marshville Rendering Corp. v. Gas Heat 
Eng’r Corp., 10 N.C. App. 39, 177 S.E.2d 907 
(1970). 

By its terms, this section applies to foreign 
corporations not transacting business in North 
Carolina and so seems to be intended to take 
advantage of the liberal constitutional limits pro- 
vided by the decision in International Shoe Co. 
v. Washington, 326 U.S. 310, 66S. Ct. 154, 90 L. 
Ed. 95, 161 A.L.R. 1057 (1945). Bowman v. Curt 
G. Joa, Inc., 361 F.2d 706 (4th Cir. 1966). 

Subsection (a) of this section is applicable to 
foreign corporations which are not transacting 
business in North Carolina but who come within 
the purview of any one of the four specific and 
well-delineated areas listed therein. Goldman v. 
Parkland of Dallas, Inc., 7 N.C. App. 400, 173 
S.E.2d 15 (1970). 

And Authorizes Personal Judgment. — 
Where a cause of action stated in a complaint or 
a cross action arises out of a transaction which 
falls within the terms of this section and service 
of process is had under § 55-146, the defendant 
is brought within the jurisdiction of the court for 
purposes of an in personam judgment. Farmer 
v. Ferris, 260 N.C. 619, 183 S.E.2d 492 (1963). 

Upon a finding that an action grows out of a 
contract to be performed within the State of 
North Carolina, in personam jurisdiction of the 
corporate defendant is sustained. Throwing 
Corp. of America v. Deering Milliken Research 
Corp., 302 F. Supp. 487 (M.D.N.C. 1969). 

The federal court in a diversity action is 
bound by the jurisdictional limits placed on the 
North Carolina courts by the State legislature. 
Bowman v. Curt G. Joa, Inc., 361 F.2d 706 (4th 
Cir. 1966). 

Criteria for Subjection of Corporation to 
Suit. — It is evident that the criteria by which 
the boundary line is marked between those ac- 
tivities which justify the subjection of a corpora- 
tion to suit, and those which do not, cannot be 
simply mechanical or quantitative. Whether due 
process is satisfied must depend rather upon the 
quality and nature of the activity in relation to 
the fair and orderly administration of the laws 
which it was the purpose of the due process 
clause to insure. Long v. Burdette Mfg. Co., 294 
F. Supp. 784 (W.D.N.C. 1968). 

Mere Fact of Personal Service Insufficient 
to Subject Foreign Corporation to Jurisdic- 
tion. — The mere fact that there is personal 
service upon an officer of a foreign corporation 
who is present in the State is insufficient to sub- 
ject a foreign corporation to the jurisdiction of 
the court. Easterling v. Cooper Motors, Inc., 26 
F.R.D. 1 (M.D.N.C. 1960). 

Defendant Must Have Purposely Availed It- 
self of Privilege of Conducting Activities. — It 
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is essential in each case that there be some act 
by which the defendant purposefully avails itself 
of the privilege of conducting activities within 
the forum state, thus invoking the benefits and 
protection of its law. Byham v. National Cibo 
House Corp., 265 N.C. 50, 148 S.E.2d 225 (19685). 

To the extent that a corporation exercises the 
privilege of conducting activities within a state, 
it enjoys the benefits and protection of the laws 
of that state. The exercise of that privilege may 
give rise to obligations, and, so far as those obli- 
gations arise out of and are connected with the 
activities within the state, a procedure which re- 
quires the corporation to respond to a suit 
brought to enforce them can, in most instances, 
hardly be said to be undue. Byham v. National 
Cibo House Corp., 265 N.C. 50, 143 S.E.2d 225 
(1965). 

And Use of State Laws. — Where foreign cor- 
poraticn obviously uses, benefits from, or can 
easily use the laws of North Carolina, jurisdic- 
tion will lie. Staley v. Homeland, Inc., 368 F. 
Supp. 1344 (E.D.N.C. 1974). 

Such as by Entering into Contract Made and 
Performed in This State. — By entering into a 
contract made in this State and to be performed 
in part in this State, a defendant foreign corpora- 
tion avails itself of the privilege of conducting 
its business in this State thus invoking the bene- 
fits and protection of its laws. Goldman v. Park- 
land of Dallas, Inc., 277 N.C. 228, 176 S.E.2d 784 
(1970). 

Contact Is Crux of Jurisdictional Investiga- 
tion. — While the forum state’s impact upon the 
defendant’s business is a relevant factor which 
cannot be overlooked, far greater weight should 
be given to the contact that the defendant’s 
business has with the markets of the forum 
state. The latter is the crux of the jurisdictional 
investigation. Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970). 

Substantial Contacts Make Exercise of Ju- 
risdiction Just. — Direct, substantial and unin- 
terrupted contacts by a foreign corporation with 
this State make it reasonable and just for the 
court to exercise its jurisdiction over such for- 
eign corporation as authorized by this section. 
Farmer v. Ferris, 260 N.C. 619, 183 S.E.2d 492 
(1963). 

When the activities of the foreign corporation 
in the forum state have not only been continuous 
and systematic, but also give rise to the liabili- 
ties sued on, the forum state does not violate due 
process by taking jurisdiction of the suit insti- 
tuted by a resident of such state, even though 
no consent to be sued or authorization to an 
agent to accept service of process has been 
given. Byham v. National Cibo House Corp., 265 
N.C. 50, 148 S.E.2d 225 (1965). 

If Traditional Notions of Fair Play Are Not 
Offended. — Due process requires only that in 
order to subject a defendant to a judgment in 
personam, if he be not present within the terri- 
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tory of the forum, he have certain minimum con- 
tacts with it such that the maintenance of the 
suit does not offend traditional notions of fair 
play and substantial justice. Johnston v. Time, 
Inc., 321 F. Supp. 887 (M.D.N.C. 1970). 

The essential requirements of “minimum 
contacts” for obtaining jurisdiction under this 
section are: (1) The form of substituted service 
adopted by the forum state must give reasonable 
assurance that notice to defendant will be actual; 
(2) there must be some act by which the defen- 
dant purposefully avails himself of the privilege 
of conducting activities within the forum state, 
invoking the benefits and protection of its law; 
and (3) the legislature of the forum state must 
have given authority to its courts to entertain 
litigation against a foreign corporation to the 
extent permitted by the due process require- 
ment. Goldman v. Parkland of Dallas, Inc., 277 
N.C. 223, 176 S.E.2d 784 (1970). 

Minimum contacts exist if foreign com- 
pany’s activity is regular, or systematic, or 
continuous. Staley v. Homeland, Inc., 368 F. 
Supp. 1344 (E.D.N.C. 1974). 

Reducing Physical Contacts Does Not Bar 
Suit as Matter of Law. — Clearly it would not 
comport with notions of fair play and substantial 
justice to allow a business enterprise, whose 
overriding business purpose is maximum exploi- 
tation of the national market, to be free from 
suit as a matter of law in all states but that of 
publication simply because physical contacts 
with the other states had been reduced to a mini- 
mum. Johnston v. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970). 

Question of Minimum Contacts Is Deter- 
mined by Applying Fact Situation to Law. — 
The question of whether there are, in fact, suffi- 
cient minimum contacts with a territorial entity 
by a defendant must be determined by applying 
the fact situation before the court to the law as 
it has been set forth by the legislative and judi- 
cial authorities. Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970). 

Minimum Contacts Held to Exist. — Where 
the defendant’s business was a continuing one 
and a substantial portion of the plaintiff’s al- 
leged cause of action arose out of substantial 
contacts within the State, the minimum contacts 
necessary to the jurisdiction of the North Caro- 
lina courts exist. Crabtree v. Coats & Burchard 
Co., 7 N.C. App. 624, 173 S.E.2d 473 (1970). 

Minimum Contacts Held Not to Exist. — Oc- 
casional visits by an out-of-state car dealer to the 
regional office of the Chrysler Corporation in 
North Carolina, for the purpose of viewing new 
model automobiles, or taking customers who 
wished to purchase some particular type of au- 
tomobile or truck which the defendant did not 
have at its place of business, and occasional com- 
munications with said regional office by tele- 
phone, telegram, or letter, fall far short of the 
“minimum contacts” required to subject a for- 
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eign corporation to jurisdiction of the courts of 
this State. Easterling v. Cooper Motors, Inc., 26 
F.R.D. 1 (M.D.N.C. 1960). 

Where Other Contacts Support Right of 
State to Require Answer. — Where the solicited 
circulation of a corporation’s publications ac- 
count for a relatively significant portion of the 
corporation’s revenue, notions of fair play and 
substantial justice support the right of the State 
to require the corporation to answer nonfrivo- 
lous claims arising out of its contacts with the 
State, even though it has managed to reduce its 
physical presence in the State to a minimum. 
Johnston v. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970). 

Section 55-144 requires more “contacts” in 
North Carolina than this section. Worley’s 
Beverages, Inc. v. Bubble Up Corp., 167 F. Supp. 
498 (E.D.N.C. 1958). 

More contacts with the forum State are re- 
quired in order to come within the limits of § 
55-144 than are required under this section. Epps 
v. Golden, 295 F. Supp. 520 (W.D.N.C. 1968). 

Section 55-144 concerns “foreign corporations 
transacting business in the State’ and, there- 
fore, necessarily seems to be more restrictive in 
its application than this section, the latter sec- 
tion dealing with “foreign corporations not 
transacting business” in the State. The foreign 
corporation must have more contacts with the 
forum State in order to come within the 
statutory limits of § 55-144. Long v. Burdette 
Mfg. Co., 294 F. Supp. 784 (W.D.N.C. 1968); 
Epps v. Golden, 295 F. Supp. 520 (W.D.N.C. 
1968). 

Cause of Action Arising outside of State 
Cannot Be Basis for Jurisdiction. — Where the 
cause of action arises outside of North Carolina, 
jurisdiction cannot be obtained under subsection 
(a) of this section. Marshville Rendering Corp. v. 
Gas Heat Eng’r Corp., 10 N.C. App. 39, 177 
S.E.2d 907 (1970). 

But Failure to Provide for Service on For- 
eign Corporations Does Not Deny Due Pro- 
cess. — It is essential to determine the extent to 
which the legislature of the forum state has 
given authority to its courts to entertain litiga- 
tion against foreign corporations. Provisions for 
making foreign corporations subject to service 
in the forum state is a matter of legislative 
discretion, and a failure to provide for such ser- 
vice is not a denial of due process. Byham v. 
National Cibo House Corp., 265 N.C. 50, 148 
S.E.2d 225 (1965). 

Sufficiency of Contacts and Manner of Ser- 
vice Present Question of Due Process. — 
Whether a foreign corporation has sufficient 
contacts within the State to subject it to service 
of process in an action in personam, and whether 
the manner of service is a reasonable method of 
notification to it of the action, present a question 
of due process which must be decided in accor- 
dance with the decisions of the Supreme Court 
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of the United States upon the facts of each par- 
ticular case upon the basis of what is fair and 
reasonable and just under the circumstances. 
Farmer v. Ferris, 260 N.C. 619, 183 S.E.2d 492 
(1963). 

Requirements of Due Process. — Due pro- 
cess requires only that, in order to subject a 
defendant to a judgment in personam if he be not 
present within the territory of the forum, he 
have certain minimum contacts with it, such that 
the maintenance of the suit does not offend tra- 
ditional notions of fair play and substantial jus- 
tice. Long v. Burdette Mfg. Co., 294 F. Supp. 784 
(W.D.N.C. 1968); Epps v. Golden, 295 F. Supp. 
520 (W.D.N.C. 1968); Goldman v. Parkland of 
Dallas, Inc., 277 N.C. 228, 176 S.E.2d 784 (1970). 

A State court may acquire in personam Jjuris- 
diction over a nonresident defendant under prin- 
ciples established by the United States Supreme 
Court where the nonresident defendant has 
“minimum contacts” with the State such that the 
maintenance of the suit does not offend 
“traditional notions of fair play and substantial 
justice.” International Shoe Co. v. Washington, 
326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95, 161 
A.L.R. 1057 (1945); McGee v. International Life 
Ins. Co., 355 U.S. 220, 78 S. Ct. 199, 2 L. Ed. 2d 
233 (1957). The decision reached by the Supreme 
Court in the International Shoe case marked a 
substantial departure from the prior standards 
of “consent,” “doing business” and “presence” 
which were used to measure the permissible ex- 
tent of judicial power over corporations. The 
high-water mark was reached in the McGee case, 
where the United States Supreme Court, in a 
unanimous decision, held that the tests laid down 
in International Shoe had been met even though 
there was but a single transaction which gave 
rise to the suit. Goldman v. Parkland of Dallas, 
Inc., 1 N.C. App. 400, 173 S.E.2d 15 (1970). 

The applicability of subsection (a)(1) of this 
section is consistent with the federal require- 
ments of due process. Crabtree v. Coats & Bur- 
chard Co., 7 N.C. App. 624, 173 S.E.2d 473 (1970). 

It is sufficient for the purpose of due process 
if the suit is based on a contract which has sub- 
stantial connection with the forum state. Gold- 
man v. Parkland of Dallas, Inc., 277 N.C. 228, 
176 S.E.2d 784 (1970). 

Where this section is applicable, the assump- 
tion of in personam jurisdiction of a defendant 
by the North Carolina court, pursuant to subsec- 
tion (a) of this section, would not offend the due 
process clause of the Constitution of the United 
States. Marshville Rendering Corp. v. Gas Heat 
Eng’r Corp., 10 N.C. App. 39, 177 S.E.2d 907 
(1970). 

The assumption of in personam jurisdiction by 
a North Carolina court, pursuant to subsection 
(a1) of this section, does not offend the due 
process clause of the Constitution of the United 
States if the defendant has sufficient “minimum 
contacts” with the State. Goldman v. Parkland 
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of Dallas, Inc., 277 N.C. 228, 176 S.E.2d 784 
(1970). 

The legislature of this State, by the express 
words of this section authorizing such service on 
a foreign corporation when the contract was 
made in this State, sought to give to its courts 
the power to assert jurisdiction over nonresident 
defendants to the full extent permitted by the 
due process requirement. Goldman v. Parkland 
of Dallas, Inc., 277 N.C. 228, 176 S.E.2d 784 
(1970). 

Where defendant had agents residing in and 
working in North Carolina and shipped large 
quantities of its appliances into North Carolina 
with the reasonable expectation that they would 
be used in the homes of the people of this State 
and its sales contracts were accepted outside 
North Carolina, manifestly, therefore, upon the 
undisputed facts, the cause of action arises out 
of activities described in subsection (a)(3) of this 
section. The minimum contacts requirement was 
satisfied so that the due process clause was not 
offended by this subsection. Marshville Render- 
ing Corp. v. Gas Heat Eng’r Corp., 10 N.C. App. 
39, 177 S.E.2d 907 (1970). 

Where a contract is executed by plaintiff in 
North Carolina, accepted by defendant in an- 
other state, and is to be performed in North 
Carolina, subsection (a)(1) of this section is satis- 
fied and the assumption of jurisdiction does not 
offend the due process clause of the Constitution 
of the United States. Marshville Rendering 
Corp. v. Gas Heat Eng’r Corp., 10 N.C. App. 39, 
177 S.E.2d 907 (1970). 

Where the foreign defendant was aware, or 
certainly should have been aware, that unless it 
fulfilled its contractual obligation, its activity in 
obtaining the release of the funds from this 
State would substantially affect the rights of 
creditors within North Carolina and the right of 
resident plaintiff to avoid liability for payment 
of the North Carolina debts of the foreign defen- 
dant’s customer as imposed by the lien laws of 
this State, the exercise of jurisdiction under 
these circumstances appropriate under the stat- 
ute do not violate the due process clause of the 
federal Constitution. Koppers Co. v. Kaiser 
Aluminum & Chem. Corp., 9 N.C. App. 118, 175 
S.E.2d 761 (1970). 

To sustain jurisdiction in this State, even if the 
tort was committed in North Carolina, while the 
only acts of negligence on the part of the defen- 
dant are alleged to have been committed in 
South Carolina, would be offensive to the due 
process clause of the U.S. Constitution. Easter- 
ling v. Cooper Motors, Inc., 26 F.R.D. 1 
(M.D.N.C. 1960). 

Where a real estate corporation never had an 
office or agent in North Carolina, it has never 
advertised or solicited business here, and the 
cause of action did not result from a sale by the 
corporation to someone then in North Carolina, 
nor could the corporation expect to benefit from 
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or use the laws of North Carolina to enforce any 
obligations, this would not establish the mini- 
mum contacts required to insure due process. 
Staley v. Homeland, Inc., 368 F. Supp. 1344 
(E.D.N.C. 1974). 

Presence in this State has never been doubted 
when the activities of the corporation there have 
not only been continuous and systematic, but 
have also given rise to the liabilities sued on, 
even though no consent to be sued or autho- 
rization to accept service has been given. Babson 
v. Clairol, Inc., 256 N.C. 227, 128 S.E.2d 508 
(1962); Johnston v. Time, Inc., 321 F. Supp. 837 
(M.D.N.C. 1970). 

Substantial contacts with the State are re- 
quired to bring a corporation within subsec- 
tion (a) of this section. Goldman v. Parkland of 
Dallas, Inc., 7 N.C. App. 400, 178 S.E.2d 15 
(1970). 

However minimal the burden of defending in 
a foreign tribunal, a defendant foreign corpora- 
tion may not be called upon to do so unless he 
has had the “minimal contacts” with that state 
that are prerequisite to its exercise of power 
over him. Goldman v. Parkland of Dallas, Inc., 
277 N.C. 223, 176 S.E.2d 784 (1970). 

If there is only one contact with North Caro- 
lina and such contact does not involve a contract 
to be performed here, there is no jurisdiction. 
Staley v. Homeland, Inc., 368 F. Supp. 1844 
(E.D.N.C. 1974). 

Cause of Action Must Arise in State Out of 
One of Delineated Activities. — This section 
confers jurisdiction over any cause of action aris- 
ing out of any one of four specific and well- 
delineated activities. If one of these four activi- 
ties is present but the cause of action arises else- 
where, or if none of the four activities is present 
although others may be present, there is no 
jurisdictional grant. Bowman v. Curt G. Joa, 
Inc., 361 F.2d 706 (4th Cir. 1966). 

One Subdivision of Subsection (a) as Sole 
Basis for Jurisdiction. — There is some author- 
ity in this State for the proposition that any one 
of the subdivisions of subsection (a) of this sec- 
tion is valid as the sole basis for granting juris- 
diction. Marshville Rendering Corp. v. Gas Heat 
Eng’r Corp., 10 N.C. App. 39, 177 S.E.2d 907 
(1970). 

Subsection (a)(1) Is Limited to Situations 
Wkere Foreign Defendant Is Party to Con- 
tract. — The operation of subsection (a)(1) of this 
section is limited to situations where the foreign 
defendant against whom a cause of action is as- 
serted is a party to the contract forming the 
basis of jurisdiction. Koppers Co. v. Kaiser 
Aluminum & Chem. Corp., 9 N.C. App. 118, 175 
S.E.2d 761 (1970). 

Contract Substantially Connected with 
State Is Sufficient. — It is sufficient for the 
purposes of due process if the suit is based on 
a contract which has substantial connection with 
the forum state. Byham v. National Cibo House 
Corp., 265 N.C. 50, 143 S.E.2d 225 (1965). 


CH. 55. BUSINESS CORPORATION ACT 


8 55-145 


Contract Made or to Be Performed in State 
Is Sufficiently Substantial Contact. — Subsec- 
tion (a)(1) of this section confers jurisdiction 
upon this State’s courts when the contract is 
made or to be performed in North Carolina; 
therefore, where it is found that the contract 
was made in North Carolina or was to be per- 
formed in North Carolina, a sufficiently substan- 
tial contact to confer jurisdiction on the North 
Carolina courts has been established. Goldman 
v. Parkland of Dallas, Inc., 7 N.C. App. 400, 173 
S.E.2d 15 (1970). 

A single contract, where it is made or to be 
performed, in Nerth Carolina, is sufficient to 
subject the nonresident corporation to suit in 
North Carolina under subsection (a)(1) of this 
section. Goldman v. Parkland of Dallas, Inc., 7 
N.C. App. 400, 173 S.E.2d 15 (1970). 

If a contract is to be actually performed in 
North Carolina and has a substantial connection 
with this State, jurisdiction will lie. Staley v. 
Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974). 

A contract made in this State is one which 
is executed in this State, i.e., where the ‘‘final 
act necessary to make it a binding obligation was 
done’”’ in this State. Bowman v. Curt G. Joa, Inc., 
361 F.2d 706 (4th Cir. 1966). 

For a contract to be made in this State, it must 
be executed in North Carolina, that is, the final 
act necessary to make it a binding obligation 
must be done in the forum state. Goldman v. 
Parkland of Dallas, Inc., 7 N.C. App. 400, 173 
S.E.2d 15 (1970). 

But Contract Is Made Elsewhere When Fi- 
nal Act Is Done Out of State. — There was 
sufficient evidence to support the finding of the 
court below that the final act of executing a 
sales contract was the signature by the seller in 
Wisconsin, and thus the contract was to be con- 
sidered made in Wisconsin. Bowman v. Curt G. 
Joa, Inc., 361 F.2d 706 (4th Cir. 1966). 

Where Contract Affords No Basis for Juris- 
diction Issue Limited to “Performance within 
This State”. — Where there was no evidence 
presented and no finding made that any contract 
forming the basis of the litigation was made in 
North Carolina, the inquiry is limited to the issue 
of “performance within this State.’”’ Koppers Co. 
v. Kaiser Aluminum & Chem. Corp., 9 N.C. App. 
118, 175 S.E.2d 761 (1970). 

Subsection (a)(1) Only Applies to Contracts 
to Be Performed Here to Substantial Degree. 
— States which have sought to bring within the 
jurisdiction of their courts foreign corporations 
which contract with residents of the State, 
whether the whole or any part of the contract 
is to be performed in the forum state, have 
drafted their “long arm” statutes to read “to 
be performed in whole or in part” in the 
State. North Carclina has not chosen to use 
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this broader language in _ its_ statute, 
and so subsection (a)(1) of this section must 
be construed as relating only to those con- 
tracts that are to be performed to a substan- 
tial degree within the forum state. Bowman 
v. Curt G. Joa, Inc., 361 F.2d 706 (4th Cir. 
1966). 

This was a sales contract for a machine with 
delivery f.o.b. the seller’s plant in Wisconsin. Al- 
most the entire performance of the contract was 
to occur at the seller’s manufacturing plant, the 
buyers to accept delivery there and pay all ship- 
ping costs to their North Carolina business site. 
The seller was to provide one technician for one 
day at the buyers’ plant to advise appellants on 
how they were to install the machine. After the 
buyers had completed the installation, seller’s 
technician was to return to North Carolina and 
inspect the installation and supervise the initial 
production run on the machine. The substantial 
portion of the overall contract performance 
therefore occurred at appellee’s manufacturing 
plant in Wisconsin, and subsection (a)(1) did not 
apply. Bowman v. Curt G. Joa, Inc., 361 F.2d 706 
(4th Cir. 1966). 

Initial contact between the parties occurred 
when a representative of plaintiff visited defen- 
dant’s office in Chicago to discuss the manufac- 
ture of certain molds for plastic cigar tips. 
Defendant per plaintiff's request submitted a 
quotation to plaintiff in Durham. Plaintiff then 
submitted a purchase order to defendant con- 
taining certain specified terms not included in 
the quotation. This was accompanied by an 
acknowledgment copy of the purchase order, 
which copy defendant was required to execute 
and return to plaintiff. Thereafter, defendant 
shipped the mold f.o.b. Chicago to plaintiff in 
Durham. It was held that the contract was 
neither made nor to be performed in North Caro- 
lina so as to acquire jurisdiction under subsec- 
tion (a)(1) of this section. Golden Belt Mfg. Co. 
v. Janler Plastic Mold Corp., 281 F. Supp. 368 
(M.D.N.C. 1967), aff’d, 391 F.2d 266 (4th Cir. 
1968). 

Where the sole performance called for under 
the contract was the payment of funds by the 
foreign defendant bank to a foreign contractor’s 
creditors and all of the creditors were located in 
North Carolina; they were to be paid in North 
Carolina; and the debts arose out of work per- 
formed in North Carolina, the conclusion is that 
the cause of action alleged by plaintiff arises out 
of a contract to be performed in North Carolina 
within the meaning of subsection (a)(1). Koppers 
Co. v. Kaiser Aluminum & Chem. Corp., 9 N.C. 
App. 118, 175 S.E.2d 761 (1970). 


Performance in State Authorizes Service of 
Process. — Service of process upon a foreign 
corporation is proper under the terms of this 
section if the contract is to be performed in this 
State. Goldman v. Parkland of Dallas, Inc., 277 
N.C. 223, 176 S.E.2d 784 (1970). 
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If Defendant Incurs No Obligation to Plain- 
tiff, There Is No Jurisdiction. — Where, under 
the terms of a contract, the foreign bank defen- 
dant incurred no obligation to plaintiff and had 
no duties to perform, that contract affords no 
basis for jurisdiction. Koppers Co. v. Kaiser 
Aluminum & Chem. Corp., 9 N.C. App. 118, 175 
S.E.2d 761 (1970). 

Casual Presence of Agent. — The casual pres- 
ence of the corporate agent or even his conduct 
of single or isolated activity in a state in the 
corporation’s behalf are not enough to subject 
it to suit on causes of action unconnected with 
the activities there. Byham v. National Cibo 
House Corp., 265 N.C. 50, 148 S8.E.2d 225 (1965). 

An agent through whom the corporation 
may be served with process is one who exercises 
some control over and discretionary power in 
respect to the corporate functions of the com- 
pany. He is one who stands in the shoes of the 
corporation in relation to the matters of the cor- 
poration committed to his care. He must repre- 
sent it in a general or limited capacity. He is the 
alter ego of the corporation. Edwards v. Scott & 
Fetzer, Inc., 154 F. Supp. 41 (M.D.N.C. 1957). 

A mere salesman or broker who takes orders 
and sends them to a foreign corporation for ac- 
ceptance, or a distributor who buys and takes 
title to the chattels, is not a managing or local 
agent and does not result in the corporation do- 
ing business in this State. Edwards v. Scott & 
Fetzer, Inc., 154 F. Supp. 41 (M.D.N.C. 1957). 

Where title to machines passed from foreign 
corporation to North Carolina distributor on 
cash purchases or C.O.D. order with draft at- 
tached and he was in full control of the ways and 
means of reselling them, he was not an agent of 
the corporation for service of process. Edwards 
v. Scott & Fetzer, Inc., 154 F. Supp. 41 (M.D.N.C. 
1957). 

Effect of Entry of Corporation’s Agent into 
State. — If a corporation had insufficient con- 
tact or relations with North Carolina to warrant 
the assertion of jurisdiction over it, the entry of 
its agent on an isolated occasion to discuss the 
claim could not supply the necessary tie to give 
the State power. Erlanger Mills, Inc. v. Cohoes 
Fibre Mills, <nc., 239 F.2d 502 (4th Cir. 1956). 

An agent was acting in behalf of defendant in 
this State in negotiating a contract with plain- 
tiff, and it was reasonable to infer that plain- 
tiff’s letter to defendant, in response to the 
advertisement in the local paper, was referred 
to the agent by defendant. The agent wrote 
plaintiff on defendant’s stationery and arranged 
a meeting. When plaintiff’s signature to the con- 
tract was obtained, defendant accepted it and 
thereby accepted the benefits of the agent’s ac- 
tivities and ratified them. Defendant, as its ini- 
tial step in performing the contract, sent a 
representative to this State to assist in procuring 
a location for plaintiff’s “Cibo House.” It was 
held that it did not lie in the mouth of defendant 
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to say that it had no contacts with this State. 
Byham v. National Cibo House Corp., 265 N.C. 
50, 148 S.E.2d 225 (1965). 

Mere Fact of Manufacture Insufficient for 
Service of Process. — The mere fact that a for- 
eign corporation was the manufacturer of an im- 
plement which caused injury to a resident of this 
State because of alleged defect or absence of 


safety device, is alone an insufficient predicate . 


for service of process upon such corporation un- 
der subsection (a), subdivisions (3) and (4), the 
implement having been purchased by a resident 
of this State from an independent contractor and 
distributor of another state. Moss v. City of Win- 
ston-Salem, 254 N.C. 480, 119 S.E.2d 445 (1961). 

A foreign corporation selling home appli- 
ances to wholesalers in North Carolina is sub- 
ject to service of process under subsection (a)(3) 
of this section in an action by a resident of this 
State to recover for personal injury allegedly 
resulting from a defective appliance manufac- 
tured by the foreign corporation, notwithstand- 
ing that title to appliances sold by the 
corporation in this State passes to the whole- 
salers at the point of shipment outside of this 
State and notwithstanding that the foreign cor- 
poration maintains no agents or employees here 
except agents for the solicitation of orders which 
are subject to approval by the home office, and 
such service subjects the foreign corporation to 
a judgment in personam. Shepard v. Rheem Mfg. 
Co., 249 N.C. 454, 106 8.E.2d 704 (1959). 

Subsection (a)(3) Is Inapplicable Where Ma- 
chine Sold Never Enters State. — Subsection 
(a)(3) of this section was not applicable to an 
action for breach of a sales contract by a seller 
in Wisconsin, where the machine sold to North 
Carolina buyers under the contract had never 
entered North Carolina nor been used there. 
Bowman v. Curt G. Joa, Inc., 361 F.2d 706 (4th 
Cir. 1966). 

Expectation That Corporation’s Product 
Will Be Used or Consumed in State. — If a 
foreign corporation has never had any interest 
in North Carolina or contacts here, even if it can 
reasonably be expected that its product will be 
used or consumed here, to grant jurisdiction for 
that reason would be unconstitutional. Staley v. 
Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974). 

Facts Insufficient to Bring Action within 
Subsection (a)(3). — Where the parties were 
both commercial concerns dealing on equal 
footing at arm’s length, and the defendant 
had never solicited, advertised, or trans- 
acted business in North Carolina, and _ its 
only contact with this State was the contract 
in suit, which was made and substantially 
performed in another state, it was held that 
to subject the defendant to the in personam 
jurisdiction of the courts in North Carolina 
under subsection (a)(3) of this section would 
violate due process. Golden Belt Mfg. Co. v. 
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Janler Plastic Mold Corp., 281 F. Supp. 368 
(M.D.N.C. 1967), aff’d, 391 F.2d 266 (4th Cir. 
1968). 

Tortious Act Is Sufficient for Jurisdiction. 
— The mere fact that a tortious act was commit- 
ted within the State by the defendant was suffi- 
cient under the statute to render the defendant 
amenable to the jurisdiction of the North Caro- 
lina courts, and a finding that the defendant was 
“doing business” within the State was mere sur- 
plusage and not necessary for the purposes of 
the determination. Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970). 

The commission of a single tort is sufficient 
under this section to grant jurisdiction. Johnston 
v. Time, Inc., 321 F. Supp. 837 (M.D.N.C. 1970). 

Where the allegations of the complaint and the 
crucial findings of fact made by the court below 
disclose that the plaintiff’s cause of action arose 
out of a defendant’s tortious conduct committed 
in this State, this suffices under this section to 
render a foreign corporation amenable to the ju- 
risdiction of this State. Marshville Rendering 
Corp. v. Gas Heat Eng’r Corp., 10 N.C. App. 39, 
177 S.E.2d 907 (1970). 

But Defendant Must Have Committed Some 
Act in State. — The language with respect to 
“repeated activity or single acts” indicates that 
the defendant must have committed some act in 
this State, whether it be one of misfeasance or 
nonfeasance. Munchak Corp. v. Riko Enter- 
prises, Inc., 368 F. Supp. 1866 (M.D.N.C. 1973). 

No case has been found which has established 
North Carolina as the situs of the cause of action 
without some act by the defendant which gave 
rise to the tort having occurred in this State. 
Munchak Corp. v. Riko Enterprises, Inc., 368 F. 
Supp. 1866 (M.D.N.C. 1978). 

Since it is defendant’s conduct which is the 
focus of the language in subdivision (4) of sub- 
section (a), not the result of that conduct. Mun- 
chak Corp. v. Riko Enterprises, Inc., 368 F. Supp. 
1366 (M.D.N.C. 1978). 

Where the last event necessary to render the 
actor liable occurred in North Carolina, the 
cause of action is one arising in this State, and 
subsection (a) is applicable. Marshville Render- 
ing Corp. v. Gas Heat Eng’r Corp., 10 N.C. App. 
39, 177 S.E.2d 907 (1970). 

The place of a wrong is in the state where 
there takes place the last event which is nec- 
essary to render the actor liable for an alleged 
tort. Munchak Corp. v. Riko Enterprises, Inc., 
368 F. Supp. 1366 (E.D.N.C. 1973). 

Occurrence of Damages Is Not an Activity 
or Act. — Even assuming as correct the conten- 
tion that the occurrence of harm constitutes the 
last event of tortious conduct where actual dam- 
age is an essential element of a tort so as to 
establish the situs of the tort, the occurrence of 
damages cannot be construed to be an activity 
or act by the defendant as set forth in subdivi- 
sion (4) of subsection (a). Munchak Corp. v. Riko 
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Enterprises, Inc., 368 F. Supp. 1866 (M.D.N.C. 
1978). 

Necessary Showing under Subsection (a)(4). 
— When seeking to acquire personal jurisdiction 
under subdivision (4) of subsection (a), a plaiz.tiff 
must show that: (1) The cause of action arose in 
North Carolina; and (2) the defendant committed 
one or more acts which gave rise to the cause of 
action in this State. Munchak Corp. v. Riko En- 
terprises, Inc., 368 F. Supp. 1866 (M.D.N.C. 
1973). 

Plea Insufficient to Bring Action within 
Subsection (a)(4). — In an action for breach of 
a Sales contract, the buyers sought to bring their 
action within subsection (a)(4) of this section by 
alleging that the seller never intended to per- 
form the contract, but planned to deceive the 
buyers and cause them to act to their detriment. 
This plea was insufficient to bring the action 
within subsection (a)(4). The theme of the action 
was contract and not tort. Bowman v. Curt G. 
Joa, Inc., 861 F.2d 706 (4th Cir. 1966). 

Publication of Libel by Reading Magazine Is 
Sufficient under Subsection (a)(4). — Assum- 
ing that a magazine article was libelous, there 
would have been a publication of the libel each 
time it was read in this State, and therefore a 
tortious act would have been committed in this 
State, which would be sufficient to grant the 
North Carolina courts jurisdiction by virtue of 
subsection (a)(4). Johnston v. Time, Inc., 321 F. 
Supp. 837 (M.D.N.C. 1970). 

Tortious Acts Committed in State Sufficient 
to Support Service on Secretary of State. — In 
an action against a nonresident corporation for 
wrongfully taking plaintiff’s property by duress 
and threats of arrest without legal process and 
for invasion of privacy and public humiliation 
findings of fact that the tortious acts were com- 
mitted in this State were sufficient to support 
adjudication that service of process on it by ser- 
vice on the Secretary of State was valid. Painter 
v. Home Fin. Co., 245 N.C. 576, 96 S.E.2d 731 
(1957). 

Size of Claim Is Pertinent. — When claims 
are small or moderate, individual claimants fre- 
quently cannot afford the cost of bringing an 
action in a foreign forum, thus placing the for- 
eign corporation beyond the reach of the claim- 
ant. Whether this is the situation in a given case 
is pertinent. Byham v. National Cibo House 
Corp., 265 N.C. 50, 148 S.E.2d 225 (1965). 

As Is Presence of Witnesses and Evidence. 
— Consideration should be given to the question 
whether the crucial witnesses and material evi- 
dence are to be found in the forum state. Byham 
v. National Cibo House Corp., 265 N.C. 50, 143 
S.E.2d 225 (1965). 

And Inconvenience to Corporation. — An 
estimate of the inconveniences which would re- 
sult to the corporation from a trial away from 
its home or principal place of business is rele- 
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vant. Byham v. National Cibo House Corp., 265 
N.C. 50, 143 S.E.2d 225 (1965). 

And Whether State’s Courts Are Open to 
Suits by Foreign Corporation. — Consideration 
should be given to the question whether the 
courts of the forum state are open to the foreign 
corporation to enforce obligations of residents of 
such state created by the activities and contacts 
of the corporation. Byham vy. National Cibo 
House Corp., 265 N.C. 50, 143 S.E.2d 225 (1965). 

As They Are in This State. — The courts of 
the State have been and now are open to a for- 
eign corporation for protection of its activities 
and to enforce the valid obligations which a resi- 
dent or residents of this State have assumed by 
reason of defendant’s contacts and activities. 
Byham v. National Cibo House Corp., 265 N.C. 
50, 143 8.E.2d 225 (1965). 

A nonresident has access to the courts of 
this State and can sue a foreign corporation. 
Marshville Rendering Corp. v. Gas Heat Eng’r 
Corp., 10 N.C. App. 39, 177 S.E.2d 907 (1970). 

Consideration should be also given to any 
legitimate interest the State has in protecting 
its residents with respect to the activities and 
contacts of the foreign corporation. Byham v. 
National Cibo House Corp., 265 N.C. 50, 143 
S.E.2d 225 (1965). 

This State has a legitimate interest in the 
establishment and operation of enterprises and 
trade within its borders and the protection of its 
residents in the making of contracts with per- 
sons and agents who enter the State for that 
purpose. Byham v. National Cibo House Corp., 
265 N.C. 50, 143 S.E.2d 225 (1965). 

Burden of Suing Away from Home Need Not 
Always Fall on Plaintiff. — There is almost 
always some hardship to the party required to 
litigate away from home. But there is no consti- 
tutional requirement that this hardship must in- 
variably be borne by the plaintiff whenever the 
defendant is a nonresident. Byham vy. National 
Cibo House Corp., 265 N.C. 50, 148 8.E.2d 225 
(1965). 

The statutes relating to foreign corporations 
have no application to individuals. Edwards v. 
Scott & Fetzer, Inc., 154 F. Supp. 41 (M.D.N.C. 
1957). 

Applied in Spartan Equip. Co. v. Air Place- 
ment Equip. Co., 263 N.C. 549, 140 S.E.2d 3 
(1965); Schnur & Cohan, Inc. v. McDonald, 220 
F. Supp. 9 (M.D.N.C. 1963), appeal dismissed, 
328 F.2d 103 (4th Cir. 1964); Bowdach v. Fron- 
tierland, Inc., 347 F. Supp. 237 (W.D.N.C. 1972). 

Cited in Abney Mills v. Tri-State Motor Trans- 
it Co., 268 N.C. 318, 150 S.E.2d 585 (1966); Shew 
v. Royce Chem. Co., 5 N.C. App. 444, 168 S.E.2d 
701 (1969); McNamara v. Kerr-McGee Chem. 
Corp., 328 F. Supp. 1058 (E.D.N.C. 1971); Spar- 
tan Leasing, Inc. v. Brown, 14 N.C. App. 383, 188 
S.E.2d 574 (1972); Spartan Leasing, Inc. v. 
Brown, 19 N.C. App. 295, 198 S.E.2d 588 (1973). 


317 


§ 55-146 CH. 55. BUSINESS CORPORATION ACT § 55-146 


§ 55-146. Service on foreign corporations by service on Secretary of State. 
— (a) Service on the pets) of State, when he is agent of a foreign 
corporation as provided in this Chapter, of any process, notice or demand shall 
be made by the sheriff delivering to and leaving with the Secretary of State 
duplicate copies of such puucess) notice or demand. Service of process on the 
foreign corporation shall be deemed complete when the Secretary of State is so 
served. The Secretary of State shall endorse upon both copies the time of receipt 
and shall forthwith send one of such copies by registered mail with return receipt 
requested addressed to such corporation at its principal office as it appears in 
the records of the Secretary of State or, if there is no address of the corporation 
on file with the Secretary of State, then to said corporation at its office as shown 
in the official registry of the state of its incorporation. The Secretary of State 
may require the plaintiff or his attorney to furnish such address. A copy of the 
complaint or order cf the clerk extending the time for filing the complaint must 
be mailed to the corporation with the copy of the summons. When a copy of the 
complaint is not mailed with the summons, the Secretary of State shall mail a 
copy of the complaint when it is served on him in the same manner as the copy 
of summons is required to be mailed. 

(b) Upon the return to the Secretary of State of the requested return receipt 
showing delivery and acceptance of such registered mail, or upon the return of 
such registered mail showing refusal thereof by such foreign corporation, the 
Secretary of State shall note thereon the date of such return to him and shall 
attach either the return receipt or such refused mail including the envelope, as 
the case may be, to the copy of the process, notice or demand theretofore 
retained by him and shall mail the same to the clerk of the court in which such 
action or proceeding is pending and in respect of which such process, notice or 
demand was issued. Such mailing, in addition to the return by the sheriff, shall 
constitute the due return required by law. The clerk of the court shall thereupon 
file the same as a paper in such action or proceeding. 

(c) Service made under this section shall have the same legal force and validit 
as if the service had been made personally in this State. The refusal of any gre 
foreign corporation to accept delivery of the registered mail provided for in 
subsection (a) of this section or the refusal to sign the return receipt shall not 
affect the validity of such service; and any foreign corporation refusing to accept 
delivery of such registered mail shall be ahareed with knowledge of the contents 
of any process, notice or demand contained therein. 

(d) Whenever service of process is made upon the Secretary of State as herein 
provided the defendant foreign corporation shail have 380 days from the date 
when the defendant receives or refuses to accept the registered mail containin 
the copy of the complaint sent as in this section provided in which to appear ad 
answer the complaint in the action or proceeding so instituted. Entries on the 
defendant’s return receipt or the refused registered mail shall be sufficient 
evidence of such date. If the date of acceptance or refusal to accept the 
registered mail cannot be determined from the entries on the return receipt or 
from notations of the postal authorities on the envelope, then the date when the 
defendant accepted or refused to accept the registered mail shall be deemed to 
be the date that the return receipt or the registered mail was received back by 
the Secretary of State. 

(e) The court in which the action is pending shall order such additional time 
as may be necessary to afford the defendant reasonable opportunity to answer 
the complaint and defend the action. 

(f) The Secretary of State shall keep a summarized record of all processes, 
notices, and demands served upon him under this section, and shall record 
therein the time of such service and his action with reference thereto. 

(g) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand to be served upon a corporation in any other manner 
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now or hereafter permitted by law. (1901, c. 5; Rev., s. 1248; C. S., s. 1187; G. 


SipSebd-vowl Joop ca 143cirl371lesals) 


Editor’s Note. — For article on modern 
statutory approaches to service of process out- 
side the State, see 49 N.C.L. Rev. 235 (1971). 

This section and § 55-144 apply exclusively 
te foreign corporations. Whether analogous 
statutes, applicable to nonresident unincorpo- 
rated associations, should be enacted, is for 
legislative determination. Melton v. Hill, 251 
N.C. 134, 110 S$.E.2d 875 (1959). 

Service on the Secretary of State is suffi- 
cient to pring into court a foreign corporation if 
it does not have a process agent and is doing 
business in this State. Babson v. Clairol, Inc., 256 
N.C. 227, 123 S.E.2d 508 (1962); Spartan Equip. 
Co. v. Air Placement Equip. Co., 263 N.C. 549, 
140 S.E.2d 3 (1965). 

If the defendant does not contend that it has 
a process agent in North Carolina, service on the 
Secretary of State is sufficient to bring the 
defendant into court. Crabtree v. Coats & Bur- 
chard Co., 7 N.C. App. 624, 173 S.E.2d 473 (1970). 

Such Service Authorizes in Personam Judg- 
ment. — Where a cause of action stated in a 
complaint arises out of a transaction which falls 
within the terms of § 55-145 and service of pro- 
cess is had under this section, the defendant is 
brought within the jurisdiction of the court for 
purposes of an in personam judgment. Farmer 
v. Ferris, 260 N.C. 619, 183 S.E.2d 492 (1968). 

The form of substituted service adopted by 
this State gives reasonable assurance that a 


defendant would be given actual notice. Gold- 
man v. Parkiand of Dallas, Inc., 277 N.C. 223, 
176 S.E.2d 784 (1970). 

Stipulation Held to Concede Service 
Reasonably Assures Notice. — Where the par- 
ties stipulated that “the mechanics of service 
and return set forth in subsections (a) and (b) of 
§ 55-146 of the General Statutes of North Caro- 
lina were in all respects complied with,” it was 
held that it was conceded that this section gives 
reasonable assurance that the notice to defen- 
dant will be actual, and in this case was actual. 
Byham v. National Cibo House Corp., 265 N.C. 
50, 148 S.E.2d 225 (1965). 

Applied in United States v. Tug Parris Island, 
215 F. Supp. 149 (E.D.N.C. 1963);Throwing Corp. 
of America v. Deering Milliken Research Corp., 
302 F. Supp. 487 (M.D.N.C. 1969). 

Cited in Dow Chem. Co. v. Melton Corp., 281 
F.2d 292 (4th Cir. 1960); Moss v. City of Winston- 
Salem, 254 N.C. 480, 119 S.E.2d 445 (1961); Ab- 
ney Mills v. Tri-State Motor Transit Co., 265 N.C. 
61, 148 S.E.2d 235 (1965); Bowman v. Curt G. 
Joa, Inc., 361 F.2d 706 (4th Cir. 1966); Epps v. 
Golden, 295 F. Supp. 520 (W.D.N.C. 1968); Kop- 
pers Co. v. Kaiser Aluminum & Chem. Corp., 9 
N.C. App. 118, 175 8.E.2d 761 (1970); Marshville 
Rendering Corp. v. Gas Heat Eng’r Corp., 10 
N.C. App. 39, 177 8.E.2d 907 (1970); Johnston v. 
Time, Inc., 821 F. Supp. 887 (M.D.N.C. 1970). 


§ 55-146.1. Alternative jurisdiction over and service of process on foreign 
corporations. — In addition to the provisions set out in this Chapter, foreign 
corporations may be served with process and subjected to the jurisdiction of the 
courts of this State pursuant to applicable provisions of Chapter 1 and Chapter 


1A of the General 


Editor’s Note. — The 1973 amendment substi- 
tuted “provisions” for “procedure” near the be- 
ginning of the section. 

The Rules of Civil Procedure (8 1A-1) and the 
jurisdiction statute (§ 1-75.1 et seq.) which ac- 
companies them seek to secure for the courts of 
North Carolina the full extent of jurisdiction con- 


tatutes. (1967, c. 954, s. 8; 1973, c. 469, s: 44.) 


stitutionally allowable to them, and accordingly 
there is duplication of some of the “long arm”’ 
statutes already in force in this State with 
regard to corporations and insurers. It is the 
purpose of this section and 8§ 55A-68.1 and 
58-153.2 to allow service of process and the ob- 
taining of jurisdiction under either procedure. 


§ 55-147. Amendment to charter of foreign corporation. — Whenever the 
charter of a foreign corporation authorized to transact business in this State is 
amended, such foreign corporation shall, within 30 days after such amendment 
becomes effective, file in the office of the Secretary of State a copy of such 
amendment duly authenticated by the pooner officer of the state or country 
under the laws of which it is incorporated; but the filing thereof shall not of itself 
amend its certificate of authority. (1955, c. 1871, s. 1.) 
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§ 55-148. Merger of foreign corporation authorized to transact business in 
this State. — Whenever a foreign corporation authorized to transact business 
in this State shall be a party to a statutory pperger permitted by the laws of the 
state or country under which it is incorporated, and such corporation shall be 
the surviving corporation, it shall, within 30 days after such merger becomes 
effective, file with the Secretary of State a copy of the articles of merger duly 
authenticated by the proper officer of the state or country under the laws of 
which such statutory merger was effected. It shall not be necessary for such 
corporation to procure either a new or amended certificate of authority to 
transact business in this State unless the name of such corporation be changed 
thereby or unless the corporation desires to pursue in this State other or 
additional purposes than those which it is then authorized to pursue in this State. 
GIS Eisen len Baia bom 69) 


Cited in East Carolina Lumber Co. v. West, 
247 N.C. 699, 102 S.E.2d 248 (1958). 


§ 55-149. Amended certificate of authority. — (a) A foreign corporation 
authorized to transact business in this State shall procure an amended certificate 
of authority in the event it changes its corporate name, or desires to pursue in 
this State other or additional purposes than those set forth in its prior application 
ore certificate of authority, by making application therefor to the Samat 
of State. 

(b) The requirements in respect to the form, the manner of its execution, the 
filing of the application and the conformed copy thereof with the Secretary of 
State, the issuance of an amended certificate of authority and the effect thereof, 
shall be the same as in the case of an original application for a certificate of 
authority. The contents of such application need not be the same as in the case 
of an original application for a certificate of authority provided the application 
sets forth information as to the changes proposed. (1955, c. 1371, s. 1.) 


§ 55-150. Withdrawal of foreign corporation. — (a) A foreign corporation 
authorized to transact business in this State may withdraw from this State upon 
procuring from the Secretary of State a certificate of withdrawal. 

(b) In order to procure such certificate of withdrawal, such foreign 
corporation shall deliver to the Secretary of State an application for withdrawal, 
together with a conformed copy thereof, which shall set forth: 

(1) The name and post-office address of the principal office of the 
corporation and the state or country under the laws of which it is 
incorporated. 

(2) That the corporation is not transacting business in this State. 

(3) nee the corporation surrenders its authority to transact business in this 

tate. 

(4) That the corporation either continues its registered agent in this State 
or revokes his authority to accept service of process and consents that 
service of process in any action or proceeding based upon any cause 
of action arising in this State, or arising out of business transacted in 
this State, during the time the corporation was authorized to transact 
business in this State may thereafter be made on such corporation by 
service thereof on the Secretary of State. 

(5) If required by the Secretary of Revenue, such additional information as 
may be necessary or appropriate in order to determine and assess any 
unpaid taxes and fees payable under the laws of this State. 

(c) The application for withdrawal shall be executed by the corporation by its 
president or a vice-president and by its secretary or an assistant secretary, and 
verified by one of its officers signing such application, or, if the corporation is 
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in the hands of a receiver or trustee, shall be executed on behalf of the 
gas by such receiver or trustee and verified by him. 

(d) If the Secretary of State finds that such application conforms to law, he 
shall, when notified by the Secretary of Revenue that such corporation has met 
the requirements with respect to reports and taxes required by the revenue laws 
of this State: 

(1) Endorse on each of such documents the word “‘filed,” and the hour, day, 
month and year of the filing thereof. 

(2) File the application in his office. 

(3) Issue a certificate of withdrawal to which he shall affix the conformed 


copy. 

(e) The certificate of withdrawal, together with the conformed copy of the 
application for withdrawal affixed thereto by the Secretary of State, shall be 
returned to the corporation or its representative. Upon the issuance of such 
certificate of withdrawal, the authority of the corporation to transact business 
in this State shall cease. (1955, c. 1871, s. 1; 1973, c. 476, s. 193.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “Secretary of | Revenue’ for 
“Commissioner of Revenue.” 


§ 55-151. Revocation of certificate of authority. — (a) The certificate of 
authority of a foreign corporation to transact business in this State may be 
RAG by the Secretary of State upon the conditions prescribed in this section 
when: 

(1) The corporation has failed for a period of 30 days to establish and 
maintain a registered office as required by G.S. 55-141; or 

(2) The corporation has failed for a period of 80 days to appoint and maintain 
a registered agent in this State as required b G8. 55-141; or 

(3) The corporation has failed for a aetiod of 30 days after change of its 
registered office or registered agent to file in the office of the Secretary 
of State a statement of such change pursuant to G.S. 55-142; or 

(4) The corporation has failed to file in the office of the Secretary of State 
any amendment to its charter or any articles of merger within the time 

rescribed by G.S. 55-147 and 55-148; or 

(5) A willful misrepresentation has been made of any material matter in an 
application, report, affidavit, or other document submitted by suc 
corporation pursuant to this Chapter; or 

(6) The corporation has, without justification, refused to comply with a 
court order made pursuant to G.S. 55-38; or 

(7) Bie corporation is exceeding the authority conferred upon it by this 

apter. 

(b) On the happening of any of the events set out in subsection (a) of this 
section, the Secretary of State shall give not less than 20 days’ written notice 
to the corporation that he intends to revoke the certificate of authority of such 
corporation for one of the said causes, specifying the same. Such notice shall 
be given by mail duly addressed to the corporation at its registered office in this 
State and at its principal office outside the State, as shown by the records in 
the office of the Secretary of State. If, before the expiration of the time stated 
in the notice, the corporation establishes to the satisfaction of the Secretary of 
State the fact that the stated cause for the revocation of its certificate of 
authority did not exist as of the time the notice was mailed or, if it did exist at 
said time, has been cured, then the Secretary of State shall take no further 
action. Otherwise, on the expiration of the time stated in the notice, he shall 
revoke the certificate of authority. 
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(c) Nothing herein shall be deemed to repeal or modify any provision of the 
Revenue Act relating to the suspension of the certificate of authority of foreign 
corporations for failure to comply with the provisions thereof. (1955, c. 1371, s. 
Le 


§ 55-152. Issuance of certificate of revocation. — (a) To revoke any such 
certificate of authority, the Secretary of State shall: 

(1) Issue a certificate of revocation in triplicate. 

(2) File one of such certificates in his office. 

(3) Mail one of such certificates to such corporation at its registered office 
in this State and one to the corporation at its principal office in the state 
or country under the laws of which it is incorporated, as shown by the 
records in the office of the Secretary of State. 

(b) Upon the issuance of such certificate of revocation, the authority of the 
corporation to transact business in this State shall cease. (1955, c. 1371, s. 1.) 


§ 55-153. Application of this Chapter to foreign corporations heretofore 
domesticated in this State. — (a) Subject to the provisions of subsection (d) of 
this section, foreign corporations which have been duly domesticated in this 
State at the time this Chapter takes effect shall be entitled to all the rights and 
preven applicable to foreign corporations procuring authority to transact 

usiness in this State under this Chapter, and from the time this Chapter takes 
effect such corporations shall be subject to all the limitations, restrictions, 
liabilities, and duties prescribed herein for foreign corporations procuring under 
this Chapter authority to transact business in this State. 

(b) Foreign corporations heretofore domesticated in this State which have not 
designated a principal office are required on and after July 1, 1957 to designate 
a registered office and appoint a registered agent in the manner, as near as may 
be, provided in G.S. 55-142. 

(c) If any foreign corporation has, prior to the effective date of this Chapter, 
filed with the Secretary of State a statement designating a principal office within 
this State and agent in charge thereof and has continued to maintain the same, 
it shall not be required to, but it may, designate a new registered office and 
agent in the manner, as near as may be, provided in G.S. 55-142. 

(d) If there is no office and agent registered in the office of the Secretary of 
State, then service of process may be made on the Secretary of State, as provided 
in G.S. 55-146 when there is no registered agent, until such time as a registered 
office is designated and a registered agent appointed. 

(e) No foreign corporation which has been domesticated under the provisions 
of prior acts before July 1, 1957, shall hereafter have greater immunity from 
local jurisdiction than foreign corporations hereafter procuring a certificate of 
authority to transact business in this State and, to this end, every such 
domesticated foreign corporation, by continuing as a domesticated corporation 
in this State for a period of 90 days after July 1, 1957, shall be deemed to have 
expressly appointed the Secretary of State as its agent to receive service of 
process as fully as if it had made an application for a certificate of authority 
pursuant i the requirements of G.S. 55-188. (1955, c. 1371, s. 1; 1957, c. 979, 
ss. 18, 19. 


§ 55-154. Transacting business without certificate of authority. — (a) No 
foreign corporation transacting business in this State without permission 
obtained through a certificate of authority under this Chapter or through 
domestication under prior acts shall be permitted to maintain any action or 
proceeding in any court of this State unless such corporation shall have obtained 
a certificate of authority prior to trial; nor shall any action or proceeding be 
maintained in any court of this State by any successor or assignee of such 
compere uon on any cause of action arising out of the transaction of business by 
such corporation in this State until: 
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(1) A certificate of authority shall have been obtained by such corporation 
or by a foreign corporation which has acquired substantially all of its 
assets, or 

(2) Substantially all of its assets have been acquired by a domestic 
corporation or one or more individuals. 

An issue arising under this subsection must be raised by motion and 
determined by the trial judge prior to trial. 

(b) The failure of a foreign corporation to obtain a certificate of authority to 
transact business in this State shall not impair the validity of any contract or 
act of such corporation, and shall not prevent such corporation from defending 
any action or proceeding in any court of this State. 

(c) A foreign corporation failing to obtain permission to transact business in 
this State as required by this Chapter or by prior acts then applicable shall be 
liable to the State for the years or parts thereof during which it transacted 
business in this State without such permission in an amount equal to all fees 
and taxes which would have been imposed by law upon such corporation had 
it duly applied for and received such permission plus interest and all penalties 
imposed by law for failure to pay such fees and taxes, plus five hundred dollars 
($500.00) and costs. The Attorney General shall bring actions to recover all 
amounts due the State under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every foreign 
corporation transacting business in this State comply with the provisions of this 
Chapter. The Secretary of State is authorizea to employ such assistants as shall 
be deemed necessary in his office for the purpose of enforcing the provisions 
of this Article and for making such investigations as shall be necessary to 
ascertain foreign corporations now transacting business in this State which may 
have failed to comply with the provisions of this Chapter. (1901, c. 2, s. 57; 1908, 
c. 16; Revers 1194) 1911p se e2032C roy sl 181) 1935, c)447 19371343; 1939, 


C191 (ae. Sst Wl owoo-l2Z07e1 Joo) Ge tins 195p, @ 137175. (1) 


Editor’s Note. — The cases dated prior to 1958 
annotated below appeared under former 8&8 
55-118, which provided a penalty for noncompli- 
ance with the domestication statute in effect 
prior to July 1, 1957. 

Constitutionality. — There is nothing in the 
United States or State Constitution which pro- 
hibits the State, in the exercise of its police 
power, from making the transaction of business 
by a foreign corporation prior to procuring a 
license an indictable offense. State v. Agey, 171 
N.C. 831, 88 S.E. 726 (1916). 

The only restriction of the Constitution is that 
the license tax must not interfere with interstate 
commerce or be otherwise invalid. Pittsburg 
Life & Trust Co. v. Young, 172 N.C. 470, 90 8.E. 
568 (1916). 

Contracts Not Avoided by Noncompliance. 
— The contracts of a foreign corporation doing 
business in this State without compliance with 
the statute as to domestication are not avoided; 
the penalty alone is enforceable by action as the 
statute prescribes. Miller v. Howell, 184 N.C. 
119, 113 S.E. 621 (1922). See G. Ober & Sons Co. 
v. Katzenstein, 160 N.C. 489, 76 S.E. 476 (1912). 


Action by State for Penalty. — See Black- 
well’s Durham Tobacco Co. v. American Tobacco 
Cos 144°N.C. 352, 57S. EB. 5:(190D 3G. Ober & 
Sons Co. v. Katzenstein, 160 N.C. 489, 76 S.E. 


476 (1912). 
Attorney General as Party to Declaratory 
Judgment Action. — In a proceeding for a 


declaratory judgment against the Attorney Gen- 
eral and the Secretary of State relative to the 
application of the registration provisions of for- 
mer statute, upon which this section was based 
in part, to plaintiff, a foreign corporation, the 
Attorney General was not a real party defen- 
dant, but, being charged with the enforcement 
of the statute, he should be retained as a nominal! 
defendant along with the Secretary of State 
where the constitutionality of the statute was 
being challenged. NAACP v. Eure, 245 N.C. 331, 
95 S.E.2d 893 (1957). 


Applied in State ex rel. Glamorgan Pipe & 
Foundry Co. v. Benfield, 266 N.C. 342, 145 
S.E.2d 912 (1966). 

Stated in Westare Leasing Corp. v. Capital 
Sign Serv., Inc., 268 N.C. 601, 151 S.E.2d 204 
(1966). 
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ARTICLE 11. 
Fees and Taxes. 


§ 55-155. Fees. — (a) In addition to any taxes prescribed by G.S. 55-156, the 
Secretary of State shall collect the following fees and remit them to the State 
Treasurer for the use of the State: 

(1) For filing an application to reserve or register a corporate name 
and for filing an application to renew such a registration (G.S. 


Bathgate (ME So bie oo) ce ne $ 5.00 
(2) For filing a notice of transfer of a reserved corporate name (G.S. 

STSIAL ER ct in CS) ot , SO RR rete 5.00 
(3) For filing articles of incorporation (G.S. 55-7), ............ 5.00 


(4) For filing an application of a foreign corporation for a certificate 
of authority to transact business in this State and issuing a 
COLLITICALELOL AULMOLILVULM em enS SO), 8 cml k Pihiw axe siacel me ince 5.00 
(5) For filing a statement of classification of shares (G.S. 55-42(e)), 5.00 
(6) For filing a statement of the change of a registered office or 
registered agent, or both, of a domestic or foreign corporation 


LORS iis Cb Tier Bei SEY). oS le RRA | Rae See erie 3.00 
(7) For filing a notice of resignation of a registered agent (G.S. 

Per (CL) eee eet ne a ee ey cess coe seg we vid wactoter a Riise eo 1.00 
(8) For filing a notice of resignation of a nonresident director under 

Or OL) aR en EO CUI LITE fer utc geuaiy chen 1.00 
(9) For filing a certificate of reduction of capital (G.S. 55-48), ... 5.00 
(10) For filing articles of amendment (G.S. 55-108), ........... 5.00 


(11) For filing a copy of an amendment to the articles of 
incorporation of a foreign corporation holding a certificate of 
authority to transact business in this State (G.S. 55-147), ... 5.00 

(12) For filing a restated charter (G.S. 55-105), .............. 5.00 

(18) For filing an application of a foreign corporation for an amended 
certificate of authority to transact business in this State and 
issuing an amended certificate of authority (G.S. 55-149), ... 5.00 

(14) For filing articles of merger or consolidation (G.S. 55-109), .. 5.00 

(15) Repealed by Session Laws 1969, c. 751, s. 45. 

(16) For filing a copy of articles of merger of a foreign corporation 
holding a certificate of authority to transact business in this 
State GS. a Acs) ae eee ee ee ne a ae ede ee a a ee 5.00 

(17) For filing a statement setting forth the name and address in this 
State of the registered agent of a foreign corporation not 
transacting business in this State (G.S. 55-145), .......... 5.00 

(18) For receiving any service of process as statutory agent either 
of a corporation or of a director of a corporation (G.S. 55-15(b), 
55-3a(d), 750: LAG) hata. Cie Meee, eee CO rey ee Te 1.00 
which amount may be recovered from the adverse party as 
taxable costs by the party to the action or proceeding causing 
such service to be made if such party prevails in the action or 
proceeding. 

(19) For issuing a certificate of revocation of authority of a foreign 
corporation !(G) 8455-152 }ee atl ae tata pepe are ee ee 5.00 

(20) Repealed by Session Laws 1969, c. 751, s. 45. 

(21) For filing an application for withdrawal of a foreign corporation 


and issuing a certificate of withdrawal (G.S. 55-150), ...... 5.00 
(22) For filing articles of voluntary dissolution by directors (G.S. 

55-116), 608 eee Ea ae ee: AE on ge Rate ek 5.00 
(23) For aah articles of voluntary dissolution by written consent of. 

shareholders: (Gi 855-117). * ee een a es 5.00 
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(24) For filing articles of voluntary dissolution by action of directors 
STIMSON OLOCLSs (Gites les) \ Phat ua BAUR s Aladeny ma japlel HAs $ 5.00 
(25) For filing a statement of revocation of dissolution (G.S. 55-120), 2.00 
(26) For filing a certificate of completed liquidation (G.S. 55-121), 2.00 
(27) For preparing and furnishing a copy of any document, 
instrument or paper filed or recorded relating to a corporation 


(G.S. 55-4(c)): 


HO tne Ins i PAR eM ereol i nm); tik, Mk eaeepipemees Hee tekt oa Dela i, 1.00 
Horreachradditionalipay Gate, |i, ke awe, eames Ene te ehh) A) od 40 
For affixing his certificate and official seal thereto, ....... 2.00 


(28) For comparing a copy furnished to him of any document, 
instrument or paper filed or recorded relating to a corporation: 
BOrseach Dat Genesee ese crete eas Ss 0 Es Sn tg 5 .20 
For affixing his certificate and official seal thereto, ....... 2.00 

(29) For filing any other document not herein specifically provided 

Oa ikaies edt Aj. epee Perey eae. Gs 5 dred) A AT | 5.00 

(b) The filing fees hereinbefore prescribed do not include copies or certified 
copies and the fees for such copies are those prescribed by subdivisions (27) and 
(28) of subsection (a) of this section. 

(c) For recording and copying any corporate document or paper required b 
this Chapter to be recorded in his office, the register of deeds shall collect suc 
amounts as are prescribed by G.S. 161-10 or other applicable laws. (1957, c. 1180; 
LOR GceoZouse yO VOOM ero linss: 45845702797 »ise.4.) 


Cross Reference. — See Editor’s note to 8 


§ 55-156. Taxes. — (a) In addition to any fees prescribed by G.S. 55-155, on 
filing any of the following certificates or papers relative to corporations in the 
office of the Secretary of State, the following taxes shall be collected by the 
Secretary of State, and remitted to the State Treasurer for the use of the State: 

(1) Articles of incorporation: 
For each $1,000 of the total amount of capital stock authorized,$ __.40 
EyERee Tel ate RVD IIS CET NA eR Om ic 40.00 
NOTATIOVEs LAT Ray tenet GF eee es el ase US cc Ages ey Care ee 1,000 
(2) Articles of amendment which include an authorization to increase 
capital stock: 


For each $1,000 of the total increase authorized, ......... 40 
DUT CAseNess hoaleen om ee ree le. at, ee ere 40.00 
HOE ANIOTE Dia lite eee A re ce ee 00s UD OE en ere 1,000 
(3) Articles of amendment which do not include an authorization to 
Ere cmCr | UA ea OC mer Seo 5 5 cy sss aks enue naee een ee 40.00 
PAA TLICICS OT OISSUUTIO Hm aot. cals se es. cave a ere 5.00 
(5) Application by foreign corporation for certificate of authority to 
transact business in this State: 
For each $1,000 of its authorized capital stock, .......... 40 
PUL MNGTO MISC UICRS Liiiiewer 2 fc. oes carat aks eee 40.00 
HGCIDOLE alte ee ey ons Psi EET 500.00 


(6) Articles of merger or consolidation which increase the authorized 
capital stock which the surviving or new corporation, domestic 
or foreign, will have authority to issue above the aggregate 
authorized capital stock which the constituent domestic 
corporations and constituent foreign corporations authorized to 
transact business in this State had authority to issue: 


For each $1,000 of the total amount of such increase ...... 40 
NieaRet ese ian. ns Pe. ek Pk hey Oe ree cee a 40.00 
HVC Lele Ry Crt a pee AR CR RS A ar ed 1,000 
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(7) Articles of merger or consolidation which do not increase the 
authorized capital stock which the surviving or new corporation, 
domestic or foreign, will have authority to issue above the 
aggregate authorized capital stock which the constituent 
domestic corporations and constituent foreign corporations 
authorized to transact business in this State had authority to 
ISS UCcaeok eras eae eens ME se ox. ais Goce uy, Abid ene ohaods $ 40.00 

(b) For the purpose of computing taxes under this section, shares of no par 
value shall be treated as if they were of one dollar ($1.00) par value. (1957, c. 
S07 1969, calpl esd Z CANO Asi. 


ARGO UE 2. 
Curative Provisions. 


§ 55-157. Curative act; amendments prior to 1901. — All amendments to the 
plan of incorporation of any corporation organized under the provisions of the 
general laws of North Carolina prior to the passage of the act entitled “An Act 
to Revise the Corporation Law of North Carolina,” being Chapter 2, Public Laws 
of 1901, are declared to be valid in all respects, whether such amendments were 
made in accordance with the provisions of Chapter 380 of the Public Laws of 
18938, or in accordance with the provisions of Chapter 2 of the Public Laws of 
1901, but no amendment shall be validated by this section unless it is an 
amendment of such nature as is authorized to be made under the provisions of 
Chapter 2 of the Public Laws of 1901. (1905, c. 316; Rev., s. 1248; C.8., s. 1134; 
G. fo Boo LOD Co loll s, aa 


§ 55-158. Certain corporate conveyances validated. — All deeds and 
conveyances of land in this State, made by any corporation of this State prior 
to January 1, 1971, executed in its corporate name and signed and attested by 
its proper officers, from which the corporate seal was omitted, shall be good and 
valid, notwithstanding the failure to attach said corporate seal. (1939, c. 23; 1949, 
C436) Geo swoor alan uc. ols Gomer a9 1 CO. 0U se. LOL ce O0,) 


Quoted in Investors Corp. v. Field Fin. Corp., 
5 N.C. App. 156, 167 S.E.2d 852 (1969). 


§ 55-159. Certain deeds executed by banks validated. — All deeds 
heretofore executed by banks and attested by the cashier, assistant cashier, 
secretary or assistant secretary thereof, which deeds are otherwise regular and 
le are hereby validated. (1943, c. 219, s. 14%; G.S., s. 55-41.1; 1955, c. 1371, 
See: 


§ 55-160. Certain conveyances of corporations now dissolved validated. — 
All deeds and conveyances of land in this State, made by any corporation of this 
State prior to January 1, 1939, executed in its corporate name and signed by 
either its president, vice-president or secretary, and sealed with the common seal 
of the corporation, where said corporation has been dissolved for at least seven 
years, and said deed or conveyance has been on record for at least seven years, 
Shall be good and valid, notwithstanding the failure of one of such officers to 
sign such instrument. (1949, c. 825; G. S., s. 55-41.2; 1955, c. 1871, s. 2.) 


§ 55-161. Conveyances by corporations owned by the United States 
government. — The Home Owners Loan Corporation and any corporation, the 
majority of whose stock is owned by the United States government, may convey 
lands, and/or other property which is transferable by deed which is duly 
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executed by either an officer, manager, or agent of said corporation, sealed with 
the common seal and has attached thereto a signed and attested resolution under 
seal of the board of directors of said corporation authorizing the said officer, 
manager or agent to execute, sign, seal and attest deeds, conveyances and/or 
other instruments. This section shall be deemed to have been complied with if 
an attested resolution is recorded separately in the office of the register of deeds 
in the county where the land lies, which said resolution shall be applicable to 
all deeds executed subsequently thereto and pursuant to its authority. 

All deeds, conveyances or other instruments which have been executed prior 
to March 15, 1951, in the manner prescribed above, if otherwise sufficient, shall 
be valid, and shall have the effect to pass the title to the real and/or personal 
Sa ied described therein. (1941, c. 294; 1951, c. 395; G.S., s. 55-42; 1955, c. 1371, 
Sis 


§ 55-162. Validation of amendments to corporate charters extending 
corporate existence. — In every case where a private corporation, chartered 
under the general laws of the State of North Carolina, has continued to act and 
do business as a corporation after the expiration of its period of existence as 
theretofore fixed in its charter, and has thereafter filed in the office of the 
Secretary of State an amendment to its charter to extend or renew its corporate 
existence, such amendment is hereby validated and made effective for all intents 
and purposes to the same extent and with the same effect as if such amendment 
had been made within the period of such corporation’s existence as theretofore 
free Mats charter 94% ce eo04 ess er Sis 055-164: 1 95 by Cao hs Ses) 


§ 55-163. Limitation of actions attacking validity of corporate action on 
grounds amendment not filed during corporate existence. — No action or 
proceeding shall be brought or defense or counterclaim pleaded later than one 
year after the ratification of this Article in which either the continued existence 
of such corporation or the validity of any of the contracts, acts, deeds, rights, 
privileges, powers, franchises and titles of such corporation is attacked or 
otherwise questioned on the grounds that such amendment was not filed within 
the period of such corporation’s existence as theretofore fixed in its charter. 
(Air Aes ee ate is al DA ciel VOO nC alodiL. Sac.) 


§ 55-164. Clarification of intent of preceding section. — In no event shall 
the limitation provided in G.S. 55-168 bar any action, proceeding, defense or 
counterclaim based upon grounds other than those mentioned in G.S. 55-168, 
unless the grounds set out in G.S. 55-163 are an essential part thereof. (1947, 
DroUatswonGe ons. 505-164;37019550¢. 2871, so2.) 


§ 55-164.1. New corporations organized to succeed to rights in corporate 
charter forfeited. — Whenever the charter of a corporation created under the 
laws of the State of North Carolina has, on account of failure to make any report 
or return or to pay any tax or fee for such length of time as to lose its charter, 
and where thereafter, under the laws of the State of North Carolina, a new 
charter is issued, in the same name as the original corporation, and on behalf 
of the same corporation, such new corporation shall succeed to the same 
properties, to the same rights as the original corporation before losing its charter 
on account of neglect hereinbefore mentioned. 

Whenever such new corporation shall have been created, under the laws of 
this State, all the title, rights and emoluments to the property held by the original 
corporation shall inure to the benefit of the newer corporation and the new 
corporation shall issue its stock to the stockholders in the defunct corporation, 
in the same number and with the same par value held by the stockholders of 
the defunct corporation. 

Such new corporation shall have the rights and privileges of maintaining any 
action or cause of action which the defunct corporation might maintain, bring 
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or defend and to all intents and purposes the new corporation shall take the place 
of the defunct corporation to the same intent and purposes as if the defunct 
corporation has never expired by reason of its failure to make the reports 
hereinbefore referred to. (1959, c. 1816, s. 28%; 1973, c. 469, s. 45.) 


Editor’s Note. — The 1973 amendment substi- graph and substituted, in that paragraph, “any 
tuted “Whenever the charter of’ for report or return or to pay any tax or fee’ for 
“Wherever” at the beginning of the first para- “reports to the different State authorities.” 


ARTICLE 13. 
Miscellaneous Provisions. 


§ 55-165. Interrogatories by Secretary of State. — The Secretary of State 
may propound to any corporation, domestic or foreign which he has reason to 
believe is subject to the provisions of this Chapter, and to any officer or director 
thereof, such written interrogatories as may be reasonably necessary and proper 
to enable him to ascertain whether such corporation is subject to the provisions 
of this Chapter or has complied with all the provisions of this Chapter applicable 
to it. Such interrogatories shall be answered within 30 days after the mailing 
therefor, or within such additional time as shall be fixed by the Secretary of 
State, and the answers thereto shall be full and complete and shall be made in 
writing and under oath. If such interrogatories be directed to an individual they 
shall be answered by him, and if directed to a corporation they shall be answered 
by the president, vice-president, secretary or assistant secretary thereof. The 
Secretary of State need not file any document to which such interrogatories 
relate until such interrogatories be answered as herein provided, and not then 
if the answers thereto disclose that such document is not in conformity with the 
provisions of this Chapter. The Secretary of State shall certify to the Attorne 
General, for such action as the Attorney General may deem appropriate, all 
interrogatories and answers thereto which disclose a violation of any of the 
provisions of this Chapter, requiring or permitting action by the Attorney 
General. (1955, ce. 1871, s. 1 


Cited in Good Will Distribs. (Northern), Inc. 
v. Currie, 251 N.C. 120, 110 S.E.2d 880 (1959). 


§ 55-166. Penalties imposed upon corporations, officers and directors for 
failure to answer interrogatories. — (a) Each corporation, domestic or foreign, 
that fails or refuses to answer truthfully and fully within the time prescribed 
by this Chapter interrogatories propounded by the Secretary of State in 
accordance with the provisions of this Chapter, shall be deemed to be guilty of 
a misdemeanor. 

(b) Each officer and director of a corporation, domestic or foreign, who fails 
or refuses within the time prescribed by this Chapter to answer truthfully and 
fully interrogatories propounded to him by the Secretary of State in accordance 
with the provisions of this Chapter, or who signs any articles, statement, report, 
application or other document filed with the Secretary of State which is known 
to such officer or director to be false in any material respect, shall be guilty of 
a misdemeanor. (1955, ¢c. 1371, s. 1.) 


§ 55-167. Information disclosed by interrogatories. — Interrogatories 
propounded by the Secretary of State and the answers thereto shall not be open 
to public inspection nor shall the Secretary of State disclose any facts or 
information obtained therefrom except insofar as his official duty may require 
the same to be made public or in the event such interrogatories or the answers 
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thereto are required for evidence in any criminal proceedings or in any other 
action or proceedings by this State. (1955, c. 1871, s. 1.) 


§ 55-168. Powers of Secretary of State. — The Secretary of State shall have 
the power and authority reasonably necessary to enable him to administer this 
Chapter efficiently and to perform the duties therein imposed upon him. (1955, 
eles. 13) 


§ 55-169. Certificates and certified copies to be received in evidence. — All 
certificates issued by the Secretary of State in accordance with the provisions 
of this Chapter, and all copies of documents filed in his office in accordance with 
the provisions of this Chapter when certified by him, shall be taken and received 
in all courts, public offices, and official bodies as prima facie evidence of the facts 
therein stated. (1955, c. 1871, s. 1.) 


Cross Reference. — See 8 55-8. 


§ 55-170. Forms of documents required to be filed in office of Secretary 
of State. — Any document required to be filed in the office of the Secretary of 
State shall be made in such form, if any, as may be prescribed by the Secretary 
of State pursuant to the provisions of this Chapter. (1955, c. 1371, s. 1.) 


§ 55-171. Photostatic copies of documents acceptable for filing or 
recording. — When any document is required or permitted to be filed or 
recorded by this Chapter, a photostatic or other photographic copy of such 
document may be filed or recorded in lieu of the original instrument. Such filing 
or recording shall have the same force and effect as if the original instrument 
had been so filed or recorded. (1955, ¢c. 1871, s. 1.) 


§ 55-172. Waiver of notice. — Whenever any notice is required to be given 
to any shareholder or director of a corporation under the provisions of this 
Chapter or under the provisions of the charter or bylaws of the corporation, a 
waiver thereof in writing signed by the person or persons entitled to such notice, 
whether before or after the time stated therein, shall be equivalent to the giving 
oDsuchimotices(1955, c. 13871, s.1:) 


§ 55-173. Notice to director or shareholder outside the United States. — 
Any requirement of this Chapter or of the charter or bylaws, with respect to 
the giving or sending of any notice or communication to any shareholder or 
director as such whose address as it appears upon the records of the corporation 
is outside of the United States, shall be dispensed with, and no action taken shall 
be affected or invalidated by the failure to give or send any such notice or 
communication, insofar as compliance with any such requirement is at the time 
prohibited by, or dependent upon, the obtaining of a license or consent under, 
any act of Congress or any rules, regulations, proclamations, or executive orders 
purported to be issued under authority of any such act. (1955, c. 1371, s. 1.) 


§ 55-174. Reserve power. — The General Assembly reserves the power to 
amend or repeal the charter of any corporation hereafter or heretofore formed 
and to amend or repeal this Chapter or any part thereof, and the rights of any 
corporation or of any shareholder, director or officer in any corporation are 
subject to this reservation. This Chapter, including this reservation, is a part of 
the charter contract between the shareholders. The power so reserved includes 
the power to authorize charter amendments which are to be effectuated 
pursuant to consent by the shareholders in the manner permitted by this 
Chapter, as now enacted or as subsequently amended. (1901, c. 2, s. 7; Rev., s. 
1136; GC. S., s. 1135; G. S., s. 55-36; 1955, c. 1871, s. 1.) 
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§ 55-175. Cross references. — Whenever in this Chapter, as enacted or as 
hereafter amended, whether by enactment of additional provisions or otherwise, 
reference is made to a section of this Chapter or of any other Chapter of the 
statutes of this State, such reference shall, unless otherwise provided, extend 
to and include any amendment of the section so referred to or any section 
hereafter enacted in lieu of the section so referred to. (1955, c. 1871, s. 1.) 
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CH. 554. NONPROFIT CORPORATION ACT 


Chapter 55A. 
Nonprofit Corporation Act. 


Article 1. 
General Provisions. 


Sec. 

55A-1. Title. 

55A-2. Definitions. 

55A-3. Applicability of Chapter. 


Article 2. 


Execution and Filing of Certain 
Corporate Documents. 


55A-4. Execution of corporate documents for 
filing; filing, recording and effec- 
tiveness. 


Article 3. 


Fermation, Name and Registered Office. 


50A-5. 
55A-6. 
50A-7. 
55A-8. 


Purposes. 

Incorporators. 

Articles of incorporation. 

Corporate existence; filing of articles of 
incorporation; effect. 

Organization meeting of directors. 

Corporate name. 

Registered office and registered agent. 

Change of registered office or regis- 
tered agent. 

Service of process on corporation. 

Bylaws. 


55A-9. 

55A-10. 
50A-11. 
55A-12. 


55A-13. 
55A-14, 
Article 4. 


Powers and Management. 


50A-15. 
55A-16. 


General powers. 

Special powers; public parks and drives 
and certain recreational corpora- 
tions. 

Defense of ultra vires. 

Loans to directors and officers prohib- 
ited. 

Board of directors. 

Number, election and term of directors. 

Vacancies. 

Quorum of directors. 

55A-23. Committees. 

55A-24. Place and notice of directors’ meetings. 

55A-24.1. Informal or irregular action by 

directors or committees; atten- 
dance by telephone. 

55A-25. Officers. 

55A-26. Removal of officers. 

554-27. Books and records. 

55A-27.1. Form of records. 

55A-28. Shares of stock and dividends prohib- 

ited. 


5DA-17. 
50A-18. 


50A-19. 
55A-20. 
50A-21. 
59A-22. 


Article 5. 
Members. 
55A-29. Members. 


55A-80. 


sec. 
Meetings of members. 


Notice of members’ meetings. 
Voting. 
Quorum. 


50A-31. 
50A-32. 
50A-33. 


Article 6. 
Fundamental Changes. 


55A-34. Right to amend charter. 

55A-35. Procedure to amend charter. ~ 

55A-36. Articles of amendment. 

55A-37. Effect of certificate of amendment. 

55A-37.1. Restated charter. 

55A-88. Procedure for merger. 

55A-89. Procedure for consolidation. 

55A-40. Approval of merger or consolidation. 

55A-41. Articles of merger or consolidation. 

55A-42. Effect of merger or consolidation. 

55A-42.1. Merger or consolidation of domestic 
and foreign corporations. 

55A-48. Sale, lease, exchange, or mortgage of 
assets. 


Article 7. 
Dissolution and Liquidation. 


55A-44. Voluntary dissolution. 

55A-44.1. Extension of duration after expira- 
tion. 

Distribution of assets. 

Plan of distribution. 

Revocation of voluntary dissolution 
proceedings. 

Articles of dissolution. 

Effect of filing of articles of dissolution; 
certificate of dissolution. 

Involuntary dissolution in action by At- 
torney General. 

Duties of Attorney General with re- 
spect to actions for involuntary dis- 
solution. 

Venue and service of process. 

Power of court to liquidate assets and 
affairs of corporation. 

Procedure in liquidation of corporation 
by court. 

Discontinuance of liquidation action. 

Duties of officials as to decrees and or- 
ders concerning dissolution. 

Disposition of amounts due certain 
creditors, members, and other per- 
sons. 


5D A-45. 
50 A-46. 
50A-47. 


5oA-48. 
5DA-49. 


55A-50. 
50A-51. 
50A-52. 
5dA-53. 
DOA-54. 


50A-55. 
50 A-56. 


50A-57. 


Articie 8. 
Foreign Corporations. 
55A-58. 
55A-59. 


55A-60. 
55A-61. 


Right to conduct affairs. 

Powers of foreign corporation. 
Corporate name of foreign corporation. 
Application for certificate of authority. 
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Sec. Article 9. 

55A-62. Filing of application and certificate of Reantandilaxes: 
authority. g 

55A-63. Effect of certificate of authority. BEAT Rane 

55A-64. Registered office and registered agent ; ‘ 

; 50A-78. Taxes. 

of foreign corporation. 

55A-65. Change of registered office or regis- Article 10. 
tered agent of foreign corporation. . wo 

55A-66. Suits. against foreign corporations SAR a HM dere 
authorized to conduct affairs in 59A-79. Interrogatories by Secretary of State. 
this State. 55A-80. Penalties imposed upon corporations, 

55A-67. Suits against foreign corporations con- officers and directors for failure to 
ducting affairs in the State without answer interrogatories. 
authorization. 55A-81. Powers of Secretary of State. 

55A-68. Service on foreign corporation by ser- 55A-82. Certificates and certified copies to be 
vice on Secretary of State. received in evidence. 

55A-68.1. Alternative jurisdiction over and ser- 55A-83. Forms of documents required to be filed 
vice of process on foreign corpora- in office of Secretary of State. 
tions. 55A-84. Photostatic copies of documents accept- 

55A-69. Amendment to charter of foreign corpo- _able for filing or recor ding. 
ration. 5DA-85. Waiver of notice. ; 

55A-70. Merger of foreign corporation autho- 50A-86. Action by members without a meeting. 
rized to conduct affairs in this 554-87. Reserve power. 2 
State. _55A-88. Certain religious, etc., associations 

55A-71. Amended certificate of authority. deemed incorporated. 

55A-72. Withdrawal of foreign corporation. 55A-89. Cross references. 

55A-73. Revocation of certificate of authority. ievticlettl 

55A-74. Issuance of certificate of revocation. ; 


55A-75. Application of this Chapter to foreign 
corporations heretofore domesti- 
cated in this State. 

Conducting affairs without certificate 


of authority. 


55A-76. 


Cross Reference. — As to jurisdiction of the 
superior court division over proceedings under 
this Chapter, see § 7A-249. 


Curative Provisions. 

550A-89.1. Validation of amendments to corpo- 
rate charters extending corporate 
existence; limitation of actions; in- 
tent. 


ARTICLE 1. 


General Provisions. 


§ 55A-1. Title. — This Chapter shall be known and may be cited as the 
Nonprofit Corporation Act. (1955, ¢. 1230.) 


Editor’s Note. — Session Laws 1955, c. 1230, 
inserting this Chapter, repealed all provisions 
relating to nonprofit corporations in Chapter 55 
of the General Statutes, except as the provisions 
apply to hospital service corporations regulated 
by Chapter 57 of the General Statutes. 

Cited in Adams v. Flora Macdonald College, 


247 N.C. 648, 101 S.E.2d 809 (1958); Coats v. 
Sampson County Mem. Hosp., 264 N.C. 332, 141 
S.E.2d 490 (1965); Sigmund Sternberger Founda- 
tion v. Tannenbaum, 273 N.C. 658, 161 S.E.2d 
116 (1968); Fuquay-Varina Tobacco Bd. of Trade 
v. Hardin, 316 F. Supp. 366 (E.D.N.C. 1970). 
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§ 55A-2. Definitions. — As used in this Chapter, unless the context otherwise 
requires, the term: 

(1) “Board of directors’ means the group of persons vested by the 
corporation with the management of its affairs whether or not such 
group is designated as directors in the charter. 

(2) “Bylaws” means rules adopted for the regulation or management of the 
affairs of the corporation irrespective of the name or names by which 
such rules are designated. 

(3) “Charter” includes the original articles of incorporation and all 
amendments thereto including articles of merger. 

(4) “Corporation” or “domestic corporation” means a nonprofit corporation 
subject to the provisions of this Chapter, except a foreign corporation. 

(5) “Foreign corporation” means a nonprofit corporation organized under 
laws other than the laws of this State. 

(6) “Insolvent” means inability of a corporation to pay its debts as they 
become due in the usual course of its affairs. 

(7) “Member” means one having membership rights in a corporation in 
accordance with the provisions of its charter or bylaws. 

(8) “Nonprofit corporation” means a corporation intended to have no 
income or intended to have income none of which is distributable to its 
members, directors, or officers, and includes all marketing associations 
without capital stock formed under Chapter 54 of the General Statutes 
or Renee any act or acts replaced thereby. (1955, c. 1230; 1959, c. 1161, 
Ss. 4, 


§ 55A-3. Applicability of Chapter. — (a) The provisions of this Chapter 
relating to domestic corporations shall apply to: 

(1) All corporations hereafter organized under this Chapter. 

(2) All nonprofit corporations heretofore organized under any act hereby 
repealed, except nonprofit corporations having capital stock. 

(3) All nonprofit corporations without capital stock heretofore or hereafter 
organized under any other act, unless there is some other specific 
statutory provision particularly applicable to such corporations or 
inconsistent with some provisions of this Chapter, in which case that 
other provision prevails. Nothing herein shall apply to hospital and 
medical service corporations as defined in Chapter 57 of the General 
Statutes which were incorporated prior to July 1, 1957, or repeal or 
modify the provisions of G.S. 54-138. 

(b) The provisions of this Chapter relating to foreign corporations shall appl 
to all such corporations conducting affairs in this State for purposes for hich 
a corporation might be organized under this Chapter. (1955, c. 1280; 1967, c. 659.) 


ARTICLE 2. 
Execution and Filing of Certain Corporate Documents. 


§ 55A-4. Execution of corporate documents for filing; filing, recording and 
effectiveness. — (a) Whenever the provisions of this Chapter require an 
document relating to a corporation to be executed and filed in accordance ath 
this section, unless otherwise specifically stated in this Chapter: 

(1) There shall be an original executed document and also one conformed 
copy. 

(2) The itd original document shall, if required to be executed by the 
corporation, be signed by the president or a vice-president and also by 
the secretary or an assistant secretary, with or without the corporate 
seal. If required to be executed by designated individuals each of them 
shall sign. 
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(3) Except where the provisions of this Chapter specifically require 
acknowledgment, the said original document shall be verified by each 
of the individuals signing, whether in a representative capacity or 
otherwise, by a statement under oath, made before and certified by an 
official who is authorized under the laws of this State to take 
acknowledgments, declaring that he signed the said document, that the 
statements therein are true, and, in the case of an individual who signed 
in a representative capacity, declaring the capacity in which he signed 
and that he was authorized so to sign. 

(4) The conformed copy may either extend its conformation with the 
original document through all the verifications (or acknowledgments, 
as the case may be) or may in lieu of such extension contain the legend, 
after the name of the signers, substantially as follows: 

. “Original duly verified (acknowledged) by all signers.” 

(5) The original document so signed and verified (or acknowledged, as the 
case may be), together with the conformed copy, shall be delivered to 
the Secretary of State. Unless he finds that it does not conform to law, 
the Secretary of State shall, when the proper taxes and fees have been 
tendered, endorse upon the original the word “‘filed”’ and the hour, day, 
month, and year of the filing thereof, and shall file the same in his 
office. The Secretary of State shall thereupon immediately compare the 
copy with the original and if he finds that they are identical he shall 
make upon the conformed copy the same endorsement which appears 
on the original and shall attach to the copy a certificate stating that 
attached thereto is a true copy of the document, designated by an 
appropriate title, filed in his office and showing the date of such filing. 
He shall thereupon return the copy so certifed to the corporation or its 
representative. 

(6) The copy, certified as aforesaid, shall be promptly delivered to the 
register of deeds of the county wherein the corporation has its 
registered office, and, when the proper fees shall have been tendered, 
it shall be recorded and properly indexed in a book to be known as the 
Record of Incorporations. Promptly after recordation, the register of 
deeds shall note the fact of recordation on the said copy and return it 
to the corporation or its representative. 

(b) Any such document required to be filed shall be completely effective when 
endorsed by the Secretary of State as provided in subsection (a)(5) above and 
the transaction to be effectuated thereby shall thereupon be deemed to be 
completely consummated as if all the required recording had been perfected, 
provided, however, that in lieu of the time of such endorsement by the Secretary 
of State, such document may fix an hour, day, month and year not more than 
20 days subsequent to the endorsement of the Secretary of State and the 
transaction shall be deemed to be completely consummated at the time fixed by 
such document as if all the required recording had been perfected. Unless 
otherwise provided in this Chapter with respect to some specific document, 
failure to deliver it for recording in the office of the register of deeds shall only 
subject the corporation to a penalty of one hundred dollars ($100.00) to be 
collected by the Secretary of Sit 

(c) It shall be the duty of the Secretary of State, whenever so requested and 
upon tender of the proper fees, to certify as aforesaid any true copy of any such 
document on file in his office or, if such be the request, to make or cause to be 
made typewritten or photostatic copies of such documents and to certify the 
same as aforesaid. (1955, c. 1230; 1967, c. 18, s. 2; ¢. 823, s. 21.) 


Cross Reference. — See Editor’s note to § 
53-5, 
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ARTICLE 38. 
Formation, Name and Registered Office. 


§ 55A-5. Purposes. — Nonprofit corporations may be organized under this 
Chapter for any lawful purposes. Where by law special provisions are made for 
the organization of designated classes of nonprofit corporations, such 
ERG Ame shall be formed under those provisions and not hereunder. (1955, 
ce. 1230. 


§ 55A-6. Incorporators. — One or more natural persons, whether or not 
residents of this State, of the age of 18 years or more may act as incorporators 
of a corporation by signing and acknowledging articles of incorporation, which 
shall be filed according to G.S. 55A-4. The acknowledgment shall be before an 
officer duly authorized under the laws of this State to take the proof or 
acknowledgment of deeds. (1955, c. 1280; 1969, c. 875, s. 1; 1971, c. 1281, s. 1.) 


§ 55A-7. Articles of incorporation. — (a) The articles of incorporation shall 
set forth: 

(1) The name of the corporation. 

(2) The period of duration, which may be perpetual. 

(3) The purpose or purposes for which the corporation is organized. 

(4) If the corporation is to have ne members, a statement to that effect. 

(5) If the corporation is to have one or more classes of members, any 
provision which the incorporators elect to set forth in the articles of 
incorporation designating the class or classes of members and stating 
the qualifications and rights of the members of each class. 

(6) If the directors or any of them are not to be elected or appointed by one 
or more classes of members, a statement of the manner in which such 
directors shall be elected or appointed, in which case provision may be 
made for their election by other designated associations, corporations 
or individuals or by any combination of the votes of such persons. In 
lieu thereof, the charter may provide that the method of election of 
directors be left to the bylaws. 

(7) Any provisions, not inconsistent with law, which the incorporators elect 
to set forth in the charter (including, if desired, provisions with respect 
to the relative rights or interests of the members as among themselves 
or in the property of the corporation, the manner of termination of 
membership in the corporation, the rights, upon such termination, of 
the corporation, the terminated member and the remaining members, 
the transferability or nontransferability of memberships, and the 
distribution of assets on liquidation or for subordinating and subjecting 
the corporation to the authority of any head or national associaticn, 
lodge, order, beneficial association, fraternal or beneficial society, 
foundation, federation or other nonprofit corporation, society, 
organization or association). 

(8) The address, including county and city or town, and street and number, 
if any, of its initial registered office, which shall be in this State, and 
the name of its initial registered agent at such address. 

(9) The number of persons constituting the initial board of directors, by 
whatever name called, and the names and addresses, including street 
and number, if any, of the persons who are to serve as the initial board. 

(10) The name and address, including street and number, if any, of each 
incorporator. 

(b) It shall not be necessary to set forth in the articles of incorporation any 
of the corporate powers enumerated in this Chapter. (1955, c. 1280; 1957, c. 979, 
Te ae 1 a ae a I es 
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§ 55A-8. Corporate existence; filing of articles of incorporation; effect. — 
The time when corporate existence begins is determined by the provisions of G.S. 
55A-4, and a copy of the articles certified by the Secretary of State shall be 
conclusive evidence that all conditions precedent required to be performed by 
the incorporators have been complied with and that the corporation has been 
incorporated under this Chapter, except as against this State in a proceeding 
to annul or revoke the articles of incorporation. (1955, c. 1230; 1967, c. 13, s. 4.) 


§ 55A-9. Organization meeting of directors. — After the filing of the 
articles of incorporation in the office of the Secretary of State an organization 
meeting of the Baar of directors named in the articles of incorporation shall 
be held, either within or without this State, at the call of a majority of the 
directors, for the Sd ge of adopting bylaws, electing officers and the 
transaction of such other business as may come before the meeting. The 
directors calling the meeting shall give at least three days notice thereof by mail 
to each director so named, which notice shall state the time and place of the 
meeting, unless notice is waived as hereinafter provided. Any action permitted 
to be taken at the organizational meeting may be taken without a meeting of 
the board of directors and shall be deemed board action if it complies with the 
requirements of G.S. 55A-86. (1955, c. 1230; 1969, c. 875, s. 2.) 


§ 55A-10. Corporate name. — (a) The corporate name shall not contain any 
word or phrase likely to mislead the public or which indicates or implies that 
it is organized for any purpose other than one or more of the purposes contained 
in its charter. 

(b) The corporate name shall not, subject to the provisions of G.S. 55A-60, be 
the same as, or deceptively similar to, the name of any domestic corporation, 
whether for profit or not for profit, or of any foreign corporation, whether for 

rofit or not for profit, authorized to transact business or conduct affairs in this 
tate, or a corporate name the exclusive right to which is at the time reserved 
2 ee by some other person in the manner prescribed in this section or 

(c) The exclusive right to a corporate name not prohibited by this section may 
be reserved for a period of 90 days by: 

(1) Any person intending to organize a corporation under this Chapter, 

(2) Any domestic corporation intending to change its name, 

(3) Any foreign corporation intending to make application for a certificate 
of authority to conduct affairs in this State, 

(4) Any foreign corporation authorized to conduct affairs in this State and 
intending to change its name, or 

(5) Any person intending to organize a foreign corporation and intending 
to have such corporation make application for a certificate of authority 
to conduct affairs in this State. 

The same name shall not be reserved for two or more consecutive 90-day 
periods by the same applicant or for the use and benefit of the same applicant; 
nor shall such consecutive reservations be made of names so similar a: to fall 
within the prohibition of this section. 

(d) Any person or corporation acquiring the good will of a domestic 
corporation or of a foreign corporation authorized to conduct affairs in this State 
may, on furnishing the Secretary of State satisfactory evidence of such 
acquisition, reserve the exclusive right to the corporate name of the said 
corporation for a period of 10 years. 

(e) The reservation of name, pursuant to subsections (c) and (d) of this section, 
shall be made by filing with the Secretary of State a verified application therefor 
stating the name and address of the applicant, and the Secretary of State shall, 
upon tender of the fee hereinafter prescribed, reserve the name exclusively for 
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the applicant unless he finds that the name is not available under the provisions 
of this section. 

(f) The exclusive right to a specified corporate name reserved hereunder, may, 
on tender of the fee hereinafter sis eed be transferred to any other person 
or corporation by filing in the office of the Secretary of State a notice of such 
transfer, executed by the applicant for whom the name was reserved and 
specifying the name and address of the transferee. 

(g) Any foreign corporation not conducting affairs in this State may register 
its corporate name, if not prohibited by this section, by filing with the Secretary 
of State a verified application therefor setting forth the name and address of 
the principal office of the corporation, the jurisdiction in which it is incorporated, 
the date of its incorporation, a statement that it is organized and conducting 
affairs in good standing under the laws of the jurisdiction in which it is 
incorporated, and a brief statement of the business in which it is engaged; and 
the Secretary of State shall, upon tender of the fee prescribed by G.S. 55A-77(a), 
register the name exclusively for the use of such foreign corporation, unless he 
finds that the name is not available under the provisions of this section. Such 
registration shall be effective for a period of one year, and it may be renewed 
from year to year, not to exceed 10 years, by filing with the Secretary of State 
a verified renewal application setting forth the same facts required to be set 
forth in the original application for registration. Any renewal application filed 
after the expiration of the registration shall be treated as a new application for 
registration. 

(h) The Secretary of State may revoke any reservation or registration of a 
corporate name if he finds, upon a hearing held not less than five days after 
written notice has been sent by registered mail to the person or corporation who 
made the reservation or registration, that the application therefor or any 
transfer thereof was not prada in good faith or that any statement contained 
in the application for reservation or registration was false when such application 
was filed or has thereafter become false. 

(i) The use by a corporation of a name in violation of this section may be 
enjoined notwithstanding the filing of its articles by the Secretary of State. 
ESS ie Get PE! Bred YG ein 


§ 55A-11. Registered office and registered agent. — (a) Each corporation 
shall have and continuously maintain in this State: 

(1) A registered office which may be, but need not be, the same as its 
principal office. 

(2) A registered agent, which agent may be either an individual resident in 
this State whose business office is identical with such registered office, 
or a domestic corporation, whether for profit or not for profit, or a 
foreign corporation, whether for profit or not for profit, authorized to 
transact business or conduct affairs in this State, having an office 
identical with such registered office. 

(b) A corporation formed prior to July 1, 1957, which has not designated a 
principal office is required on and after July 1, 1957, to designate a registered 
office and a registered agent in the manner, as near as may be, provided in G.S. 
55A-12; other corporations formed prior to July 1, 1957, shall not be required 
to, but may, designate a registered office and a registered agent in the manner, 
as near as may be, provided in G.S. 55A-12. (1955, c. 1230; 1957, c. 979, s. 20.) 


§ 55A-12. Change of registered office or registered agent. — (a) A 
corporation may change its registered office or its registered agent, or both. To 
effectuate such change, a statement shall be executed by the Bail aa ait and 
filed, in accordance with the provisions of G.S. 55A-4 setting forth: 

(1) The name of the corporation. 
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(2) The address, including county and city or town, and street and number, 
if any, of its then registered office. 

(3) If the address of its registered office be changed, the address, including 
county and city or town, and street and number, if any, to which the 
registered office is to be changed. 

(4) The name of its then registered agent. 

(5) If its registered agent be changed, the name of its successor registered 
agent. 

(6) That the address of its registered office and the address of the office 
of its registered agent, as changed, will be identical. 

(7) That such change was authorized by resolution duly adopted by its board 
of directors. 

(b) If the change in the registered office is to another county, a copy of such 
statement certified by the Secretary of State shall be recorded both in the old 
county and in the new county, and there shall also be recorded in the new county, 
in the manner prescribed by G.S. 55A-4, a similarly certified copy of the 
corporation’s charter. 

(c) If the statement purporting to effectuate such changes is not recorded in 
ail the offices wherein recording is required by this section, persons asserting 
claims against the corporation may treat as the registered agent or registered 
office of the corporation either the one newly designated in the statement or 
the preexisting one. 

aioe registered agent of a corporation may resign as such agent upon 

filing a written notice thereof, executed in duplicate, with the Secretary of State, 
who shall forthwith mail a copy thereof to the corporation at its registered office, 
or, in the case of a foreign corporation, to the address of the principal office of 
the corporation in the state or country under the laws of which it is incorporated. 
The appointment of such agent eHatieeatiate upon the expiration of 30 days 
after receipt of such notice by the Secretary of State. 

(e) In lieu of the procedure set out in subsection (a) above, the location of the 
registered office of a domestic corporation may be changed from one address 
to another in the same city or town In this State upon the change of the business 
office of its registered agent, upon the making and executing by the registered 
agent of such corporation of a certificate, duly acknowledged before an officer 
authorized by the laws of this State to take acknowledgments of deeds, setting 
forth the name of each corporation represented by such registered agent and 
the address at which such registered agent has maintained a registered office 
for each of such corporations and further certifying to the new address to which 
such registered office will be transferred on a given day and at which new 
address such registered agent will thereafter maintain the registered office of 
the corporations recited in the certificate. Such certificate shall be filed in 
duplicate in the office of the Secretary of State who shall then furnish a So 
copy of the same, showing the date of such filing, and shall return the cop 
certified to the registered agent, and the copy, certified as aforesaid, s all, 
within 60 days after the receipt by the registered agent, be delivered to the 
register of deeds of the county wherein the corporation has its registered office, 
and, when the proper fees shall have been tendered, it shall be recorded and 

eee indexed in a book to be known as the Record of Incorporations. 

eee y after the recordation, the register of deeds shall note the fact of 
recordation on the said copy and return it to the registered agent. The fee to 
be charged by the Secretary of State for the filing of such certificate shall be 
three dollars ($3.00) for eac ou corporation listed in said certificate, the total not 
to exceed two ra ees dollars 200,00). (19bp sce 2s0 LON 7s cr O 7G cSa al abeh: 
A ipeto ls So bas 
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Editor’s Note. — The 1973 amendment substi- some’’ near the beginning of subsection (ce) and 
tuted ‘not recorded in all’ for “recorded in added subsection (e). 


§ 55A-13. Service of process on corporation. — (a) Service upon the 
registered agent appointed by a corporation of any process, notice or demand 
required or permitted by law to be served upon the corporation shall be binding 
upon the corporation. 


(b) Whenever a corporation shall fail to appoint or maintain a registered agent 
in this State, or whenever its registered agent cannot with due diligence be found 
at the registered office, then the Secretary of State shall be an agent of such 
corporation upon whom any such process, notice or demand may be served. 
Service on the Secretary of State of any such process, notice or demand shall 
be made by delivering to and leaving with him, or with any clerk having charge 
of the corporation department of his office, duplicate copies of such process, 
notice or demand. In the event any such process, notice or demand is served on 
the Secretary of State, he shall immediately cause one of the copies thereof to 
be forwarded by registered mail, addressed to the corporation at its registered 
office. Any such corporation so served shall be in court for all purposes from 
and after the date of such service on the Secretary of State. 


(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon him under this section, and shall record therein the time 
of such service and his action with reference thereto. 


(d) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand required or permitted by law to be served upon a 
corporation in any other manner now or hereafter permitted by law. (1955, c. 
1280.) 


§ 55A-14. Bylaws. — The initial bylaws of a corporation shall be adopted by 
its board of directors. The power to alter, amend, or repeal the bylaws or adopt 
new bylaws shall be eae in the board of directors unless otherwise provided 
in the charter or the bylaws. The initial bylaws adopted by the directors or any 
bylaws adopted by the members may contain any provisions, not inconsistent 
with law or the charter, with respect to: voting rights and the manner of 
conducting votes on any matter, the relative rights or interests of the members 
as among themselves or in the property of the corporation, the manner of 
termination of membership in the corporation, the rights, upon such termination, 
of the corporation, the terminated member and the remaining members, and the 
transferability or nontransferability of memberships. Any bylaws lawfully 
adopted may contain any additional provisions, not inconsistent with law or the 
charter, for the regulation and management of the affairs of the corporation, 
including any provision for penalties for violation of its rules. (1955, ¢. 1280.) 


ARTICLE 4. 
Powers and Management. 


§ 55A-15. General powers. — (a) Every corporation shall have power: 


(1) To have percaiual succession by its corporate name unless a limited 
period of duration is stated in its charter. 


(2) To sue and be sued, complain and defend, in its corporate name. 

(3) To have a corporate seal which may be altered at pleasure, and to use 
the same by causing it, or a facsimile thereof, to be impressed or affixed 
or in any other manner reproduced. 

(4) To elect or appoint officers and agents of the corporation, and define 
their duties and fix their compensation. 
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(5) To make and alter bylaws, not inconsistent with its charter or with the 
laws of this State, for the administration and regulation of the affairs 
of the corporation. 

(6) If the charter so provides, to make donations for the public welfare or 
for religious, charitable, scientific or educational purposes; and in time 
of war to make donations in aid of war activities. 

(7) If the charter so provides, to lend money to its employees other than 
its officers and directors and otherwise to assist its employees, officers, 
and directors. 

(8) Subject to any restrictions in the charter, to indemnify any director or 
officer or former director or officer of the corporation or any person 
who may have served at its request as a director or officer of another 
corporation, whether for profit or not for profit, against expenses 
actually and necessarily incurred by him in connection with the defense 
of any action, suit or proceeding in which he is made a party by reason 
of being or having been such director or officer, except in relation to 
matters as to which he shall be adjudged in such action, suit or 
proceeding to be liable for negligence or misconduct in the performance 
of duty; but such indemnification shall not be deemed exclusive of any 
other rights to which such director or officer may be entitled, under 
any bylaw, agreement, vote of board of directors or members, or 
otherwise. 

(9) To cease its corporate activities and surrender its corporate franchise. 

(b) In connection with carrying out the purposes stated in its charter, and 
subject to any limitation prescribed by this Shantae or in its charter, every 
corporation shall also have power: 

(1) To purchase, take, receive, lease, take by gift, devise or bequest, or 
otherwise acquire, own, hold, improve, use and otherwise deal in and 
with, real or personal property, or any interest therein, wherever 
situated. 

(2) To sell, convey, mortgage, pledge, lease, exchange, transfer and 
otherwise dispose of all or any part of its property and assets. 

(3) To acquire, by purchase, subscription, gift, will or otherwise, and to own, 
hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise 
dispose of, and otherwise use and deal in and with, shares or other 
interests in, or obligations of, domestic or foreign business 
corporations, associations, partnerships or individuals, or direct or 
indirect obligations of the United States or of any government, state, 
territory, governmental district or municipality or of any 
instrumentality thereof. 

(4) To make contracts and incur liabilities, borrow money, issue its notes, 
bonds, and other obligations, and secure any of its obligations by 
mortgage or pledge of all or any of its property, franchises and income. 

(5) To procure for its benefit insurance on the life or physical or mental 
ability of any employee, including any officer, or, in case of a religious, 
educational, or charitable corporation, any sponsor, contributor, 
student or former student, whose death or disability might cause 
financial loss to the corporation, and to this end the corporation has an 
insurable interest in the lives of each of such persons. 

(6) To lend money for its corporate purposes, invest its funds from time to 
time, and take and hold real and personal property as security for the 
payment of funds so loaned or invested. 

(7) To conduct its affairs, carry on its operations, and have offices and 
exercise the powers granted by this Chapter anywhere in the world. 

(8) To have and exercise all powers necessary or convenient to effect any 
or all of the purposes for which the corporation is organized. 
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(c) The foregoing Bane Shall be limited as follows for any corporation 
organized under this Chapter which shall be classified as a “private foundation’”’ 
as that term is defined by section 509 of the Internal Revenue Code of 1954 or 
corresponding provisions of any subsequent federal tax laws, unless any such 
corporation shall, by its articles of incorporation or amendment thereto, 
specifically state that it does not intend to be so limited: 

(1) Each such corporation shall make distributions of such amounts, for 
each taxable year, at such time and in such manner as not to become 
subject to the tax imposed by section 4942 of the Internal Revenue Code 
ve 1954, or corresponding provisions of any subsequent federal tax 
aws. 

(2) No such corporation shall engage in any act of self-dealing as defined 
in section 4941(d) of the Internal Revenue Code of 1954, or 
eae nance provisions of any subsequent federal tax laws. 

(3) Nosuch corporation shall retain any excess business holdings as defined 
in section 4943(c) of the Internal Revenue Code of 1954, or 
corresponding provisions of any subsequent federal tax laws. 

(4) No such corporation shall make any investments in such manner as to 
subject it to tax under section 4944 of the Internal Revenue Code of 
1954, or corresponding provisions of any subsequent federal tax laws. 

(5) No such corporation shall make any taxable expenditures as defined in 
section 4945(d) of the Internal Revenue Code of 1954, or corresponding 
provisions of any subsequent federal tax laws. (1955, c. 1230; 1957, ec. 
UBSN Sok L909 N C2510, 624) 1971 Cc. 1136)'s> 1} 


§ 55A-16. Special powers; public parks and drives and certain recreational 
corporations. — Any corporation heretofore or hereafter formed for the 
purpose of creating and maintaining public parks and drives shall have full 
power and authority to lay out, manage, and control parks and drives within the 

tate, under such rules and regulations as the corporation may prescribe, and 
shall have power to purchase and hold property oa take gifts or donations for 
such purpose. It may hold property and exercise such powers and trust for any 
town, city, township, or county, in connection with which said parks and drives 
shall be maintained. Any city, town, township, or county, holding such property, 
may vest and transfer the same to any such corporation for the purpose of 
controlling and maintaining the same as public parks and drives under such 
regulations and subject to such conditions as may be determined upon by such 
city, town, township, or county. All such lands as the corporation may acquire 
shall be held in trust as public parks and drives, and shall be held open to the 
public under such rules, laws, and regulations as the Sel yest may euont 
through its board of directors, and it shall have power and authority to make 
and adopt all such laws and regulations as it may determine upon for the 
reasonable management of such parks and drives. The terms “public parks and 
drives” as used in this section shall be construed so as to include playgrounds, 
recreational centers, and other recreational activities and facilities which may 
be provided and established under the snonecranp of any county, city, town, 
township, or school district in North Carolina and constructed or established 
with the assistance of the government of the United States or any agency 
thereof. (1955, c. 1230; 1973, c. 695, s. 9.) 


Editor’s Note. — The 1973 amendment de- 
leted the former fifth sentence, which provided: 
“All property owned by it and appropriated 
exclusively for public parks and drives shall 
not be subject to taxation.” 

Exclusion of Negroes from Golf Course 
Operated by Nonprofit Corporation. — A city 


cannot own and operate a golf course for the 
public and exclude Negro citizens from the 
privileges thereof on account of their 
color. Nor can Negroes be excluded from a 
golf course owned by the city and leased to a 
nonprofit corporation which was organized 
solely for the purpose of taking the lease and 
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maintaining and operating the course as a pub- 
lic golf course. Simkins v. City of Greens- 
boro, 149 F. Supp. 562 (M.D.N.C. 1957). 


§ 55A-17. Defense of ultra vires. — No act of a corporation and no 
conveyance or transfer of real or personal property to or by a corporation shall 
be invalid by reason of the fact that the corporation was without capacity or 
power to do such act or to make or receive such conveyance or transfer, but such 
lack of capacity or power may be asserted: 

(1) In any action by a member or a director against the corporation to enjoin 
the doing of any act or the transfer of real or personal property by or 
to the corporation, but in any such action the plaintiff shall sustain the 
burden of proof that he has not at any time thereto assented to the act 
or transfer in question and that in bringing the action he is not acting 
in collusion with officials of the corporation. If the unauthorized acts 
or transfer sought to be enjoined are being, or are to be, performed or 
made pursuant to any contract to which the corporation is a party, the 
court may, if all of the parties to the contract are parties to the action 
and if deemed equitable, set aside and enjoin the performance of such 
contract, and in so doing may allow to the corporation or to the other 
parties to the contract, as the case may be, compensation for the loss 
or damage sustained by either of them which may result from the action 
of the court in setting aside and enjoining the performance of such 
contract, but anticipated profits to be derived from the performance of 
the contract shall not be awarded by the court as loss or damage 
sustained. 

(2) In an action by the corporation or by its receiver, trustee or other legal 
representative, or by its members in a representative suit, against the 
incumbent or former officers or directors of the corporation. 

(3) In an action by the Attorney General, to dissolve the corporation, or in 
an action by the Attorney General to enjoin the corporation from the 
transaction of unauthorized business, or in a proceeding by the 
Secretary of State to revoke a certificate of authority of a foreign 
corporation, pursuant to G.S. 55A-738. (1955, ¢. 12380.) 


§ 55A-18. Loans to directors and officers prohibited. — No loans shall be 
made by a corporation to its directors or officers. The directors of a corporation 
who vote for or assent to the making of a loan to a director or officer of the 
corporation, and any officer or officers participating in the making of such loan, 
Shall be jointly and severally liable to the corporation for the amount of such 
loan until the repayment thereof. (1955, c. 1280.) 


§ 55A-19. Board of directors. — The affairs of a corporation shall be 
managed by a board of directors. Directors need not be residents of this State 
or members of the corporation unless the charter or the bylaws so require. The 


charter or the bylaws may prescribe other qualifications for directors. (1955, c. 
1280.) 


§ 55A-20. Number, election and term of directors. — (a) The number 
constituting the board of directors of a corporation shall be not less than three. 
The number constituting the initial board of directors shall be fixed by the 
articles of incorporation. In the absence of a provision in the articles of 
incorporation, the charter, or the bylaws fixing the number of directors, the 
number shall be the same as that fixed in the articles of incorporation for the 
initial board of directors, subject to the provisions of this section. The articles 
of incorporation, the charter, or the bylaws may provide for a maximum and 
minimum number of directors, and, if so, shall designate the manner in which 
such number shall from time to time be determined. If the fixing of a maximum 


342 


§ 55A-21 CH. 55A. NONPROFIT CORPORATION ACT § 55A-23 


and minimum number of directors is authorized and the corporation has 
members entitled to vote for directors, the articles of incorporation, the charter, 
or the bylaws may provide that any directorships not filled by the members shall 
be treated as vacancies to be filled by and in the discretion of the board of 
directors. 

(b) The number of directors may be increased or decreased from time to time 
only by amendment to the bylaws, unless the charter provides that a change in 
the number of directors shall be made only by amendment of the charter. No 
decrease in number shall have the effect of shortening the term of any 
incumbent director. 

(c) The first board of directors shall consist of those named in the articles of 
incorporation. Thereafter, if the corporation has members entitled to vote for 
directors, directors shall be elected by the members entitled to vote at the first 
annual meeting and at each subsequent annual meeting of the members. Such 
election may be by mail if the bylaws so provide. If the corporation does not have 
members or members entitled to vote for directors, directors shail be elected or 
appointed in the manner and for the terms as provided in the bylaws. In the 
absence of a provision fixing the term of office, the term of office of a director 
shall be one year. 

(d) Directors may be divided into classes and the terms of office of the several 
classes need not be uniform. Each director shall hold office for the term for 
which he is elected or appointed and until his successor shall have been elected 
or appointed and qualified. 

(e) Election of directors by the members shall be by ballot unless the charter 
or the bylaws otherwise provide. 

(f) A director may be removed from office pursuant to any procedure therefor 
set forth in a charter provision, including one adopted by amendment after he 
was elected or appointed as director. (1955, c. 1280; 1978, ¢c. 192, ss. 1, 2.) 


Editor’s Note. — The 1973 amendment re- “for directors’ in the fourth sentence of subsec- 
wrote subsection (a) and inserted “entitled to tion (c). 
vote for directors” in the second sentence and 


§ 55A-21. Vacancies. — Any vacancy occurring in the board of directors and 
any directorship to be filled by reason of an increase in the number of directors 
may be filled by the board of directors unless the charter or the bylaws provide 
that a vacancy or directorship so created shall be filled in some manner, in which 
case such provision shall control. A director elected or appointed, as the case 
may be, to fill a vacancy shall be elected or appointed for the unexpired term 
of ie predecessor in office. (1955, ¢. 1280.) 


§ 55A-22. Quorum of directors. — A majority of the number of directors 
fixed by the charter or bylaws shall constitute a quorum for the transaction of 
business unless otherwise provided in the charter or the bylaws; but in no event 
shall a quorum consist of less than one third of the number of directors so fixed 
or stated. If the number of directors of a nonprofit corporation without members 
falls below the number necessary for a quorum, the remaining directors, 
however reduced in number, shall have authority to fill all vacancies in the board 
of directors. The act of the majority of the directors present at a meeting at 
which a quorum is present shall be the act of the board of directors, unless the 
act of a greater number is required by this Chapter, the charter, or the bylaws. 
(1955, ec. 1280.) 


§ 55A-23. Committees. — (a) Unless otherwise provided in the charter or 
bylaws, the board of directors, by resolution adopted by a majority of the 
number of directors then in office may designate one or more committees each 
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of which shall consist of two or more directors, which committees, to the extent 
provided in such resolution, in the charter or in the bylaws of the corporation, 
shall have and exercise the authority of the board of directors in the 
management of the corporation, except that no such committee shall have 
authority as to the following matters: 

(1) The dissolution, merger or consolidation of the corporation; the 
amendment of the charter of the corporation; or the sale, lease or 
exchange of all or substantially all of the property of the corporation. 

(2) The designation of any such committee or the filling of vacancies in the 
board of directors or in any such committee. 

(3) The amendment or repeal of the bylaws, or the adoption of new bylaws. 

(4) The amendment or repeal of any resolution of the board which by its 
terms shall not be so amendable or repealable. 

(b) Other committees not having and exercising the authority of the board of 
directors in the management of the corporation may be designated by a 
resolution adopted by a majority of the directors present at a meeting at which 
a quorum is present. 

(c) Any committee, or any member thereof may be discharged or removed b 
action of a majority of the board of directors pursuant to the provisions of G.S. 
50A-22 or 55A-86. The designation of any committee and the Aste: thereto 
of authority shall not operate to relieve the board of directors or any member 
thereof, of any responsibility or lability imposed upon it or him by law. (1955, 
CL250 OU ME so see} 


§ 55A-24. Place and notice of directors’ meetings. — (a) Meetings of the 
board of directors, regular or special, may be held either within or without this 
State, and upon such notice as the bylaws may prescribe. 

(b) Unless the bylaws otherwise provide, special meetings of the board of 
directors may be called by the president or by any two directors. 

(c) Attendance of a director at any meeting shall constitute a waiver of notice 
of such meeting except where a ican attends a meeting for the express 
purpose of objecting to the transaction of any business because the meeting is 
not lawfully called or convened. 

(d) Unless the bylaws otherwise provide, neither the business to be transacted 
at, nor the purpose of, any regular or special meeting of the board of directors 
need Oy aaa in the notice or written waiver of notice of such meeting. (1955, 
ec. 1230. 


§ 55A-24.1. Informal or irregular action by directors or committees; 
attendance by telephone. — (a) Action taken by a majority of the directors or 
members of a committee without a meeting is nevertheless board or committee 
action if written consent to the action in question is signed by all the directors 
or members of the committee, as the case may be, and filed with the minutes 
of the proceedings of the board or committee, whether done before or after the 
action so taken. 

(b) If a meeting of directors otherwise valid is held without proper call or 
notice, action taken at such meeting otherwise valid is deemed ratified by a 
director who did not attend unless promptly after having knowledge of the action 
taken and of the impropriety in question he files with the secretary or assistant 
secretary of the corporation his written objection to the holding of the meeting 
or to any specific action so taken. 

(c) Unless otherwise provided in the charter or bylaws, any one or more 
directors or members of a committee may participate in a meeting of the board 
or committee by means of a conference telephone or similar communications 
device which allows all persons participating in the meeting to hear each other 
and such participation in a meeting shall be deemed presence in person at such 
meeting. (1978, c. 314, s. 3.) 
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§ 55A-25. Officers. — (a) The officers of a corporation shall consist of a 
president, one or more vice-presidents, a secretary, a treasurer and such other 
officers and assistant officers as may be deemed necessary, each of whom shall 
be elected or appointed at such time and in such manner, and for such terms 
not exceeding three years, as may be prescribed in the charter or the bylaws. 
In the absence of any such provision, all officers shall be elected or appointed 
annually by the board of directors. If the bylaws so provide, any two or more 
offices may be held by the same person, except the offices of president and 
secretary. 

(b) The charter or the bylaws may provide that any one or more officers of 
the corporation shall be ex officio members of the board of directors. 

(c) The officers of a corporation may be designated by such additional titles 
as may be provided in the charter or the bylaws. (1955, ¢. 1230.) 


§ 55A-26. Removal of officers. — Any officer elected or appointed may be 
removed by the persons authorized to elect or appoint such officer whenever 
in their judgment the best interests of the corporation will be served thereby. 
The removal of an officer shall be without prejudice to the contract rights, if 
any, of the officer so removed. Election or appointment of an officer or agent 
shall not of itself create contract rights. (1955, c. 1230.) 


§ 55A-27. Books and records. — Each corporation shall keep correct and 
complete books and records of account and shall keep minutes of the proceedings 
of its members, board of directors, and committees having any of the authority 
of the board of directors. It shall keep at its registered office or principal office 
in this State a record of the names and addresses of its members entitled to vote 
and may keep all other books, records, and minutes without this State. All books 
and records of a corporation may be inspected by any member, or his agent or 
attorney, for any proper purpose at any reasonable time. (1955, c. 1230.) 


§ 55A-27.1. Form of records. — Any records maintained by a corporation in 
the regular course of its business, including its books of account and minute 
books, may be kept on, or be in the form of, punch cards, magnetic tape, 
photographs, microphotographs, or any other information storage device; 
provided that the records so kept can be converted into clearly legible form 
within a reasonable time. Any corporation shall so convert any records so kept 
upon the request of any person entitled to inspect the same. Where records are 
kept in such manner, the cards, tapes, photographs, microphotographs or other 
PSH storage device together with a duly authenticated readout or 
translation shall be admissible in evidence, and shall be accepted for all other 
purposes, to the same extent as an original written record of the same 
information would have been. (1969, c. 875, s. 6.) 


Purpose of Section Is to Give Approval to 
Use in Evidence of Corporate Computer Rec- 
ords. — This section was designed to give broad 
legislative approval to the use in evidence of cor- 
porate computer records. However, in declaring 
such computer records admissible in evidence it 
does not deal with the special problems of relia- 
bility created by the use of computers. State v. 
Springer, 283 N.C. 627, 197 S.E.2d 5380 (1978). 

And It Authorizes Their Admission under 
Safeguards. — This section authorizes the ad- 
mission of corporate computer records under ap- 
propriate safeguards deemed sufficient to 
render them trustworthy. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1978). 

But Does Not Preclude Judicial Develop- 


ment of Standards for Admission. — This sec- 
tion does not, and was not designed to, preclude 
judicial development of workable standards for 
the admission of computerized business records 
generally. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1978). 

Conditions under Which Printouts Are Ad- 
missible. — Printout cards or sheets of business 
records stored on electronic computing equip- 
ment are admissible in evidence, if otherwise 
relevant and material, if: (1) The computerized 
entries were made in the regular course of 
business, (2) the entries were made at or near the 
time of the transaction involved, and (3) a proper 
foundation for such evidence is laid by testimony 
of a witness who is familiar with the computer- 
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ized records and the methods under which they 
were made so as to satisfy the court that the 
methods, the sources of information, and the 
time of preparation render such evidence trust- 
worthy. State v. Springer, 283 N.C. 627, 197 
S.E.2d 530 (1973). 

Computer printout evidence may be refuted 
to the same extent as business records made in 


books of account. State v. Springer, 283 N.C. 
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Testimony as to contents of computer print- 
out was inadmissible under the best evidence 
rule. State v. Springer, 283 N.C. 627, 197 S.E.2d 
5380 (1978). 

Computer printout referred to in oral testi- 
mony was inadmissible where no foundation was 
laid for its admission and the printout itself was 
not offered in evidence. State v. Springer, 283 
N.C. 627, 197 S.E.2d 530 (1978). 


627, 197 S.E.2d 530 (1973). 


§ 55A-28. Shares of stock and dividends prohibited. — A corporation shall 
not have or issue shares of stock. No dividend shall be paid and no part of the 
income of a corporation shall be distributed to its members, directors or officers. 
A corporation may pay compensation in a reasonable amount to its members, 
directors or officers for services rendered, may confer benefits upon its 
members in conformity with its purposes, and may make distributions upon 
dissolution or final liquidation as permitted by this Chapter. (1955, c. 1230. 


ARTICLE 5. 
Members. 


§ 55A-29. Members. — (a) A corporation may have one or more classes of 
members or may have no members. If the corporation has one or more ciasses 
of members, the designation of such class or classes and the qualifications and 
rights of the members of each class shall be set forth in the charter or in the 
initial bylaws adopted by the directors or in any bylaws adopted by the members. 
A corporation may issue certificates evidencing membership therein which may 
be transferable or nontransferable, as stated in the charter or bylaws. 


(b) Unless the charter or bylaws contain provisions which adequately 
safeguard the property rights of expelled members, upon expulsion of a member 
who would be entitled to a distributive share of the corporation’s assets upon 
its mabe ee the corporation shall pay to the expelled member an amount equal 
to what the expelled member would receive if the corporation’s assets were 
liquidated at the time of the expulsion. If the parties cannot agree upon this 
amount, each shall appoint an appraiser and those two appraisers shall appoint 
a third appraiser. The three appraisers shall, by majority action, after notice and 
hearing to both parties, determine the value of the expelled member’s 
distributive share and the corporation shall immediately pay the amount thereof 
to the expelled member. If either party by registered letter addressed to the 
correct address of the other party requests in writing the appointment of 
appraisers and names the appraiser whom he appoints and indicates the amount 
which he believes to be the value of the expelled member’s share, upon failure 
of the other party to appoint an appraiser within 30 days from receipt of, or 
refusal to receive the registered letter, the amount so indicated shall be the value 
of the share of the expelled members. (1955, ¢. 1230.) 


§ 55A-30. Meetings of members. — (a) Meetings of members may be held 
at such place, either within or without this State, as may be provided in the 
bylaws. In the absence of any such provision all meetings shall be held at the 
registered office of the corporation in this State. 


(b) An annual meeting of the members shall be held at such time as may be 
provided in the bylaws. Failure to hold the annual meeting at the designated time 
shall not work a forfeiture or dissolution of the corporation. 
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(c) Special meetings of the members may be called by the president or by the 
board of directors. Special meetings of the members may also be called by such 
other officers or persons or number or proportion of members as may be 
provided in the charter or the bylaws. In the absence of a provision fixing the 
number or proportion of members entitled to call a meeting, a special meeting 
of members may be called by members having one twentieth of the votes entitled 
to be cast at such meeting. (1955, c. 1230.) 


§ 55A-31. Notice of members’ meetings. — Unless the charter or bylaws 
otherwise provide, written or printed notice stating the place, day and hour of 
the meeting and, in case of a special meeting, the purpose or purposes for which 
the meeting is called, shall be delivered not less than 10 nor more than 50 days 
before the date of the meeting, either personally or by mail, by or at the direction 
of the president, or the secretary, or the officers or persons calling the meeting, 
to each member entitled to vote at such meeting. If mailed, such notice shall be 
deemed to be delivered when deposited in the United States mail addressed to 
the member at his address as it appears on the records of the corporation, with 
postage thereon prepaid. (1955, c. 1230.) 


§ 55A-32. Voting. — (a) The right of the members, or any class or classes 
of members, to vote may be limited, enlarged or denied to the extent specified 
in the charter. Unless so limited, enlarged or denied, each member, regardless 
of class, shall be entitled to one vote on each matter submitted to a vote of 
members. 

(b) A member may vote in person or, unless the charter or the bylaws 
otherwise provide may vote by proxy executed in writing by the member or by 
his duly authorized attorney-in-fact. No proxy shall be valid after 11 months 
from the date of its execution, unless otherwise provided in the proxy. Where 
directors or officers are to be elected by members, the bylaws may provide that 
such elections may be conducted by mail. 

(c) The charter or the bylaws may provide that in all elections for directors 
every member entitled to vote shall have the right to cumulate his vote and to 
give one candidate a number of votes equal to his vote multiplied by the number 
of directors to be elected, or by distributing such votes on the same principle 
among any number of such candidates. (1955, c. 1230.) 


§ 55A-33. Quorum. — The bylaws may provide the number or percentage of 
members entitled to vote represented in person or by proxy, or the number or 
percentage of votes represented in person or by proxy, which shall constitute 
a quorum at a meeting of members. In the absence of any such provision, 
members holding one tenth of the votes entitled to be cast represented in person 
or by proxy shall constitute a quorum. The vote of a majority of the votes entitled 
to be cast by the members present or represented by proxy at a meeting at which 
a quorum is present shall be necessary for the adoption of any matter voted upon 
by the members, unless a greater proportion is required by this Chapter, the 
charter or the bylaws. (1955, ¢c. 1230.) 


ARTICLE 6. 
Fundamental Changes. 


§ 55A-34. Right to amend charter. — A corporation may amend its charter 
from time to time in any and as many respects as may be desired, so long as 
its charter as amended contains only such provisions as are lawful under this 
Chapter. (1955, c. 1230.) 


§ 55A-35. Procedure to amend charter. — (a) Amendments to the charter 
shall be made in the following manner: 
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(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution setting forth the proposed amendment, and, 
except as otherwise provided in this paragraph, directing that it be 
submitted to a vote at a meeting of members having voting rights, 
which may be either an annual or a special meeting. Written or printed 
notice setting forth the proposed amendment or a summary of the 
changes to be effected thereby shall be given to each member entitled 
to vote at such meeting within the time and in the manner provided in 
this Chapter for the giving of notice of meetings of members. The 
proposed amendment shall be adopted upon receiving at least two 
thirds of the votes entitled to be cast by members present or 
represented by proxy at such meeting. 

(2) Where there are no members, or no members having voting rights, an 
amendment shall be adopted at a meeting of the board of directors upon 
receiving the vote of a majority of the directors in office. 

(b) Any number of amendments may be submitted and voted upon at any one 
meeting. (1955, ce. 1230.) 


§ 55A-36. Articles of amendment. — The articles of amendment shall be 
rene by the corporation and filed as provided in G.S. 55A-4, and shall set 
orth: 

(1) The name of the corporation. 

(2) The amendment so adopted. 

(3) Where there are members having voting rights a statement setting forth 
the date of the meeting of members at which the amendment was 
adopted, that a quorum was present at such meeting, and that such 
amendment received at least two thirds of the votes entitled to be cast 
by members present or represented by proxy at such meeting. 

(4) Where there are no members, or no members having voting rights, a 
statement of such fact, the date of the meeting of pranoned of directors 
at which the amendment was adopted, and a statement of the fact that 
such amendment received the vote of a majority of the directors in 
office. (1955, c. 1280.) 


§ 55A-37. Effect of certificate of amendment. — No amendment shall affect 
any existing cause of action in favor of or against such corporation, or its officers 
or directors, or any pending action to which such corporation, or its officers or 
directors, shall be a party, or the existing rights of persons other than members; 
and, in the event the corporate name shall be changed by amendment, no action 
brought by or against such corporation under its former name shall abate for 
that reason. (1955, c. 1230.) 


§ 55A-37.1. Restated charter. — (a) At any time after its charter has been 
amended, a corporation may by action of its board of directors, without necessity 
of vote of the members, cause to be prepared a document entitled ‘Restated 
Charter,” which shall integrate into one document its original articles of 
incorporation (or articles of consolidation) and all amendments thereto, including 
those affected by articles of merger or consolidation, except that: In lieu of the 
address of the initial registered office and the name of the initial registered 
agent, the restated charter shall state the address of the then registered office 
and the name of its then registered agent. 

(b) The restated charter shall also set forth that it purports merely to restate 
but not to change the provisions of the original articles of incorporation as 
supplemented and amended and that there is no discrepancy, other than as 
expressly permitted by this section, between the said provisions and the 
provisions of the restated charter. 

(c) The restated charter shall be executed by the corporation and be filed as 
provided in G.S. 55A-4. 


348 


§ 55A-38 CH. 55A. NONPROFIT CORPORATION ACT § 554-40 


(d) A copy of the restated charter certified by the Secretary of State shall be 
presumed, until otherwise shown, to be the full and true charter of the 
corporation as in effect on the date when so certified. 

(e) A corporation may also integrate its articles of incorporation and all 
amendments thereto by the procedure provided in this Chapter for amending 
the charter. (1965, ¢c. 762.) 


§ 55A-38. Procedure for merger. — (a) Any two or more domestic 
corporations may merge into one of such corporations pursuant to a plan of 
merger approved in the manner provided in this Chapter. 

(b) The board of directors of each corporation shall, by resolution adopted by 
each such board, approve a plan of merger setting forth: 

(1) The names of the corporations proposing to merge, and the name of the 
corporation into which they propose to merge, which is hereinafter 
designated as the surviving corporation. 

(2) The name which the surviving corporation is to have, which name may 
be that of any of the corporations involved in the merger or any other 
available name permitted by this Chapter. 

(3) The terms and conditions of the proposed merger. 

(4) A statement of any changes in the charter of the surviving corporation 
to be effected by such merger. 

(5) Such other provisions not inconsistent with law as are deemed necessary 
or desirable. (1955, c. 1280.) 


§ 55A-39. Procedure for consolidation. — (a) Any two or more domestic 
corporations may consolidate into a new corporation pursuant to a plan of 
consolidation approved in the manner provided in this Chapter. 

(b) The board of directors of each corporation shall, by resolution adopted by 
each such board, approve a plan of consolidation setting forth: 

(1) The names of the corporations proposing to consolidate, and the name 
of the new corporation into which they propose to consolidate, which 
is hereinafter designated as the new corporation. The name of the new 
corporation may be that of any of the corporations involved in the 
consolidation or any other available name permitted by this Chapter. 

(2) The terms and conditions of the proposed consolidation. 

(3) With respect to the new corporation, all of the statements required to 
be set forth in articles of incorporation for corporations organized 
under this Chapter, except the names and addresses of the 
incorporators. 

(4) Such other provisions not inconsistent with law as are deemed necessary 
or desirable. (1955, ¢c. 12380.) 


§ 55A-40. Approval of merger or consolidation. — (a) A plan of merger or 
consolidation shall be adopted in the following manner: 

(1) Where the members of any merging or consolidating corporation have 
voting rights, the board of directors of such corporation shall adopt a 
resolution approving the proposed plan, and, except as otherwise 
provided in this paragraph, directing that it be submitted to a vote at 
a meeting of members having voting rights, which may be either an 
annual or a special meeting. Written or printed notice setting forth the 
proposed plan or a summary thereof shall be given to each member 
entitled to vote at such meeting within the time and in the manner 
provided in this Chapter for the giving of notice of meetings of 
members. The proposed plan shall be adopted upon receiving at least 
two thirds of the votes entitled to be cast by members present or 
represented by proxy at each such meeting. 

(2) Where any merging or consolidating corporation has no members, or no 
members having voting rights, a plan of merger or consolidation shall 
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be adopted at a meeting of the board of directors of such corporation 
upon receiving the vote of a majority of the directors in office. 

(b) After such approval, and at any time prior to the filing of the articles of 
merger or consolidation, the merger or consolidation may be abandoned 
pursuant to provisions therefor, if any, set forth in the plan of merger or 
consolidation. (1955, c. 12380.) 


§ 55A-41. Articles of merger or consolidation. — (a) Upon such approval, 
articles of merger or articles of consolidation shall be executed by each 
corporation and filed as provided in G.S. 55A-4, except that a copy thereof 
certified by the Secretary of State shall also be recorded in the office of the 
register of deeds of each county wherein the constituent corporations have their 
registered offices. 

(b) The articles of merger or consolidation shall set forth: 

(1) The plan of merger or the plan of consolidation. 

(2) Where the members of any merging or consolidating corporation have 
voting rights, then as to each such corporation, a statement setting 
forth the date of the meeting of members at which the plan was 
adopted, that a quorum was present at such meeting, and that such plan 
received at least two thirds of the votes entitled to be cast by members 
present or represented by proxy at such meeting. 

(3) Where any merging or consolidating corporation has no members, or no 
members having voting rights, then as to each such corporation a 
statement of such fact, the date of the meeting of the board of directors 
at which the plan was adopted and a statement of the fact that such 
plan received the vote of a majority of the directors in office. 

(c) The time when the merger or consolidation is effected is determined by 
the provisions of G.S. 55A-4. (1955, c. 1230; 1967, c. 828, s. 22.) 


Cross Reference. — See Editor’s note to 8 
53-5. 
§ 55A-42. Effect of merger or consolidation. — When such merger or 


consolidation has been effected: 

(1) The several corporations, parties to the plan of merger or consolidation, 
Shall be a single corporation, which, in the case of a merger, shall be 
that corporation designated in the plan of merger as the surviving 
corporation, and, in the case of a consolidation, shall be the new 
corporation provided for in the plan of consolidation. 

(2) The separate existence of all corporations parties to the plan of merger 
or consolidation, except the surviving or new corporation, shall cease. 

(3) Such surviving or new corporation shall have all the rights, privileges, 
immunities and powers and shall be subject to all the duties and 
liabilities of a corporation organized under this Chapter. 

(4) Such surviving or new corporation shall thereupon and thereafter, to the 
extent consistent with its charter as established or changed by the 
merger or consolidation, possess all the rights, privileges, immunities, 
and franchises, as well of a public as of a private nature, of each of the 
merging or consolidating corporations; and all property, real, personal, 
and mixed, and all debts due on whatever account, and all other choses 
in action, and all and every other interest, of or belonging to or due to 
each of the corporations so merged or consolidated, shall be taken and 
deemed to be transferred to and vested in such single corporation 
without further act or deed; and the title to any real estate, or any 
interest therein, vested in any of such corporations shall not revert or 
be in any way impaired by reason of such merger or consolidation. The 
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provisions of this subdivision are subject to the provisions of G.S. 
47-18.1, with regard to the registration of certificates of merger or 
consolidation if the title to real property is affected. 

(5) Such surviving or new corporation shall thenceforth be responsible and 
liable for all the liabilities, obligations, and penalties of each of the 
corporations so merged or consolidated; and any claim existing or action 
or proceeding, civil or criminal, pending by or against any of such 
corporations may be prosecuted as if such merger or consolidation had 
not taken place, or such surviving or new corporation may be 
substituted in its place; and any judgments rendered against any of the 
merged or consolidated corporations may be enforced against the 
surviving or new corporation. Neither the rights of creditors nor any 
liens upon the property of any merged or consolidated corporations 
shall be impaired by such merger or consolidation. 

(6) In the case of a merger, the charter of the surviving corporation shall 
be deemed to be amended to the extent, if any, that changes in its 
charter are stated in the plan of merger. In the case of a consolidation, 
the articles of consolidation shall be deemed to be the articles of 
incorporation of the new corporation. (1955, ¢. 1230; 1967, c. 950, s. 2.) 


When Separate Existence of Consolidating tence of each of the consolidating corporations 
Corporations Terminated. — If a consolidation is terminated. Adams v. Flora Macdonald Col- 
agreement is valid, upon the filing thereof inthe lege, 251 N.C. 617, 111 $.E.2d 859 (1960). 
office of the Secretary of State the separate exis- 


§ 55A-42.1. Merger or consolidation of domestic and foreign corporations. 
— (a) One or more foreign corporations and one or more domestic corporations 
may be merged or consolidated into a corporation of this State or of another state 
if such merger or consolidation is permitted by the laws of the state under which 
each such foreign corporation is organized. 

(b) Each domestic corporation shall comply with the provisions of this Chapter 
with respect to the merger or consolidation, as the case may be, of domestic 
corporations and each foreign corporation shall comply with the applicable 
provisions of the laws of the state under which it is organized. 

(c) If the surviving or new corporation, as the case may be, is a corporation 
of any state other than this State, it shall comply with the provisions of this 
Chapter with respect to foreign corporations if it is to transact business in this 
State; and if after the merger or consolidation it transacts no business in this 
State the courts of this State shall have jurisdiction in actions to enforce any 
obligation of any constituent corporation of this State arising out of any act or 
omission of saan constituent corporation prior to the merger or consolidation, 
and process therein may be served as provided in G.S. 55A-68. 

(d) The effect of such merger or consolidation shall be the same as in the case 
of the merger or consolidation of domestic corporations, if the surviving or new 
corporation is to be a corporation of this State. If the surviving or new 
corporation is to be a corporation of any state other than this State, the effect 
of such merger or consolidation shall be the same as in the case of the merger 
or consolidation of domestic corporations except insofar as the laws of such 
other state provide otherwise. (1973, c. 314, s. 4.) 


§ 55A-43. Sale, lease, exchange, or mortgage of assets. — A sale, lease, 
exchange, mortgage, pledge or other disposition of all, or substantially all, the 
property and assets of a corporation may be made upon such terms and 
conditions and for such consideration, which may consist in whole or in part of 
money or property, real or personal, including shares of any corporation for 
profit, domestic or foreign, as may be authorized in the following manner: 
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(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution recommending such sale, lease, exchange, 
mortgage, pledge or other disposition and directing that it be submitted 
to a vote at a meeting of members having voting rights, which may be 
either an annual or a special meeting. Written or printed notice stating 
that the purpose, or one of the purposes, of such meeting is to consider 
the sale, lease, exchange, mortgage, pledge or other disposition of all, 
or substantially all, the property and assets of the corporation shall be 
given to each member entitled to vote at such meeting, within the time 
and in the manner provided by this Chapter for the giving of notice of 
meetings of members. At such meeting the members may authorize 
such sale, lease, exchange, mortgage, pledge or other disposition and 
may fix, or may authorize the board of directors to fix, any or all of 
the terms and conditions thereof and the consideration to be received 
by the corporation therefor. Such authorization shall require the vote 

of at least two thirds of the votes entitled to be cast by members present 
or represented by proxy at such meeting. After such authorization by 
a vote of members, the board of directors, nevertheless, may, if so 
empowered by such authorization of the members, abandon such sale, 
lease, exchange, mortgage, pledge or other disposition of assets, 
subject to the rights of third parties under any contracts relating 
thereto, without further action or approval by members. 

(2) Where there are no members, or no members having voting rights, a 
sale, lease, exchange, mortgage, pledge or other disposition of all, or 
substantially all, the property and assets of a corporation shall be 
authorized upon receiving the vote of a majority of the directors in 
office: (1955. c) 230.) 


ARTICLE 7. 
Dissolution and Liquidation. 


§ 55A-44. Voluntary dissolution. — (a) A corporation may dissolve and wind 
up its affairs in the following manner: 

(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution recommending that the corporation be 
dissolved, and directing that the question of such dissolution be 
submitted to a vote at a meeting of members having voting rights, 
which may be either an annual or a special meeting. Written or printed 
notice stating that the purpose, or one of the purposes, of such meeting 
is to consider the advisability of dissolving the corporation, shall be 
given to each member entitled to vote at such meeting, within the time 
and in the manner provided in this Chapter for the giving of notice of 
meetings of members. A resolution to dissolve the corporation shall be 
adopted upon receiving at least two thirds of the votes entitled to be 
cast by members present or represented by proxy. 

(2) Where there are no members, or no members having voting rights, 
the dissolution of the corporation shall be authorized at a meeting 
of the board of directors upon the adoption of a resolution to 
dissolve by the vote of a majority of the directors in office. 

(b) Upon the adoption of such resolution by the members, or by the board of 
directors where there are no members or no members having voting rights, the 
corporation shall cease to conduct its affairs except insofar as may be necessary 
for the winding up thereof, shall immediately cause a notice of the proposed 
dissolution to be mailed to each known creditor of the corporation, and shall 
proceed to collect its assets and apply and distribute them as provided in this 
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Chapter. The corporation ay follow the same procedure upon the expiration 
of any Lae of duration to which it is limited by its charter. (1955, ¢c. 1230; 1973, 
c. 314, S05: 


Editor’s Note. — The 1973 amendment added 
the second sentence of subsection (b). 


§ 55A-44.1. Extension of duration after expiration. — (a) If a corporation 
has continued to conduct its business after the expiration of its charter, it may 
at any time amend its charter so as to extend or perpetuate its period of 
existence. Expiration of a charter does not of itself create any vested right on 
the part of any member or creditor to prevent such charter amendment. 

(b) No acts or contracts of a corporation during the period within which it 
could have extended its existence as permitted in this section, whether or not 
it has taken action so to extend its existence, shall be in any degree invalidated 
by the expiration of the charter. (1973, c. 314, s. 6.) 


§ 55A-45. Distribution of assets. — The assets of a corporation in the process 
of dissolution shall be applied and distributed as follows: 

(1) All liabilities and obligations of the corporation shall be paid, satisfied 
and discharged, or adnate provision shall be made therefor; 

(2) Assets held by the corporation upon condition requiring return, transfer 
or conveyance, which condition occurs by reason of the dissolution, 
shall be returned, transferred or conveyed in accordance with such 
requirements; 

(3) Assets received and held by the corporation subject to limitations 
permitting their use only for charitable, religious, eleemosynary, 
benevolent, educational or similar purposes, but not held upon a 
condition requiring return, transfer or conveyance by reason of the 
dissolution, shall be transferred or conveyed to one or more domestic 
or foreign corporations, societies, or organizations engaged in activities 
substantially similar to those of the dissolving corporation, pursuant 
to a plan of distribution adopted as provided in this Chapter; 

(4) Other assets, if any, shall be distributed in accordance with the 
provisions of the charter or the bylaws to the extent that the charter 
or bylaws determine the distributive rights of members, or any class 
or classes of members, or provide for distribution to others; 

(5) Any remaining assets may be distributed to such persons, societies, 
organizations or domestic or foreign corporations, whether for profit 
or not for profit, as may be specified in a plan of distribution adopted 
as pevided in this Chapter. (1955, ¢. 1230.) 


§ 55A-46. Plan of distribution. — A plan providing for the distribution of 
assets, not inconsistent with the provisions of this Chapter, may be adopted by 
a corporation in the process of dissolution and shall be adopted by 2 corporation 
for the purpose of authorizing any transfer or conveyance of assets for which 
this Chapter requires a plan of distribution, in the following manner: 

(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution recommending a plan of distribution and 
directing the submission thereof to a vote at a meeting of members 
having voting rights, which may be either an annual or a special 
meeting. Written or printed notice setting forth the proposed plan of 
distribution or a summary thereof shall be given to each member 
entitled to vote at such meeting, within the time and in the manner 
provided in this Chapter for the giving of notice of meetings of 
members. Such plan of distribution shall be adopted upon receiving at 
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least two thirds of the votes entitled to be cast by members present or 
represented by proxy at such meeting. 

(2) Where there are no members, or no members having voting rights, a 
plan of distribution shall be adopted at a meeting of the board of 
directors upon receiving the vote of a majority of the directors in office. 
(19557c2 12505) 


§ 55A-47. Revocation of voluntary dissolution proceedings. — (a) A 
corporation may, at any time prior to the issuance of a certificate of dissolution 
by the Secretary of State, revoke the action theretofore taken to dissolve the 
corporation, in the following manner: 

(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution recommending that the voluntary dissolution 
proceedings be revoked, and directing that the question of such 
revocation be submitted to a vote at a meeting of members having 

- voting rights, which may be either an annual or a special meeting. 
Written or printed notice stating that the purpose, or one of the 
purposes of such meeting is to consider the advisability of revoking the 
voluntary dissolution proceedings shall be given to each member 
entitled to vote at such meeting, within the time and in the manner 
provided in this Chapter for the giving of notice of meetings of 
members. A resolution to revoke the voluntary dissolution proceedings 
shall be adopted upon receiving at least two thirds of the votes entitled 
to be cast by members present or represented by proxy at such meeting. 

(2) Where there are no members having voting rights, a resolution to revoke 
the voluntary dissolution proceedings shall be adopted at a meeting of 
the board of directors upon receiving the vote of a majority of the 
directors in office. 

(b) Upon the adoption of such resolution by the members, or by the board of 
directors where there are no members or no members having voting rights, the 
corporation may thereupon again conduct its affairs. (1955, c. 1280.) 


§ 55A-48. Articles of dissolution. — If the voluntary dissolution proceedings 
have not been revoked, then when all debts, liabilities and obligations of the 
corporation shall have been paid and discharged, or adequate provision shall 
have been made therefor, and all of the remaining property and assets of the 
corporation shall have been transferred, conveyed or distributed in accordance 
with the provisions of this Chapter, articles of dissolution shall be executed and 
filed in accordance with the provisions of G.S. 55A-4, setting forth: 

(1) The name of the corporation. 

(2) Where there are members having voting rights, a statement setting 
forth the date of the meeting of members at which the resolution to 
dissolve was adopted, that a quorum was present at such meeting, and 
that such resolution received at least two thirds of the votes entitled 
to be cast by members present or represented by proxy at such meeting. 

(3) Where there are no members, or no members having voting rights, a 
statement of such fact, the date of the meeting of the board of directors 
at which the resolution to dissolve was adopted and a statement of the 
eee such resolution received the vote of a majority of the directors 
in office. 

(4) That all debts, obligations, and liabilities of the corporation have been 
paid and discharged or that adequate provision has been made therefor. 

(5) That all the remaining property and assets of the corporation have been 
transferred, conveyed or distributed in accordance with the provisions 
of this Chapter. 

(6) That there are no suits pending against the corporation in any court, or 
that adequate provision has been made for the satisfaction of any 
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judgment, order or decree which may be entered against it in any 
pending suit. 

(7) Where the corporation was dissolved upon the expiration of its charter, 
a statement of such fact, in leu of the statement required by 
suaenglen (2) or subdivision (8) above. (1955, c. 1230; 1973, ¢c. 314, s. 
be 


Editor’s Note. — The 1973 amendment added 
subdivision (7). 


§ 55A-49. Effect of filing of articles of dissolution; certificate of 
dissolution. — After the filing of articles of dissolution in the office of the 
Secretary of State he shall issue a certificate of dissolution and cause the same 
to be delivered to the corporation. Upon issuance of such certificate, the 
existence of the corporation shall cease, except for the purpose of suits, other 
proceedings and appropriate corporate action by members, directors and officers 
as provided in this Chapter. (1955, c. 1230.) 


§ 55A-50. Involuntary dissolution in action by Attorney General. — A 
corporation may be dissolved involuntarily by a decree of the superior court in 
an action brought by the Attorney General in the name of the State when it is 
established that: 

(1) The corporation procured its charter through fraud; or 

(2) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, continued to exceed or abuse the 
authority conferred upon it by law, to the injury of the public, or of its 
members, creditors, or debtors; or 

(3) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, failed for 30 days to appoint and maintain 
a registered agent in this State, as required by G.S. 55A-11; or 

(4) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, failed for 80 days after change of its 
registered office or registered agent to file in the office of the Secretary 
of State a statement of such change, as required by G.S. 55A-12; or 

(5) The corporation has without justification refused to comply with a final 
court order for the production of its books, records, or other documents 
as required to be kept by G.S. 55A-27. (1955, c. 1230.) 


Cited in Starbuck v. Town of Havelock, 252 
N.C. 176, 118 S.E.2d 278 (1960); YWCA v. Mor- 
gan, 281 N.C. 485, 189 S.E.2d 169 (1972). 


§ 55A-51. Duties of Attorney General with respect to actions for 
involuntary dissolution. — Whenever the Attorney General has reason to 
believe that any corporation has given cause for dissolution as provided in G.S. 
55A-50 and the case involves the public interest, it is the duty of the Attorney 
General to bring an action under that section. If the cause for dissolution does 
not involve the public interest, the Attorney General has a duty to bring an action 
if satisfactory security is given to indemnify the State against the costs and 
expenses to be incurred thereby. (1955, c. 1230.) 


§ 55A-52. Venue and service of process. — Every action by the Attorney 
General for the involuntary dissolution of a corporation shall be commenced in 
the superior court of the county in which the registered office of the corporation 
is eS Summons shall issue and be served as in other civil actions. (1955, 
c. 1280.) 
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§ 55A-53. Power of court to liquidate assets and affairs of corporation. — 
(a) The superior court shall have power to liquidate the assets and affairs of 
a corporation: 

(1) In an action by a member or director when it is made to appear: 

a. That the directors are deadlocked in the management of the 
corporate affairs and that irreparable injury to the corporation or 
the public is being suffered or is threatened by reason thereof, and 
either that the members are unable to break the deadlock or there 
are no members having voting rights; or 

b. That the acts of the directors or those in control of the corporation 
are illegal, oppressive or fraudulent; or 

c. That the corporate assets are being misapplied or wasted; or 

d. That the corporation is unable to carry out its purposes. 

(2) In an action by a creditor: 

a. When the claim of the creditor has been reduced to judgment and 
an execution thereon has been returned unsatisfied; or 

b. When the corporation has admitted in writing that the claim of the 
creditor is due and owing and it is established that the corporation 
is insolvent. 

(3) Upon application by a corporation to have its voluntary dissolution 
continued under the supervision of the court. 

(4) When an action has been filed by the Attorney General to dissolve a 
corporation and it is established that liquidation of its affairs should 
precede the entry of a decree of dissolution. 

(b) A court that has undertaken the liquidation of the assets and affairs of 
a corporation under subsection (a) of this section may at any time enter a decree 
dissolving the corporation, and shall upon application of any interested party 
enter an order directing liquidation completed. 

(c) Actions under this section shall be brought in the county in which the 
registered office or the principal office of the corporation is situated. 

(d) Summons shall issue and be served on the corporation as in other civil 
actions, and it shall not be necessary to make directors or members parties to 
any such action unless relief is sought against them personally. 

(e) The superior court shall have power to liquidate the assets and affairs of 
a corporation in an action brought by the Attorney General under G.S. 55A-51. 
(1955)-c 1230.) 


§ 55A-54. Procedure in liquidation of corporation by court. — In an action 
to liquidate the assets and affairs of a corporation, the court shall appoint 
receivers and the receivers so appointed shall have such powers and duties as 
are provided in Article 38, Chapter 1 of the General Statutes of North Carolina. 
(1955, ec. 1230.) 


§ 55A-55. Discontinuance of liquidation action. — The liquidation of the 
assets and affairs of a corporation may be discontinued at any time during the 
liquidation proceedings when it is established that cause for liquidation no longer 
exists. In such event the court shall dismiss the action and direct the redelivery 
to the corporation of all its remaining property and assets, and shall decree 
cancellation of any prior dissolution. (1955, c. 1230.) 


§ 55A-56. Duties of officials as to decrees and orders concerning 
dissolution. — A court decree effecting or canceling a dissolution of a 
corporation or a court order declaring liquidation completed shall contain a 
direction to the clerk of that court promptly to file one certified copy of such 
decree or order with the Secretary of State and also to file a certified copy 
thereof with the register of deeds of the county wherein the corporation has its 
registered office. The fees for the preparation, certificates, and filing of such 
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decree or order shall be taxed as a part of the costs in the action. (1955, ec. 1230; 
1967, c. 823, s. 23.) 


Cross Reference. — See Editor’s note to § 
FQF 
53-5: 


§ 55A-57. Disposition of amounts due certain creditors, members, and 
other persons. — (a) Except as provided in subsection (b) of this section upon 
liquidation of a corporation, the portion of the assets distributable to a creditor 
or member who is unknown or cannot be found shall be reduced to cash and 
pe Na with the clerk of the superior court of the county of the registered 
office of the corporation to be held three months for the persons entitled thereto, 
as and when satisfactory evidence of his right to the same is furnished. After 
the clerk has held the unclaimed cash for the aforesaid period of three months, 
he shall pay such assets to the University of North Carolina, to be held without 
ability for profit or interest until a just claim therefor shall be perferred by 
the parties entitled thereto. 

(b) In proceedings to liquidate the assets and affairs of a corporation, any 
asset held by the corporation upon condition requiring return, transfer or 
conveyance, which condition occurs by reason of the dissolution or liquidation, 
shall be returned, transferred or conveyed in accordance with such 
requirements. If the donor or designated transferee cannot be found, then such 
asset shall be disposed of as provided in subsection (c) of this section. 

(c) In case of assets received and held by the corporation subject to limitations 
permitting their use only for charitable, religious, eleemosynary, benevolent, 
educational or similar purposes, but not held upon a condition requiring return, 
transfer or conveyance by reason of the dissolution or liquidation, shall be 
transferred or conveyed to one or more domestic or foreign corporations, 
societies or organizations engaged in activities substantially similar to those of 
the dissolving or liquidating corporation, pursuant to a plan of distribution 
adopted as provided in this Chaney or where no plan of distribution has been 
adopted, shall be transferred or conveyed to one or more domestic or foreign 
corporations, societies or organizations engaged in activities substantially 
similar to those of the dissolving or liquidating corporation as the court may 
direct. (1955, c. 12380.) 


ARTICLE 8. 
Foreign Corporations. 


§ 55A-58. Right to conduct affairs. — (a) A foreign corporation shall 
procure a certificate of authority from the Secretary of State before it shall 
conduct affairs in this State. No teeta corporation shall be entitled to procure 
a certificate of authority under this Chapter to conduct in this State any affairs 
which a corporation organized under this Chapter is not permitted to conduct. 
A foreign corporation shall not be denied a certificate of authority by reason 
of the fact that the laws of the state or country under which such corporation 
is organized governing its organization and internal affairs differ from the laws 
of this State. 

(b) Without excluding other activities which may not constitute conducting 
affairs in this State, a foreign corporation shall not be considered to be 
conducting affairs in this State, for the purpose of this Chapter by reason of 
carrying on in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes. 
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(2) Holding meetings of its directors or shareholders or carrying on other 
activities concerning its internal affairs. 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions. 

(4) Making or investing in loans with or without security provided no related 
office or agency is maintained in this State. ) 

(5) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same. (1955, c. 1230.) 


§ 55A-59. Powers of foreign corporation. — (a) A foreign corporation which 
shall have received a certificate of authority under this Chapter shall, until a 
certificate of revocation or of withdrawal shall have been issued as provided in 
this Chapter, enjoy the same, but not greater, rights and privileges as a domestic 
corporation organized for the purposes set forth in the application pursuant to 
which such certificate of authority is issued; and, except as in this Chapter 
otherwise provided, shall be subject to the same duties, restrictions, penalties, 
and liabilities now or hereafter imposed upon a domestic corporation of like 
character. 

(b) A foreign corporation, however, is not eligible or entitled to qualify in this 
State as executor, administrator, or guardian, or as trustee under the will of any 
person domiciled in this State at the time of his death. (1955, c. 12380.) 


§ 55A-60. Corporate name of foreign corporation. — (a) No certificate of 
authority shall be issued to a foreign corporation whose name contains any word 
or phrase which is likely to mislead the public or which indicates or implies that 
it is organized for any purpose other than one or more of the purposes contained 
in its charter. 

(b) The corporate name shall not be the same as, or deceptively similar to, the 
name of any domestic corporation, whether for profit or not for profit, or any 
foreign corporation, whether for profit or not for profit, authorized to transact 
business or conduct affairs in this State, or a name the exclusive right to which 
is, at the time, reserved or registered in the manner prescribed in G.S. 55A-10, 
except that the Secretary of State may in his discretion issue a certificate of 
authority to a foreign corporation which has a corporate name the same as or 
similar to that of some other domestic corporation or foreign corporation 
authorized to transact business or conduct affairs in this State: 

(1) If the Secretary of State finds, upon proof by affidavit or otherwise, that 
such corporations are not engaged in the conduct of the same or similar 
affairs and that the public is not likely to be confused or deceived, and 
if, upon requirement by the Secretary of State in his discretion, such 
foreign corporation agrees in its application for certificate of authority 
to add to its corporate name in this State words indicating the state or 
country under the laws of which it is incorporated; or 

(2) If the foreign corporation agrees in its application for certificate of 
authority to conduct affairs in this State only under an assumed name 
that would be available for its use in this See in which event such 
corporation shall thereafter comply with all of the provisions of law, 
including the provisions of G.S. 66-68 through 66-71, relating to doing 
business under an assumed name and such assumed name shall be 
deemed to be the name of such foreign corporation in this State and 
shall be entitled to the same protections under this Chapter as if it were 
the name of such foreign corporation. 

(c) Whenever a foreign corporation which is authorized to conduct affairs in 
this State shall change its name to one under which a certificate of authority 
would not be granted to it on application therefor, the certificate of authority 
of such corporation shall not be deemed to permit the use in its affairs in this 
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State of the new name nor shall any new certificate of authority be granted to 
it under the new name. (1955, c. 1280; 1969, c. 875, s. 7.) 


§ 55A-61. Application for certificate of authority. — (a) A foreign 
corporation, in order to procure a certificate of authority to conduct affairs in 
this State, shall make application therefor to the Secretary of State, which 
application shall set forth: 

(1) The name of the corporation and the state or country under the laws 
of which it is incorporated; 

(2) If the corporation agrees under G.S. 55A-60(b) to add to its corporate 
name in this State words indicating its jurisdiction of incorporation or 
agrees to conduct affairs under an assumed name, then the name of 
the corporation with the words so added or the assumed name; 

(3) The date of incorporation and the period of duration of the corporation; 

(4) The address of the principal office of the corporation in the state or 
country under the laws of which it is incorporated; 

(5) The address, including county and city or town, and street and number, 
if any, of the proposed registered office of the corporation in this State, 
and the name of its proposed registered agent in this State at such 
address; | 

(6) The purposes of the corporation which it proposes to pursue in 
conducting its affairs in this State; 

(7) The names and respective addresses of the directors and officers of the 
corporation; 

(8) A statement that, in consideration of the issuance of a certificate of 
authority to conduct affairs in this State, the corporation appoints the 
Secretary of State of North Carolina as its agent to receive service of 
process, notice, or demand whenever the corporation fails to appoint 
or maintain a registered agent in this State, or whenever any such 
registered agent cannot with reasonable diligence be found at the 
registered office. 

(b) Such application shall be executed by the corporation by its president or 
a vice-president and by its secretary or an assistant secretary, and verified by 
png of its aaage signing such application. (1955, c. 1230; 1957, c. 979, s. 14; 1969, 
COS (DES AB: 


§ 55A-62. Filing of application and certificate of authority. — (a) The 
application of the corporation for a certificate of authority and one conformed 
copy thereof shall be jairerea to the Secretary of State, together with one copy 
of its articles of incorporation and all amendments thereto, duly authenticated 
by the proper officer of the state or country under the laws of which it is 
incorporated. 

(b) If the Secretary of State finds that the application conforms to law he 
shall, when all taxes and fees have been tendered as in this Chapter prescribed: 

(1) Endorse on each of such documents the word “filed” and the hour, day, 
month, and year of the filing thereof. 

(2) File in his office the application and the copy of the articles of 
incorporation and amendments thereto. 

(3) Issue a certificate of authority to conduct affairs in this State to which 
he shall affix the conformed copy of the application. 

(4) Send to the corporation or its representative the certificate of authority, 
together with the conformed copy of the application affixed thereto. 
(1955, c. 1230.) 


§ 55A-63. Effect of certificate of authority. — Upon the issuance of a 
certificate of authority by the Secretary of State, the corporation shall be 
authorized to conduct affairs in this State for those purposes set forth in its 
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application, subject, however, to the right of this State to suspend or to revoke 
such authority. (1955, ce. 1230.) 


§ 55A-64. Registered office and registered agent of foreign corporation. — 
Each foreign corporation authorized to conduct affairs in this State shall 
establish and continuously maintain in this State: 

(1) A registered office which may be, but need not be, the same as its 
principal office. 

(2) A registered agent, which agent may be either an individual resident in 
this State whose business office is identical with such registered office, 
or a domestic corporation, whether for profit or not for profit, or a 
foreign corporation, whether for profit or not for profit, authorized to 
transact business or conduct affairs in this State, having an office 
identical with such registered office. (1955, ¢. 1280.) 


§ 55A-65. Change of registered office or registered agent of foreign 
corporation. — (a) A foreign corporation authorized to conduct affairs in this 
State may change its registered office or change its registered agent, or both, 
upon filing in the office of the Secretary of State a statement setting forth: 

(1) The name of the corporation. 

(2) The address, including county and city or town, and street and number, 
if any, of its then registered office. 

(3) If the address of its registered office be changed, the address, including 
county and city or town, and street and number, if any, to which the 
registered office is to be changed. 

(4) The name of its then registered agent. 

(5) If its registered agent be changed, the name of its successor registered 
agent. 

(6) That the address of its registered office and the address of the business 
office of its registered agent, as changed, will be identical. 

(b) Such statements shall be executed by the corporation by its president or 
a vice-president and by its secretary or an assistant secretary, arth verified by 
one of its officers signing the statement. 

(c) If the Secretary of State finds that such statement conforms to the 
provisions of this Chapter, he shall file such statement in his office, and upon 
such filing the change of address of the registered office, or the appointment 
of a new registered agent, or both, as the case may be, shall become effective. 
(1955, C2250 195 (e979 ssse thet oe 


§ 55A-66. Suits against foreign corporations authorized to conduct affairs 
in this State. — (a) The registered agent appointed by a foreign corporation 
authorized to conduct affairs in this State shall be an agent of such corporation 
upon whom any process, notice, or demand required or permitted by law to be 
served upon the corporation may be served. 

(b) Whenever a foreign corporation authorized to conduct affairs in this State 
shall fail to appoint or maintain a registered agent in this State, or whenever 
any such registered agent cannot with reasonable diligence be found at the 
registered office, then the Secretary of State shall be an agent of such 
corporation upon whom any process, notice or demand may be served. 

(c) Service on any such agent may be made in a suit upon any cause of action, 
whether or not arising in this State or arising out of affairs conducted in this 
State, and whether or not the cause of action runs in favor of a resident of this 
State. (1955, c. 1230.) 


§ 55A-67. Suits against foreign corporations conducting affairs in the 
State without authorization. — Whenever a foreign corporation shall conduct 
affairs in this State without first procuring a certificate of authority so to do 
from the Secretary of State or after its certificate of authority shall have been 
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withdrawn, suspended, or revoked, then the Secretary of State shall be an agent 
of such corporation upon whom any process, notice, or demand in any suit upon 
a cause of action arising out of such affairs may be served. (1955, c. 1230.) 


§ 55A-68. Service on foreign corporation by service on Secretary of State. 
— Service of any process, notice or demand on a foreign corporation by service 
on the Secretary of State shall be made as provided in G.S. 55-146 and the 
provisions of that section shall apply to nonprofit corporations. (1955, c. 1230.) 


§ 55A-68.1. Alternative jurisdiction over and service of process on foreign 
corporations. — In addition to the provisions set out in this Chapter, foreign 
corporations may be served with process and subjected to the jurisdiction of the 
courts of this State pursuant to applicable provisions of Chapter 1 and Chapter 
1A of the General Statutes. (1967, c. 954, s. 3; 1978, c. 314, s. 8.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘“‘provisions”’ for “procedures” near the be- 
ginning of the section. 


§ 55A-69. Amendment to charter of foreign corporation. — Whenever the 
charter of a foreign corporation authorized to conduct affairs in this State is 
amended, such foreign corporation shall, within 80 days after such amendment 
becomes effective, file in the office of the Secretary of State a copy of such 
amendment duly authenticated by the proper officer of the state or country 
under the laws of which it is iHeaEpopaten: but the filing thereof shall not of itself 
amend its certificate of authority. (1955, c. 1230.) 


§ 55A-70. Merger of foreign corporation authorized to conduct affairs in 
this State. — Whenever a foreign corporation authorized to conduct affairs in 
this State shall be a party to a statutory merger permitted by the laws of the 
state or country under which it is incorporated, and such corporation shall be 
the surviving corporation, it shall, within 30 days after such merger becomes 
effective, file with the Secretary of State a copy of the articles of merger duly 
authenticated by the proper officer of the state or country under the laws of 
which such statutory merger was effected. It shall not be necessary for such 
corporation to procure either a new or amended certificate of authority to 
conduct affairs in this State unless the name of such corporation be changed 
thereby or unless the corporation desires to pursue in this State other or 
additional purposes than those which it is then authorized to pursue in this State. 
(1955, c. 1230. 


§ 55A-71. Amended certificate of authority. — (a) A foreign corporation 
authorized to conduct affairs in this State shall procure an amended certificate 
of authority in the event it changes its corporate name, or desires to pursue in 
this State other or additional purposes than those set forth in its prior application 
sae certificate of authority, by making application therefor to the Serer 
of State. 

(b) The requirements in respect to the form, the manner of its execution, the 
filing of the application and the conformed cok thereof, with the Secretary of 
State, the issuance of an amended certificate of authority and the effect thereof, 
shall be the same as in the case of an original application for a certificate of 
authority. The contents of such application need not be the same as in the case 
of an original application for a certificate of authority provided the application 
sets forth information as to the changes proposed. (1955, c. 1230.) 


§ 55A-72. Withdrawal of foreign corporation. — (a) A foreign corporation 
authorized to conduct affairs in this State may withdraw from this State upon 
procuring from the Secretary of State a certificate of withdrawal. 
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(b) In order to procure such certificate of withdrawal, such foreign 
corporation shall deliver to the Secretary of State an application for withdrawal, 
together with a conformed copy thereof, which shall set forth: 

(1) The name and post-office address of the principal office of the 
corporation and the state or country under the laws of which it is 
incorporated. 

(2) That the corporation is not conducting affairs in this State. 

(3) yet the corporation surrenders its authority to conduct affairs in this 

tate. 

(4) That the corporation either continues its registered agent or revokes the 
authority of its registered agent in this State to accept service of 
process and consents that service of process in any action or proceeding 
based upon any cause of action arising in this State, or arising out of 
affairs conducted in this State, during the time the corporation was 
authorized to conduct affairs in this State may thereafter be made on 
such corporation by service thereof on the Secretary of State. 

(5) If required by the Secretary of Revenue, such additional information as 
may be necessary or appropriate in order to determine and assess any 
unpaid taxes and fees payable under the laws of this State. 

(c) The application for withdrawal shall be on forms prescribed by the 
Secretary Bf State and shall be executed by the corporation by its president or 
a vice-president and by its secretary or an assistant secretary, and verified by 
one of its officers signing such application, or, if the corporation is in the hands 
of a receiver or trustee, shall be executed on behalf of the corporation by such 
receiver or trustee and verified by him. 

(d) If the Secretary of State finds that such application conforms to law, he 
shall when notified by the Secretary of Revenue that such corporation has met 
the requirements with respect to reports and taxes required by the revenue laws 
of this State: 

(1) Endorse on each of such documents the word “filed,” and the hour, day, 
month, and year of the filing thereof. 

(2) File the application in his office. 

(83) Issue a certificate of withdrawal to which he shall affix the conformed 


Copy. 

(e) The certificate of withdrawal, together with the conformed copy of the 
application for withdrawal affixed thereto by the Secretary of State, shall be 
returned to the corporation or its representative. Upon the issuance of such 
certificate of withdrawal, the authority of the corporation to conduct affairs in 
this State shall cease. (1955, c. 1230; 1978, c. 476, s. 193.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “Secretary of Revenue” for 
“Commissioner of Revenue.” 


§ 55A-73. Revocation of certificate of authority. — (a) The certificate of 
authority of a foreign corporation to conduct affairs in this State may be revoked 
by the Secretary of State upon the conditions prescribed in this section when: 

(1) The corporation has failed for a period of 30 days to establish and 
maintain a registered office as required by G.S. 55A-64; or 

(2) The corporation has failed for a period of 30 days to appoint and maintain 
a registered agent in this State as required by G.S. 55A-64; or 

(3) The corporation has failed for a period of 30 aed after change of its 
registered office or registered agent to file in the office of the Secretary 
of State a statement of such change pursuant to G.S. 55A-65; or 

(4) The corporation has failed to file in the office of the Secretary of State 
any amendment to its charter or any article of merger within the time 
prescribed by G.S. 55A-69 and 55A-70; or 
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(5) A willful misrepresentation has been made of any material matter in any 
application, report, affidavit, or other document submitted by such 
corporation pursuant to this Chapter; or 

(6) The corporation has, without justification, refused to comply with a 
court order directing it to produce for inspection its books and records; 
or 

(7) The corporation is exceeding the authority conferred upon it by this 
Chapter. 

(b) On the happening of any of the events set out in subsection (a) of this 
section, the Secretary of State shall give not less than 20 days’ written notice 
to the corporation that he intends to revoke the certificate of authority of such 
corporation for one of said causes, specifying the same. Such notice shall be 
given by mail duly addressed to the corporation at its registered office in this 
State and at its principal office outside the State, as shown by the records in 
the office of the Secretary of State. If, before the expiration of the time stated 
in the notice, the corporation establishes to the satisfaction of the Secretary of 
State the fact that the stated cause for the revocation of its certificate of 
authority did not exist as of the time the notice was mailed or, if it did exist at 
said time, has been cured, then the Secretary of State shall take no further 
action. Otherwise, on the expiration of the time stated in the notice, he shall 
revoke the certificate of authority. 

(c) Nothing herein shall be deemed to repeal or modify any provision of the 
Revenue Act relating to the suspension of the certificate of authority of foreign 
corporations for failure to comply with the provisions thereof. (1955, c. 1230.) 


§ 55A-74. Issuance of certificate of revocation. — (a) To revoke any such 
certificate of authority, the Secretary of State shall: 

(1) Issue a certificate of revocation in triplicate. 

(2) File one of such certificates in his office. 

(3) Mail one of such certificates to such corporation at its registered office 
in this State and one to the corporation at its principal office in the state 
or country under the laws of which it is incorporated, as shown by the 
records in the office of the Secretary of State. 

(b) Upon the issuance of such certificate of revocation, the authority of the 
corporation to conduct affairs in this State shall cease. (1955, ¢c. 1230.) 


§ 55A-75. Application of this Chapter to foreign corporations 
heretofore domesticated in this State. — (a) Subject to the provisions of 
subsection (d) of this section, foreign corporations which have been duly 
domesticated in this State at the time this Chapter takes effect shall be entitled 
to all the rights and privileges applicable to foreign corporations procuring 
authority to conduct affairs in this State under this Chapter, and from the time 
this Chapter takes effect such corporations shall be subject to all the limitations, 
restrictions, liabilities, and duties prescribed herein for foreign corporations 
procuring under this Chapter authority to conduct affairs in this State. 

(b) Foreign corporations heretofore domesticated in this State which have not 
designated a principal office are required on and after July 1, 1957, to designate 
a registered office and appoint a registered agent in the manner, as near as may 
be, provided in G.S. 55A-65. 

(c) If any foreign corporation has, prior to July 1, 1957, filed with the 
Secretary of State a statement designating a principal office within this State 
and agent in charge thereof, and has continued to maintain the same, it shall 
not be required to, but it may, designate a new registered office and agent in 
the manner, aS near as may es provided in G.S. 55A-65. 

(d) If there is no office and agent registered in the office of the Secretary of 
State then service of process may be made on the Secretary of State, as provided 
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in G.S. 55A-68 when there is no registered agent, until such time as a registered 
office is designated and a registered agent appointed. 

(e) No foreign corporation which has been domesticated under the provisions 
of prior acts before July 1, 1957, shall hereafter have greater immunity from 
local jurisdiction than foreign corporations hereafter procuring a certificate of 
authority to conduct affairs in this State and, to this end, every such 
domesticated foreign corporation, by continuing as a domesticated corporation 
in this State, for a period of 90 days after July 1, 1957, shall be deemed to have 
expressly appointed the Secretary of State as its agent to receive service of 
process as fully as if it had made an application for a certificate of authority 
ESL to the requirements of G.S. 55A-61. (1955, c. 1280; 1957, c. 979, ss. 21, 
Ze: 


§ 55A-76. Conducting affairs without certificate of authority. — (a) No 
foreign corporation conducting affairs in this State without permission obtained 
through a certificate of authority under this Chapter or through domestication 
under prior acts shall be permitted to maintain any action or proceeding in any 
court of this State unless such corporation shall have obtained a certificate of 
authority prior to the trial; nor shall any action or proceeding be maintained in 
any court of this State by any successor or assignee of such corporation on any 
cause of action arising out of the conduct of affairs by such corporation in this 
State until 

(1) A certificate of authority shall have been obtained by such corporation 
or by a foreign corporation which has acquired substantially all of its 
assets, or 

(2) Substantially all of its assets have been acquired by a domestic 
corporation or one or more individuals. 

An issue arising under this subsection must be raised by motion and 
determined by the trial judge prior to trial. 

(b) The failure of a foreign corporation to obtain a certificate of authority to 
conduct affairs in this State shall not impair the validity of any contract or act 
of such corporation, and shall not prevent such corporation from defending any 
action or proceeding in any court of this State. 

(c) A foreign corporation failing to obtain permission to conduct affairs in this 
State as required by this Chapter or by prior acts then applicable shall be liable 
to the State for the years or parts thereof during which it conducted affairs in 
this State without such permission in an amount equal to ali fees and taxes which 
would have been imposed by law upon such corporation had it duly applied for 
and received such permission plus interest and all penalties imposed by law for 
failure to pay such fees and taxes, plus five hundred dollars ($500.00) and costs. 
The Attorney General shall bring actions to recover all amounts due the State 
under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every foreign 
corporation conducting affairs in this State comply with the provisions of this 
Chapter. The Secretary of State is authorized to employ such assistants as shall 
be deemed necessary in his office for the purpose of enforcing the provisions 
of this Article and for making such investigations as shall be necessary to. 
ascertain foreign corporations now conducting affairs in this State which may 
have failed to comply with the provisions of this Chapter. (1955, c. 12380.) 


ARTICLE 9. 
Fees and Taxes. 


§ 55A-77. Fees. — (a) The Secretary of State shall collect the following fees 
and remit them to the State Treasurer for the use of the State: 
(1) For filing articles of incorporation (G.S. 55A-7), ....... $5.00 
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(2) For filing an application of a foreign corporation for a certificate 
of authority to conduct affairs in this State and issuing a 
Germiucalenonauthority:(G-SwooACOL) pele le PIRI ee 5.00 
(3) For filing an application of a foreign corporation for an amended 
certificate of authority to conduct affairs in this State and 
issuing an amended certificate of authority (G.S. 55A-71), ... 5.00 
(4) For filing articles of amendment (G.S. 55A-36), .............. 5.00 
(5) For filing a copy of an amendment to the articles of incorporation 
of a foreign corporation holding a certificate of authority to 
conductatiairsmn thisistate (G.SSoaAsou) =. 2.1) see ae Sm 5.00 
(6) For filing articles of merger or consolidation (G.S. 55A-41), .. = 5.00 
(7) For filing a copy of articles of merger of a foreign corporation 
holding a certificate of authority to conduct affairs in this State 


(GS ODT 47 0 Van i ae e ) ge. ee 5.00 
(8) For receiving any service of process as statutory agent of a 
corporation (G.s. obA-13,'55A-68,. 55A-To)yy ow. ww ee 1.00 


which amount may be recovered from the adverse party as 
taxable costs by the party to the action or proceeding causing 
such service to be made if such party prevails in the action or 
roceeding. 
(9) Bae filing a notice of resignation of a registered agent (G.S. 
55A-12(d), E Poe eer gt tee We er euraass, (hrs Oren LT os 2 1.00 
(10) For are a statement of the change of registered office or 


registered agent of a domestic or foreign corporation (G.S. 

DO ARGO Ley RON Te ee SURG tess cocdsa's SRR MMEE PMO Bee oe sg hots 3.00 
(11) For filing an application for withdrawal of a foreign corporation 

and issuing a certificate of withdrawal (G.S. 55A-72), ...... 5.00 
(12) Issuance of a certificate of revocation of authority (G.S. 55A-74), Ri 

es Sh Fins 2 pis ap ER? Eh RL EA ile) <r 5. 
(13) For filing articles of dissolution (G.S. 55A-48), ........... 5.00 
(14) For preparing and furnishing a copy of any document, 

instrument or paper filed or recorded relating to a corporation 

(G.S. 55A-4(c)): 

TOGA mee trated LOE TOO Deine olathe conte cea id rs rex Med 1.00 

POSE AL eda UILION Ae AO Ge bee Peta Tea sce tes lait sa ncces mincnv ese 40 

for affixing his certificate and official seal thereto, ....... 2.00 
(15) For comparing a copy furnished to him of any document, 

instrument or paper filed or recorded relating to a corporation: 

POTRE ACT OAD Ce ate etn te ea ia. son cis' vn .20 

for affixing his certificate and official seal thereto, .......... 2.00 
(16) For filing an application to reserve or register a corporate name 

and for filing an application to renew such a registration (G.S. 

SN WELW EON BA) BOO abe cmon, hae Aan aR ARS Hi BE OP BERN noo 5.00 
(17) For filing any other document not herein specifically provided 

Tee valle rae beh kOe Lene e se vie te) ae ee | 2. ln 4a le a 2) 5.00 


(b) The filing fees hereinbefore prescribed do not include copies or certified 
copies and the fees for such copies are those prescribed by subdivisions (14) and 
(15) of subsection (a) of this section. 

(c) For recording and copying any corporate document or paper required b 
this Chapter to be recorded in his office, the register of deeds shall collect suc 
amounts as are prescribed by G.S. 161-10 or other applicable laws. (1957, c. 1179; 
L967 Fc. 823,°8,.24; 1969" oc) 875)'s. 10:) 


Cross Reference. — See Editor’s note to 8 
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§ 55A-78. Taxes. — (a) On filing articles of incorporation in the office of the 
Secretary of State, a tax in the amount of fifteen dollars ($15.00) shall be 
collected by the Secretary of State, and remitted to the State Treasurer for the 
use of the State. 


(b) On filing in the office of the Secretary of State an application of a foreign 
corporation for a certificate of authority to conduct affairs in this State, a tax 
in the amount of forty dollars ($40.00) shall be collected by the Secretary of State 
and remitted to the State Treasurer for the use of the State. (1957, c. 1179.) 


ARTICLE 10. 
Miscellaneous Provisions. 


§ 55A-79. Interrogatories by Secretary of State. — The Secretary of State 
may propound to any corporation, domestic or foreign, subject to the provisions 
of this Chapter, and to any officer or director thereof, such written 
interrogatories as may be reasonably necessary and proper to enable him to 
ascertain whether such corporation has complied with all the provisions of this 
Chapter applicable to such corporation. Such interrogatories shall be answered 
within 30 days after the mailing thereof, or within such additional time as shall 
be fixed by the Secretary of State, and the answers thereto shall be full and 
complete and shall be made in writing and under oath. If such interrogatories 
be directed to an individual they shall be answered by him, and if directed to 
a corporation they shall be answered by the president, vice-president, secretary 
or assistant secretary thereof. The Secretary of State need not file any document 
to which such interrogatories relate until such interrogatories be answered as 
herein provided, and not then if the answers thereto disclose that such document 
is not in conformity with the provisions of this Chapter. The Secretary of State 
shall certify to the Attorney General, for such action as the Attorney General 
may deem appropriate, all interrogatories and answers thereto which disclose 
a violation of any of the provisions of this Chapter, requiring or permitting action 
by the Attorney General. (1955, c. 1280.) 


§ 55A-80. Penalties imposed upon corporations, officers and directors for 
failure to answer interrogatories. — (a) Each corporation, foreign or domestic, 
that fails or refuses to answer truthfully and fully within the time prescribed 
by this Chapter interrogatories propounded by the Secretary of State, in 
accordance with the provisions of this Chapter, shall be deemed to be guilty of 
a misdemeanor. 

(b) Each officer and director of a corporation, domestic or foreign who fails 
or refuses within the time prescribed by this Chapter to answer truthfully and 
fully interrogatories propounded to him by the Secretary of State in accordance 
with the provisions of. this Chapter, or who signs any articles, statement, report, 
application or other document filed with the Secretary of State which is known 
to such officer or director to be false in any material respect, shall be guilty of 
a misdemeanor. (1955, ¢. 1280.) 


§ 55A-81. Powers of Secretary of State. — The Secretary of State shall have 
the power and authority reasonably necessary to enable him to administer this 
Chapter efficiently and to perform the duties therein imposed upon him. (1955, 
ec. 1230.) 


§ 55A-82. Certificates and certified copies to be received in evidence. — All 
certificates issued by the Secretary of State in accordance with the provisions 
of this Chapter, and all copies of documents filed in his office in accordance with 
the provisions of this Chapter when certified by him, shall be taken and received 
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in all courts, public offices, and official bodies as prima facie evidence of the facts 
therein stated. (1955, c. 12380.) 


§ 55A-83. Forms of documents required to be filed in office of Secretary 
of State. — Any document required to be filed in the office of the Secretary of 
State shall be made in such form, if any, as may be prescribed by the Secretary 
of State pursuant to the provisions of this Chapter. (1955, ce. 1230.) 


§ 55A-84. Photostatic copies of documents acceptable for filing or 
recording. — When any document is required or permitted to be filed or 
recorded by this Chapter, a photostatic or other photographic copy of such 
document may be filed. or recorded in lieu of the original instrument. Such filing 
or recording shall have the same force and effect as if the original instrument 
had been so filed or recorded. (1955, c. 1280.) 


§ 55A-85. Waiver of notice. — Whenever any notice is required to be given 
to any member or director of a corporation under the provisions of this Chapter 
or under the provisions of the charter or bylaws of the corporation, a waiver 
thereof in writing signed by the person or persons entitled to such notice, 
whether before or after the time stated therein, shall be equivalent to the giving 
OL SUCH NOMIC. A Loon ce 2GU.) 


§ 55A-86. Action by members without a meeting. — Any action required by 
this Chapter to be taken at a meeting of the members or of the board of directors, 
or of a committee of directors, may be taken without a meeting if a consent in 
writing, setting forth the action so taken, shall be signed by all of the members 
entitled to vote with respect to the subject matter thereof, or by a majority of 
the directors, or by a majority of the members of the committee of directors, 
as the case may be, and filed with the secretary of the corporation as part of 
the corporate records, whether done before or after the action so taken; 
provided, however, that this shall not apply whenever the charter or the bylaws 
of the corporation specifically require that such action be by a unanimous vote. 
(LoDo remlo 0 OG8s Cu S08 1 9G "CRS TD, Se os) 


§ 55A-87. Reserve power. — The General Assembly reserves the power to 
amend or repeal the charter of any corporation hereafter or heretofore formed 
and to amend or repeal this Chapter or any part thereof, the rights of any 
corporation or any member, director or officer in any corporation are subject 
to this reservation. This Chapter, including this reservation, is a part of the 
charter contract between members. The power so reserved includes the power 
to authorize charter amendments which are to be effectuated pursuant to 
consent by the members in the manner permitted by this Chapter, as now 
enacted or as subsequently amended. No amendment or repeal of this Chapter 
or any part thereof shall impair any liability previously incurred. (1955, c. 1230.) 


§ 55A-88. Certain religious, etc., associations deemed incorporated. — In 
all cases where a religious, educational or charitable association has been formed 
prior to January 1, 1894, and has since said date been acting as a corporation, 
exercising the powers and performing the duties of religious, educational or 
charitable corporations as prescribed by the laws of this State, then such 
association shall be conclusively presumed to have been duly and regularly 
organized and existing as a corporation under the laws of this State on January 
1, 1894, and all of its acts as a corporation from and after said date, if otherwise 
valid, are hereby declared to be valid corporate acts. (1955, c. 1230.) 


Applied in Goard v. Branscom, 15 N.C. App. 
34, 189 S.E.2d 667 (1972). 
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§ 55A-89. Cross references. — Whenever in this Chapter, as enacted or as 
hereafter amended, whether by enactment of additional provisions or otherwise, 
reference is made to a section of this Chapter or of any other Chapter of the 
statutes of this State, such reference shall, unless otherwise provided, extend 
to and include any amendment of the section so referred to or any section 
hereafter enacted in lieu of the section so referred to. (1955, c. 1230.) 


ARTICLE 115 
Curative Provisions. 


§ 55A-89.1. Validation of amendments to corporate charters extending 
corporate existence; limitation of actions; intent. — (a) In every case where 
a corporation chartered under either the general or private laws of the State of 
North Carolina, has continued or shall continue to act and conduct affairs as a 
corporation after the expiration of its period of existence as theretofore fixed 
in its charter and has thereafter filed in the office of the Secretary of State an 
amendment to its charter to extend or renew its corporate existence, such 
amendment is hereby validated and made effective for all intents and purposes 
to the same extent and with the same effect as if such amendment had been 
made within the period of such corporation’s existence as theretofore fixed in 
its charter. 

(b) No action or proceeding shall be brought or defense or counterclaim 
pleaded later than July 1, 1958, in which either the continued existence of such 
corporation or the validaty of any of the contracts, acts, deeds, rights, privileges, 
powers, franchises and titles of such corporation is attacked or otherwise 
questioned on the grounds that such amendment was not filed within the period 
of such corporation’s existence as theretofore fixed in its charter. 

(c) In no event shall the limitation provided in subsection (b) of this section 
bar any action, proceeding, defense or counterclaim based upon grounds other 
than those mentioned in subsection (b), unless the grounds set out in subsection 
(b) are an essential part thereof. (1957, c. 509.) 
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Sec. 
55B-1 


5oB-2. 
55B-3. 
55B-4. 
55B-5. 
55B-6. 


5oB-7. 


55B-8. 


§ 


Chapter 55B. 


Professional Corporation Act. 


Sec. 

. Title. 559B-9. Professional relationship and liability. 
Definitions. 55B-10. Registration with licensing board. 
Business Corporation Act applicable. 55B-11. Renewal of certificate of registration. 
Formation of corporation. 55B-12. Application of regulations of licensing 
Corporate name. boards. 

Capital stock. 55B-18. Suspension or revocation of certificate 
Death or disqualification of a stock- of registration. 

holder or employee. 55B-14. Types of professional services. 
Rendition of professional services. 55B-15. Applicability of Chapter. 


55B-1. Title. — This Chapter may be cited as ‘The Professional Corporation 


Acte4 (1969 7cN@18sseels) 


§ 


55B-2. Definitions. — As used in this Chapter, the following words shall, 


unless the context requires otherwise, have the following meanings: 


(1) “Disqualified person”? means a licensed person who for any reason 
becomes legally disqualified to render the same professional services 
which are or were being rendered by the professional corporation of 
which such person is an officer, director, shareholder or employee. 

(2) “Licensee”? means any natural person who is duly licensed by the 
appropriate licensing board to render the same professional services 
which will be rendered by the professional corporation of which he is, 
or intends to become, an officer, director, shareholder or employee. 


(3) “Licensing board” means a board which is charged with the licensing 
and regulating of the profession or practice in this State in which the 
professional corporation is Bean en to engage. 

(4) The term “licensing board,” as the same applies to attorneys at law, 
shall mean the Council of the North Carolina State Bar, and it shall 
include the North Carolina State Board of Law Examiners only to the 
extent that the North Carolina Board of Law Examiners is authorized 
to issue licenses for the practice of law under the supervision of the 
Council of the North Carolina State Bar. 

(5) “Professional corporation” means a corporation which is engaged in 
rendering the professional services as herein specified and defined 
pursuant to a certificate of registration issued by the licensing board 
regulating the profession or practice, and which has as its shareholders 
only individuals who themselves are duly licensed to render the same 
professional service as the corporation, and which designates itself as 
may be required by this statute, and which is organized under the 
provisions of this Chapter and of Chapter 55, the Business Corporation 
Act. 

(6) The term “professional service’ means any type of personal or 
professional service to the public which requires as a condition 
precedent to the rendering of such service the obtaining of a license 
from a licensing board as herein defined, and pursuant to the following 
provisions of the General Statutes: Chapter 83, “Architects”; Chapter 
84, “Attorneys at Law’’; Chapter 93, “Public Accountants”; and Article 
1, “Practice of Medicine,’ Article 2, “Dentistry,” Article 6, 
“Optometry,” Article 7, “Osteopathy,” Article 8, “Chiropractic,” 
Article 11, ‘‘Veterinaries,” Article 12, “Podiatrists,” of Chapter 90; 
Article 18A, “Practicing Psychologist,’ of Chapter 90; Chapter 89, 
“Engineering and Land Surveying’; Chapter 89A, “Landscape 
mArenivects, (1969. C. (18, 8.2; O11; Cc: 190,78. 1) 
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Editor’s Note. — Article 7 of Chapter 90, re- License Foreign Professional. — See opinion of 
ferred to in subdivision (6) of this section, was Attorney General to Mr. Joseph G. Maddrey, 
repealed by Session Laws 1967, c. 691, s. 59. Corporation Attorney, Office of Secretary of 

North Carolina Licensing Board Must _ State, 40 N.C.A.G. 46 (1970). 


§ 55B-3. Business Corporation Act applicable. — The Business Corporation 
Act shall be applicable to such professional corporations, including their 
organization, and professional corporations shall enjoy the powers and 
privileges and shall he subject to the duties, restrictions and liabilities of other 
corporations, except insofar as the same may be limited or enlarged by this 
Chapter. If any provision of this Chapter conflicts with the provisions of the 
Fg oa ee Act, the provisions of this Chapter shall prevail. (1969, c. 
ile eS.e 


§ 55B-4. Formation of corporation. — A professional corporation under this 
Chapter may be formed pursuant to the provisions of Chapter 55, the Business 
Corporation Act, with the following limitations: 

(1) At least one incorporator shall be a “licensee” as hereinabove defined 
in G.S. 55B-2(2). 

(2) All of the shares of stock of the corporation shall be owned and held 
by a licensee, or licensees, as hereinabove defined in G.S. 55B-2(2). 

(3) At least one director and one officer shall be a “licensee”’ as hereinabove 
defined in G.S. 55B-2(2). 

(4) The articles of incorporation, in addition to the requirements of Chapter 
55, Shall designate the personal services to be rendered by the 
professional corporation and shall be accompanied by a certification by 
the appropriate licensing board that each of the owners of shares of 
en is duly licensed to render such professional services. (1969, c. 718, 
s. 4. 


Editor’s Note. — For comment on tax andcor- _ License Foreign Professional. — See opinion of 
porate aspects of professional incorporation in Attorney General to Mr. Joseph G. Maddrey, 
North Carolina, see 48 N.C.L. Rev. 573 (1970). Corporation Attorney, Office of Secretary of 

North Carolina Licensing Board Must State, 40 N.C.A.G. 46 (1970). 


§ 55B-5. Corporate name. — The corporate name used by professional 
corporations under this Chapter, except as limited by the licensing acts of the 
respective professions, shall be governed by the provisions of Chapter 55, the 
Business Corporation Act; provided that professional corporations may use the 
words ‘Professional Association” or “P.A.” in lieu of the corporate designations 
specified in Chapter 55; and provided further that licensing boards by 
regulations may make further corporate name requirements or limitations for 
the respective professions, but such regulations may not prohibit the continued 
use of any corporate name duly adopted in conformity with the General Statutes 
and with the pertinent licensing board regulations in effect at the date of such 
adoption. (1969, c. 718, s. 5.) 


§ 55B-6. Capital stock. — A professional corporation may issue shares of its 
capital stock only to a licensee as hereinabove defined, and such shareholders 
may voluntarily transfer such shares of stock issued to him only to another such 
licensee. No share or shares of any stock of such corporation shall be transferred 
upon the books of the corporation unless and until the corporation has received 
a certification of the appropriate licensing board that the transferee of such 
shares is a licensee as here defined. Any share of stock of such corporation 
issued or transferred in violation of this section shall be null and void. No 
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shareholder of a professional corporation shall enter into a voting trust 
agreement or any other type of agreement vesting in another person the 
authority to exercise the voting power of any or all of his stock. (1969, ¢. 718, 
S208) 


§ 55B-7. Death or disqualification of a stockholder or employee. — (a) If 
any officer, shareholder, agent or employee of a corporation organized under 
this Chapter who is a licensee becomes legally disqualified to render professional 
services within this State, he shall sever all employment with, and financial 
interest in, such corporation forthwith. A corporation’s failure to comply with 
this provision shall constitute grounds for the forfeiture of its certificate of 
incorporation and its dissolution. When a corporation’s failure to comply with 
this provision is brought to the attention of the Secretary of State, the Secretary 
of State shall forthwith certify that fact to the Attorney General for appropriate 
action to dissolve the corporation. 

(b) A professional corporation shall report to the appropriate licensing board 
the death of any of its shareholders within 30 days thereafter. Within one year 
of the date of such death, all of the shares owned by such deceased shareholder 
shall be transferred to and acquired by the professional corporation or persons 
qualified to own such shares. In the absence of an agreement which determines 
the equitable value of the shares, then the price for such shares shall be the fair 
market value of the stock, but not less than the book value as of the end of the 
month immediately preceding the death or disqualification. Notwithstanding 
any other provisions of this Chapter, the shares of stock owned by such deceased 
shareholder may be owned and held by the person or persons who may be legall 
entitled to receive such shares for a Herigh of one year after the death of suc 
deceased shareholder, or in the case of the death of the owner of all the shares 
of such corporation, for such period of time as may be necessary to liquidate 
the corporation. (1969, c. 718, s. 7.) 


§ 55B-8. Rendition of professional services. — A professional service 
corporation may render professional services only through its officers, em- 
ployees and agents who are duly licensed to render such professional ser- 
vices; provided, however, this provision shall not be interpreted to include 
in the term “employee,” as used herein, clerks, secretaries, bookkeepers, 
technicians and other assistants who are not considered by law to be 
rendering professional services to the public. (1969, c. 718, s. 8.) 


§ 55B-9. Professional relationship and liability. — Nothing in this Chapter 
shall be interpreted to abolish, modify, restrict, limit or alter the law in this State 
applicable to the professional relationship and liabilities between the person 
furnishing the professional services and the person receiving such professional 
service, or the standards of professional conduct applicable to the rendering 
therein of such services. (1969, c. 718, s. 9.) 


§ 55B-10. Registration with licensing board. — No professional corporation 
shall open, operate, or maintain an establishment for any of the purposes set 
forth in this Chapter without first having obtained a certificate of registration 
from the licensing board or boards. Applications for such registration shall be 
made to the licensing board or boards in writing and shall contain the name and 
address of the corporation and such other information as may be required by 
the licensing board or boards. If the board finds that no disciplinary action is 
pending before the board against any of the licensed incorporators, officers, 
directors, shareholders or employees of such corporation, and if it appears that 
such corporation will be conducted in compliance with the law and the 
regulations of the board, the board shall issue, upon the payment of a 
registration fee, not to exceed fifty dollars ($50.00), a certificate of registration 
which shall remain effective until January 1 following the date of such 
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registration or until such other expiration or renewal date as may be established 
by law or by the regulations of the licensing board. (1969, c. 718, s. 10.) 


§ 55B-11. Renewal of certificate of registration. — Upon written application 
of the holder, accompanied by a fee not to exceed the sum of twenty-five dollars 
($25.00), the licensing board shall renew the certificate of registration of a 

rofessional corporation as required by law or the regulations of the licensing 
Heat if the board finds that the corporation has complied with its regulations 
and the provisions of this section. If the corporation does not apply for renewal 
of its certificate of registration within 30 days after the date of the expiration 
of such certificate, the certificate of registration shall be automatically 
suspended and may be reinstated within the calendar year upon the payment 
of the required renewal fee plus a penalty of ten asiavs ($10.00), if such 
corporation is then otherwise qualified and entitled to a renewal of its certificate 
of registration. (1969, c. 718, s. 11.) 


§ 55B-12. Application of regulations of licensing boards. — A professional 
ua oe shall be subject to the applicable rules and regulations adopted by, 
and all the disciplinary powers of, the licensing board as herein defined. Nothing 
in this Chapter aeeae impair the disciplinary powers of any licensing board 
applicable to a licensee as herein defined. No professional corporation may do 
any act pe its shareholders as licensees are prohibited from doing. (1969, c. 
TiS sanee 


§ 55B-13. Suspension or revocation of certificate of registration. — A 
licensing board may suspend or revoke a certificate of registration issued by 
it to a professional corporation for any of the following reasons: 

(1) Upon the failure of such corporation to promptly remove or discharge 
an officer, director, shareholder or employee who becomes disqualified 
by reason of the revocation or suspension of his license to practice; or 

(2) Upon a finding by the licensing board that the professional corporation 
has failed to comply with the provisions of this Chapter or the 
regulations of the licensing board. 

Upon the suspension or revocation of a certificate of registration issued to 
a professional corporation, such corporation shall cease forthwith to render 
professional services, and the Secretary of State shall be notified to the end that 
the corporation may be removed from active status and remain as such until 
reinstatement. (1969, c. 718, s. 13.) 


§ 55B-14. Types of professional services. — A professional corporation shall 
render only one specific type professional service, and such services as may be 
ancillary thereto, and shall not engage in any other business or profession; 
provided, however, such corporation may own real and personal property 
necessary or appropriate for rendering the type of professional services it was 
organized to render and it may invest in real estate, mortgages, stocks, bonds, 
and any other type of investments; provided further, that in the case of 
architectural, landscape architectural, engineering or land surveying services, 
as defined in Chapters 83, 89, and 89A respectively, one corporation may be 
authorized to provide such of these services where such corporation, and at least 
one corporate officer who is a stockholder thereof, is duly licensed by the 
licensing board of each such profession. (1969, c. 718, s. 14; 1971, c. 196, s. 2; 
19734011446 45.09>) 


Editor’s Note. — The 1973 amendment in- 
serted Chapter 89 in the list of Chapters near 
the end of the section. 
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§ 55B-15. Applicability of Chapter. — This Chapter shall not apply to any 
corporation which prior to June 5, 1969, was permitted by law to render 
professional services as herein defined; provided, however, any such corporation 
rendering “professional service’ as defined in G.S. 5BB.2(6) may be brought 
within the provisions of this Chapter by the filing of an amendment to its articles 
of incorporation declaring that its shareholders have elected to bring the 
corporation within the provisions of this Chapter and to make the same conform 
to all of the provisions of this Chapter. (1969, c. 718, s. 15.) 
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Chapter 56. 
Electric, Telegraph and Power Companies. 
§§ 56-1 to 56-11: Repealed by Session Laws 1968, c. 1165, s. 1. 


Editor’s Note. — Session Laws 1963, c. 1165, and recodified them as a new Chapter 62 and 
s. 1, amended, revised and rewrote Chap- anew Chapter 74A. 
ters 56, 60 and 62 of the General Statutes 
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§ 57-1 


Chapter 57. 


Hospital, Medical and Dental Service Corporations. 


Sec. 

57-1. Regulation and definitions; application of 
other laws; profit and foreign corpora- 
tions prohibited. 

57-1.1. Contract for joint assumption or under- 
writing of risks. 

57-1.2. Premium or dues paid by employer, em- 
ployee, principal or agent or jointly and 
severally. 

57-2. Incorporation. 

57-3. Hospital, physician and dentist contracts. 

57-3.1. Dentists’ services. 

57-3.2. Nurses’ services. 

57-4. Supervision of Commissioner of Insur- 
ance; form of contract with subscribers; 
schedule of rates. 

57-4.1. Public hearings on revision of existing 
schedule or establishment of new 
schedule; publication of notice. 

57-5. Application for certificate of authority or 
license. 

57-6. Issuance of certificate. 

57-7. Subscribers’ contracts; required and pro- 
hibited provisions. 


Sec. 
57-8. Investments and reserves. 
57-9. Reports filed with Commissioner of In- 


surance. 

57-10. Visitations and examinations. 

57-11. Expenses. 

57-12. Licensing of agents. 

57-12.1. Medical, dental and hospital service as- 
sociations and agent to transact 
business through licensed agents only. 

57-13. Revocation of certificate of authority; dis- 
solution. 

57-14. Taxation. 

57-15. Amendments to certificate of incorpora- 
tion. 

57-16. Cost plus plans. 

57-17. Preexisting hospital service corporations. 

57-18. Construction of Chapter as to single em- 
ployer plans; associations exempt. 

57-19. Merger or consolidation, proceedings for. 

57-19.1. Merger. 

57-20. Commissioner of Insurance determines 

corporations exempt from this Chap- 
ter. 


§ 57-1. Regulation and definitions; application of other laws; profit and 
foreign corporations prohibited. — Any corporation heretofore or hereafter 
organized under the general corporation laws of the State of North Carolina for 
the purpose of maintaining and operating a nonprofit hospital and/or medical 
and/or dental service plan whereby hospital care and/or medical and/or dental 
service may be provided in whole or in part by said corporation or by hospitals 
and/or physicians and/or dentists participating in such plan, or plans, shall be 
governed by this Chapter and bea nph exempt from all other provisions of the 
insurance laws of this State, heretofore enacted, unless specifically designated 
herein, and no laws hereafter enacted shall apply to them unless they be 
expressly designated therein. 


The term “hospital service plan” as used in this Chapter includes the 
contracting for certain fees for, or furnishing of, hospital care, laboratory 
facilities, X-ray facilities, drugs, appliances, anesthesia, nursing care, operating 
and obstetrical equipment, accommodations and/or any and all other services 
authorized or permitted to be furnished by a hospital under the laws of the State 
of North Carolina and approved by the North Carolina Hospital Association 
and/or the American Medical Association. 


The term “medical service plan” as used in this Chapter includes the con- 
tracing for the payment of fees toward, or furnishing of, medical, obstetrical, 
surgical and/or any other professional services authorized or permitted to 
be furnished by a duly licensed physician, except that in any plan in any policy 
of insurance governed by this Chapter that includes services which are within 
the scope of practice of a duly licensed optometrist, a duly licensed chiro- 
practor and a duly licensed physician, then the insured or beneficiary shall have 
the right to choose the provider of the care or service, and shall be entitled to 
payment of or reimbursement for such care or service, whether the provider 
be a duly licensed optometrist, a duly licensed chiropractor or a duly licensed 

hysician notwithstanding any provision to the contrary contained in such policy. 
he term ‘‘medical services plan’ also includes the contracting for the payment 
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of fees toward, or furnishing of, professional medical services authorized or 
permitted to be furnished by a duly licensed provider of health services licensed 
under Chapter 90 of the General Statutes. 

The term “dental service plan” as used in this Chapter includes contracting 
for the payment of fees toward, or furnishing of dental and/or any other 
pepsepsional services authorized or permitted to be furnished by a duly licensed 

entist. 

The insured or beneficiary of every “medical service plan” and of every 
“dental service plan,” as those terms are used in this Chapter, or of any policy 
of insurance issued thereunder, that includes services hich are within the scope 
of practice of both a duly licensed physician and a duly licensed dentist shall have 
the right to choose the provider of such care or service, and shall be entitled to 
payment of or reimbursement for such care or service, whether the provider be 
a duly licensed physician or a duly licensed dentist notwithstanding any 
provision to the contrary contained in any such plan or policy. 

The term “hospital service corporation’ as used in this Chapter is intended 
to mean any nonprofit corporation operating a hospital and/or medical and/or 
dental service plan, as herein defined. Any corporation heretofore or hereafter 
organized and coming within the provisions of this Chapter, the certificate of 
incorporation of which authorizes the operation of either a hospital or medical 
and/or dental service plan, or any or all of them, may, with the approval of the 
Commissioner of Insurance, issue subscribers’ contracts or certificates approved 
by the Commissioner of Insurance, for the payment of either hospital or medical 
and/or dental fees, or the furnishing of such services, or any or all of them, and 
may enter into contracts with hospitals for physicians and/or dentists, or any 
or all of them, for the furnishing of fees or services respectively under a hospital 
or medical and/or dental service plan, or any or all of them. 

No foreign or alien hospital or medical and/or dental service corporation as 
herein defined shall be authorized to do business in this State. (1941, c. 338, s. 
TMA ON Ceo Ss. Do Cal Zac oO Lacy 1149°5819655e5396"s scsi 69) 
Siilesl S67 ca 690Ns ell OTS cr 6423} 


Cross Reference. — As to authority of Com- 
mission for Health Services to regulate the sani- 
tation of private hospitals, etc., see § 130-170. 

Editor’s Note. — The 1973 amendment in- 
serted “a duly licensed chiropractor” in two 
places in the third paragraph. 

Session Laws 1965, c. 396, s. 4, provides: 
“Nothing in this act shall be construed to equate 
optometrists with physicians except to the ex- 
tent that each must be duly licensed.”’ , 

Session Laws 1965, c. 1169, s. 4, provides that 
the right to payment or reimbursement notwith- 
standing any provision to the contrary contained 
in any plan or policy shall be applicable only to 
those plans and policies entered into, issued, or 
renewed after Jan. 1, 1966, there being no legis- 
lative intent to impair or enlarge obligations un- 
der any existing contracts. 

Session Laws 1967, c. 690, s. 4, provides: 
“Nothing in this act shall be construed to equate 


podiatrists with physicians except to the extent 
that each must be duly licensed.” 

For comment on this Chapter, see 19 N.C.L. 
Rev. 487. 

Applicable provisions of Chapter 58. — For 
provisions of Chapter 58 of the General Statutes 
made applicable to hospital and medical service 
corporations, see notes to 8§ 58-41, 58-44.6, 
58-54.4, 58-250.1, 58-252, 58-257 and 58-257.1. 

For provisions of Chapter 58 of the General 
Statutes made applicable to medical service plan 
policies and hospital service plan policies issued 
under this Chapter, see § 58-251.3 and the note 
thereto. 

As to coverage to be afforded to mentally re- 
tarded and physically handicapped children, see 
§ 58-251.38. 

Cited in Cato v. Hospital Care Ass’n, 220 N.C. 
479, 17 8.E.2d 671 (1941). 


§ 57-1.1. Contract for joint assumption or underwriting of risks. — Any 
corporation organized or regulated by the provisions of this Chapter is 
authorized to enter into such contracts with any other firm or corporation for 
joint assumption or underwriting of any part or all of any risks undertaken upon 
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such terms and conditions as are approved by the Commissioner of Insurance. 
(1LO55MCr SUA Sel) 


§ 57-1.2. Premium or dues paid by employer, employee, principal or agent 
or jointly and severally. — Any premium or dues charged by a corporation 
regulated under the provisions of this Chapter may be paid by the employer, 
employee, principal, or agent, or jointly and severally. The term “employer” as 
used herein includes counties, municipal corporations, and all departments or 
subdivisions of the State, county, municipal corporation, and official boards 
including city and county boards of alcoholic control, together with all others 
co Peay the status of employer and employee, principal and agent. (1955, c. 

A IGeZ: 


§ 57-2. Incorporation. — Any number of persons not less than seven, 
desiring to form a nonprofit hospital service corporation, shall incorporate under 
the provisions of the general laws of the State of North Carolina governing 
corporations, but subject to the following provisions: 

(1) The certificate of incorporation of each such corporation shall have 
endorsed thereon or attached thereto, the consent of the Commissioner 
of Insurance, if he shall find the same to be in accordance with the 
provisions of this Chapter. 

(2) A statement of the services to be rendered by the corporation and the 
rates currently to be charged therefor which said statement shall be 
accompanied by two copies of each contract for services which the 
corporation proposes to make with its subscribers, and two copies of 
the type of contract which said corporation proposes to make with 
participating hospitals, shall have been furnished the Commissioner of 
Insurance; provided, however, that if the articles of incorporation of 
any such corporation within the meaning of this Chapter shall have 
been filed with the Secretary of State prior to March 15, 1941, the 
approval thereof by the Commissioner of Insurance shall be evidenced 
by a separate instrument in writing filed with the Secretary of State. 
(194 Cessoes: 2) 


§ 57-3. Hospital, physician and dentist contracts. — Any corporation 
organized under the provisions of this Chapter may enter into contracts for the 
rendering of hospital service to any of its subscribers by hospitals approved by 
the American Medical Association and/or the North Carolina Hospital 
Association, and may enter into contracts for the furnishing of, or the payment 
in whole or in part for, medical and/or dental services rendered to any of its 
subscribers by duly licensed physicians and/or dentists. All obligations arisin 
under contracts issued by such corporations to its subscribers shall be satisfie 
by payments made directly to the hospital or hospitals and/or physicians and/or 
dentists rendering such service, or direct to the subscriber or his, her, or their 
legal representatives upon the receipt by the corporation from the subscriber 
of a statement marked paid by the hospital(s) and/or physician(s) and/or 
dentist(s) or both rendering such service, and all such payments heretofore made 
are hereby ratified. Nothing herein shall be construed to discriminate against 
hospitals conducted by other schools of medical practice. 

On and after January 1, 1956, all certificates, plans or contracts issued to 
subscribers or other persons by hospital and medical and/or dental service 
corporations operating under Chapter 57 of the General Statutes shall contain 
a provision as follows: ‘After two years from the date of issue of this certificate, 
contract or plan no misstatements, except fraudulent misstatements made by 
the applicant in the application for such certificate, contract or plan, shall be used 
to oa said certificate, contract or plan, or to deny a claim for loss incurred or 
disability (as therein defined) commencing after the expiration of such two-year 
period. No claim for loss incurred or disability (as defined in the certificate, 
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contract or plan) commencing after two years from the date of issue of this 
certificate, contract or plan shall be reduced or denied on the ground that a 
disease or physical condition not excluded from coverage by name or specifically 
described, effective on the date of loss, had existed prior to the effective date 
of coverage of this certificate, contract or plan.” (1941, c. 388, s. 3; 1948, ¢. 537, 
Sete GAL Ci O24. Saas LOD oeee Go msmereL ool) C2 b149;) 


§ 57-3.1. Dentists’ services. — Any corporation organized under the 
provisions of this Chapter may, in addition to its authority to contract under G.S. 
57-3, enter into contracts to pay duly licensed dentists for treatment of fractures 
and dislocations of the jaw, and cutting procedures in the oral cavity other than 
extractions, repairs and care of the teeth and gums. (1957, c. O87.) 


§ 57-3.2. Nurses’ services. — No agency, institution or physician providing 
a service for which payment or reimbursement is required to be made under a 
contract governed by this Chapter shall be denied such payment or 
reimbursement on account of the fact that the service was rendered through 
a registered nurse acting under authority of rules and regulations adopted by 
ne hae of Medical Examiners and the Board of Nursing pursuant to G.S. 90-6 
and 90-162. 

Nothing herein shall be construed to authorize contracting with or making 
payments directly to a nurse not otherwise permitted. (1973, c. 486.) 


§ 57-4. Supervision of Commissioner of Insurance; form of contract with 
subscribers; schedule of rates. — No hospital service corporation shall enter 
into any contract with subscribers unless and until it shall have filed with the 
Commissioner of Insurance a specimen copy of the contract or certificate and 
of all applications, riders, and endorsements for use in connection with the 
issuance or renewal thereof to be formally approved by him as conforming to 
the section of this Chapter entitled “Subscribers’ contracts,’’ and conforms to 
all rules and regulations promulgated by the Commissioner of Insurance under 
the provisions of this Chapter. The Commissioner of Insurance shall, within a 
reasonable time after the filing of any such form, notify the corporation filing 
the same either of his approval or of his disapproval of such form. 

No corporation subject to the provisions of this Chapter shall enter into an 
contract with a subscriber after the enactment hereof unless and until it Shall 
have filed with the Commissioner of Insurance a full schedule of rates to be paid 
by the subscribers to such contracts and shall have obtained the Commissioner’s 
approval thereof. The Commissioner may refuse approval if he finds that such 
rates are excessive, inadequate or discriminatory or if he finds the form of 
subscribers’ contracts is unfair or discriminatory. At all times such rates and 
form of subscribers’ contracts shall be subject to modification and approval of 
the Commissioner of Insurance under rules and regulations adopted by the 
Commissioner, in conformity to this Chapter. (1941, c. 388, s. 4.) 


§ 57-4.1. Public hearings on revision of existing schedule or establishment 
of new schedule; publication of notice. — Whenever any hospital service - 
corporation licensed under this Chapter makes a rate filing or any proposal to 
revise an existing rate schedule or contract form, the effect of which is to 
increase or decrease the charge for its contracts, or to set up a new rate schedule, 
and such rate schedule is subject to the approval of the Commissioner, such 
hospital service corporation shall file its proposed rate change or contract form 
and supporting data with the Commissioner, who shall thereafter, before actin 
on any such proposal, order a public hearing thereon, if such hearing is Sentaae 
by the rules and regulations adopted by the Commissioner of Insurance; and 
then in accordance therewith fix a time and place for such hearing not earlier 
than 20 days thereafter. The hospital service corporation making such proposal 
shail, not more than 10 days prior to the time of such public hearing, cause to 
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be published in a daily newspaper or newspapers published in North Carolina, 
aids in accordance with the rules and regulations of the Commissioner of 
Insurance, a notice, in the form and content approved by the Commissioner, 
setting forth the nature and effect of such proposal and the time and place of 
the public hearing to be held. (19538, ¢. 1118.) 


§ 57-5. Application for certificate of authority or license. — No corporation 
subject to the provisions of this Chapter shall issue contracts for the rendering 
of hospital or medical and/or dental service to subscribers, until the 
Commissioner of Insurance has, by formal certificate or license, authorized it 
to do so. Application for such certificate of authority or license shall be made 
on forms to be supplied by the Commissioner of Insurance, containing such 
information as he shall deem necessary. Each application for such certificate of 
authority or license, as a part thereof shall be accompanied by duplicate copies 
of the following documents duly certified by at least two of the executive 
officers of such corporation: 

(1) Certificate of incorporation with all amendments thereto. 

(2) Bylaws with all amendments thereto. 

(3) Each contract executed or proposed to be executed by and between the 
corporation and any participating hospital, and/or physicians under the 
terms of which hospital and/or medical and/or dental service is to be 
furnished to subscribers to the plan. 

(4) Each form of contract, application, rider, and endorsement, issued or 
proposed to be issued to subscribers to the plan, or in renewal of any 
of contracts with subscribers to the plan, together with a table of rates 
charged or proposed to be charged to subscribers for each form of such 
contract. 

(5) Financial statement of the corporation which shall include the amounts 
of each contribution paid or agreed to be paid to the corporation for 
working capital, the name or names of each contributor and the terms 
HSC CONLTIDILIOM A LULL, C. nom, Sao), L945: C..0ddgSaoml ool CLEA.) 


§ 57-6. Issuance of certificate. — Before issuing any such license or 
certificate the Commissioner of Insurance may make such an examination or 
he Se laeet as he deems expedient. The Commissioner of Insurance shall issue 
a certificate of authority or license upon the payment of an annual fee of one 
hundred dollars ($100.00) and upon being satisfied on the following points: 

(1) The applicant is established as a bona fide nonprofit hospital service 
corporation as defined by this Chapter. 

(2) The rates charged and benefits to be provided are fair and reasonable. 

(3) The amounts provided as working capital of the corporation are 
repayable only out of earned income in excess of amounts paid and 
payable for operating expenses and hospital and medical and/or dental 
expenses and such reserve as the Department of Insurance deems 
adequate, as provided hereinafter. 

(4) That the amount of money actually available for working capital be 
sufficient to carry all acquisition costs and operating expenses for a 
reasonable period of time from the date of the issuance of the 
eertificate: (1941 Cc; aa0, 807 1943, c.. 5387, SJAs1 94% c, 820, s. 2; 1961, 
Pll49 } 


§ 57-7. Subscribers’ contracts; required and prohibited provisions. — (a) 
Every contract made by a corporation subject to the provisions of the Chapter 
shall be for a period not to exceed 12 months, and no contract shall be made 
providing for the inception of benefits at a date later than one year from the 
date of the contract. Any such contract may provide that it shall be automatically 
renewed for a similar period unless there shall have been one month’s prior 
written notice of termination by either the subscriber or the corporation. 
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(b) Contracts may be issued which entitle one or more persons to benefits 
thereunder, provided that persons entitled to benefits thereunder, other than the 
certificate holder, are either spouse, lawful or legally adopted child of the 
certificate holder or his spouse, or other members of the immediate family of 
the certificate holder who reside in the same household with certificate holder 
and are legally, equitably, or morally dependent upon and rely upon certificate 
holder to a material degree for the reasonable necessities of life, such as food, 
clothing, lodging, maintenance, support, and/or education. 

(c) Every contract entered into by any such corporation with any subscriber 
thereof shall be in writing and a certificate stating the terms and conditions 
thereof shall be furnished to the subscriber to be kept by him. No such certificate 
form, other than to group subscribers of groups of 10 or more certificate holders 
or those issued pursuant to a master group contract covering 10 or more 
certificate holders shall be made, aan or delivered in this State unless it 
contains the following provisions, provided, however, groups between five and 
10 certificate holders complying with and maintaining eligibility status under 
regulations approved by the Commissioner of Insurance for group enrollment 
may be cancelled if aa participation falls below the minimum participation of 
five certificate holders; or if the group takes other group hospital, medical or 
surgical coverage: 

(1) A statement of the amount payable to the corporation by the subscriber 
and the times at which and manner in which such amount is to be paid; 
this provision may be inserted in the application rather than in the 
certificate. Application need not be attached to certificate. 

(2) A statement of the nature of the benefits to be furnished and the period 
during which they will be furnisned. 

(3) A statement of the terms and conditions, if any, upon which the contract 
may be cancelled or otherwise terminated at the option of either party. 
Said statement shall be in the following language: 

a. “Renewability”: Any contract subject to the provisions hereof is 
renewable at the option of the subscriber unless sufficient notice 
in writing of nonrenewal is mailed to the subscriber by the 
corporation addressed to the last address recorded with the 
corporation. 

b. “Sufficient notice” shall be as follows: 

1. During the first year of any such contract, or during the first 
year following any lapse and reinstatement, or reenrollment, 
a period of 30 days. 

2. During the second and subsequent years of continuous 
coverage, a number of full calendar months most nearly 
equivalent to one fourth the number of months of continuous 
coverage from the first anniversary of the date of issue or 
reinstatement or reenrollment, ghee date is more recent, 
to the date of mailing of such notice. 

3. No period of required notice shall exceed two years, and no 
renewal hereunder shall renew any such contract for any 
period beyond the required period of notice except by written 
agreement of the subscriber and corporation. 

Any such contract may be modified, terminated or cancelled by the 
corporation at any time at its option, upon: 

a. Nonpayment of fees or dues as required, or 

b. Failure or refusal to comply with rate or benefit changes approved 
by the State Insurance Department after public hearing as outlined 
in G.S. 57-4.1. 

c. Failure or refusal after 80 days’ written notice to subscriber to 
transfer into hospital and medical and/or dental service plan 
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serving the area to which he has changed residence and is eligible 
for or to which corporation is required to transfer by interplan 
agreement of transfer. 

d. The provisions of these amendments to subsection (c) and (c)(3) shall 
apply only to such contracts as are first issued on and after 
January 1, 1956. 

(4) A statement that the contract includes the endorsement thereon and 
attached papers, if any, and together with the applications contains the 
entire contract. 

(5) A statement that if the subscriber defaults in making any payment, 
under the contract, the subsequent acceptance of a payment by the 
corporation at its home office shall reinstate the contract, but with 
respect to sickness and injury, only to cover such sickness as may be 
first manifested more than 10 days after the date of such acceptance. 

(d) In every such contract made, issued or delivered in this State: 

(1) All printed portions shall be plainly printed; 

(2) The exceptions from the contract shall appear with the same prominence 
as the benefits to which they apply; aad 

(3) If the contract contains any provision purporting to make any portion 
of the articles, constitution or bylaws of the corporation a part of the 
contract, such portion shall be set forth in full. 

(e) A hospital service corporation may issue a master group contract with the 
approval of the Commissioner of Insurance provided such contract and the 
individual certificates issued to members of the group, shall comply in substance 
to the other provisions of this Chapter. Any such contract may provide for the 
adjustment of the rate of the premium or benefits conferred as provided in said 
contract, and in accordance with an puiusanen! schedule filed with and approved 
by the Commissioner of Insurance. If such master group contract is issued, 
eNebed or modified, the subscribers’ contracts issued in pursuance thereof are 
altered or modified accordingly, all laws and clauses in subscribers’ contracts 
to the contrary notwithstanding. Nothing in this Chapter shall be construed to 
prohibit or prevent the same. Forms of such contract shall at all times be 
furnished upon request of subscribers thereto. 

(f) Any hospitalization contract renewed in the name of the subscriber during 
the grace period shall be construed to be a continuation of the contract first 
issued. (1941, c. 388, s. 7; 1947, c. 820, ss. 3, 4; 1955, c. 679, ss. 1-3; 1957, c. 1085, 
8. 1):1961; c.. 1149.) 


Cross Reference. — As to contracts covering 
newborn infants, see § 58-251.4. 


§ 57-8. Investments and reserves. — No hospital service corporation shall 
invest in any securities other than securities permitted by the laws of this State 
for the investment of assets of life insurance companies, banks, trust companies, 
executors, administrators and guardians. 


Every such corporation after the first full ype of doing business after the 
passage of this Chapter shall accumulate and maintain, in addition to proper 
reserves for current administrative liabilities and whatever reserves are deemed 
adequate and proper by the Commissioner of Insurance for unpaid hospital 
and/or eaedicalattd) or dental bills, and unearned membership dues, a special 
contingent surplus or reserve at the following rates annually of its gross annual 
collections from membership dues, exclusive of receipts from cost plus plans, 
until said reserve shall Raia three times its average monthly expenditures for 
hospital and/or medical and/or dental claims and administrative and selling 
expenses: 
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Any such corporation may accumulate and maintain a contingent reserve in 
excess of the reserve hereinabove provided for, not to exceed an amount equal 
to six times the average monthly expenditures for hospital and/or medica] and/ 
or dental claims and administrative and gerne expenses. 

In the event the Commissioner of Insurance finds that special conditions exist 
warranting an increase or decrease in the reserves or schedule of reserves, 
hereinabove provided for, it may be modified by the Commissioner of Insurance 
accordingly, provided however, when special conditions exist warranting an 
increase in said schedule of reserves, atk schedule shall not be increased by the 
Commissioner of Insurance until a reasonable length of time shall have elapsed 
after notice of such increase. (1941, c. 338, s. 8; 1948, c. 537, s. 5; 1947, c. 820, 
Sub? L9G 1c eA) 


Cross References. — As to investments by ments by executors, administrators and guard- 
banks, see 8§ 53-44, 53-45 and 53-60. As toinvest- ians, see 88 36-1 to 36-5.1. 


§ 57-9. Reports filed with Commissioner of Insurance. — Every such 
corporation shall annually on or before the first day of March of each year, file 
in the office of the Commissioner of Insurance a sworn statement verified by 
at least two of the principal officers of the said corporation showing its condition 
on the thirty-first day of December, then next preceding; which shall be in such 
form and shall contain such matter as the Commissioner of Insurance shall 
prescribe. In case any such corporation shall fail to file any such annual 
statement as herein required, the said Commissioner of Insurance shall be 
authorized and empowered to suspend the certificate of authority issued to such 
corporation until such statement shall be properly filed. (1941, c. 338, s. 9.) 


§ 57-10. Visitations and examinations. — The Commissioner of Insurance 
or any deputy or examiner or other person whom he may appoint shall have the 
power of visitations and examination into the affairs of any such corporation 
and free access to all the books, papers and aocuments that relate to the business 
of the corporation, and may summon and qualify witnesses under oath to 
examine its officers, agents, or employees or other persons in relation to the 
affairs, transactions and conditions of the corporation, the actual expense of 
which shall be paid by the association so examined. (1941, c. 338, s. 10.) 


§ 57-11. Expenses. — All acquisition expenses in connection with the 
solicitation of subscribers to such hospital aed or medical and/or dental service 
plan and administration costs including salaries paid to officers of the 
corporations, if any, shall at all times be subject to inspection by the 
Commissioner of Insurance. (1941, c. 388, s. 11; 1943 c. 537, s. 6; 1961, c. 1149.) 


§ 57-12. Licensing of agents. — Every agent of any hospital service 
corporation authorized to do business in this State under the provisions of this 
Chapter shall be required to obtain annually from the Commissioner of 
Insurance a license under the seal of his office showing that the company for 
which he is agent is licensed to do business in this State and that he is an agent 
of such company and duly authorized to do business for it. And every such agent, 
on demand, shall exhibit his license to any officer or to any person from whom 
he shall solicit hospital service. For said license, each agent shall annually pay 
the sum of one dollar ($1.00). Before a license is issued to an agent, hereunder, 
the agent and the company for which he desires to act, shall apply for the license 
on forms to be prescribed by the Commissioner of Insurance, and before he 
issues a license to such agent, the Commissioner or Insurance shall satisfy 
himself by examination, or otherwise, that the person applying for a license as 
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an agent is a person of good moral character, that he intends to hold himself 
out in good faith as a hospital and/or medical and/or dental service agent and 
has sufficient ONIeIES of the business proposed to be done; that he has not 
willfully violated any of the insurance laws of the State, and that he is a proper 
person for such position, and that such license, if issued, shall serve the public’s 
interest. For said examination applicant shall pay the sum of ten dollars $10.00): 
Provided, that where an applicant has already paid the ten-dollar ($10.00) 
examination fee prescribed in G.S. 105-228.7, such applicant shall not be required 
to pay an additional examination fee. All agents operating as such for a 
corporation subject to the provisions of this Chapter on the date of its ratification 
are deemed qualified to act as such without the examination herein provided for. 
Licenses issued hereunder shall be subject to revocation by the Commissioner 
of Insurance for cause after notice and hearing and if any person shall assume 
to act as an agent or broker without obtaining the license herein provided for, 
or makes any false statements or representations concerning the said hospital 
and/or medical and/or dental service, knowingly or willfully, he shall be guilty 
of a misdemeanor and upon conviction shall be punished by a fine of not less 
than one hundred dollars ($100.00) nor more than five hundred dollars ($500.00) 
for each offense. (1941, c. 338, s. 12; 1948, c. 537, s. 7; 1947, c. 1028, s. 1; 1961, 
c. 1149; 1971, c. 1080, s. 2.) 


§ 57-12.1. Medical, dental and hospital service associations and agent to 
transact business through licensed agents only. — No medical and/or dental 
or sie nes service association; nor any agent of any association shall on behalf 
of such association or agent, knowingly permit any person not licensed as an 
agent as provided by law, to solicit, negotiate for, collect or transmit a premium 
for a new contract of medical and/or dental or hospital service certificate or to 
act in any way in the negotiation for any contract or policy; provided, no license 
shall be required of the following: 


(1) Persons designated by the association or subscriber to collect or deduct 
or transmit premiums or other charges for medical and/or dental care 
or hospital contracts, or to ipa oumD such acts as may be required for 
providing coverage for additional persons who are eligible under a 
master contract. 

(2) An agency office employee acting in the confines of the agent’s office, 
under the direction and supervision of the duly licensed agent and 
within the scope of such agent’s license, in the acceptance of request 
for insurance and payment of premiums, and the performance of 
ie stenographic, and similar office duties. (1955, c. 1268; 1961, c. 
11:49: 


§ 57-13. Revocation of certificate of authority; dissolution. — Whenever 
the Commissioner of Insurance shall find as a fact that any corporation subject 
to the provisions of this Chapter is being operated for profit or fraudulently 
conducted, or is not complying with the provisions of this Chapter, he shall be 
authorized to revoke the certificate of authority or license theretofore granted 
after notice and hearing, and may at any time thereafter institute or cause to 
be instituted the necessary proceedings under the laws of this State looking to 
the dissolution of such corporation, and any dissolution, liquidation, merger, or 
reorganization of a corporation or corporations subject to the provisions of this 
Chapter shall be under the supervision of the Commissioner of Insurance who 
shall have all powers with respect thereto granted to him under the insurance 
laws of this State. If, at any time, a corporation organized under the provisions 
of this Chapter is financially unable to comply with the provisions of this Chapter 
or to comply with any of the provisions of any of the hospital contracts or 
subscribers’ contracts issued by said corporation in pursuance of this Chapter, 
the Commissioner of Insurance shall have the right without court action, to 
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transfer all its assets, liabilities, and obligations, to any other corporation, 
whether organized under the provisions of this Chapter, or not, under such 
contract of reinsurance with such transferee corporation, that he deems to the 
best interests of the corporation, its members and creditors whose assets, 
obligations and liabilities, are transferred. This action on the part of the 
Commissioner of Insurance is without prejudice to the rights of the corporations 
whose assets, liabilities and obligations are so transferred, to institute other and 
proper legal remedies, and to question the action so taken by the Commissioner 
of Insurance as herein eegvitied! provided, however, that the action taken by the 
Commissioner of Insurance herein shall not be affected pending a final 
determination by the court with reference thereto. (1941, c. 388, s. 13; 1943, c. 
DST, St SLOT ee LUSO tse a.) 


§ 57-14. Taxation. — For the purpose of raising revenues sufficient to defray 
the expenses of the administration of this Chapter, and in lieu of all other 
state-levied taxes, an annual franchise or privilege tax is hereby levied upon 
every corporation subject to the provisions of this Chapter at the rate of one 
third of one percent (1/, of 1%) of the gross annual collections from membership 
dues exclusive of receipts from cost plus plans. The real and personal property 
of such corporations is taxable under the provisions of Subchapter II of Chapter 
105 of the General Statutes. (1941, c. 338, s. 14; 1965, c. 1128; 1973, c. 839.) 


Editor’s Note. — The 1973 amendment de- first sentence, added the present second 


leted the former first and second sentences, 
which exempted the corporations from all 
State and local taxes, but provided that noth- 
ing in the section should prevent the corpora- 
tion from paying for services rendered by mu- 


sentence and deleted the former last sen-' 
tence, appropriating $4,000 annually to be paid 
to the Department of Insurance for its use in the 
discharge of the duty imposed upon the Commis- 
sioner of Insurance by this Chapter. 


For comment on this provision, see 19 N.C.L. 


nicipalities and counties. The amendment 
Rev. 518. 


also inserted “state-levied” in the present 


§ 57-15. Amendments to certificate of incorporation. — Any corporation 
subject to the provisions of this Chapter may hereafter amend its charter in the 
following manner only: 


(1) a. A meeting of the board of directors, trustees or other governing 
authority shall be called in accordance with the bylaws specify- 
ing the amendment to be voted upon at such meeting. 


b. If at such meeting two thirds of the directors, trustees or other 
governing authority present vote in favor of the proposed 
amendment, then the president and secretary shall under oath 
make a certificate to this effect, which certificate shall set forth 
the call for such meeting, a statement showing service of such call 
upon all directors, and a certified copy of so much of the minutes 
of the meeting as relate to the adoption of the proposed 
amendment. 


c. Said officers shall cause said certificate to be published once a week 
for two consecutive weeks in a newspaper in Raleigh and in the 
county where the corporation’s principal office is located, or posted 
at the courthouse door if no newspaper be published within the 
county. Said printed or posted notices shall be in such form and of 
such size as the Commissioner may approve, and in addition to 
setting forth in full the certificate required in paragraph b shall 
state that application for amending the corporation’s charter in the 
manner specified has been proposed by the board of directors, 
trustees, or other governing authority, and shall also state the time 
set for the meeting of certificate holders thereby called to be held 
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at the principal office of the corporation to take action on the 
proposed amendment. A true copy of such notice shall be filed with 
the Commissioner. Such publication and filing of notice shall be 
completed at least 30 days prior to the date set therein for the 
meeting of the certificate holders and due proof thereof shall be 
filed with the Commissioner at least 15 days prior to the date of 
such meeting. If the meeting at which the proposed amendment 
is to be considered is a special meeting, rather than a regular 
annual meeting of certificate holders, such special meeting can be 
called only after the Commissioner has given his approval in 
writing, and the published notice shall show the fact of such 
approval. At said meeting those present in person or represented 
by proxy shall constitute a quorum. 

d. If at such certificate holders’ meeting two thirds of those present 
in person or by proxy shall vote in favor of any proposed 
amendment, the president and secretary shall make a certificate 
under oath setting forth such fact together with the full text of 
the amendment thus approved. Said certificate shall, within 30 days 
after such meeting, be submitted to the Commissioner for his 
approval as conforming to the requirement of law, and it shall be 
the duty of the Commissioner to act upon all proposed amendments 
within 10 days after filing of such certificates with him. Should the 
Commissioner approve the proposed amendment or amendments, 
he shall certify this fact, together with the full text of such 
amendments as are approved by him, to the Secretary of State who 
shall thereupon issue the charter amendment in the usual form. 
Should the Commissioner disapprove of any amendment, then the 
same Shall not be allowed. 

(2) All charters and charter amendments heretofore issued upon application 
of the board of directors, trustees or other governing authority of any 
corporations subject to the provisions of this Chapter are hereby 
validated. 

(3) The charter of any corporation subject to the provisions of this Chapter 
may be amended to convert that corporation, so amending its charter, 
into either a mutual nonstock or stock accident and health insurance 
company or life insurance company subject to the provisions of Chapter 
58 of the General Statutes of North Carolina provided the rights of the 
subscribers or certificate holders in the reserves and capital of such 
corporation are adequately protected under rules and regulations 
adopted by the Commissioner of Insurance. (1941, c. 338, s. 15; 1947, 
Cac wSibs LIDS sew ltl Aes) 


§ 57-16. Cost plus plans. — Any corporation organized under the provisions 
of this Chapter shall be authorized as agent of any other corporation, firm, 
group, partnership, or association, or any subsidiary or subsidiaries thereof, 
municipal corporation, State, federal government, or any agency thereof, to 
administer on behalf of such corporation, firm, group, partnership, or 
association, or any subsidiary or subsidiaries thereof, municipal corporation, 
State, federal government, or any agency thereof, any group hospitalization or 
medical and/or dental service plan, promulgated by such corporation, firm, 
group, partnership, or association, or any subsidiary or subsidiaries thereof, 
municipal corporation, State, federal government, or any agency thereof, on a 
cost plus administrative expense basis, provided said other corporation, firm, 
group, partnership, or association, or any subsidiary or a aitiares thereof, 
municipal corporation, State, federal government, or any agency thereof shall 
have had an active existence for at least one year preceding the establishment 
of such plan, and was formed for purposes other than procuring such group 
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hospitalization and/or medical and/or dental service coverage in a cost plus 
administrative expense basis, and provided only that administrative costs of 
such a cost plus plan administered by a corporation organized under the 
provisions of this Chapter, acting as an agent as herein provided, shall not 
exceed the remuneration received therefor, and provided further that the 
corporation organized under this Chapter administering such a plan shall have 
no liability to the subscribers or to the hospitals for the success or failure, 
liquidation or dissolution of such group hospitalization or medical and/or dental 
service plan and provided further, that nothing herein contained shall be 
construed to require of said corporation, firm, group, partnership, or association, 
or any subsidiary or subsidiaries thereof, municipal corporation, State, federal 
government, or any agency thereof, conformity to the provisions of this Chapter 
if such group hospitalization is administered by a corporation organized under 
this Chapter, on a cost plus expense basis. The administration of any cost plus 
plans as herein aeodent shall not be subject to regulation or supervision by the 
Commissioner of Insurance. (1941, c. 338, s. 16; 1943, c. 587, s. 9; 1947, c. 820, 
Slt wLOGR RCM 


§ 57-17. Preexisting hospital service corporations. — No corporations 
organized under the laws of this State prior to the ratification of this Chapter, 
for the purposes herein provided, shall be required to reincorporate as provided 
for herein, and the provisions of this Chapter shall apply to said corporations 
only with regard to operations by said corporations with respect to subscribers’ 
contracts, participating hospital contracts, reserves, investments, reports, 
visitations, expenses, taxation, amendments to charters, supervision of 
Commissioner of Insurance, application for certificate, issuance of certificates, 
licensing of agents after the hee of the passage of this Chapter, provided, 
however, aS soon as practical hereafter and in accordance with rules and 
regulations adopted by the Commissioner of Insurance said corporations shall 
conform to this Chapter as near as practical with respect to subscribers’ 
contracts, endorsements, riders, and applications entered into prior to the 
ratification of this Chapter. (1941, c. 388, s. 17.) 


§ 57-18. Construction of Chapter as to single employer plans; associations 
exempt. — Nothing in this Chapter shall be construed to affect or apply to 
hospital or medical and/or dental service plans which limit their membership to 
employees and the immediate members of the families of the employees of a 
single employer or his or its subsidiary or subsidiaries and which plans are 
operated by such employer of such limited group of the employees; nor shall this 
Chapter be construed to affect or apply to any nonstock, nonprofit medical 
service association which was, on January 1, 1943, organized solely for the 
purpose of, and actually engaged in, the administration of any medical service 
plan in this State upon contracts and participating agreements with physicians, 
surgeons, or medical societies, whereby such physicians or surgeons underwrite 
such plan by contributing their services to members of such association upon 
agreement with such association as to the schedule of fees to apply and the rate 
and method of payment by the association from the common fund paid in 
emsticily by the members for medical, surgical and obstetrical care; and such 

ospital service plans, and such medical service associations as are herein 
specifically described, are hereby exempt from the provisions of this Chapter. 
The Commissioner of Insurance may require from any such hospital service plan 
or medical service association such information as will enable him to determine 
whether such hospital service plan or medical service association is exempt from 
the provisions of this Chapter. (1941, c. 338, s. 18; 1948, c. 587, s. 10; 1947, ¢. 
120219615 Ce T1449} 


§ 57-19. Merger or consolidation, proceedings for. — Any two or more 
hospital and/or medical and/or dental service corporations organized under 


386 


§ 57-19 CH. 57. HOSPITAL, ETC., SERVICE CORPS. § 57-19 


and/or subject to the provisions of this Chapter as determined by the 
Commissioner of Insurance may, as Shall be specified in the agreement 
hereinafter required, be merged into one of such constituent corporations, herein 
designated as the surviving corporation, or may be consolidated into a new 
corporation to be formed by the means of such consolidation of the constituent 
corporations, which new corporation is herein designated as the resulting or 
consolidated corporation, and the directors and/or trustees, or a majority of 
them, of such corporations as desire to consolidate or merge, may enter into an 
agreement signed by them and under the corporate seals of the respective 
corporations, aaachibine the terms and conditions of consolidation or merger, 
the mode of carrying the same into effect and stating such other facts as can 
be stated in the case of a consolidation or merger, stated in such altered form 
as the circumstances of the case require, and with such other details as to 
conversion of certificates of the subscribers as are deemed necessary and/or 
proper. 

Said agreement shall be submitted to the certificate holders of each 
constituent corporation, at a separate meeting thereof, called for the purpose 
of taking the same into consideration; of the time, place and object of which 
meeting due notice shall be given by publication once a week for two consecutive 
weeks in some newspaper published in Raleigh, North Carolina, and in the 
counties in which the principal offices of the constituent corporations are 
located, and if no such paper is published in the county of the principal office 
of such constituent corporations, then said notice shall be posted at the 
courthouse door of said county or counties for a period of two weeks. 

Said printed or posted notices shall be in such form and of such size as the 
Commissioner of Insurance may approve. A true copy of said notices shall be 
filed with the Commissioner of Insurance. 

Such publication and filing of notices shall be completed at least 15 days prior 
to the date set therein for the meeting, and due proof thereof shall be filed with 
the Commissioner of Insurance at least 10 days prior to the date of such meeting. 

At this meeting those present in person or represented by proxy shall 
constitute a quorum and said agreement shall be considered and voted upon by 
ballot in person or by proxy or both taken for the adoption or rejection of the 
same; a if the votes of two thirds of those at said meeting voting in person 
or by proxy shall be for the adoption of the said agreement, then that fact shall 
be certified on said agreement by the president and secretary of each such 
corporation, under the seal thereof. 

The agreement so adopted and certified shall be signed by the president or 
vice-president and secretary or assistant secretary of each of such corporations 
under the corporate seals thereof and acknowledged by the president or vice- 
president of each such corporation before any officer authorized by the laws of 
this State to take acknowledgement of deeds to be the respective act, deed, and 
agreement of each of said corporations. 

The said agreement shall be submitted to and approved by the Commissioner 
of Insurance, in advance of the merger or consolidation and his approval thereof 
Jah be indicated by his signature being affixed thereto under the seal of his 
office. 

The Commissioner shall not approve any such plans, unless, after a hearing, 
he finds that it is fair, equitable to certificate holders and members, consistent 
with law, and will not conflict with the public interest. 

The agreement so certified and acknowledged with the approval of the 
Commissioner of Insurance noted thereon, shall be filed in the office of the 
Secretary of State, and shall thenceforth be taken and deemed to be the 
permenant and act of consolidation or merger of said Sa and a copy 
of said agreement and act of consolidation or merger duly certified by the 
Secretary of State under the seal of his office shall also be recorded, in the office 
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of the register of deeds of the county of this State in which the principal office 
of the surviving or consolidated corporation is, or is to be established, and in 
the office of the registers of deeds of the counties of this State in which the 
respective corporations so merging or consolidating shall have their original 
certificates of incorporation recorded, and also in the office of the register of 
deeds in each county in which either or any of the corporations entering into 
merger or consolidation owns any real estate; and such record, or a certified copy 
thereof, shall be evidence of the agreement and act of consolidation or merger 
of said corporations, and of the observance and performance of all acts and 
conditions necessary to have been observed and performed precedent to such 
consolidation or merger. When an agreement shall have been signed, authorized, 
adopted, acknowledged, approved, and filed and recorded as hereinabove set 
forth in this section, for all purposes of the laws of this State, the separate 
existence of all constituent corporations, parties to said agreement, or of all such 
constituent corporations, except the one into which the other or others of such 
constituent corporations have been merged, as the case may be, shall cease and 
the constituent corporations shall become a new corporation, or be merged into 
one of such corporations, as the case may be, in accordance with the provisions 
of said agreement, possessing all the rights, privileges, powers and franchises 
as well of a public as of a private nature, of each of said constituent corporations, 
and all and singular, the rights, privileges, powers and franchises of each of said 
corporations, and all property, real, personal and mixed, and all debts due to any 
of said constituent corporations on whatever account, shall be vested in the 
corporation resulting from or surviving such consolidation or merger, and all 

roperty, rights, privileges, powers, and franchises and all and every other 
interest shall be thereafter as effectually the property of the resulting or 
surviving corporation as they were of the several and respective constituent 
corporations, and the title to any real estate, whether vested by deed or 
otherwise, under the laws of this State, vested in any such constituent 
corporations shall not revert or be in any way impaired by reason of such 
consolidation or merger; provided, however, that all rights of creditors and all 
lens upon the property of either of or any of said constituent corporations shall 
be preserved, unimpaired, limited in lien to the property affected by such lien 
at the time of the merger or consolidation, and all Sete liabilities, and duties 
of the respective constituent corporations shall thenceforth attach to said 
resulting or surviving corporation, and may be enforced against it to the same 
extent as if said debts, liabilities, and duties had been incurred or contracted by 
it; and further provided that notice of any said liens, debts, liabilities, and duties 
is given in writing to the resulting or surviving corporation within six months 
after the date of the filing of the agreement of merger in the office of the 
Secretary of State. All such liens, debts, liabilities, and duties of which notice 
is not given as provided herein are forever barred. The certificate of 
incorporation of the surviving corporation shall be deemed to be amended to the 
extent, if any, that the changes in its certificates of incorporation are stated in 
the agreement of merger. All certificates theretofore issued and outstanding 
by each constituent corporation in good standing upon the date of the filing of 
such agreement with the Secretary of State without reissuance thereof by the 
resulting or surviving corporation shall be the contract and agreement of the 
resulting or surviving corporation with each of the certificate holders thereof 
and subject to all terms and conditions thereof and of the agreement of merger 
filed in the office of the Secretary of State. 


Any action or proceeding pending by or against any of the corporations 
consolidated or merged may be prosecuted to judgment as if such consolidation 
or merger had not taken place, or the corporations resulting from or surviving 
such consolidation or merger may be substituted in its place. 
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The liability of such constituent corporations to the certificate holders thereof, 
and the rights or remedies of the creditors thereof, or persons doing or 
transacting business with such corporations, shall not, in any way, be lessened 
or impaired by the consolidation or merger of two or more of such corporations 
under the provisions of this section, except as provided in this section. 

When two or more corporations are consolidated or merged, the corporation 
resulting from or surviving such consolidation or merger shall have the power 
and authority to continue any contracts which any of the constituent 
corporations might have elected to continue. All contracts entered into between 
any constituent corporations and any other persons shall be and become the 
contract of the resulting corporations according to the terms and conditions of 
said contract and the agreement of consolidation or merger. 

For the filing of the agreement as hereinabove provided, the Secretary of 
State is entitled to receive such fees only as he would have received had a new 
corporation been formed. 

Any agreement for merger and/or consolidation as shall conform to the 
provisions of this section, shall be binding and valid upon all the subscribers, 
certificate holders and/or members of such constituent corporations, provided 
only that any subscriber, certificate holder and/or member who shall so indicate 
his disapproval thereof to the resulting, consolidated or surviving corporation 
within 90 days after the filing of said agreement with the Secretary of State 
Shall be entitled to receive all unearned portions of premiums paid on his 
certificate from and after the date of the receipt of the application therefor by 
the resulting, surviving, or consolidated corporation; each subscriber, certificate 
holder and/or member who shall not so indicate his or her disapproval of said 
agreement and said merger within said period of 90 days is deemed and 
presumed to have approved said agreement and said merger and/or 
consolidation and shall have waived his or her right to question the legality of 
said merger and/or consolidation. 

No director, officer, subscriber, certificate holder and/or member as such of 
any such corporation, except as is expressly provided by the plan of merger or 
consolidation, shall receive any fee, commission, other compensation or valuable 
consideration whatever, for in any manner aiding, promoting or assisting in the 
merger or consolidation. (1947, c. 820, s. 8; 1961, c. 1149; 1967, c. 823, s. 25.) 


Cross Reference. — See Editor’s note to 8 


§ 57-19.1. Merger. — Nothing in this Chapter shall be construed to prohibit 
or prevent a corporation organized under, or subject to, the provisions of this 
Chapter from merging or consolidating with a mutual nonstock or stock accident 
and health insurance company or life insurance company operating under the 
provisions of Chapter 58 of the General Statutes of North Carolina provided the 
rights of the subscribers or certificate holders in the reserves and capital of such 
merging or consolidating corporation are adequately protected under rules and 
regulations adopted by the Commissioner of Insurance. The provisions of this 
Chapter shall be followed with reference to the adoption of such contract of 
merger or consolidation by the corporation operating under this Chapter and 
such contract, upon adoption, shall be approved and filed as herein provided. The 
laws of merger or consolidation applicable to the other corporation with which 
merger or consolidation is proposed shall be followed by such other corporation. 
11955). 621 12458373.) 


§ 57-20. Commissioner of Insurance determines corporations exempt 
from this Chapter. — The Commissioner of Insurance may require from any 
corporation writing any hospital service contracts and any corporation writing 
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medical and/or dental service contracts or any or all of them, such information 
as will enable him to determine whether such corporation is subject to the 
provisions of this Chapter. (1947, c. 820, s. 9; 1961, c. 1149.) 
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Chapter 58. 


Insurance. 

SUBCHAPTER I. INSURANCE Sec. 
DEPARTMENT. 58-21. Annual statements to be filed with 

Articlesl. Commissioner. 
58-22. Punishment for making false statement. 
Title and Definitions. 58-23, 58-24. [Repealed. ] 
oe 58-25. Record of business kept by companies 
58-1 Title of the Chapter. and agents; Commissioner may in- 
58-2. Definitions. 58-25.1. C lees . a] 
Gone Clonikabbackineltr aries -25.1. Commissioner may require special re- 
ports. 


58-3.1. Motor vehicle warranties. 


Article 2. 


Commissioner of Insurance. 


58-4. Department established. 

58-5. Commissioner’s election and term of of- 
fice. 

58-6. Salary of Commissioner. 

58-7. Bond of Commissioner. 


58-7.1. Chief deputy commissioner. 

58-7.2. Chief actuary. 

58-7.3. Other deputies, actuaries, examiners and 
employees. 

58-8. Seal of Department. 

58-9. Powers and duties of Commissioner. 

58-9.1. Orders of Commissioner; when writing 
required. 

58-9.2. Examinations, investigations and hear- 
ings; notice of hearing. 

58-9.3. Court review of orders and decisions. 

58-9.4. Court review of rates and classification. 

58-9.5. Procedure on appeal under 8 58-9.4. 

58-9.6. Extent of review under § 58-9.4. 

58-10. Commissioner to supervise local inspec- 
tors. 

58-11. Office of Commissioner a public office; 
records, etc., subject to inspection. 

58-12. Original documents and certified copies 
as evidence. 

58-13. Admissibility of certificate as evidence of 
agent’s authority. 

58-14. Reports of Commissioner to the Governor 
and General Assembly. 

58-15. Authority over all insurance companies; 
no exemptions from license. 

58-16. Examinations to be made. 

58-16.1. Examination dispensed with under cer- 
tain circumstances. 

58-16.2. Results of examination not to be made 
public until company is given op- 
portunity to be heard; exception. 

58-17. Oath required for compliance with law. 

58-18. Investigation of charges. 

58-19, 58-20. [Repealed.] 


58-26. Commissicner may require records, re- 
ports, etc., for agencies, agents 


and others. 

58-27. Books and papers required to be exhib- 
ited. 

58-27.1 Insurance advisory board; organization 
and powers. 


58-27.2. Public hearings on revision of existing 
schedule or establishment of new 
schedule; publication of notice. 


Article 3. 
General Regulations for Insurance. 


58-28. State law governs insurance contracts. 

58-29. No insurance contracts except under this 
Chapter. 

58-30. Statements in application not warranties. 

58-30.1. Additional or coinsurance clause. 


58-30.2. Group plans other than life, annuity or 
accident and health. 

58-31. Stipulations as to jurisdiction and limita- 
tion of actions. 

58-31.1. Proof of loss forms required to be fur- 
nished. 

58-32. Insurance as security for a loan by the 
company. 

58-33. Companies must do business in own 
name; emblems, insignias, etc. 

58-33.1. Must not pay death benefits in services. 

58-34. Publication of assets and liabilities; pen- 
alty for failure. 

58-34.1. Publication of financial information. 

58-35. Unearned premium reserves. 

58-35.1. Loss reserves of fire and marine insur- 
ance companies. 

58-35.2. Loss and loss expense reserves of casu- 
alty insurance and surety compa- 
nies. 

58-36. Corporation or association maintaining 
office in State required to qualify 
and secure license. 


58-37. Revocation of license of foreign company; 
publication of notice. 
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Sec. 

58-38. Revocation of license of domestic com- 
pany; injunction and receiver. 

58-39. Revocation, suspension and refusal to 
renew license. 

58-39.1. Limitation of risk. 

58-39.2. Limitation of liability assumed. 

58-39.3. Reinsurance, when permitted; effect on 
reserves. 

58-39.4. Definitions. 

58-39.5, 58-39.6. [Repealed.] 

58-40. Agents and others must procure license. 

58-40.01. Companies writing automobile insur- 
ance to notify Commissioner upon 
termination of relationship with 

agent. 

58-40.1. Insurance 
license. 

58-40.2. Bond required of brokers. 

58-40.3. Broker’s authority and commissions. 

58-40.4. Salaried officers not required to be li- 


brokers must procure 


censed. 

58-40.5. Exceptions to requirements for li- 
censing. 

58-40.6. Motor vehicle damage appraiser’s 
qualifications. 


58-41. Agent’s and adjuster’s qualifications. 

58-41.1. Examinations for license. 

58-41.2. Limited licenses. 

58-41.3. Temporary license. 

58-41.4. Employment in agency. 

58-42. Revocation of license. 

58-42.1. “Twisting” with respect to insurance 
policies defined; penalties. 

58-43. Nonresident agents forbidden; exception. 

58-44. Resident agents required. 

58-44.1. Agents not to pay commissions to non- 
residents or unlicensed persons. 

58-44.2. Licensing nonresident brokers. 

58-44.3. Discrimination forbidden. 

58-44.4. Revocation of license for violation; 
power of Commissioner. 

58-44.4A. Notice and hearing prior to revocation 
of license, ete. 

58-44.5. Rebates prohibited. 

58-44.6. Imposition of civil penalty. 

58-44.7. Rebate of premiums on credit life and 
credit accident and health insur- 
ance; retention of funds by agent. 

58-44.8. Agents prohibited from representing 
unauthorized companies. 

58-45. Agents personally liable, when. 

58-46. Payment of premium to agent valid; ob- 
taining by fraud a crime. 

58-47. Representing unlicensed company pro- 
hibited; penalty. 

58-48. Agent failing to exhibit license. 

58-49. False statements in applications for in- 
surance. 

58-50. Agents signing certain blank policies. 

58-51. Adjuster acting for unauthorized com- 
pany. 

58-51.1. Agent may adjust. 


Sec. 

58-51.2. Nonresident adjusters and motor vehi- 
cle damage appraisers. 

58-51.3. Companies and agents to transact 
business through licensed agents. 

58-51.4. Lending institutions. 

58-52. Agent, adjuster, etc., acting without a 
license or violating insurance law. 

58-52.1. Process against nonresident licensees. 

58-53. Informer to receive half of penalty. 

58-53.1. Citizens authorized to procure policies 
in unlicensed foreign companies. 

58-53.2. Punishment for failure to file affidavit 
and statements. 

58-53.3. Tax deducted from premium; reports 
filed. 

58-54. Forms to be approved by Commissioner 
of Insurance. 


Article 3A. 
Unfair Trade Practices. 


Declaration of purpose. 

Definitions. 

Unfair methods of competition or un- 
fair and deceptive acts or practices 
prohibited. 

Unfair methods of competition and un- 
fair or deceptive acts or practices 


defined. 

58-54.5. Power of Commissioner. 

58-54.6. Hearings, witnesses, appearances, 
production of books and service of 
process. 

58-54.7. Cease and desist orders and modifica- 


tions thereof. 

Judicial review of cease and desist or- 
ders. 

Procedure as to unfair methods of 
competition and unfair or deceptive 
acts or practices which are not 
defined. 

58-54.10. Judicial review by intervenor. 

58-54.11. Penalty. 

58-54.12. Provisions of Article additional to ex- 

isting law. 

58-54.13. Immunity from prosecution. 


Article 3B. 


Unauthorized Insurers False Advertis- 
ing Process Act. 


58-54.14. Purpose; construction. 

58-54.15. Definitions. 

58-54.16. Unlawful advertising; notice to 
unauthorized insurer and domicili- 
ary insurance supervisory official. 

58-54.17. Action by Commissioner under Unfair 
Trade Practice Act. 

58-54.18. Acts appointing Commissioner as at- 
torney for service of statement of 
charges, notices and process; man- 
ner of service; limitation on entry 
of order or judgment. 
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58-54.19. Short title. 

Article 3C. 
Unauthorized Insurers. 

58-54.20. Purpose of Article. 

58-54.21. Transacting business without 
certificate of authority prohibited; 
exceptions. 

58-54.22. Acts or transactions deemed to consti- 
tute transacting insurance 
business in this State. 

58-54.23. Validity of acts or contracts of 
unauthorized company shall not 
impair obligation of contract as to 
the company; maintenance of suits; 
right to defend. 

58-54.24. Commissioner empowered to enjoin 


unauthorized companies. 

58-54.25. Service of process upon unauthorized 
company by Commissioner of In- 
surance. 

58-54.25:1. [Repealed.] 


Article 3D. 


Unauthorized Insurance by Domestic 
Companies. 


58-54.26. Purpose of Article. 

58-54.27. Domestic insurers prohibited from 
transacting business in foreign 
states without authorization; ex- 
ceptions. 

58-54.28. Domestic insurers; advertising; excep- 
tions. 

58-54.29. Penalties provided for unauthorized 
acts. 


Article 4. 
Insurance Premium Financing. 


58-55. Definitions. 

58-56. License required; fees. 

58-56.1. Exceptions to license requirements. 

58-56.2. Issuance or refusal of license; bond; du- 
ration of license; renewal; one of- 
fice per license; display of license; 
notice of change of location. 

58-56.3. Grounds for refusal, suspension or 
revocation of licenses; surrender of 
licenses; reinstatement. 

58-57. Investigations; hearings. 

58-57.1. Licensee’s books and records; reports; 
refusing to exhibit records; making 
false statements. 

58-57.2. Excessive insurance premium finance 
charges; penalty. 

58-57.3. Rebates and inducements prohibited; 
assignment of insurance premium 
finance agreements. 

58-58. Filing and approval of forms and service 
charges. 

58-58.1. Form, contents and execution of insur- 
ance premium finance agreements. 


Sec. 

58-59. Limitations on service charges; computa- 
tion; minimum charges. 

58-59.1. Prohibited provisions in insurance pre- 
mium finance agreements. 

58-59.2. Delivery of copy of insurance premium 
finance agreement to insured. 

58-59.3. Payments by insured without notice of 
assignment of agreement. 

58-59.4. Statement of account; release on pay- 
ment in full. 

58-59.5. Credit upon anticipation of payments. 

58-60. Procedure for cancellation of insurance 
contract upon default; return of 
unearned premiums; collection of 
cash surrender value. 

58-61. Violations; penalties. 

58-61.1. Disposition of fees. 


Article 4A. 


Insurance Business through Credit 
Cards Prohibited. 


58-61.2. Solicitation, negotiation or payment of 
premiums on insurance policies 
through credit card facilities pro- 
hibited; exceptions. 


Article 5. 


License Fees and Taxes. 


58-62. 
58-63. 
58-64. 
58-65. 


Commissioner to report and pay monthly. 

Schedule of fees and charges. 

[ Repealed. ] 

Licensing of underwriters reinsurance 
agencies. 

Licenses run from July 1; pro rata pay- 
ment. 

Statements of gross receipts filed and tax 
paid. 

Policyholders to furnish information. 


58-66. 
58-67. 


58-68. 


SUBCHAPTER II. INSURANCE 
COMPANIES. 


Article 6. 
General Domestic Companies. 


58-69. Application of this Chapter and general 
laws. 

Extension of existing charters. 

Certificate required before issuing poli- 
cies. 

Kinds of insurance authorized. 

Manner of creating such corporations. 

First meeting; organization; license. 

Bylaws; classification and election of 
directors. 

[Repealed. ] 

Amount of capital and/or surplus re- 
quired; impairment of capital or 
surplus. 

Capital stock fully paid in cash. 

Investments; life. 


58-70. 
58-71. 


58-72. 
58-73. 
58-74. 
58-75. 


58-76. 
58-77. 


58-78. 
58-79. 
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58-79.1. Investments; fire, casualty and miscel- 
laneous. 

58-79.2. Establishment of separate accounts by 
life insurance companies. 

58-80. Valuation of bonds and other evidences of 
debt; discretion of Commissioner 
of Insurance. 

Authority to increase or reduce capital 
stock. 

Assessment of shares; revocation of 
license. 

Increase of capital stock. 

Reduction of capital stock. 

Dividends not payable when capital stock 
impaired; liability of stockholders 
for unlawful dividends. 

58-85.1. Payment of dividends impairing finan- 
cial soundness of company or detri- 
mental to policyholders. 

58-86. Loans insufficiently secured. 

58-86.1. Certain officers debarred from commis- 
sions. 

58-86.2. Restrictions on purchase and sale of eq- 
uity securities of domestic compa- 
nies. 


Article 6A. 
Exchange of Stock. 


58-81. 
58-82. 


58-83. 
58-84. 
58-85. 


.3. Exchange of securities. 

.4. Procedure for exchange. 

. Filing plan of exchange. 

. Effect of exchange. 

. Authorized insurance business and 
regulatory authority. 

. Powers of Commissioner not affected. 


58-86.9. Application of Article to other domestic 
corporations. 
Article 7. 
Guaranty Fund for Domestic 
Companies. 

58-87. Guaranty fund established. 
58-88. Separate accounts; application of fund. 
58-89. Reduction or retirement of fund. 
58-90. Insolvency; return of fund. 


58-91. Conversion to guaranty fund. 


Article 8. 
Mutual Insurance Companies. 


58-92. Mutual insurance companies organized; 
requisites for doing business. 

58-92.1. Manner of amending charter. 

58-93. [Transferred.] 


58-94. Policyholders are members of mutual 
companies. 

58-95. Directors in mutual companies. 

58-96. Mutual companies with a guaranty capi- 
tal. 

58-97. Dividends to policyholders. 


58-97.1. Contingent liability of policyholders. 
58-97.2. Contingent liability printed on policy. 


Sec. 

58-97.3. Nonassessable policies; foreign or alien 
companies. 

58-98. Waiver of forfeiture in policies assigned 
or pledged; notice of assignment; 
payment of assessment or pre- 
mium by assignee or mortgagee. 

58-99. Guaranty against assessments prohib- 
ited. 

58-100. Manner of making assessments; rights 
and liabilities of policyholders. 

58-101, 58-102. [Repealed.] 


Article 9. 


Conversion of Stock Corporations into 
Mutual Corporations. 


58-103. Domestic stock life insurance corpora- 
tions authorized to convert into 
mutual corporations; procedure. 


58-104. Stock acquired to be turned over to vot- 
ing trust until all stock acquired; 
dividends repaid to corporation for 
beneficiaries. 

Article 10. 
Assessment Companies. 

58-105. Copies of charter and bylaws filed. 

58-106. Contracts must accord with charter and 
bylaws. 

58-107. “Assessment plan” printed on applica- 
tion and policy. 

58-108. Revocation for noncompliance. 

58-109. Deposits and advance assessments re- 
quired. 

58-110. Deposits by foreign assessment compa- 
nies or orders. 

58-111. [Repealed. ] 

58-112. Revocation of license. 


58-112.1. Mutual life insurance companies; as- 
sessments prohibited. 


Article 11. 
Fidelity Insurance Companies. 


58-113 to 58-119. [Repealed.] 


Article 12. 
Promoting and Holding Companies. 


58-120. Terms defined. 

58-121. Certificate of authority to sell securities 
required. 

58-122. Application for certificate by agent. 

58-123. Application for certificate by corpora- 
tion. 

58-124. Approval of advertising matter; misrep- 
resentation. 


Article 12A. 


Insurer Holding Registration and 
Disclosure Act. 


58-124.1. Definitions. 
58-124.2. Registration of insurers. 
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58-124.3. Standards. 

58-124.4. Examination. 

58-124.5. Confidential treatment. 
58-124.6. Rules and regulations. 
58-124.7. Injunctions. 

58-124.8. Criminal proceedings. 
58-124.9. Receivership. 


58-124.10. Revocation, suspension, or  non- 
renewal of insurer’s license. 


58-124.11. Judicial review; mandamus. 


Article 13. 
Fire Insurance Rating Bureau. 


58-125. North Carolina Fire Insurance Rating 
Bureau created. 

58-126. Scope of Article. 

58-126.1. Policies combining other coverage 
with fire insurance. 

58-127. Rating Bureau. 

58-128. Power to secure information. 

58-129. Rate information. 

58-130. Statistical reports. 

58-131. Reasonableness of rates. 

58-131.1. Approval of rates. 

58-131.2. Reduction or increase of rates. 

58-131.3. Deviations. 

58-131.4. Pools, groups or associations. 

58-131.5. Hearing. 

58-131.6. Revocation or suspension of license. 

58-181.7. Penalties. 

58-131.8. Review of order of Commissioner. 

58-1381.9. Limitation. 


Article 13A. 
Casualty Insurance Rating Regulations. 


58-131.10. 
58-131.11. 
58-131.12. 
58-131.13. 
58-131.14. 
58-131.15. 
58-131.16. 
58-131.17. 
58-131.18. 
58-131.19. 
58-131.20. 
58-131.21. 
58-131.22. 
58-131.23. 
58-131.24. 
58-131.25. 


Scope of Article. 

License. 

Organization. 

Filing of rates; approval. 
Statistical reports. 

Deviation. 

Discrimination; revision of rates. 
Filing rate amendments. 
Restriction on use of rates. 
Examinations. 

False information. 

Suspension of license; hearing. 
Revocation or suspension of license. 
Penalties. 

Review of order of Commissioner. 
Exceptions. 


Article 13B. 
Rate Regulation of Miscellaneous Lines. 


58-131.26. Information to be filed with Commis- 
sioner. 

58-131.27. Examination by Commissioner; re- 
ports. 

58-131.28. Schedule of rates filed. 

58-131.29. Certain conditions forbidden; no dis- 
crimination. 


Sec. 

58-131.30. Record to be kept; hearing on rates. 

58-131.31. Hearing on rates before the Commis- 
sioner. 

58-131.382. Review of order of Commissioner. 

58-131.33. Certain insurance contracts ex- 
cepted. 


Article 14. 
Real Estate Title Insurance Companies. 


58-132. Purpose of organization; formation. 

58-133. Certificate of authority to do business. 

58-134. Annual statement and license required. 

58-134.1. Investment of capital. 

58-134.2. Unearned premium reserve. 

58-134.3. Amount of unearned premium re- 
serve. 

58-134.4. Unearned premium reserve on policies 
issued by foreign or alien title in- 
surance companies. 

58-134.5. Maintenance of the unearned premium 
reserve. 

58-134.6. Use of the unearned premium reserve 
on liquidation, dissolution or insol- 
vency. 


Article 15. 


Title Insurance Companies and 
Land Mortgage Companies 
Issuing Collateral Loan 
Certificates. 


58-135. Issuance of collateral loan certificates; 
security. 

58-135.1. Prohibition against payment or receipt 
of title insurance kickbacks, re- 
bates, commissions and other pay- 
ments. 

58-136. Licenses. 

58-137. Annual statements furnished. 


Article 16. 
Reciprocal or Interinsurance Exchanges. 


58-138. Exchange of insurance contracts autho- 
rized; power of attorney. 

Statement to be filed with Commissioner 
of Insurance. 

Agreement for service of process. 

Statement as to amount of risks. 

Certificate issued by Commissioner. 

Reserve fund. 

Annual _ reports; 
Commissioner. 

Corporations empowered to exchange 
insurance. 

Punishment for failing to comply with 
law. 

Certificate to attorney; revocation. 

Application of other sections. 


58-139. 


58-140. 
58-141. 
58-142. 
58-143. 


58-144. examination by 


58-145. 
58-146. 


58-147. 
58-148. 


395 


CH. 58. INSURANCE 


Article 16A. 


“Lloyds” Insurance Associations. 

Sec. 

58-148.1. “Lloyds” insurance associations may 
transact business of insurance 
other than life, on certain condi- 
tions. 


Article 17. 
Foreign or Alien Insurance Companies. 


58-149. Admitted to do business. 

58-150. Conditions of admission. 

58-151. Limitation as to kinds of insurance. 

58-151.1. Foreign companies; requirements for 

admission. 

58-151.2. Company owned or controlled by alien 
government prohibited from doing 
business. 

58-152. Retaliatory laws. 

58-153. Service of legal process upon Commis- 
sioner of Insurance. 

58-153.1. Unauthorized Insurers Process Act. 

58-153.2. Alternative service of process on 
insurers. 

58-154. Commissioner to notify company of ser- 


vice or acceptance of service of pro- 
cess. 


58-155. Action to enforce compliance with this 


Chapter. 
Article 17A. 


Mergers, Rehabilitation and Liquidation 


of Insurance Companies. 


58-155.1. Merger or consolidation. 

58-155.2.. Grounds for rehabilitation. 

58-155.8. Order of rehabilitation; termination. 

58-155.4. Grounds for liquidation. 

58-155.5. Order of liquidation. 

58-155.6. Liquidation of alien insurers. 

58-155.7. Conservation of assets of foreign 
insurer. 

58-155.8. Conservation of assets of alien 
insurer. 

58-155.9. Order of conservation or ancillary 
liquidation of foreign or alien 
insurers. 

58-155.10. Uniform Insurers Liquidation Act; 
definitions. 

58-155.11. Conduct of delinquency proceedings 
against insurers domiciled in this 
State. 

58-155.12. Conduct of delinquency proceedings 
against insurers not domiciled in 
this State. 

58-155.13. Claims of nonresidents against 
domestic insurers. 

58-155.14. Claims against foreign insurers. 

58-155.15. Priority of certain claims. 

58-155.16. Attachment and garnishment of as- 
sets. 

58-155.17. Uniformity of interpretation. 

58-155.18. Commencement of proceedings. 

58-155.19. Injunctions. 


Sec. 

58-155.20. 
58-155.21. 
58-155.22. 
58-155.23. 
58-155.24. 
58-155.25. 
58-155.26. 
58-155.27. 
58-155.28. 
58-155.29. 
58-155.30. 
58-155.31. 
58-155.32. 
58-155.33. 
58-155.34. 


58-155.35. 
58-155.36. 


58-155.37 


Removal of proceedings. 

Deposit of moneys collected. 

Exemption from filing fees. 

Borrowing on pledge of assets. 

Report to the General Assembly. 

Date rights fixed on liquidation. 

Voidable transfers or liens. 

Priority of claims for compensation. 

Offsets. 

Allowance of certain claims. 

Time to file claims. 

Report for assessment. 

Levy of assessment. 

Order to pay assessment. 

Publication and transmittal of assess- 
ment order. 

Judgment upon the assessment. 

Special deputy commissioners, coun- 
sel, clerks and assistants; expenses 
of liquidation or rehabilitation. 

to 58-155.40. [Reserved.] 


Article 17B. 


Postassessment Insurance Guaranty 


58-155.41. 
58-155.42. 
58-155.43. 
58-155.44. 
58-155.45. 
58-155.46. 
58-155.47. 
58-155.48. 
58-155.49. 
58-155.50. 


58-155.51. 


58-155.57. 
58-155.58. 


58-155.59. 
58-155.60 


Association. 


Short title. 

Purpose of Article. 

Scope. 

Construction. 

Definitions. 

Creation of the Association. 

Board of directors. 

Powers and duties of the Association. 

Plan of operation. 

Duties and powers of the Commis- 
sioner. 

Effect of paid claims. 


. Nonduplication of recovery. 

. Prevention of insolvencies. 

. Examination of the Association. 

. Tax exemption. 

. Recognition of assessments in rates. 


Immunity. 

Stay of proceedings; reopening of 
default judgments. 

Termination; distribution of funds. 

to 58-155.64. [Reserved. ] 


Article 17C. 


Life and Accident and Health 


58-155.65. 
58-155.66. 
58-155.67. 
58-155.68. 
58-155.69. 
58-155.70. 
58-155.71. 
58-155.72. 
58-155.73. 
58-155.74. 
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Insurance Guaranty 
Association. 


Title. 

Purpose. 

Scope. 

Construction. 

Definitions. 

Creation of the Association. 

Board of directors. 

Powers and duties of the Association. 
Assessments. 

Plan of operation. 


Sec. 


58-155.75. 


58-155.76. 
58-155.77. 
58-155.78. 
58-155.79. 


58-155.80. 
58-155.81. 
58-155.82. 


58-155.83. 
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Duties and powers of the Commis- 
sioner. 

Prevention of impairments. 

Appointment of Association nominee. 

Miscellaneous provisions. 

Examination of the Association; 
annual report. 

Tax exemptions. 

Immunity. 

Stay of proceedings; 
default judgments. 

Hearings; review. 


SUBCHAPTER III. FIRE 
INSURANCE. 


Article 18. 


reopening 


General Regulations of Business. 


58-156. [Repealed. ] 
58-157. Performance of contracts as to devices 


not prohibited. 


58-158. Limitation as to amount and term; in- 


demnity contracts for difference in 
actual value and cost of replace- 
ment. 


58-159. Limit of liability on total loss. 

58-160. Policies for the benefit of mortgagees. 
58-161. [Repealed. ] 

58-162. Reinsurance assumed from unlicensed 


companies prohibited. 


58-162.1. Limitation of fire insurance risks. 
58-163. [Repealed. ] 

58-164. Uniform Unauthorized Insurers Act. 
58-165. [Repealed. ] 

58-166, 58-167. [Transferred. | 

58-168. Resident agents required. 

58-169. Policies through nonresident agent pro- 


hibited. 


58-170, 58-171. [Repealed. ] 
58-172. Agreements restricting agent’s commis- 


sion; penalty. 


58-173. Punishment for issuing fire policies con- 


trary to law. 


Article 18A. 


Fire and Extended Coverage for Beach 


58-173.1. 
58-173.2. 
58-173.3. 


58-173.4. 


58-173.5. 
58-173.6. 


58-173.7. 


Area Property. 


Declarations and purpose of Article. 

Definition of terms. 

North Carolina Insurance Underwrit- 
ing Association created. 

Powers and duties of Association. 

Temporary directors of Association. 

Each member of Association to par- 
ticipate in its writings, expenses, 
profits and losses in proportion to 
net direct premium of such mem- 
ber. 

Directors to submit plan of operation 
to Commissioner; review and ap- 
proval; amendments. 


Sec. 
58-173.8. 


58-173.9. 

58-173.10. 
58-173.11. 
58-173.12. 
58-173.13. 
58-173.14. 
58-173.15. 


58-173.16. 


Persons eligible to apply to Associa- 
tion for coverage; contents of ap- 
plication. 

Association members may cede insur- 
ance to Association. 

Rates, rating plans and rate rules ap- 
plicable. 

Appeal from acts of Association to 
Commissioner; appeal from 
Commissioner to superior court. 

Reports of inspection made available. 

Association and Commissioner im- 
mune from liability. 

Association to file annual report with 
Commissioner. 

Commissioner may examine affairs 
of Association. 

Commissioner authorized to promul- 
gate reasonable rules and regula- 
tions. 


Article 18B. 


Fair Access to Insurance Requirements. 


58-173.17. 
58-173.18. 


58-173.19. 
58-173.20. 


58-173.21. 
58-173.22. 
58-173.23. 
58-173.24. 
58-173.25. 


58-173.26. 
58-173.27. 


58-173.28. 


Purpose of Article. 

Organization of underwriting as- 
sociation. 

Participation in association. 

Requirements of Plan and authority 
of association. 

Authority of Commissioner. 

Temporary directors of association. 

Appeals; judicial review. 

Reports of inspection made available; 
immunity from liability. 

Riot Reinsurance Reimbursement 
Fund; assessment of insurers. 

Assessment; inability to pay. 

Termination; outstanding 
tions. 

Recoupment by insurers. 


Article 19. 


Fire Insurance Policies. 


obliga- 


58-174. Terms and conditions must be set out in 


policy. 


58-175. Items to be expressed in policies. 
58-175.1. Agent to inspect risks. 
58-176. Fire insurance contract; standard policy 


provisions. 


58-177. Standard policy; permissible variations. 
58-177.1. Optional provisions as to loss or dam- 


age from nuclear reaction, nuclear 
radiation or radioactive contamina- 
tion. 


58-178. Notice by insured or agent as to increase 


of hazard, unoccupancy and other 
insurance. 


58-178.1. Judge to select umpire. 
58-179. [Repealed. ] 
58-180. Effect of failure to give notice of encum- 
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Sec. 

58-180.1. Policy issued to husband or wife on 
joint property. 

58-180.2. Bar to defense of failure to render 
timely proof of loss. 

58-181. [Repealed.] 


Article 20. 
Deposits by Insurance Companies. 


58-182. Amount of deposits required of foreign 
or alien fire and/or marine insur- 
ance companies. 

58-182.1. Amount of deposits required of for- 
eign or alien fidelity, surety and 

casualty insurance companies. 

58-182.2. Minimum deposit required upon ad- 
mission. 

58-182.3. Type of deposits. 

58-182.4. Replacements upon depreciation of 
securities. 

58-182.5. Power of attorney. 

58-182.6. Securities held by Treasurer; faith of 
State pledged therefor; nontaxa- 
ble. 

58-182.7. Authority to increase deposit. 

58-182.8. Deposits of domestic companies. 

58-188. Right of company to receive interest on 

deposits. 

Sale of deposits for payment of liabili- 

ties. 

Lien of policyholders; action to enforce. 

Substitution for securities paid. 

Return of deposits. 

Deposit required before license granted; 

exception. 

58-188.1. Deposits held in trust by Commis- 
sioner or Treasurer. 

58-188.2. Deposits subject to approval and con- 
trol of Commissioner. 

58-188.3. Deposits by alien companies required 
and regulated. 

58-188.4. Deposits by life companies not char- 
tered in United States. 

58-188.5. Registration of bonds deposited in 
name of Treasurer. 

58-188.6. Notation of registration; release. 

58-188.7. Expenses of registration. 

58-188.8. Bond in lieu of deposit. 


Article 21. 
Insuring State Property. 


58-189. State Property Fire Insurance Fund 
created. 

58-190. Appropriations; fund to pay administra- 
tive expenses. 

58-191. Payment of losses; rules and regula- 
tions; sprinkler leakage insurance. 

58-191.1. Extended coverage insurance. 

58-191.2. Use and occupancy and business inter- 
ruption insurance. 

58-192. Information furnished Commissioner by 
officers in charge. 


58-184. 


58-185. 
58-186. 
58-187. 
58-188. 


Sec. 

58-193. Commissioner to inspect State property; 
plans submitted. 

58-194. Report required of Commissioner. 

58-194.1. Liability insurance required for state- 
owned vehicles. 


SUBCHAPTER IV. LIFE 
INSURANCE. 


Article 22. 
General Regulations of Business. 


58-195. Definitions; requisites of contract. 

58-195.1. Industrial life insurance defined. 

58-195.2. Credit life insurance defined. 

58-195.3. Any type of survivorship fund in life 
insurance contract prohibited. 

58-195.4. Tie-in sales with life insurance prohib- 
ited. 


58-196. [Transferred. ] 

58-197. Soliciting agent represents the com- 
pany. 

58-198. Discrimination between insurants for- 
bidden. 

58-199. Misrepresentations of policy forbidden. 

58-200. [Repealed. | 

58-201. Reserve fund of domestic companies to 


be calculated. 

58-201.1. Standard Valuation Law. 

58-201.2. Standard nonforfeiture provisions. 

58-202. Reinsurance of companies regulated. 

58-203. [Repealed. ] 

58-204. Insurable interest as between stockhold- 
ers, partners, etc. 

58-204.1. Insurable interest in life and physical 
ability of employee or agent. 

58-204.2. Insurable interest in life and physical 
ability of partner. 

58-204.3. Insurable interest in life of person 
covered by pension plan. 

58-204.4. Construction of 88 58-204.1 to 58-204.3. 

58-205. Rights of beneficiaries. 

58-205.1. Minors may enter into insurance or an- 
nuity contracts and have full 


rights, powers and _ privileges 
thereunder. 

58-206. Creditors deprived of benefits of life in- 
surance policies except in cases of 
fraud. 

58-207. Notice of nonpayment of premium re- 
quired before forfeiture. 

58-208. Minimum premium rates for assessment 
life insurance companies. 

58-209. Distribution of surplus in mutual compa- 
nies. 

58-210. Group life insurance defined. 

58-211. Group life insurance standard provi- 
sions. 

58-211.1. Group annuity contracts defined; re- 


quirements. 
58-211.2. Employee life insurance defined. 
58-211.3. Assignment of interest in group poli- 
cies and annuity contracts. 
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Sec. 

58-212. Voting power under policies of group 
life insurance. 

58-213. Exemption from execution. 


Article 23. 
Registered Policies. 


58-214. Deposits to secure registered policies. 

58-215. Additional deposits may be required. 

58-216. Withdrawal of deposits. 

58-217. [Repealed. ] 

58-218. Record of securities kept by Commis- 
sioner; deficit made good. 

58-219. Registered policies certified. 

58-220, 58-221. [Repealed. ] 

58-222. Power of Commissioner in case of insol- 
vency. 

58-223. Fees for registering policies. 

58-223.1. Registration of policies. 


Article 24. 
Mutual Burial Associations. 


58-224. Mutual burial associations placed under 
supervision of Burial Association 


Commissioner. 
58-224.1. North Carolina Mutual Burial Associa- 
tion Commission; membership; 


election; duties. 
58-224.2. Duties of Commission; meetings; 
Burial Commissioner; secretary. 
58-225. [Repealed. ] 
58-226. Requirements as to rules and bylaws. 
58-227. Limitation of soliciting agents; licensing 
and qualifications; officers exempt 
from license; issuance of mem- 
bership certificates. 
58-228. Assessments against associations for 
expenses of Burial Commissioner. 
58-229. Unlawful to operate without written au- 
thority of Commissioner. 
58-229.1. Revocation of license. 
58-229.2. Deposit or investment of funds of 
mutual burial associations. 
58-229.3. Unclaimed funds of defunct burial as- 
sociation. 
Penalty for failure to operate in sub- 
stantial compliance with Article 24. 
Penalty for wrongfully inducing person 
to change membership. 
Penalty for making false and fraudulent 
entries. 
Accepting application without collecting 
fee. 
Removal of secretary-treasurer for fail- 
ure to maintain proper records. 
Free services; failure to make proper as- 
sessments, ete., made a misde- 
meanor. 


58-230. 
58-231. 
58-232. 
58-233. 
58-234. 


58-235. 


58-236. Right of appeal upon revocation or sus- 
pension of license. 
58-237. Bond of secretary or _ secretary- 


treasurer of burial association. 
58-237.1. Assessments. 


Sec. 

58-237.2. Minimum membership required. 

58-237.3. [Repealed. ] 

58-237.4. Making false or fraudulent statement 
a misdemeanor. 

58-238. Statewide organization of associations. 

58-239. Article 24 deemed exclusive authority 
for organization, etc., of mutual 
burial associations. 

58-240. Operation of association in violation of 
law prohibited. 

58-241. Appointment and removal of Burial As- 
sociation Commissioner; bond. 

58-241.1. Election for benefits or return of as- 
sessments on death of member in 
armed forces. 

58-241.2. Member in armed forces failing to pay 
assessments; reinstatement. 

58-241.3. Prior death of member in armed 
forces. 

58-241.4. Hearing by Commissioner of dispute 
over liability for funeral benefits; 
appeal. 

58-241.5. Commissioner authorized to subpoena 
witnesses, administer oaths and 
compel attendance at hearings. 


SUBCHAPTER V. AUTOMOBILE 
INSURANCE. 


Article 25. 


Regulation of Automobile Liability 
Insurance Rates. 


58-242 to 58-245. | Repealed. ] 

58-246. North Carolina Automobile Rate Ad- 
ministrative Office created; objects 
and functions; hearings on rates. 

58-247. Membership as a prerequisite for writ- 
ing insurance; governing commit- 
tee; rules and_ regulations; 
expenses; Commissioner of Insur- 
ance ex officio chairman. 

58-248. Personnel and_ assistants; general 
manager; submission of rate 
proposals to Commissioner of In- 
surance; approval or disapproval. 

58-248.1. Order of Commissioner revising 
improper rates, classifications and 
classification assignments. 

58-248.2. Insurance policy must conform to 
rates, etc., filed by rating bureau; 
when higher rate allowed. 

58-248.3. Revocation or suspension of license 
for violation of Article. 

58-248.4. Punishment for violation of Article. 

58-248.5. Review of order of Commissioner. 

58-248.6. Appeal to Commissioner from decision 
of bureau. 

58-248.7. Validation of experience rating plans 
in use prior to April 7, 1953. 

58-248.8. Rates to distinguish between safe and 
nonsafe drivers. 
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sec. 

58-248.9. The power of Commissioner to estab- 
lish private passenger vehicle rate 
classification. 

58-248.10. Transfer of coverage; no rate in- 
crease for remainder of contract 
period permitted. 

58-248.11 to 58-248.25. [Reserved. | 


Article 25A. 


North Carolina Motor Vehicle 
Reinsurance Facility. 


58-248.26. 
58-248.27. 


Definitions. 

North Carolina Motor Vehicle Rein- 
surance Facility; creation; mem- 
bership. 

Obligations after termination of 
membership. 

Insolvency. 

Merger, consolidation or cession. 

General obligations of insurers. 

General obligations of agents. 

The Facility; functions; administra- 
tion. 

Plan of operation. 

Limit on cessions. 

Termination of insurance. 

Exemption from requirements of this 
Article of companies and _ their 
agents. 

Physical damage insurance availabil- 
ity. 

Hearings; review. 

Termination of North Carolina Au- 
tomobile Insurance Plan. 


SUBCHAPTER VI. ACCIDENT AND 
HEALTH INSURANCE. 


Article 26. 


Nature of Policies. 


58-248.28. 


58-248.29. 
58-248.30. 
58-248.31. 
58-248.32. 
58-248.33. 


58-248.34. 
58-248.35. 
58-248.36. 
58-248.37. 


58-248.38. 


58-248.39. 
58-248.40. 


58-249. Form, classification and rates to be 
approved by Commissioner of In- 
surance. 

58-250. Form of policy. 

58-250.1. Right to return policy and have pre- 
mium refunded. 

58-251. [Repealed. ] 

58-251.1. Accident and health policy provisions. 

58-251.2. Renewability of individual and blanket 
hospitalization and accident and 
health insurance policies. 

58-251.3. Policy coverage to continue as to 
mentally retarded or physically 
handicapped children. 

58-251.4. Policies to cover newborn infants. 

58-251.5. Insurers and others to afford coverage 
to mentally retarded and physi- 
cally handicapped children. 

58-252. Meaning of term “preexisting condi- 
tions” in certain policies. 

58-253, 58-254. [Repealed.] 


Sec. 

58-254.1. Industrial sick benefit insurance 
defined. 

58-254.2. Industrial sick benefit insurance; 
provisions. 

58-254.3. Blanket accident and health insurance 
defined. 

58-254.4. Group accident and health insurance 
defined. 


58-254.5. Group or blanket accident and health 
insurance; approval of forms and 
filing of rates. 

58-254.6. Definition of franchise accident and 
health insurance. 

58-254.7. Approval by Commissioner of forms, 
classification and rates; hearing; 
exceptions. 

58-254.8. Credit accident and health insurance. 

58-254.9. Hospitalization insurance defined. 


Article 26A. 


Joint Action to Insure Elderly. 


58-254.10. Definitions. 

58-254.11. Joint action to insure persons 65 
years of age or over and their 
spouses permitted; associations of 
insurers; individual and group poli- 
cies. 

58-254.12. Regional plans authorized. 

58-254.18. Forms and rate manuals subject to § 
58-249; disapproval of rates. 

58-254.14. Organization of associations of 
insurers; powers; annual state- 
ments; mutual insurers may par- 
ticipate. 

58-254.15. No additional licensing required. 


Article 27. 
General Regulations. 


58-255. [Repealed.] 

58-256. Waiver by insurer. 

58-257. Application. 

58-257.1. Claim forms. 

58-258. Conforming to statute. 

58-259. [Repealed. ] 

58-259.1. Age limit. 

58-259.2. Nurses’ services. 

58-260. Discrimination forbidden; right to 
choose services of optometrist, 
podiatrist, dentist or chiropractor. 

58-260.1. Notice of nonpayment of premium re- 
quired before forfeiture. 

58-260.2. Premium rates on credit accident and 
health insurance. 

58-261. Certain policies of insurance not af- 
fected. 

58-262. Punishment for violation. 


Article 27A. 
Health Insurance Advisory Board. 
58-262.1. Creation of Board. 
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Sec. 

58-262.2. Membership of Board; appointment; 
terms; Commissioner of Insurance 
ex officio member. 

58-262.3. Organization and other meetings; elec- 
tion of officers; adoption of rules; 
expenses and per diem paid from 
Department of Insurance appro- 
priations. 

58-262.4. Review of analysis of complaints; call- 
ing company before Board to ex- 
amine its operation and procedure; 
reprimanding, placing on probation 
or suspending license; study of 
health insurance industry and mak- 
ing recommendations. 

58-262.5. Immunity of Board and Commissioner 
of Insurance from civil suit or 
criminal prosecution. 

58-262.6. Board may subpoena persons and rec- 
ords, administer oaths and take 
testimony. 

58-262.7. Per diem and travel allowances of 
members. 


SUBCHAPTER VII. FRATERNAL 
ORDERS AND SOCIETIES. 


Article 28. 
Fraternal Orders. 


. General insurance law not applicable. 

. Fraternal orders defined. 

. Funds derived from assessments and 
dues. 

. Appointment of member as receiver or 
collector; appointee as agent for or- 
der or society; rights of members. 

. Meetings of governing body; principal 
office. 

. Conditions precedent to doing business. 

. Certain lodge systems exempt. 

. Fraternal benefit society defined. 

. Lodge system defined. 

. Representative form of government 
defined. 

. Organization. 

. Constitution and bylaws. 

. Amendments to constitution 
bylaws. 

. Waiver of the provisions of the laws. 

. Place of meeting; location of office. 

. No personal liability for benefits. 

. Qualifications for membership. 

. Benefits. 

. Beneficiaries. 

. Benefit certificates. 

. Benefits not subject to debts. 

. Certificates of insurance to members. 

. Funds provided. 


and 


Sec. 

58-286. 
58-287. 
58-288. 


Investment of funds. 

Application of funds. 

Powers of existing societies retained; 
reincorporation. 

Mergers and transfers. 

Accident societies may be licensed. 

Certain societies not included. 

Reports to Commissioner of Insurance. 

Additional or increased rates. 

Provisions to insure future security. 

Valuation on accumulation basis; tabu- 
lar basis. 

Examination of domestic societies. 

Proceedings for dissolution. 

Proceedings only by Attorney General. 

Examination of foreign societies. 

No adverse publications. 

Revocation of license. 

Criminal offenses. 

Merger, consolidation or reinsurance of 
fraternal risks with licensed life in- 
surance companies or with other 
fraternal orders or benefit socie- 
ties. 

Contracts approved by boards of 
directors or governing bodies of 
parties to same; approval by 
Commissioner of Insurance. 

58-304.1. Application of §§ 58-155.1 to 58-155.35, 
inclusive. 

Expenses; compensation to officers or 
employees of contracting parties 
and State employees. 

Violation of law a felony. 

Appointment of Commissioner of Insur- 
ance as process agent. 


Article 29. 
Whole Family Protection. 


58-289. 
58-290. 
58-291. 
58-292. 
58-293. 
58-294. 
58-295. 


58-296. 
58-297. 
58-298. 
58-299. 
58-300. 
58-301. 
58-302. 
58-303. 


58-304. 


58-305. 


58-306. 
58-307. 


58-308. 
58-309. 


Insurance on children. 

Medical examination; certificates and 
contributions. 

Reserve fund; exchange of certificates. 

Separation of funds. 

Payments to expense or general fund. 

Continuation of certificates. 


Article 30. 


General Provisions for Societies. 


58-310. 
58-311. 
58-312. 
58-313. 


58-314. Appointment of trustees to hold prop- 
erty. 
58-315. Unauthorized wearing of badges, etc. 


Article 31. 
Nonprofit Life Benefit Association. 
58-316 to 58-340. [Repealed. ] 
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SUBCHAPTER I. INSURANCE DEPARTMENT. 
ARTICLE 1. 
Title and Definitions. 


§ 58-1. Title of the Chapter. — This Chapter may be cited and shall be known 
as the Insurance Law. (1899, c. 54; Rev., s. 4677; C. S., s. 6260.) 


Editor’s Note. — For article on the 1945 revi- 
sion of the Insurance Law, see 23 N.C.L. Rev. 
283. For changes made by the Session Laws of 
1947, see 25 N.C.L. Rev. 429. 

For case law survey as to insurance, see 44 
N.C.L. Rev. 1022 (1966); 45 N.C.L. Rev. 955 
(1967). 

Purpose of Chapter. — The statute law 
makes elaborate and minute provisions for the 


protection of the people from imposition under 
the guise of insurance, and the Department of 
Insurance is charged with the special duty of 
seeing that these provisions are complied with. 
State v. Arlington, 157 N.C. 640, 73 S.E. 122 
(1911). 

Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S8.E.2d 155 (1971). 


§ 58-2. Definitions. — In this Chapter, unless the context otherwise Sat ats 


(1) “Alien company” means a company incorporated or organized un 


er the 


laws of any jurisdiction outside of the United States. 


(2) “Commissioner” means Commissioner of Insurance of North Carolina. 

(3) “Company” or “insurance company” or “insurer” shall be deemed to 
include any corporation, association, partnership, society, order, 
individual or aggregation of individuals engaging or proposing or 
attempting to engage as principals in any kind of insurance business, 
including the exchanging of reciprocal or interinsurance contracts 
between individuals, partnerships and corporations. 

(4) “Department” means Department of Insurance of North Carolina. 

(5) “Domestic company” means a company incorporated or organized under 
the laws of this State. 

(6) “Foreign company” means a company incorporated or organized under 
the laws of he nied States or of any jurisdiction within the United 
States other than this State. 

(6a) “Nuclear insured” means a public utility procuring insurance against 
radioactive contamination and other risks of direct physical loss at a 
nuclear electric generating plant. 

(7) “Person” includes an individual, aggregation of individuals, corpora- 
tion, company, association and partnership. 

(8) The singular form shall include the plural, and the masculine form shall 
include the feminine wherever appropriate. (1899, c. 54, s. 1; Rev., s. 
ACTS Gr Oe S] O26 tod oC asa OU PaGaL aS ale) 


Companies Contemplated. — The Insurance 


unincorporated companies. State v. Arlington, 
Law clearly contemplates both incorporated and 


157 N.C. 640, 73 S.E. 122 (1911). 


§ 58-3. Contract of insurance. — A contract of insurance is an agreement 
by which the insurer is bound to pay money or its equivalent or to do some act 
of value to the insured upon, and as an indemnity or reimbursement for the 
destruction, loss, or injury of something in which the other party has an interest. 
(1899 > er 54)'s. "2 Revers A67T94G. S. 8.6262 1045 ecrosss 


Contract to Indemnify Assured for Loss Is 
Insurance Contract. — That portion of a con- 
tract under which a company agrees to indem- 


nify the assured for loss or damage from perils 
therein defined, with provision for subrogation 


of the company to the right of assured against 
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third persons, constitutes a contract of insur- 
ance. American Nat’! Fire Ins. Co. v. Gibbs, 260 
N.C. 681, 183 8.E.2d 669 (1963). 

But Contract to Pay Claims for Which As- 
sured Liable Is Surety Contract. — A contract 
under which a company obligates itself to pay 
to any shipper or consignee, claims for which the 
assured would be liable by provision of § 62-111, 
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with stipulation that the assured should reim- 
burse the company for any such payment, is a 
surety contract and not a contract of insurance. 
American Nat'l Fire Ins. Co. v. Gibbs, 260 N.C. 
681, 133 S.E.2d 669 (1963). 

Cited in Charleston & W. Carolina Ry. v. Rob- 
ert G. Lassiter & Co., 207 N.C. 408, 177 S.E. 9 
(1934). 


§ 58-3.1. Motor vehicle warranties. — Any motor vehicle warranty issued 
by a person as defined in this Article, other than a warranty made solely by the 
manufacturer or seller without charge, guaranteeing indemnity for defective 
pean pee breakdown and labor shall be a contract of insurance. (1959, 
o 


ARTICLE 2. 
Commissioner of Insurance. 


§ 58-4. Department established. — The Insurance Department is hereby 
established as a separate and distinct department, which is charged with the 
execution of laws relating to insurance and other subjects placed under the 
Department! (1899 c2 o4ien7 190 trcms9ls sys Revers 64680 4G. 52.6203:) 


Quoted in In re Filing by Auto. Rate Office, 
218 N.C. 302, 180 °S.H.2d 155°(1971): 


Cited in O’Neal v. Wake County, 196 N.C. 184, 
145 S.E. 28 (1928). 


§ 58-5. Commissioner’s election and term of office. — The chief officer of 
the Insurance Department shall be called the Commissioner of Insurance; 
whenever in the statutes of this State the words “Insurance Commissioner” 
appear, they shall be deemed to refer to and to be synonymous with the term 
“Commissioner of Insurance.” He shall be elected by the people in the manner 
prescribed for the election of members of the General Assembly and State 
officers, and the result of the election shall be declared in the same manner and 
at the same time as the election of State officers is now declared. His term of 
office begins on the first day of January next after his election, and is for four 
years or until his successor is elected and qualified. If a vacancy occurs during 
the term, it shall be filled by the Governor for the unexpired term. (Rev., ss. 4680, 
4681; 1907, c. 868; C. S., s. 6264; 1948, c. 170.) 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 

Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S8.E.2d 155 (1971). 


Cross References. — As to Commissioner tak- 
ing oath and being inducted into office, see § 
147-4. As to penalty for failure to take oath, see 
§ 128-5. 


§ 58-6. Salary of Commissioner. — The salary of the Commissioner of 
Insurance shall be thirty-one thousand dollars ($31,000) a year, payable in equal 
monthly installments. (1899, ¢c. 54, ss. 8, 8; 1901, c. 710; 1903, c. 42; c. 771, s. 3; 
REV, 5S. 2100; LUUL AC. bau, 8. 10, 094: 1909) c. 8391 9I 8 oe o4 1915. ce 158, 
Mig C0. 1919 cea eS AC. SS oOl4 load, G2, isl doo, C. 2od; 
ee a, Caruo, lool. O42; Lu40, Coon, 104 eC. LUA gad Cele lS: L9DS, C, 
eee Dt Cleon, Cellos, LOOl, Callo0nG. bole s, Goloog, c. 1214, 
TL C12 ON Call 105458410.) 
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Editor’s Note. — The 1973 amendment in- 
creased the salary from $25,000 to $31,000. 


§ 58-7. Bond of Commissioner. — The Commissioner of Insurance, before 
he enters upon the execution of his official duties, must give a bond to the State 
in the sum of twenty-five thousand dollars ($25,000), with sufficient surety, to 
be approved by the State Treasurer, conditioned upon the faithful performance 
of the duties of his office during his term of office; this bond extends to the 
faithful execution of the office of Commissioner of Insurance by the person 
elected or appointed thereto until a new election or appointment of 
Commissioner of Insurance is made and a new bond given. Such bond shall be 
made as part of the blanket bond of State officers and employees provided for 
in G.S. oa (1899Ner 54, spo; 190mm 480 is. 2; Revers: 293; C.S., 876265; 1969; 
Ce s44) amie 


§ 58-7.1. Chief deputy commissioner. — The Commissioner shall appoint and 
may remove at his discretion a chief deputy commissioner, who, in the event of 
the absence, death, resignation, disability or disqualification of the 
Commissioner, or in case the office of Commissioner shall for any reason become 
vacant, shall have and exercise all the powers and duties vested by law in the 
Commissioner. He shall receive such compensation as fixed and provided by the 
Budget Bureau. (1945, c. 383.) 


Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 


§ 58-7.2. Chief actuary. — The Commissioner shall appoint and may remove 
at his discretion a chief actuary, who shall receive such compensation as fixed 
and provided by the Budget Bureau. (1945, c. 383.) 


Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 


§ 58-7.3. Other deputies, actuaries, examiners and employees. — The 
Commissioner shall appoint or employ and may remove at his discretion such 
other deputies, actuaries, examiners, clerks and other employees as may be 
found necessary for the proper execution of the work of the Insurance 
Department, at such compensation as shall be fixed and provided by the Budget 
Bureau. (1945, c. 383.) 


Cross Reference. — As to assistant attorney Quoted in In re Filing by Auto. Rate Office, 
general assigned to Commissioner and Insur- 278 N.C. 302, 180 S.E.2d 155 (1971). 
ance Department, see § 114-4.2A. 


§ 58-8. Seal of Department. — The Commissioner of Insurance, with the 
approval of the Governor, shall devise a seal, with suitable inscription, for his 
office, a description of which, with the certificate of approval by the Governor, 
shall be filed in the office of the Secretary of State, with an impression thereof, 
which seal shall thereupon become the seal of office of the Commissioner of the 
Insurance Department. The seal may be renewed whenever necessary. (1899, 
c. 04, s. 11; Rey., s. 4682; C. S., s. 6266.) 


§ 58-9. Powers and duties of Commissioner. — The Commissioner shall: 


(1) See that all laws of this State governing insurance companies, 
associations, orders cr bureaus relating to the business of insurance 
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are faithfully executed, and to that end he shall have power and 
authority to make rules and regulations, not inconsistent with law, to 
enforce, carry out and make effective the provisions of this Chapter, 
and to make such further rules and regulations not contrary to any 
provision of this Chapter which will prevent practices injurious to the 
public by insurance companies, fraternal orders and societies, agents, 
adjusters and motor vehicle damage appraisers. The Commissioner ma 
likewise, from time to time, withdraw, modify or amend any suc 
regulation. 

(2) Have the power and authority to make and promulgate rules and 
regulations pertaining to and governing the solicitation of proxies, 
including financial reporting in connection therewith, with respect to 
the capital stock or other equity securities of any domestic stock 
insurance company. 

(3) Furnish to the companies, associations, orders or bureaus required by 
this Chapter to report to him, the necessary blank forms for the 
statements euaieee which forms may be changed by him from time 
to time when necessary to secure full information as to the standing, 
condition and such other information desired of companies, 
associations, orders or bureaus under the Insurance Department. 

(4) Receive and thoroughly examine each annual statement required by this 
Chapter and prepare an abstract of each annual statement at the 
expense of the company, association, order or bureau making the same 
and receive therefor the sum of four dollars ($4.00). If the annual 
statement is made in compliance with the laws of this State, the 
Commissioner shall publish the abstract of the same, at the expense 
of the company, association, order or bureau making it, in one of the 
newspapers of the State, which newspaper may be selected by the 
company, association, order or bureau making the statement, if within 
30 days after the filing of the statement, the Commissioner is notified 
in writing of the name of the paper selected. 

(5) Report in detail to the Attorney General any violations of the laws 
relative to insurance companies, associations, orders and bureaus or the 
business of insurance, and he shall have power to institute civil actions 
or criminal prosecutions either by the Attorney General or such other 
attorney as the Attorney General may select, for any violation of the 
provisions of this Chapter. 

(6) Upon a proper application by any citizen of this State, give a statement 
or synopsis of the provisions of any insurance contract offered or issued 
to such citizen. 

(7) Administer by himself or by his deputy all oaths required in the 
discharge of his official duty. (1899, c. 54, s. 8; 1905, c. 480, s. 3; Rev., 
SAU sU rio ASOLO sLUAU scrotal 04 1, Ci loly L9OD nC fi miSe eel OG] 
Creo roals} 


Cross References. — As to control over build- 
ing and loan associations, see 8§ 54-24 to 54-33.38. 
As to duties with regard to Firemen’s Relief 
Fund, see § 118-1 et seq. As to certain duties with 
regard to fire inspection and prevention, see 88 
69-1 to 69-7. 

Commissioner of Insurance had no author- 
ity to enjoin an insurance company from en- 
tering into an agreement to lease property 
owned by the company’s president and trea- 
surer. Charlotte Liberty Mut. Ins. Co. v. State 


ex rel. Lanier, 16 N.C. App. 381, 192 S.E.2d 57 
(1972). 

Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965); State ex rel. Lanier v. 
Vines, 274 N.C. 486, 164 S.E.2d 161 (1968); State 
ex rel. Lanier v. Vines, 1 N.C. App. 208, 161 
S.E.2d 35 (1968); In re Filing by Auto. Rate Of- 
fice, 278 N.C. 302, 180 S8.E.2d 155 (1971). 

Cited in Marks v. Thompson, 282 N.C. 174, 192 
S.E.2d 311 (1972). 
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§ 58-9.1. Orders of Commissioner; when writing required. — Whenever by 
any provision of this Chapter, the Commissioner is authorized to grant any 
approval, authorization or permission or to make any other order affecting any 
insurer, insurance agent, insurance broker or other person or persons subject 
to the provisions of this Chapter, such order shall not be effective unless made 
in writing and signed by the Commissioner or by his authority. (1945, c. 383.) 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 


§ 58-9.2. Examinations, investigations and hearings; notice of hearing. — 
All examinations, investigations and hearings provided for by this Chapter may 
be conducted by the Commissioner personally or by one or more of his He uties, 
investigators, actuaries, examiners or Balances designated by him for the 
purpose. If the Commissioner or any investigator appointed to conduct such 
investigations is of the opinion that there is evidence to charge any person or 
persons with a criminal violation of the insurance laws he may arrest with 
warrant or cause such person or persons to be arrested. All hearings shall, 
unless otherwise specially provided, be held at such time and place as shall be 
designated in a notice which shall be given by the Commissioner in writing to 
the person cited to appear, at least 10 days before the date designated therein. 
The notice shall state the subject of inquiry and the specific charges, if any. It 
shall be sufficient to give such notice either by delivering it to such person or 
by depositing the same in the United States mail, postage prepaid, and addressed 
to the last known place of business of such person. (1945, c. 388; 1969, c. 1009.) 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. Cited in In re Filing by Auto. Rate Office, 278 
Supp. 73 (E.D.N.C. 1965). N.G.302, 180°5:6-2ds155 (19T1). 


§ 58-9.3. Court review of orders and decisions. — (a) Any order or decision 
made, issued or executed by the Commissioner, except an order to make good 
an impairment of capital or surplus or a deficiency in the amount of admitted 
assets and except an order or decision that the premium rates charged or filed 
on all or any class of risks are excessive, inadequate, diabonable unfairly 
discriminatory or are otherwise not in the public interest or that a classification 
assignment is unwarranted, unreasonable, improper, unfairly discriminatory, or 
not in the public interest, shall be subject to review in the Superior Court of 
Wake County on petition by any person aggrieved filed within 80 days from the 
date of the delivery of a copy of the order or decision made by the Commissioner 
upon such person. A copy of such petition for review as filed with and certified 
to by the clerk of said court shall be served upon the Commissioner or in his 
absence upon someone in active charge of the Department within five days after 
the filing thereof. If such petition for review is not filed within the said 30 days, 
the parties aggrieved shall be deemed to have waived the right to have the merits 
of the order or decision reviewed and there shall be no trial of the merits thereof 
by any court to which application may be made by petition or otherwise, to 
enforce or restrain the enforcement of the same. 


(b) The Commissioner shall within 30 days, unless the time be extended by 
order of court, after the service of the copy of the petition for review as provided 
in subsection (a) of this section, prepare and file with the clerk of the Superior 
Court of Wake County a complete transcript of the record of the hearing, if any, 
had before him, and a true copy of the order or decision duly certified. The order 
or decision of the Commissioner if supported by substantial evidence shall be 
presumed to be correct and proper. The court may change the place of hearing, 


(1) Upon consent of the parties; or 
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(2) When the convenience of witnesses and the ends of justice would be 
promoted by the change; or 
(3) When the judge has at any time been interested as a party or counsel. 

The cause shall be heard by the trial judge as a civil case upon transcript of 
the record for review of findings of fact and errors of law only. It shall be the 
duty of the trial judge to hear and determine such petition with all convenient 
speed and to this end the cause shall be placed on the calendar for the next 
succeeding term for hearing ahead of all other cases except those already given 
priority by law. If on the hearing before the trial judge it shall appear ne the 
record filed by the Commissioner is incomplete, he may by appropriate order 
direct the Commissioner to certify any or all parts of the record so omitted. 

(c) The trial judge shall have jurisdiction to affirm or to set aside the order 
or decision of the Commissioner and to restrain the enforcement thereof. 

(d) Appeals from all final orders and judgments entered by the superior court 
in reviewing the orders and decisions of the Commissioner may be taken to the 
appellate division of the General Court of Justice by any party to the action as 
in other civil cases. 

(e) The commencement of proceedings under this section shall not operate as 
a Stay of the Commissioner’s order or decision, unless otherwise ordered by the 
POUL at Lot ac moCO ely aCe oles VOUMC mod ssa je Lod | Cell USS ale) 


Editor’s Note. — For comment on the 1947 
amendment which rewrote subsection (b), see 25 
N.C.L. Rev. 489. 

The Commissioner’s projection of past ex- 
perience and present conditions into the fu- 
ture is presumed to be correct and proper if 
supported by substantial evidence and if he has 
taken into account all of the relevant facts which 
he is directed by statute to consider. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

Applied in In re Blue Bird Taxi Co. of Ashe- 
ville, Inc., 287 N.C. 373, 75 S.E.2d 156 (1953); In 
re North Carolina Fire Ins. Rating Bureau, 245 
N.C. 444, 96 S.E.2d 344 (1957). 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965); In re North Carolina 
Fire Ins. Rating Bureau, 2 N.C. App. 10, 162 
S.E.2d 671 (1968); In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 

Stated in Elmore v. Lanier, 270 N.C. 674, 155 
S.E.2d 114 (1967); In re Hardware Mut. Ins. Co., 
278 N.C. 670, 180 S.E.2d 840 (1971). 

Cited in State ex rel. North Carolina Util. 
Comm’n v. Old Fort Finishing Plant, 264 N.C. 
416, 142 S.E.2d 8 (1965); State ex rel. Lanier v. 
Vines, 1 N.C. App. 208, 161 S.E.2d 35 (1968). 


§ 58-9.4. Court review of rates and classification. — Any order or decision 
of the Commissioner that the premium rates charged or filed on all or any class 
of risks are excessive, inadequate, unreasonable, unfairly discriminatory or are 
otherwise not in the public interest or that a classification or classification 
assignment is unwarranted, unreasonable, improper, unfairly discriminatory or 
not in the public interest may be appealed to the North Carolina Court of Appeals 
by any party aggrieved thereby. Any such order shall be based on findings of 
fact, and if applicable, findings as to trends related to the matter under 
investigation, and conclusions of law based thereon. Any order or decision of 
the Commissioner, if supported by substantial evidence, shall be presumed to 
be correct and proper. For the purposes of the appeal the Insurance 
Commissioner, who shall be represented by his general counsel, shall be deemed 
an aggrieved party. (1971, c. 708, s. 2.) 


In the application of the “substantial evi- 
dence” standard, courts will generally defer to 
the expertise of the administrator in his special- 
ized field if there is reasonable evidence to sup- 
port his decision. State ex rel. Commissioner of 
Ins. v. State ex rel. Attorney Gen., 19 N.C. App. 
263, 198 S.E.2d 575 (1978). 


Applied in State ex rel. Commissioner of Ins. 
v. State ex rel. Attorney Gen., 16 N.C. App. 279, 
192 S.E.2d 138 (1972); State ex rel. Commissioner 
of Ins. v. North Carolina Auto. Rate Administra- 
tive Office, 19 N.C. App. 548, 199 S.E.2d 479 
(1973). 
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§ 58-9.5. Procedure on appeal under § 58-9.4. — Appeals to the North 
Carolina Court of Appeals pursuant to G.S. 58-9.4 shall be subject to the 
following provisions: 


(1) No party to a proceeding before the Commissioner may appeal from any 
final order or decision of the Commissioner unless within 30 days after 
the entry of such final order or decision, or within such time thereafter 
as may be fixed by the Commissioner, by order made within 30 days, 
the party aggrieved by such decision or order shall file with the 
Commissioner notice of appeal and exceptions which shall set forth 
specifically the ground or grounds on which the aggrieved party 
considers said decision or order to be unlawful, unjust, unreasonable 
or unwarranted, and including errors alleged to have been committed 
by the Commissioner. 


(2) Any party may appeal from all or any portion of any final order or 
decision of the Commissioner in the manner herein provided. Copy of 
the notice of appeal shall be mailed by the appealing party at the time 
of filing with the Commissioner, to each party to the proceeding to the 
addresses as they appear in the files of the Commissioner in the 
proceeding. The failure of any party, other than the Commissioner, to 
be served with or to receive a copy of the notice of appeal shall not 
affect the validity or regularity of the appeal. 

(3) The Commissioner may on motion of any party to the proceeding or on 
its own motion set the exceptions to the final order upon which such 
appeal is based for further hearing before the Commissioner. 

(4) The appeal shall lie to the Court of Appeals as provided in G.S. 7A-29. 
The appellant shall cause to be prepared a statement of the case as 
required by the rules of the Court of Appeals. A copy of this statement 
shall be served on the Commissioner and all other parties, as appellees, 
within 45 days from the entry of the appeal taken; within 20 days after 
such service, the appellee fe return the copy with its approval or 
specified amendments endorsed or attached; if the case be approved by 
the appellee it shall be filed by the appellant with the clerk of the Court 
of Appeals as part of the record; if not returned with objection within 
the time prescribed, it shall be deemed approved. The Commissioner 
shall have the power, in the exercise of its discretion, to enlarge the 
time in which to serve statement of case on appeal and exceptions 
thereto or counterstatement of case. 

(5) If the case on appeal is returned by appellee with objections as 
prescribed, or if a countercase is served on appellant, the appellant shall 
immediately request the Commissioner to fix a time and place for 
meeting to agree on the case on appeal. If the appellant delays longer 
than 15 days after the appellee serves its countercase or exceptions to 
request the Commissioner to set a meeting to agree on the case on 
appeal, then the exceptions filed by the appellee shall be allowed, or 
the countercase served by him shan constitute the case on appeal; but 
the time may be extended by agreement of counsel. 

(6) The Commissioner shall forthwith notify the attorneys of the parties to 
meet before it for the purpose at a certain time and place, which time 
shall not be more than 20 days from the receipt of the request. At the 
time and place stated, the Commissioner shall determine if all parties 
have agreed on a case on appeal. If they have, the appellant shall within 
five days thereafter file it with the clerk of the Court of Appeals, and 
if he fails to do so the appellee may file its copy. If the case on appeal 
is not agreed upon by all parties to the appeal at said meeting, the 
Commissioner shall immediately file with the Court of Appeals a 
request for appointment of a referee to settle the case on appeal, 
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whereupon the chief judge of the Court of Appeals shall appoint a 
referee to settle and sign the case on appeal ‘intial such rules as may 
be set forth in his appointment. 

(7) The Court of Appeals shall hear and determine all matters arising on 
such appeal, as in this Article provided, and may in the exercise of its 
discretion assign the hearing of said appeal to any panel of the Court 
of Appeals. 

(8) Unless otherwise provided by the rules of the Court of Appeals, the 
cause on appeal from the Commissioner of Insurance shall be entitled 
“State of North Carolina ex rel. Commissioner of Insurance (here add 
any additional parties in support of the Commissioner’s order and their 
capacity before the Commissioner). Appellee(s) v. (here insert name of 
appellant and his capacity before the Commissioner), Appellant.” 
Appeals from the Insurance Commissioner pending in the superior 
courts on January 1, 1972, shall remain on the civil issue docket of such 
superior court and shall have pnority over other civil actions. Appeals 
to the Court of Appeals under G.S. 7A-29 shall be docketed in 
accordance with the rules of the Court of Appeals. 

(9) In any appeal to the Court of Appeals, the complainant in the original 
complaint before the Commissioner shall be a party to the eaened and 
each of the parties to the proceeding before the Commissioner shall 
have a right to appear and participate in said appeal. 

(10) An appeal under this section shall operate as a stay of the 
Commissioner’s order or decision until said appeal has been dismissed 
or the questions raised by the appeal determined according to law. 
Clover ost as) 


Applied in State ex rel. Commissioner of Ins. 
v. North Carolina Auto. Rate Administrative Of- 
fice, 19 N.C. App. 548, 199 S.E.2d 479 (1978). 


§ 58-9.6. Extent of review under § 58-9.4. — (a) On avian the court shall 
review the record and the exceptions and assignments of error in accordance 
with the rules of the Court of Appeals, and any alleged irregularities in 
procedures before the Commissioner, not shown in the record, shall be 
considered under the rules of the Court of Appeals. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning and applicability of the terms of any 
action of the Commissioner. The court may affirm or reverse the decision of the 
Commissioner, declare the same null and void, or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commissioner’s findings, 
inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions, or 

(2) In excess of statutory authority or jurisdiction of the Commissioner, or 

(3) Made upon unlawful proceedings, or 

(4) Affected by other errors of law, or 

(5) Unsupported by material and substantial evidence in view of the entire 
record as submitted, or 

(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error. The Beit shall not be 
permitted to rely upon any grounds for relief on appeal which were not set forth 
specifically in his notice of appeal filed with the Commissioner. 
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(d) The court shall also compel action of the Commissioner unlawfully 
withheld or unlawfully or unreasonably delayed. 

(e) Upon any apeee the rates fixed or any rule, regulation, finding, 
determination, or order made by the Commissioner under the provisions of this 
Chapter shall be prima facie correct. (1971, c. 703, s. 4.) 


Applied in State ex rel. Commissioner of Ins. Quoted in State ex rel. Commissioner of Ins. 
v. North Carolina Auto. Rate Administrative Of-  v. State ex rel. Attorney Gen., 19 N.C. App. 263, 
fice, 19 N.C. App. 548, 199 S.E.2d 479 (1978). 198 S.E.2d 575 (1978). 


§ 58-10. Commissioner to supervise local inspectors. — The Commissioner 
shall exercise general supervision over local investigators of fires and fire 
prevention inspectors. Whenever the Commissioner has reason to believe that 
the local inspectors are not doing their duty, he or his deputy shall make special 
trips of inspection and take proper steps to have all the provisions of the law 
relative to the investigation of fires Mal the prevention of, fire waste enforced. 
(1905, 2ceb0G, "SaGtheviis. 4090 ses .02 (0; 1925, ¢c. 89; 1969, c. 1063, s. 2.) 


§ 58-11. Office of Commissioner a public office; records, etc., subject to 
inspection. — The office of the Commissioner shall be a public office and the 
records, reports, books and papers thereof on file therein shall be accessible to 
the inspection of the public, except that the records compiled as a part of an 
investigation for the crime of arson, that of unlawful burning, or of fraud, shall 
not be considered as public records and may be made available to the public only 
upon an order of court of competent jurisdiction. Provided that such records 
shall upon request be made available to the district attorney of any district if 
the same concerns persons or investigations in his district. (1899, c. 54, ss. 9, 77; 
Rev., s. 4688; 1907, c. 1000, s. 1; C. & pmO AU 2945 Coote ls Gal olion bk 
19557-C. 4G lo ioacm4de sacs) 


Editor’s Note. — The 1973 amendment substi- For brief comment on the 1951 amendment, 
tuted “district attorney” for “solicitor” in the see 29 N.C.L. Rev. 398. 
last sentence. 


§ 58-12. Original documents and certified copies as evidence. — Every 
certificate, assignment, or conveyance executed by the Commissioner, in 
pursuance of any authority conferred on him by law and sealed with his seal 
of office, may be used as evidence and may be recorded in the proper recording 
offices, in the same manner and with like effect as a deed regularly 
acknowledged or proved before an officer authorized by law to take the probate 
of deeds; and all copies of papers in the office of the Commissioner, certified 
by him and authenticated by his official seal, shall be evidence as the original. 
(1899% enb4nselld: Revs s: A6843Ges 9s .6272,) 


§ 58-13. Admissibility of certificate as evidence of agent’s authority. — In 
any case or controversy arising in any court of original jurisdiction within this 
State wherein it is necessary to establish the question as to whether any 
insurance or other corporation or agent thereof is or has been licensed by the 
State Insurance Department to do business in this State, the certificate of the 
Commissioner of Insurance under the seal of his office shall be admissible in 
evidence as proof of such corporation or agent’s authority as conferred by the 
State Insurance Department. (1929, c. 289, s. 1.) 


§ 58-14. Reports of Commissioner to the Governor and General Assembly. 
— The Commissioner shall biennially submit to the General Assembly, through 
the Governor, a report of his official acts, including a summary of official rulings 
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and regulations. The Commissioner shall, from time to time, report to the 
General Assembly any change which in his opinion should be made in the laws 
relating to insurance and other subjects pertaining to his department. On or 
before the first day of February of each year in which the General Assembly 
is in session he shall make to the Governor the recommendations called for in 
this section, to be transmitted to the General Assembly, with the last annual 
report of this Department, including receipts and disbursements. (1899, ¢. 54, 
povoui LOSLO0l ces0 lest) sReviass/ 4687 4688eLoicn2 lly sez) (OSH Si62 13} 
Ue cee Testo 9454nce333)) 


§ 58-15. Authority over all insurance companies; no exemptions from 
license. — Every insurance company must be licensed and supervised by the 
Commissioner of Insurance, He must pay all licenses, taxes, and fees as 
prescribed in the insurance laws of the State for the class of company, 
association, or order to which it belongs. No provision in any statute, public or 
private, may relieve any company, association, or order from the supervision 
prescribed for the class of companies, associations, or orders of like character, 
or release it from the payment of the licenses, taxes, and fees prescribed for 
companies, associations, and orders of the same class; and all such special 
provisions or exemptions are hereby repealed. It is unlawful for the 
Commissioner of Insurance to grant or issue a license to any company, 
association, or order, or agent for them, claiming such exemption from 
supervision by his Department and release for the payment of license, fees, and 
faxes (1903 cy 5945 ssa yz, S Revs 246912008. S.6274; 1945) eesssy 


A fraternal insurance order incorporated State v. Arlington, 157 N.C. 640, 738 8.E. 122 
under the taws of another state, but with (1911). 
branch offices in this State, comes within the Cited in Fuller v. Lockhart, 209 N.C. 61, 182 
meaning of this section and must be licensedand _ S.E. 738 (1935). 
supervised by the Commissioner of Insurance. 


§ 58-16. Examinations to be made. — Before granting certificates of 
authority to an insurance company to issue policies or make contracts of 
insurance the Commissioner shall be satisfied, by such examination and evidence 
as he sees fit to make and require, that the company is otherwise duly qualified 
under the laws of the State to transact business therein. As often as once in three 
years he shall personally or by his deputy visit each domestic insurance company 
and thoroughly inspect and examine its affairs, especially as to its financial 
condition and ability to fulfill its obligations and whether it has complied with 
the laws. He shall also make an examination of any such company whenever 
he deems it prudent to do so, or upon the request of five or more of the 
stockholders, creditors, policyholders, or persons pecuniarily interested therein, 
who shall make affidavit of their belief, with specifications of their reasons 
therefor, that the company is in an unsound condition. Whenever the 
Commissioner deems it prudent for the protection of policyholders in this State 
he shall in like manner visit and examine, or cause to be visited and examined 
by some competent person appointed by him for that purpose, any foreign 
insurance company applying for admission or already admitted to do business 
in this State, and such company shall pay the proper charges incurred in this 
examination, including the expenses of the Commissioner or his deputy and the 
expenses and compensation of his assistants employed therein. The refusal of 
any insurer to submit to examination, or the refusal or failure of an insurer to 
pay the expenses of examination upon presentation of a bill therefor by the 
Commissioner, shall be grounds for the revocation or refusal of a license. The 
Commissioner is authorized to make public any such revocation or refusal of 
license as he may determine and to give his reasons therefor. The Commissioner 
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shall promptly institute a civil action to recover the expenses of examination 
against any insurer which refuses or fails to pay. For these purposes the 
Commissioner or his deputy or persons making the examination shall have free 
access to all the books and papers of the insurance company that relate to its 
business, and to the books and papers kept by any of its agents, or to the books 
and papers of any affiliated or subsidiary corporations or partnerships that 
affect the affairs or financial condition of said company and may summon, 
administer oaths to, and examine as witnesses, the directors, officers, agents, 
and trustees of any such company, and any other person, affiliate or subsidiary 
in relation to its affairs, transactions, and condition. (1899, c. 54, s. 18; Rev., s. 
AG92: CUSMis. O21; lo40. Croods) 


Cited in In re Hardware Mut. Ins. Co., 278 
N.C. 670, 180 S.E.2d 840 (1971). 


§ 58-16.1. Examination dispensed with under certain circumstances. — 
Before ordering or making the examination provided for in G.S. 58-16 of any 
foreign or alien company, the Commissioner shall first inquire of the insurance 
department of the state or country (if there be any such department therein), 
in which is located the principal office of such company, as to the financial and 
business standing and solvency of such company. If, upon such inquiry, it shall 
appear that such company is of good financial and business standing, and is 
solvent, and it be certified, in writing, attested by the seal (if any) of the 
insurance department of the state or country wherein is located the principal 
office of such company, that it has been examined by the insurance department 
of such state or country in the manner prescribed by the laws thereof, and was 
by such examination found to be in sound condition, that there is no reason to 
doubt its solvency, and that it is still permitted, under the laws of such state 
or country, to do business therein, then in the discretion of the Commissioner, 
further examination may be dispensed with, and the information so obtained, 
and such certificate so furnished, may be accepted as sufficient evidence of the 
solvency of such company. (1945, c. 883.) 


§ 58-16.2. Results of examination not to be made public until company is 
given opportunity to be heard; exception. — Pending, during and after the 
examination of any domestic, foreign or alien insurance company neither the 
Commissioner nor his representative or representatives shall make public or 
allow to be made public the financial statement, findings or report of 
examination, or any report affecting the status or standing of the company 
examined until the company has either accepted and approved the final report 
of examination or has been afforded a reasonable opportunity to be heard 
thereon and to answer or rebut any statements or findings therein. Such 
hearing, if requested, shall be informal and private. 

If within 30 days after the final report of examination has been submitted to 
it, the company examined has neither notified the Commissioner of its 
acceptance and approval of the report nor requested to be heard thereon, the 
report shall thereupon be filed as a public document and shall be open to public 
inspection. 

The provisions of this section shall not, however, prohibit the Commissioner 
from taking any action provided for, or from exercising any power conferred 
by, any other provision of this Chapter to suspend or revoke the license of any 
insurance company. (1945, c. 383.) 


Cited in In re Hardware Mut. Ins. Co., 278 
N.C. 670, 180 S.E.2d 840 (1971). 
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§ 58-17. Oath required for compliance with law. — Before issuing license 
to any insurance company to transact the business of insurance in this State, 
the Commissioner of Insurance shall require, in every case, in addition to the 
other requirements provided for by law, that the company file with him the 
affidavit of its president or other chief officer that it has not violated any of the 
provisions of this Chapter for the space of 12 months last past, and that it accepts 
the terms and obligations of this Chapter as a part of the consideration of the 
licansen (1899 erb445.611 0; S01icew39 ls) saSw Reve tsw469326n5)7 162762) 


§ 58-18. Investigation of charges. — Upon his own motion or upon complaint 
being filed by a citizen of this State that a company authorized to do business 
in the State has violated any of the provisions of this Chapter, the Commissioner 
shall investigate the matter, and, if necessary, examine, under oath, by himself 
or his accredited representatives the president and such other officer or agents 
of such companies as may be deemed proper; also all books, records, and papers 
of the same. In case the Commissioner shall find upon substantial evidence that 
any complaint against a company is justified, said company, in addition to such 
penalties as are imposed for anieern of any of the provisions of this Chapter, 
shall be liable for the expenses of the investigation, and the Commissioner shall 
promptly present said company with a statement of such expenses. If the 
company refuses or neglects to pay, the Commissioner is authorized to bring 
a civil action for the collection of these expenses. (1899, c. 54, s. 111; 1908, c. 
euros Bevaniss46947 Capi es: 62 00b94Ls ce.136)/s; 4: 1925, Caz Taronoml 94, 
co 


§§ 58-19, 58-20: Repealed by Session Laws 1945, c. 383. 


§ 58-21. Annual statements to be filed with Commissioner. — Every 
insurance company shall file in the office of the Commissioner of Insurance, on 
or before the first day of March in each year, in form and detail as the 
Commissioner of Insurance prescribes, a statement showing the business 
standing and financial condition of such company, association, or order on the 
preceding thirty-first day of December, signed and sworn to by the chief 
managing agent or officer thereof, before the Commissioner of Insurance or 
some officer authorized by law to administer oaths. The Commissioner of 
Insurance shall, in December of each year, furnish to each of the insurance 
companies authorized to do business in the State two or more blanks adapted 
for their annual statements. Provided, the Commissioner may, for good and 
sufficient cause shown by an applicant company, extend the filing date of such 
annual statement for such company, for a reasonable period of time, not to 
exceed 30 days: (1899; c. 54, ss..72; 73; 83; 90, 97; 1901, c. 706, s. 2; 1903;¢. 438, 
519: Rev,, 5104698; Ci Sigist'6280; 19459 ¢..3838:. 1957; c. 407.) 


Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 


§ 58-22. Punishment for making false statement. — If any insurance 
company in its annual or other statement required by law shall wilfully misstate 
the facts, the insurance company and the person making oath to or subscribing 
the same shall severally be punished by a fine of not less than five hundred 
($500.00) nor more than one thousand dollars ($1,000). (1899, c. 54, s. 97; Rev., 
BBA 0a Cone.) S040 le) 


§§ 58-23, 58-24: Repealed by Session Laws 1945, c. 388. 

§ 58-25. Record of business kept by companies and agents; Commissioner 
may inspect. — All companies, agents, or brokers aoIne any kind of insurance 
business in this State must make and keep a full and correct record of the 
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business done by them, showing the number, date, term, amount insured, 
premiums, and the persons to whom issued, of every policy or certificate or 
renewal. Information from these records must be furnished to the Commissioner 
of Insurance on demand, and the original books of records shall be open to the 
inspection of the Commissioner when demanded. (1899, c. 54, s. 108; 1908, c. 438, 
Syl ie Revs. 40967 Or sa0Loa tua). C. ooo.) 


§ 58-25.1. Commissioner may require special reports. — The Commissioner 
may also address to any authorized insurer or its officers any inquiry in relation 
to its transactions or condition or any matter connected therewith. Every 
corporation or person so addressed “wal reply in writing to such inquiry 
promptly and truthfully, and such reply shall be verified, if required by the 
Commissioner, by such individual, or by such officer or officers of a corporation, 
as he shall designate. (1945, c. 383.) 


§ 58-26. Commissioner may require records, reports, etc., for agencies, 
agents and others. — (a) The Commissioner is empowered to make and 
promulgate reasonable rules and regulations governing the recording and 
reporting of insurance business transactions by insurance agencies, agents, 
brokers and producers of record, any of which agencies, agents, brokers or 
producers of record are defined by CS, 58-39.4 and are licensed in this State 
or are transacting insurance business in this State to the end that such records 
and reports will accurately and separately reflect the insurance business 
transactions of such agency, agent, broker or producer of record in this State. 
Information from records required to be kept pursuant to the provisions of this 
section must be furnished the Commissioner on demand and the original records 
required to be kept pursuant to the provisions of this section shall be open to 
the inspection for the Commissioner or any other authorized employee described 
in G.S. 58-7.8 when demanded. 

(b) Every insurance agency as defined by G.S. 58-39.4(a) transacting 
insurance business in this State shall at all times have appointed some person 
employed or associated with such agency who shall have the responsibility of 
seeing that such records and reports as are required pursuant to the provisions 
of this section are kept and maintained. 

(c) Any person subject to the provisions of subsection (a) of this section who 
violates the provisions of this section or the rules and regulations prescribed by 
the Commissioner pursuant to the provisions of this section may after notice and 
hearing: for the first offense have his license or licenses (in case license be issued 
for more than one company in such person’s case) suspended or revoked for not 
less than one month nor more than six months and for the second offense shall 
have his license or licenses (in case license be issued from more than one 
company in his case) suspended or revoked for the period of one year and such 
person shall not thereafter be licensed for one year from the date said revocation 
or suspension first became effective. 

(d) For the purpose of enforcing the provisions of this section the 
Commissioner or any other authorized employee described in G.S. 58-7.3 is 
authorized and empowered to examine persons, administer oaths and require 
production of papers and records relative to this section. (1971, c. 948, s. 1.) 


§ 58-27. Books and papers required to be exhibited. — It is the duty of any 
person having in his possession or control any books, accounts, or papers of any 
company licensed under this Chapter, to exhibit the same to the Ganineeiie 
of Insurance or to any deputy, actuary, accountant, or persons acting with or 
for the Commissioner of Insurance. Any person who shall refuse, on demand, 
to exhibit the books, accounts, or papers, as above provided, or who shall 
knowingly or willfully make any false statement in regard to the same, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 
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or imprisoned, or both, at the discretion of the court. (1899, c. 54, s. 76; Rev., 
ss. 3494, 4697; 1907, c. 1000, s. 3; OC. S.,-s. 6286; 1945, .c. 383.) 


§ 58-27.1. Insurance advisory board; organization and powers. — (a) There 
shall be in the Insurance Department an insurance advisory board which shall 
consist of seven members. The Commissioner shall be a member of the board 
and its chairman and executive head. The remaining six members shall be 
appointed by the Governor and any of them may be removed from office by the 
Governor whenever, in his judgment, the public interest may require. Of the six 
members appointed, three shall have had experience of such a nature as to make 
them familiar with the purposes and practices of the insurance business. Three 
members shall be appointed for two years and three for four years, and 
thereafter all appointments shall be for a term of four years and until a 
successor has been appointed; and in case of a vacancy for any reason, the 
Governor shall appoint a member to fill the unexpired term of office. The 
members of the insurance advisory board shall receive no salary but shall be 
paid for their services seven dollars ($7.00) per diem and their expenses. The 
board shall meet in regular session at least once each three months on call of 
the chairman. Special meetings may be had at any time upon call of the 
Commissioner, or at the request of any two members of the board. The board 
may adjourn its meetings from day to day or until a day certain until all its 
business has been transacted. The Commissioner shall keep a record of all 
proceedings of the board, which records shall be open to public inspection. 

(b) The insurance advisory board shall have power to consider and, by a 
majority vote of its members present, to make recommendations to the 
Commissioner upon any matter which may be submitted to the board. 

(c) The insurance advisory board shall, within three months of the ratification 
of this subsection promulgate rules and regulations to provide for the holding 
of public hearings before the Commissioner of Insurance, or any person 
employed by the Insurance Department authorized by the Commissioner to act 
in his stead, on such proposals, to revise an existing rating schedule the effect 
of which is to increase or decrease the charge for insurance or to set up a new 
rating schedule, as are subject to the approval of the Commissioner and as, in 
the judgment of the board, are of such nature and importance as to justify and 
require a public hearing. The board shall have authority to determine by such 
rules and regulations the circumstances under which such public hearings shall 
be held and the Commissioner of Insurance shall hold public hearings in 
accordance with such rules and regulations. From time to time the board may 
revise and change its promulgated rules and regulations in such manner as, in 
its judgment, the public interest may require. (1945, c. 383; 1949, c. 1079, s. 1.) 


Editor’s Note. — For comment on subsection 148-318 were not applicable to a public hearing 
(c), see 27 N.C.L. Rev. 460. before the Commissioner on proposals for a gen- 

State Government Reorganization. —Thein- eral revision of insurance rates submitted by a 
surance advisory board was transferred to the statutory rate-making bureau such as the Rate 
Department of Insurance by § 143A-76, enacted Office. In re Filing by Auto. Rate Office, 278 
by Session Laws 1971, c. 864. N.C. 302, 180 S.E.2d 155 (1971). 

Rules of Evidence. — Former 88 143-317 and 


§ 58-27.2. Public hearings on _ revision of existing schedule’ or 
establishment of new schedule; publication of notice. — (a) Whenever any 
statutory or licensed insurance rating bureau or any insurance company making 
its own rate filings makes any proposal to revise an existing rating schedule, 
the effect of which is to increase or decrease the charge for insurance, or to set 
es a new rating schedule, and such rating schedules are subject to the approval 
of the Commissioner, such bureau or company shall file its proposed change and 
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supporting data with the Commissioner who shall thereafter, before acting upon 
any such proposal, order a public hearing thereon, if such hearing is required 
by the rules and regulations adopted by the insurance advisory board and then 
in accordance therewith, and fix a time and place for such hearing not earlier 
than 20 days thereafter. The bureau or the company making such proposal shall, 
not more than 10 days prior to the time of such public hearing, cause to be 
published in a daily newspaper or newspapers published in North Carolina, and 
in accordance with the rules and regulations of the insurance advisory board, 
a notice, in the form and content approved by the Commissioner, setting forth 
the nature and effect of such proposal and the time and place of the public 
hearing to be held. 

(b) The provisions of this section shall be applicable to all rating bureaus 
operating in North Carolina and all companies making independent filings under 
the provisions of Chapters 58 and 97 of the General Statutes of North Carolina, 
and shall be in addition to any requirements otherwise made specifically 
applicable to said bureaus and companies. (1949, c. 1079, s. 1.) 


ARTICLE 3. 
General Regulations for Insurance. 


§ 58-28. State law governs insurance contracts. — All contracts of 
insurance on property, lives, or interests in this State shall be deemed to be made 
therein, and all contracts of insurance the applications for which are taken within 
the State shall be deemed to have been made within this State and are subject 
to the laws thereof. (1899, c. 54, s..2; 1901, c. 705, s. 1; Rev., s. 4806; C. S., s. 


6287.) 


Editor’s Note. — See 13 N.C. Rev. 213, for 
note on validity of statutes localizing insurance 
contracts. 


Constitutionality. — This section is constitu- 
tional. Williams v. Mutual Reserve Fund Life 
Ass'n, 145 N.C. 128, 28 S.E. 802 (1907). 


North Carolina Choice-of-Law Rules Con- 
trol. — The provision of this section that all 
contracts of insurance on lives in North Carolina 
Shall be subject to the law of North Carolina 
seems to mean the whole law of North Carolina, 
including choice-of-law rules. Lowe’s N. Wilkes- 
boro Hdwe., Inc. v. Fidelity Mut. Life Ins. Co., 
206 F. Supp. 427 (M.D.N.C. 1962). 


Section Held Inapplicable. — See Turner v. 
Liberty Mut. Ins. Co., 105 F. Supp. 723 
(M.D.N.C. 1952). 


Laws in Force Become Part of Insurance 
Contract. — Laws in force at the time of execut- 
ing a policy of insurance are binding on the 
insurer and become a part of the insurance con- 
tract. Fuller v. Lockhart, 209 N.C. 61, 182 S.E. 
733 (1935). 

Application Taken out of State. — When 
neither party was a resident of the State at the 
time of the contract of insurance and the applica- 
tion was taken out of the State the rule of lex 
loci contractu will apply. Keesler v. Mutual 
Benefit Life Ins. Co., 177 N.C. 394, 99 S.E. 97 
(1919). 


Applications Taken within State. — Policies 
of insurance issued by a foreign company, the 
applications for which are taken in this State, are 
to be construed in accordance with the laws of 
this State. Horton v. Life Ins. Co., 122 N.C. 498, 
29 S.E. 944 (1898). This is true although the in- 
surance company may under its charter be al- 
lowed privileges which are contrary to statutes 
of this State. Wilson v. Supreme Conclave, Im- 
proved Order of Heptasophs, 174 N.C. 628, 94 
S.E. 448 (1917). See Cordell v. Brotherhood of 
Locomotive Firemen, 208 N.C. 632, 182 S.E. 141 
(1935). 


A contract of insurance, based upon the ap- 
plication of insured made while residing in this 
State, must be construed in accordance with the 
laws of this State rather than the laws in force 
at the time of the inception of the contract in the 
state in which insurer is incorporated. Pace v. 
New York Life Ins. Co., 219 N.C. 451, 14 S.E.2d 
411 (1941). 


Stipulation Making Policy a Foreign Con- 
tract. — A provision in a contract of insurance 
that, “This contract shall be governed by, sub- 
ject to, and construed only according to the laws 
of the State of New York, the home office of said 
association,” 1s void insofar as the courts of this 
State are concerned. Blackwell v. Life Ass’n, 141 
N.C. 117, 53 S.E. 883 (1906). See Cordell v. 
Brotherhood of Locomotive Firemen, 208 N.C. 
632, 182 S.E. 141 (1935). 
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Applied in Wells v. Jefferson Std. Life Ins. 
Co., 211 N.C. 427, 190 S.E. 744 (1937); Petty v. 
Pacific Mut. Life Ins. Co., 212 N.C. 157, 193 S.E. 
228 (1937); Fountain & Herrington, Inc. v. 


Mutual Life Ins. Co., 55 F.2d 120 (4th Cir. 1932); 
Rossman v. New York Life Ins. Co., 19 N.C. App. 
651, 199 S.E.2d 681 (1973). 


§ 58-29. No insurance contracts except under this Chapter. — It is unlawful 
for any company to make any contract of insurance upon or concerning any 
property or interest or lives in this State, or with any resident thereof, or for 
any person as insurance agent or insurance broker to make, negotiate, solicit, 
or in any manner aid in the transaction of such insurance, unless and except as 
authorized under the provisions of this Chapter. (1899, c. 54, s. 2; Rev., s. 4807; 


Cogsubenoe 


Recovery by Insured Where Contract Void 
as to Insurer. — The statute does not impose on 
the insured the duty of showing the authority of 
the company or its agent, as the statute is for 
the protection of the policyholder, and a 
recovery can be had by the insured although as 
to the insurer the contract may be void. Gazzam 
v. German Union Fire Ins. Co., 155 N.C. 330, 71 
S.E. 484 (1911). 

When a statute or valid regulation in restraint 
only of the company’s action is made for protec- 
tion of the policyholder, a recovery may ordi- 
narily be had, though the contract is in breach 
of the regulation. Blount v. Royal Fraternal 
Ass’n, 163 N.C. 167, 79 S.E. 299 (1913); Robinson 
v. Security Life & Annuity Co., 163 N.C. 415, 
79 S.E. 681 (1913); Morgan v. Royal Fraternal 
Ass’n, 170 N.C. 75, 86 S.E. 975 (1915). 


When Resident Process Agent Not Required 
for Foreign Company. — The issuance of one 
or more policies of fire insurance, by a corpora- 
tion, created and existing under the laws of an- 
other state, not by or through any agent, did not 
constitute “doing business” in the State of 
North Carolina, so as to require a resident pro- 
cess agent. Ivy River Land & Timber Co. v. Na- 
tional Fire & Marine Ins. Co., 192 N.C. 115, 133 
S.E. 424 (1926). 

Applied in Wells v. Jefferson Std. Life Ins. 
Co., 211 N.C. 427, 190 S.E. 744 (1937); Glover v. 
Rowan Mut. Fire Ins. Co., 228 N.C. 195, 45 
S.E.2d 45 (1947). 

Cited in Charleston & W. Carolina Ry. v. Rob- 
ert G. Lassiter & Co., 267 N.C. 408, 177 S.E. 9 
(1934); Petty v. Pacific Mut. Life Ins. Co., 212 
N-G.'157, 193 S.E.°228 (19387): 


§ 58-30. Statements in application not warranties. — All statements or 
veecripugns in any application for a policy of insurance, or in the policy itself, 


shall 


e deemed representations and not warranties, and a representation, 


unless material or fraudulent, will not prevent a recovery on the policy. (1901, 


GADD NS. Si uhevus 810400836 Gams, Bas ZO9,) 


Editor’s Note. — For note “Life Insurance 
Applications: Opinion Answers or Material 
Misrepresentations,” see 49 N.C.L. Rev. 560 
(1971). 


The purpose of the statute is to prevent insur- 
ance companies from escaping the payment of 
honest losses upon technicalities and strict con- 
struction of contracts. Cottingham v. Maryland 
Motor Car Ins. Co., 168 N.C. 259, 84 S.E. 274 
(1915); Garvey v. Old Colony Ins. Co., 153 F. 
Supp. 755 (E.D.N.C. 1957). 


Material Representations. — In an applica- 
tion for a policy of life insurance every fact 
stated will be deemed material, which would ma- 
terially influence the judgment of the insurance 
company either in accepting the risk or in fixing 
the premium rate. Bryant v. Metropolitan Life 
Ins. Co., 147 N.C. 181, 60 S.E. 983 (1908); Gard- 
ner v. North State Mut. Life Ins. Co., 163 N.C. 
367, 79 S.E. 806 (1913); Garvey v. Old Colony Ins. 
Co., 153 F. Supp. 755 (E.D.N.C. 1957). 


A material representation shall avoid the pol- 
icy if it is also false and calculated to influence 
the company, if without notice of its falsity, in 
making the contract at all, or in estimating the 
degree and character of the risk, or in fixing the 
premiums. Gardner v. North State Mut. Life Ins. 
Co., 163 N.C. 367, 79 S.E. 806 (1918). 


The North Carolina cases declare the rule to 
be that “the materiality of the representation 
depends on whether it was such as would natu- 
rally and reasonably have influenced the insur- 
ance company with respect to the contract or 
risk.”’ Carroll v. Carolina Cas. Ins. Co., 227 N.C. 
456, 458, 42 S.E.2d 607 (1947); Walker v. Phila- 
delphia Life Ins. Co., 127 F. Supp. 26 (E.D.N.C. 
1954); Old Colony Ins. Co. v. Garvey, 253 F.2d 
299 (4th Cir. 1958). 


A representation in an application for a policy 
of life insurance is deemed material if the knowl- 
edge or ignorance of it would naturally influence 
the judgment of insurer in making the contract, 
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and written questions relating to health and 
their answers in an application are deemed ma- 
terial as a matter of law. Tolbert v. Mutual Bene- 
fit Life Ins. Co., 2836 N.C. 416, 72 S.E.2d 915 
(1952). 

Answers to questions in application for life 
insurance were material, and being also false, 
the contract of insurance is vitiated and there 
can be no recovery. Walker v. Philadelphia Life 
Ins. Co., 127 F. Supp. 26 (E.D.N.C. 1954). 

Misrepresentations admitted, of which the 
court will take judicial notice, must be deemed 
material as a matter of law; and their making is 
sufficient ground for canceling of the policy, 
whatever may be proved in extenuation of the 
conduct of insured in making them. Jeffress v. 
New York Life Ins. Co., 74 F.2d 874 (4th Cir. 
1935). 

Same — As to Attendance of Physicians, 
Diseases, etc. — Where the application declares 
that the statements the applicant makes below 
are true and there is no evidence that the com- 
pany or its agents were aware of any facts to the 
contrary, all of the misrepresentations made as 
to the prior attendance of physicians, diseases, 
surgical operations, and the like are deemed ma- 
terial. Alexander v. Metropolitan Life Ins. Co., 
150 N.C. 536, 64 S.E. 482 (1909); Mutual Life Ins. 
Co. v. Leaksville Woolen Mills, 172 N.C. 534, 90 
S.E. 574 (1916). 

A statement in an application for reinstate- 
ment of an insurance policy that applicant, in the 
year previous, had not had any injury, sickness, 
or ailment of any kind, and had not required the 
services of a physician, being a statement of fact 
within the knowledge of applicant is a material 
representation as a matter of law. Petty v. Pa- 
cific Mut. Life Ins. Co., 212 N.C. 157, 193 S.E: 
228 (1937). 

A representation by insured that he had never 
consulted a physician or been in a hospital is 
material, and testimony of physicians that in- 
sured was not in sound health at the date of the 
delivery of the policy is competent on the issue 
of fraud. Potts v. Life Ins. Co., 206 N.C. 257, 174 
S.E. 1238 (1934). 

Same — As to Applications for Other Insur- 
ance. — Answers made in response to questions 
in the application as to applications for other 
insurance, where the applicant declares that 
they are true and offers them as an inducement 
to the issuance of the policy, are deemed ma- 
terial as a matter of law. Fountain & Herrington, 
Inc. v. Mutual Life Ins. Co., 55 F.2d 120 (4th Cir. 
1932). 

Immaterial Representations. — The false 
representation of the relationship between in- 
sured and beneficiary is, as a matter of law, 
immaterial. Howell v. American Nat’! Ins. Co., 
189 N.C. 212, 126 S.E. 603 (1925). 

A treatment for a mere temporary indisposi- 
tion may well be regarded as immaterial where 
an applicant fully discloses medical treatment 
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for a serious ailment administered at or about 
the same time. Jeffress v. New York Life Ins. 
Co., 74 F.2d 874 (4th Cir. 1935). 


Under this section, a failure to disclose the 
fact that insured had had some time previous to 
her application one-half degree of fever due to 
a mild form of malaria and from which she had 
entirely recovered, taken in connection with the 
further fact that she was at the time of the ap- 
plication in sound health and otherwise insura- 
ble, was held not material. Wells v. Jefferson 
Stue ies One clh IN. Acts to. 144 
(1937). 

Misrepresentation Need Not Contribute to 
Loss. — It is not necessary, to defeat a recovery, 
that a material misrepresentation by the appli- 
cant must contribute in some way to the loss for 
which indemnity is claimed. Bryant v. Metropoli- 
tan Life Ins. Co., 147 N.C. 181, 60 S.E. 963 (1908). 

Unintentional Misrepresentations. — The 
company is entitled to have the policy canceled 
on bringing suit within the proper time, espe- 
cially where, even if the misrepresentations are 
not intentional, the policy, when delivered, 
plainly discloses the untruthfulness of the rep- 
resentations. Mutual Life Ins. Co. v. Leaksville 
Woolen Mills, 172 N.C. 534, 90 S.E. 574 (1916). 

The North Carolina law is that a fraudulent 
or material misrepresentation in the application 
for insurance, even though innocently made, will 
prevent recovery on the policy. Garvey v. Old 
Colony Ins. Co., 158 F. Supp. 755 (E.D.N.C. 
1957). 


Fraud is not essential under this section and 
as a general rule recovery will not be allowed if 
the statements made and accepted as induce- 
ments to the contract of insurance are false and 
material. Wells v. Jefferson Std. Life Ins. Co., 
Zit N.G? 4277190 S.Ey 744 °(1937): 


False Material Representations, Although 
Not Fraudulent, Void Policy. — Where rep- 
resentations were material to the issuance of an 
insurance certificate, the certificate was void 
notwithstanding the evidence tended to show 
that the representations, although false, were 
not fraudulent. Inman v. Sovereign Camp, 
W.O.W., 211 N.C. 179, 189 S.E. 496 (1937). 


It is well settled that a material representation 
which is false will constitute sufficient ground 
upon which to avoid the policy. Tolbert v. Mutual 
Benefit Life Ins. Co., 236 N.C. 416, 72 S.E.2d 915 
(1952). 


Clearly a representation which is material and 
false will prevent recovery, even though not 
fraudulent. Walker v. Philadelphia Life Ins. Co., 
127 F. Supp. 26 (E.D.N.C. 1954). 


Same — Instruction. — An instruction of the 
court which tends to leave the impression that 
it was not only necessary that insurer show that 
the representations were false and material but 
also that they were fraudulently made with in- 
tent to deceive, must be held for prejudicial er- 
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ror. Tolbert v. Mutual Benefit Life Ins. Co., 236 
N.C. 416, 72 S.E.2d 915 (1952). 

Verbal Answers Made to Agent by Applicant 
for Fire Policy. — Whatever be the North Caro- 
lina rule with respect to the effect to be given 
to written answers to written questions in an 
application for a life insurance policy, which is 
attached to and made a part of the policy, there 
is nothing in the law of North Carolina, or any- 
where else, which requires that any such rule be 
applied to verbal answers made by an applicant 
for a fire policy to an agent asking questions for 
the purpose of obtaining information upon which 
to describe the insured property in the policy. To 
hold that such answers are to be deemed ma- 
terial as a matter of law would be to give them 
the status of warranties in contravention of this 
section. Old Colony Ins. Co. v. Garvey, 253 F.2d 
299 (4th Cir. 1958). 

Identification of Insured Vehicle. — A vehi- 
cle covered by a policy of liability insurance may 
be identified as between the parties not only by 
the motor and serial numbers entered on the 
policy but also by descriptive insignia resorted 
to in the policy, or, in case of an ambiguous de- 
scription, by evidence aliunde, and this without 
resort to the equitable doctrine of reformation 
for mutual mistake or fraud. Ratliff v. Sanaa 
Sur. Co., 232 N.C. 166, 59 S.E.2d 609 (1950). 

The complaint alleged in effect that insured 
owned but two White tractors, one of which had 
been scrapped for junk at the time the policy was 
issued and that the other was involved in the 
collision in suit, but that through mistake the 
motor and serial numbers of the scrapped vehi- 
cle were entered in the policy instead of those of 
the vehicle in use, and that the vehicle in use was 
the one actually insured. It was held that a 
demurrer to the complaint was improperly sus- 
tained, since, as between the parties, insured is 
entitled under the allegations of the complaint, 
admitted by the demurrer, to attempt to identify 
the property insured by other descriptive in- 
signia contained in the policy and by evidence 
aliunde. Ratliff v. Virginia Sur. Co., 232 N.C. 
166, 59 S.E.2d 609 (1950). 

Unoccupancy of Insured House. — Evidence 
held insufficient to show that knowledge of the 
unoccupancy of the house insured would have 
influenced the company naturally and materially 
on the question of risk. Garvey v. Old Colony 
Ins. Co., 153 F. Supp. 755 (E.D.N.C. 1957). 

If the insurance company knew that the rep- 
resentations made by the insured were false, 
it cannot set the policy aside on the grounds that 
they were material or fraudulent. Gardner v. 
North State Mut. Life Ins. Co., 163 N.C. 367, 79 
S.E. 806 (1913). 

The failure of insured to disclose treatment 
by a physician within five years prior to the 
application was held not a suppression of a ma- 
terial fact in light of the evidence, and was not 
adequate cause for cancellation of the policy. 
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Anthony v. Teachers Protective Union, 206 N.C. 
7, 173 8.E. 6 (1934). 

Where an insurance company has given a 
“binding slip” to an applicant for insurance, it 
only protects the applicant against the contin- 
gency of his sickness intervening its date and the 
delivery of the policy, if the applicant for insur- 
ance is accepted, and as such slip does not insure 
of itself, it does not affect the right of the 
insurer to avail itself of all defenses it may have, 
under the policy, after its delivery, to avoid pay- 
ment thereof by reason of material misrep- 
resentation made in the application for it. 
Gardner v. North State Mut. Life Ins. Co., 163 
N.C. 367, 79 S.E. 806 (1913). 

Where insured stated she was not pregnant 
and died of childbirth in less than nine 
months, this statement did not preclude 
recovery, in view of the evidence that insurer 
issued its policy on the life of the insured when 
it knew she was 33 years of age, had been mar- 
ried about a year, and that ordinarily pregnancy 
might be expected, and it required an additional 
premium on that account. Wells v. Jefferson Std. 
Life Ins. Co., 211 N.C. 427, 190 S.E. 7441937). 

Burden Is on Insurer to Prove Misrep- 
resentation. — By offering in evidence the pol- 
icy of insurance and the insurer’s admission of 
its execution and delivery and of the death of the 
insured, the beneficiaries made out a prima facie 
case, and the burden was then upon the insurer 
to rebut it by proof of the alleged misrepresenta- 
tion. And though the beneficiaries, in anticipa- 
tion of the defense, elected to offer testimony as 
to misrepresentations, this did not change the 
rule as to the burden of proof. Wells v. Jefferson 
Std. lite bis. Co., 211 N.G427 190 She 744 
(1937). 

Evidence Admissible. — After a contract of 
life insurance has become effective, its terms 
may not be contradicted so as to affect its con- 
tinued validity; but it may be shown that the 
delivery of the policy was made upon false rep- 
resentations in the application therefor, as to the 
health of the insured and as to his not having 
been subjected to contagious diseases for a prior 
period of one year, and the like, for such matters 
bear upon the question as to whether the policy 
had ever taken effect as a contract of insurance. 
Gardner v. North State Mut. Life Ins. Co., 163 
N.C. 367, 79 S.E. 806 (1913). 

Evidence Not Showing Fraud. — Where the 
evidence shows that insured was suffering with 
an incurable disease, but the uncontradicted evi- 
dence shows he was ignorant of this fact, and 
that he had been assured by a physician, whom 
he had consulted, that there was nothing the 
matter with him at the date of application, there 
is no evidence from which the jury could find 
that the statement made by the applicant in the 
application was fraudulent and this section is 
applicable. Missouri State Life Ins. Co. v. Har- 
din, 208 N.C. 22, 179 S.E. 2 (1935). 
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Questions for Jury. — Where the insured had 
hernia at the time of his application, and, without 
specific question as to this, stated he was in 
sound physical and mental condition, “no excep- 
tions,’ and there is evidence tending to show 
that the hernia did not affect the soundness of 
his health, it was for the jury to determine 
whether his representation was false and ma- 
terial. Hines v. New England Cas. Co., 172 N.C. 
225, 90 S.E. 181 (1916). 

Whether a misrepresentation is made with 
fraudulent intent by insured, or whether it is 
material, so that insurer would not have issued 
the policy had it known the truth, are ordinarily 
questions for the jury. Harrison v. Metropolitan 
Life Ins. Co., 207 N.C. 487, 177 S.E. 423 (1934). 

Same — Instruction. — The evidence tended 
to show that in her application for hospital insur- 
ance plaintiff inadvertently misrepresented that 
she did not have hernia, and that subsequent to 


CH. 58. INSURANCE 


§ 58-31 


ized for appendicitis. The court held that a 
charge to the effect that the misrepresentation 
would bar recovery if the hernia in any way 
contributed to the hospitalization or materially 
affected the acceptance of the risk by insurer so 
that insurer would not have written the policy 
in the form it was issued if the existence of the 
hernia had been known, was without error, the 
question of materiality of misrepresentation be- 
ing for the jury upon the evidence. Carroll v. 
Carolina Cas. Ins. Co., 227 N.C. 456, 42 S.E.2d 
607 (1947), discussed in 26 N.C.L. Rev. 78. 

Fraternal Benefit Associations and Frater- 
nal Orders. — Fraternal benefit associations 
fall within the provision of this section as to rep- 
resentations, but fraternal orders as defined in 
§ 58-264 do not. Gay v. Woodmen of the World, 
179 N.C. 210, 102 S8.E. 195 (1920). 

Cited in Jones v. Home Security Life Ins. Co., 
204 N.C. 407, 119 S.E.2d 215 (1961). 


the issuance of the policy plaintiff was hospital- 


§ 58-30.1. Additional or coinsurance clause. — No insurance company or 
agent licensed to do business in this State may issue any policy or contract of 
insurance covering property in this State which shall contain any clause or 
provision requiring the insured to take or maintain a larger amount of insurance 
than that expressed in such policy, nor in any way provide that the insured shall 
be liable as a coinsurer with the company issuing the policy for any part of the 
loss or damage to the property described in such policy, and any such clause or 
provision shall be eal and void, and of no effect: Provided, the coinsurance 
clause or provision may be written in or attached to a policy or policies issued 
when there is printed or stamped on the filing face of such policy or on the form 
containing such clause the words “coinsurance contract,’ and the Commissioner 
may, in his discretion, determine the location of the words ‘coinsurance 
contract” and the size of the type to be used. If there be a difference in the rate 
for the insurance with and without the coinsurance clause, the rates for each 
shall be furnished the insured upon request. (1915, c. 109, s. 5; C. S., s. 6441; 
1925 r Cle, os al a ah el (al 


Cross Reference. — See § 58-177 and note. 


§ 58-30.2. Group plans other than life, annuity or accident and health. — 
No policy of insurance other than life, annuity or accident and health may be 
written in North Carolina on a group plan which insures a group of individuals 
under a master policy at rates lower than those charged for individual policies 
covering similar risks. The master policy and certificates, if any, shall be first 
approved by the Commissioner and the rate, premiums or other essential 
information shall be shown on the certificate. (1945, ¢c. 377.) 


§ 58-31. Stipulations as to jurisdiction and limitation of actions. — No 
company or order, domestic or foreign, authorized to do business in this State 
under this Chapter, may make any condition or stipulation in its insurance 
contracts concerning the court or jurisdiction wherein any suit or action thereon 
may be brought, nor may it limit the time within which such suit or action may 
be commenced to less than one year after the cause of action accrues or to less 
than six months from any time at which a plaintiff takes a nonsuit to an action 
begun within the legal time. All conditions and stipulations forbidden by this 
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section are void. (1899, c. 54, ss. 28, 106; 1901, c. 391, s. 8; Rev., s. 4809; C. S., 


Ss. 6290.) 


History of Section. — See Boyd v. Bankers 
& Shippers Ins. Co., 245 N.C. 508, 96 S.E.2d 703 
(1957). 

Section Repealed to Extent of Conflict with 
Contractual Limitation in Standard Form 
Fire Policy. — This section was repealed by c. 
378, Session Laws of 1945 (§ 58-176) insofar as 
it is in conflict with the contractual limitation in 
a standard form of a fire insurance policy that 
suit on the policy be instituted within one year 
of the inception of loss. Boyd v. Bankers & Ship- 
pers Ins. Co., 245 N.C. 503, 96 $.E.2d 703 (1957): 

Limitation Not in Conflict with Statute Is 
Valid. — A stipulation in a policy as to time of 
bringing action is a contractual limitation, and 
has been held by the Supreme Court to be valid 
when it does not conflict with any provision of 
the statute. Parker v. Insurance Co., 143 N.C. 
339, 55 S.E. 717 (1906), citing Muse v. London 
Assurance Corp., 108 N.C. 240, 13 8.E. 94 (1891), 
and Dibbrell v. Georgia Home Ins. Co., 110 N.C. 
193, 14 S.E. 783 (1892). 

Section Construed with Standard Fire In- 
surance Policy. — The provisions of a standard 
fire insurance policy, as set out in the statute, 
must be construed with the provision of this sec- 
tion, and when the action is brought within the 
time herein prescribed it will not be barred. Mo- 
dlin v. Atlantic Fire Ins. Co., 151 N.C. 35, 658.E. 
605 (1909). Under the standard policy the insured 
has 60 days to file his proof of loss and then, 
according to the provisions of the statute, he has 
12 months within which to commence his suit. 
Lowe v. United States Mut. Accident Ass’n, 115 
N.C. 18, 20 8.E. 169 (1894); Gerringer v. North 
Carolina Home Ins. Co., 133 N.C. 407, 45S.E. 773 
(1903). See 8 58-176. 

The standard policy is not regulated by the 
statute of limitations, and the disabilities which 
stop the running of the statute have no effect 
upon it. Hence, the imprisonment of the insured 
will not give him the right to recover when he 
has delayed his action for more than a year. This 
rule applies likewise to minors. Holly v. London 
Assurance Co., 170 N.C. 4, 86 S.E. 694 (1915). 

Waiver of Stipulation of Standard Policy — 
Estoppel. — As the stipulation of the standard 
policy is a contract, and not a statute of limita- 
tions, it may be waived, or the party for whose 
benefit it was provided may be estopped by his 
conduct from insisting upon its enforcement. 
Dibbrell v. Georgia Home Ins. Co., 110 N.C. 198, 
14 S.E. 783 (1892). 


The stipulations in accident insurance poli- 
cies that proceedings shall not be begun until 90 
days after proof of loss do not contravene this 
section, when the policy also states that the in- 
sured may bring his action within 12 months 
after the accident, this being construed to mean 
that he will have 12 months after the cause of 
action accrues. Heilig v. Aetna Life Ins. Co., 152 
N.C. 358, 67 S.E. 927 (1910). 

Fraternal Orders. — Provisions of the consti- 
tution and bylaws of a fraternal insurance order, 
that suits shall not be brought or maintained for 
any cause or claim arising out of the benefit 
certificate of a member unless within one year 
from the time the right of action accrues, are 
valid. Faulk v. Fraternal Mystic Circle, 171 N.C. 
301, 88 S.E. 431 (1916). 

Contracts of indemnity against loss or 
surety bonds for the faithful performance of a 
building contract are regarded in the nature of 
contracts of insurance and any conflicting re- 
striction in such contract as to the time of bring- 
ing an action to recover damages for the breach 
of the contract is void. Guilford Lumber Mfg. Co. 
v. Johnson, 177 N.C. 44, 97 8.E. 732 (1919). 

Requiring Insured to Join as Defendant Per- 
son Allegedly Responsible for Damage. — The 
provision of an automobile liability policy which 
required the insured, in an action against the 
insurer, to join as a party defendant the person 
or organization allegedly responsible for the 
damage to the insured, was held void as a vio- 
lation of this section, where the party defendant 
was a nonresident uninsured motorist and not 
amenable to the jurisdiction of this State. Dildy 
v. Southeastern Fire Ins. Co., 13 N.C. App. 66, 
185 S.E.2d 272 (1971). 

Limitation Must Be Pleaded. — A limitation 
in a surety bond as to the time in which an action 
may be maintained against the surety thereon, 
after notice of default, is contractual, and af- 
fects the remedy, and it is necessary that the 
surety plead it in the action for it to be available 
as a defense. Ideal Brick Co. v. Gentry, 191 N.C. 
636, 132 S.E. 800 (1926). 

Nonsuit. — In case a nonsuit is entered and 
it does not appear on record when the nonsuit 
was entered it will be presumed that it was with- 
in six months prior to the date on which action 
was commenced. Parker v. Insurance Co., 143 
N.C. 339, 55 S.E. 717 (1906). 


§ 58-31.1. Proof of loss forms required to be furnished. — When any 
company under any insurance policy requires a written proof of loss after notice 
of such loss has been given bY the insured or beneficiary, the company or its 

| 


representative shall furnish a 


ank to be used for that purpose. If such forms 
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are not so furnished within 15 days after the receipt of such notice the claimant 
shall be deemed to have complied with the requirements of this policy as to proof 
of loss, upon submitting within the time fixed in the policy for filing proofs of 
loss, written proof covering the occurrence, character, and extent of the loss for 


which claim is made. (1945, c. 377.) 


Waiver of Policy Provision Requiring Proof 
of Loss. — The insurer waived policy provision 
requiring proof of loss to be furnished within 60 
days, where (1) the insured went to the insurer’s 
agent, who had sold him the policy, and notified 
him of the loss; (2) the insured notified the 
insurer in writing of his loss; and (8) the insurer 


failed to furnish to the insured proof of loss 
forms. McElrath v. State Capital Ins. Co., 13 
N.C. App. 211, 184 8.E.2d 912 (1971). 

Applied in Avis v. Hartford Fire Ins. Co., 283 
N.C. 142, 195 8.E.2d 545 (1978). 

Cited in Northern Assurance Co. of America 
v. Spencer, 246 F. Supp. 780 (W.D.N.C. 1965). 


§ 58-32. Insurance as security for a loan by the company. — Where an 
insurance company, as a condition for a loan by such company, of money upon 
mortgage or other security, requires that the borrower insure either his life or 
that of another, or his property, or the title to his property, with the company, 
and assign or cause to be assigned to it a policv of insurance as security for the 
loan, and agree to pay premiums thereon during the continuance of the loan, 
whether the premium is paid annually, semiannually, quarterly, or monthly, 
such premiums shall not be considered as interest on such loans, nor will any 
loan be rendered usurious by reason of any such requirements, where the rate 
of interest charged for the loan does not exceed the legal rate and where the 
premiums charged for the insurance do not exceed the premiums charged to 
other persons for similar policies who do not obtain loans. (1915, c. 8; 1917, ¢. 
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Editor’s Note. — For comment on usury law 
in North Carolina, see 47 N.C.L. Rev. 761 (1969). 

Section Does Not Exempt from Usury Laws. 
— This section was held not to exempt insurance 
companies from the provisions of 88 24-1 and 
24-2, relating to usury, the purport and effect of 
the section being merely to allow insurance com- 
panies to require as a condition precedent to the 
loan of money that the borrower take out a pol- 
icy of insurance and assign same as security for 
the loan. If this section did provide that insur- 
ance companies should be exempt from 8§ 24-1 
and 24-2, it would be void as in violation of for- 


N.C. Const., Art. I, § 82). Cowan v. Security Life 
& Trust Co., 211 N.C. 18, 188 S.E. 812 (1936). 

Endowment Policy. — A 10-year endowment 
policy comes within the provisions of this sec- 
tion, when such endowment policy provides that 
the face amount thereof shall be paid to the 
beneficiary if insured dies during the 10-year 
period while the policy is in force. Cowan v. Secu- 
rity Life & Trust Co., 211 N.C. 18, 188 S.E. 812 
(1936). 

Stated in Huski-Bilt, Inc. v. First-Citizens 
Bank & Trust Co., 271 N.C. 662, 157 S.E.2d 352 
(1967). 


mer Art. 1, 87, of the State Constitution (see now 


§ 58-33. Companies must do business in own name; emblems, insignias, 
etc. — Every insurance company must conduct its business in the State in, and 
the policies and contracts of insurance issued by it shall be headed or entitled 
only by, its proper or corporate name. There shall not appear on the face of the 
policy or on its filing back anything that would indicate that it is the obligation 
of any other than the company or companies responsible for the payment of 
losses under the policy, though it will be permissible to stamp or print on the 
bottom of the filing back, the name or names of the department or general 
agency issuing the same, and the group of companies with which the company 
is financially affiliated. The use of any emblem, insignia, or anything other than 
the true and proper corporate name of such company shall be permitted only 
with the approval of the Commissioner. (1899, c. 54, s. 18; Rev., s. 4811; C. S., 
BP 02021945 er STI HL 9S tomate Lo. 
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Editor’s Note. — For brief comment on the 
1951 amendment, see 29 N.C.L. Rev. 398. 


§ 58-33.1. Must not pay death benefits in services. — No insurance company 
now doing business in this State or that may hereafter be authorized to do 
business in this State issuing contracts providing benefits in the event of death 
shall issue any contract providing for the payment of benefits in merchandise 
or service to be rendered to such policyholder or his beneficiary. (1945, c. 377.) 


§ 58-34. Publication of assets and liabilities; penalty for failure. — When 
any company publishes its assets, it must in the same connection and with equal 
conspicuousness publish its liabilities computed on the basis allowed for its 
annual statements; and any publications purporting to show its capital must 
exhibit only the amount of such capital as has been actually paid in cash. Any 
company or agent thereof violating the provision of this section shall be punished 
by a fine of not less than fifty ($50.00) nor more than two hundred dollars 
(5200.00). (1899, c. 54, ss. 18, 96; Rev., ss. 3492, 4812; €..S;, s. 6293.) 


§ 58-34.1. Publication of financial information. — Notwithstanding any 
other provision of the laws of this State an insurer may, subject to requirements 
set forth by regulation promulgated by the Commissioner, publish financial 
statements or information Bane on financial statements prepared on a basis 
which is in accordance with requirements of a competent authority and which 
differs from the basis of the statements which have been filed with the 
Insurance Commissioner. Such differing financial statements or information 
based on financial statements shall not be made the basis for the application of 
provisions of any laws of this State not relating solely to the publication of 
ae information unless such provisions specifically so require. (1978, ec. 
11380. 


§ 58-35. Unearned premium reserves. — Every insurance company other 
than life and real estate title insurance shall maintain unearned premium 
reserves equal to the unearned portions of the gross premiums charged on 
unexpired or unterminated risks and policies, provided, that excluding 
commissions thereon, unmatured installment premiums on such risks and 
policies may be treated as admitted assets or allowed as deductions from 
liabilities in computing the necessary reserves therefor, subject to regulations 
issued by the Commissioner. No deductions may be made from the gross 
premiums in force except for original premiums canceled on risks terminated 
or reduced before expiration, or except for premiums paid or credited for risks 
reinsured with other solvent assuming insurers. Premiums charged for bulk or 
portfolio reinsurance assumed from other insurers shall be included as 
premiums in force on the basis of the original premiums and the original terms 
of the policies of the ceding insurer. Reinsurance ceded to such an assuming 
insurer may be deducted on the basis of original premiums and original terms 
except in the case of excess loss or catastrophe reinsurance which may be 
deducted only on the basis of actual reinsurance premiums and actual 
reinsurance terms. The Commissioner of Insurance may accept the valuation 
made by the company upon such evidence of its correctness as the Commissioner 
may require. 

If in the opinion of the Commissioner the above method does not produce an 
adequate reserve he may require the company to calculate its unearned premium 
reserve upon the monthly pro rata fractional basis, or, if necessary, on each 
respective risk from the date of the issuance of the policy, and in case of 
premiums covering indefinite terms he may prescribe special regulations. (1899, 
54,8) 6771901, c. 391)'sr 5: Rev:, s:. 4704; 1907,'c, 1000; s. 4; G)S., 8) 629471945, 
c. 377: 1947721) 
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Editor’s Note. — For comment on the 1947 Unearned premiums are a liability of the com- 
amendment, see 25 N.C.L. Rev. 440. pany. Hardware Mut. Fire Ins. Co. v. Stinson, 
Section Constitutional. — This section inno 210 N.C. 69, 185 S.E. 449 (1936). 
way impinges on the Constitution. Hardware 
Mut. Fire Ins. Co. v. Stinson, 210 N.C. 69, 185 
S.E. 449 (1936). 


§ 58-35.1. Loss reserves of fire and marine insurance companies. — In any 
determination of the financial condition of any fire or marine or fire and marine 
insurance company authorized to do business in this State, such company shall 
be charged, in addition to its unearned premium liability as prescribed in G.S. 
58-35, with a liability for loss reserves in an amount equal to the aggregate of 
the estimated amounts payable on all outstanding claims reported to it which 
arose out of any contract of insurance or reinsurance made by it, and in addition 
thereto an amount fairly estimated as necessary to provide for unreported losses 
incurred on or prior to the date of such determination, and including, both as 
to reported and unreported claims, an amount estimated as necessary to provide 
for the expense of adjusting such claims, and there shall be deducted, in 
determining such liability for loss reserves, the amount of reinsurance 
recoverable by such company, in respect to such claims, from assuming insurers. 
(1945 Mer ota) 


§ 58-35.2. Loss and loss expense reserves of casualty insurance and surety 
companies. — (a) In determining the financial condition of any casualty 
insurance or surety company and in any financial statement or report of any 
such company, there shall be included in the liabilities of such company loss 
reserves and loss expense reserves at least equal to the amounts required under 
the provisions of this section, and the amount of such reserves shall be 
diminished by allowance or credit for reinsurance recoverable from assuming 
insurers. The date as of which such determination, statement or report is made 
is hereinafter referred to as the date of determination. 

(b) For all outstanding losses, other than those incurred under policies of 
workmen’s compensation, employer’s liability or personal injury liability 
insurance, such loss reserves shall include the following: 

(1) The aggregate estimated amounts due or to become due on account of 
all losses and claims incurred but not paid, including the estimated 
liability on any notice received by the company of the occurrence of any 
event which may result in a loss. 

(2) The aggregate amounts of liability for all losses incurred but on which 
no notice has been received, estimated in accordance with the 
company’s prior experience, if any, otherwise in accordance with the 
experience of similar companies under similar contracts of insurance. 
The estimated liabilities for such losses under all its bonds, policies or 
contracts of, or covering any of the risks of, fidelity insurance, shall 
be not less than ten percent (10%) of the net premiums in force thereon, 
and the estimated liabilities for all such losses under all its surety 
contracts shall be not less than five percent (5%) of the net premium 
in force thereon. 

In any loss reserves computed in accordance with rules or regulations 
prescribed by the Commissioner under the provisions of subsections (g) or (h) 
there shall be included, for liability upon all losses incurred but on which no 
notice has been received, an amount not less than that indicated by the 
company’s experience. 

(c) The reserves for outstanding losses and loss expenses under policies of 
personal injury liability insurance and under policies of employer’s liability 
araray except as provided in subsections (g) and (h), shall be computed as 

ollows: 

(1) For all liability suits being defended under policies written: 


424 


§ 58-35.2 CH. 58. INSURANCE § 58-35.2 


a. Ten years or more prior to the date of determination, one thousand 
five hundred dollars ($1,500) for each suit. 

b. Five or more and less than 10 years prior to the date of 
determination, one thousand dollars ($1,000) for each suit. 

c. Three or more and less than five years prior to the date of 
determination, eight hundred fifty dollars ($850.00) for each suit. 
In any event the total loss and loss expense reserves for all such 
liability policies written more than three years prior to the date of 
determination shall be not less than the aggregate of the estimated 
unpaid losses and loss expenses under such policies computed on 
an individual case basis. 

(2) For all such liability policies written during the three years immediately 
preceding the date of determination, such reserves shall be the sum of 
the reserves for each such year, which shall be sixty percent (60%) of 
the earned premiums on liability policies written during such year less 
all loss and loss expense payments made under such policies written 
in such year. In any event such reserves for each of such three years 
shall be not less than the aggregate of the estimated unpaid losses and 
loss expense for claims incurred under liability policies written in the 
corresponding year computed on an individual case basis. 

(d) The reserves for outstanding losses and loss expenses under policies of 
workmen’s compensation insurance, except as provided in subsections (g) and 
(h), shall be computed as follows: 

(1) For all such compensation policies written more than three years prior 
to the date of determination, such reserves shall be the present values, 
at three and one-half percent (842%) interest per annum, of the 
determined and estimated future loss and loss expense payments under 
such policies computed on an individual case basis. 

(2) For all such compensation policies written during the three years 
immediately preceding the date of determination, such reserve shall be 
the sum of the reserves for each such year, which shall be sixty-five 
percent (65%) of the earned premiums on such compensation policies 
written during such year less all loss and loss expense payments made 
under such policies written in such year. In any event such reserves 
for each of such three years shall be not less than the present values 
at three and one-half percent (8%%) interest per annum, of the 
determined and Be irited unpaid losses and loss expenses in connection 
with claims incurred under compensation policies written in the 
corresponding year computed on an individual basis. 

(e) The earned premiums referred to in this section shall be computed as 
follows: Determine the gross premiums charged on all such policies written or 
assumed, including all determined excess and additional premiums thereon; then 
deduct return premiums thereon other than premiums returned to policyholders 
as dividends, and deduct premiums for reinsurance ceded thereon to assuming 
insurers, and from such net premiums deduct the unearned premiums on such 
policies in force. The policy year basis as used in this section means the year 
in which a policy is written and all premiums, losses and loss expenses relating 
to policies written in such year shall be credited or charged to such year. 

The terms “loss payments” and “loss expense payments”’ as used in this 
section shall be determined by including all payments to claimants under such 
policies, payments for madicnvata surgical attendance, legal expenses, salaries 
and expenses of investigators, adjusters and field men, apportionable salaries 
and expenses of the home office and branch offices and all other payments made 
by such insurer on account of claims under such policies, whether such payments 
shall be allocated to specific claims or unallocated. Loss and loss expense 
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ayments shall be reduced by the amount of reinsurance recovered therefor 
rom any assuming insurer. 

(f) All unallocated payments of liability loss expenses on policies referred to 
in subsection (c), made in a given calendar year subsequent to the first four years 
in which an insurer has been issuing liability policies shall be distributed by 
policy years as follows: Thirty-five percent (359%) shall be charged to that year, 
forty percent (40%) to the preceding year, ten percent (10%) to the second year 
preceding, ten percent (10%) to the third year preceding and five percent (5%) 
to the fourth year preceding. Such payments made in each of the first four 
calendar years in which an insurer issued liability policies shall be distributed 
by policy years as follows: In the first calendar year one hundred percent (100%) 
shall be charged to that year, in the second calendar year fifty percent (507) 
to that year and fifty percent (507%) to the preceding year, in the third calendar 
year forty percent (407%) to that year and forty percent (40%) to the preceding 
year and twenty percent (20%) to the second year preceding, and in the fourth 
calendar year thirty-five percent (857) to that year and forty percent (40%) to 
the preceding year and fifteen percent (15%) to the second year preceding and 
ten percent (10%) to the third year preceding. A schedule showing such 
distribution shall be included in the annual statement. 

All unallocated payments of compensation loss expenses on policies referred 
to in subsection (d), made in a given calendar year subsequent to the first three 
years in which an insurer has been issuing compensation policies shall be 
distributed by policy years as follows: Forty percent (40%) shall be charged to 
that year, forty-five percent (45%) to the preceding year, ten percent (10%) to 
the second year preceding and five percent (5%) to the third year preceding. Such 
payments made in each of the first three calendar years in which an insurer 
issues compensation policies shall be distributed by policy years as follows: In 
the first calendar year one hundred percent (100%) shall be charged to that year, 
in the second calendar year fifty percent (50%) to that year and fifty percent 
(50%) to the preceding year, in the third calendar year forty-five percent (457) 
to that year, and forty-five percent (45%) to the preceding year and ten percent 
(10%) to the second year preceding. A schedule showing such distribution shall 
be included in the annual statement. 

(¢) Whenever in the judgment of the Commissioner the loss and loss expense 
reserves of any casualty or surety company doing business in this State 
calculated in accordance with the foregoing provisions are inadequate, he may, 
in his discretion, modify the formulas hereinbefore set forth or prescribe any 
other basis which will produce adequate reserves. Each insurer that writes 
liability or compensation policies shall include in the annual statement required 
by law a schedule of its experience thereunder in such form as the Commissioner 
may prescribe. 

(h) For the purpose of determining loss reserves every casualty insurance and 
every surety company doing business in this State shall keep a complete and 
itemized record showing all losses and claims on which it has received notice, 
including all notices received by it of the occurrence of any event which may 
result in a loss. (1945, ¢. 877.) 


§ 58-36. Corporation or association maintaining office in State required 
to qualify and secure license. — Any corporation or voluntary association, other 
than an association of companies, the members of which are licensed in this 
State, issuing contracts of insurance and maintaining a principal, branch, or 
other office within this State, whether soliciting business in this State or in 
foreign states, shall qualify under the insurance laws of this State applicable 
to the type of insurance written by such corporation or association and secure 
license from the Commissioner of Insurance as provided under this Chapter on 
insurance, aS amended, and the officers and agents of any such corporation or 
association maintaining offices within this State and failing to qualify and secure 


426 


CH. 58. INSURANCE 


8 58-37 8 58-39 


license as herein Rane shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be fined or imprisoned, or both, at the discretion of the 
court: (1937, c. 39.) 


§ 58-37. Revocation of license of foreign company; publication of notice. 
— If the Commissioner of Insurance is of the opinion, upon examination or other 
evidence, that a foreign insurance company is in an unsound condition, or, if a 
life insurance company, that its actual funds, exclusive of its capital, are less 
than its liabilities; or that it has failed to comply with the law, or if it, its officers 
or agents, refuse to submit to examination or to perform any legal obligation 
in relation thereto, he shall revoke or suspend all certificates of authority 
granted to it or its agents, and shall cause notification thereof to be published 
in one or more newspapers published in this State; and no new business may 
thereafter be done by it or its agents in this State while such default or disability 
continues, or until its authority to do business is restored by the Commissioner. 
(1399 (c. D4.8. 1490 Gl l65S 1s Révaes. 470]. GaseasmOZ29:) 


§ 58-38. Revocation of license of domestic company; injunction and 
receiver. — If, upon examination, the Commissioner of Insurance is of the 
opinion that any domestic insurance company is insolvent, or has exceeded its 
powers, or failed to comply with any provision of law, or that its condition is 
such as to render its further proceeding hazardous to the public or to its 
policyholders, he shall revoke its license, and, if he deems it necessary, shall 
apply to a judge of the superior court to issue an injunction restraining it in 
shold or in part from further proceeding with its business. The judge may issue 
the injunction forthwith, or upon notice and hearing thereon, and after a full 
hearing of the matter may dissolve or modify the injunction or make it 
permanent, and may make all orders and judgments needful in the matter, and 
may appoint agents or a receiver to take possession of the property and effects 
of the company and to settle its affairs, subject to such rules and orders as the 
court from time to time prescribes. (1899, c. 54, s. 14; Rev., s. 4702; C.S., s. 6296.) 


Commissioner Has No Statutory Power to 
Issue Restraining Orders or Injunctions. — 
The statutes creating the Department of Insur- 
ance and prescribing the powers and duties of 
the Commissioner do not purport to grant him 
the power of issuing restraining orders and in- 
junctions. Charlotte Liberty Mut. Ins. Co. v. 
State ex rel. Lanier, 16 N.C. App. 381, 192 S.E.2d 
57 (1972). 


But May Apply to Courts for Such. — In 
administering the laws relative to the insurance 
industry, the Commissioner, if he deems it ne- 
cessary, may apply to the courts for restraining 
orders and injunctions under the provisions of 
this section. Charlotte Liberty Mut. Ins. Co. v. 
State ex rel. Lanier, 16 N.C. App. 381, 192 S.E.2d 
ATH 1972): 


§ 58-39. Revocation, suspension and refusal to renew license. — The license 
of any insurer, including fraternal orders and societies, may in the discretion 
of the Commissioner be suspended or revoked or its renewal refused, 

(1) Whenever it fails or refuses to comply with any law, order or regulation 


applicable to it; 


(2) Whenever its condition is unsound, or its assets above its liabilities, 
exclusive of capital, are less than the amount of its capital or required 


minimum surplus; 


(3) Whenever it has published or made to the Department or to the public 


any false statement or report; 


(4) Whenever it refuses to submit to any examination authorized by law; 
(5) Whenver it is found to make a practice of unduly engaging in litigation, 
or geloxinig the investigation of claims or the adjustment or Reveneut 


of vali 


claims or whenever it fails to acknowledge a claim wit 


in 60 


days after receiving written notice thereof, provided, such notice 
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contains sufficient information for the insurance company to identify 
the specific insurance coverage involved. Acknowledgment of the claim 
shall be made to the claimant or his legal representative advising that 
the claim is being investigated; or shall be a payment of the claim; or 
shall be a bona fide written offer of settlement; or shall be a written 
denial of the claim. 

Any such suspension, revocation or refusal to renew a license may also be 
made applicable to the license of an agent who is a party to such default or 
Parone DEACUICE (log 0nC. 04 ee On 1 1221901, C.-39.1,.S,.0; Whev., .SS..4103, 
A105; CS 2, Bo02a.l toa Cc. Waheed) gogaGl 204.) 


§ 58-39.1. Limitation of risk. — Except as otherwise provided in this 
Chapter, no insurer doing business in this State shall expose itself to any loss 
on any one risk in an amount exceeding ten percent (10%) of its Straits to 
policyholders. Any risk or portion of any risk which shall have been reinsured 
Shall be deducted in determining the limitation of risk prescribed in this section. 
This section shall not apply to life insurance or to the insurance of marine risks, 
or marine protection and indemnity risks, or workmen’s compensation or 
employer’s liability risks, or to certificates of title or guaranties of title or 
policies of title insurance. For the purpose of determining the limitation of risk 
under any provision of this Chapter, “surplus to policyholders” shall 

(1) Be deemed to include any voluntary reserves, or any part thereof, which 
are not required by or pursuant to law, and 

(2) Be determined from the last sworn statement of such insurer on file with 
the Commissioner pursuant to law, or by the last report on examination 
filed by the Commissioner, whichever is more recent at the time of 
assumption of such risk. 

In applying the limitation of risk under any provision of this Chapter to alien 
insurers, such provision shall be deemed to refer to the exposure to risk and to 
the surplus to policyholders of the United States branch of such alien insurer. 
(1945, ¢. 377.) 


§ 58-39.2. Limitation of liability assumed. — (a) No company transacting 
fidelity or surety business in this State shall expose itself to any loss on any one 
fidelity or surety risk or hazard in an amount exceeding ten per centum (10%) 
of its policyholders’ surplus, unless it shall be protected in excess of that amount 
by: 


(1) Reinsurance in such form as to enable the obligee or beneficiary to 
maintain an action thereon against the company reinsured jointly with 
such reinsurer and, upon recovering judgment against such reinsured, 
to have recovery against such reinsurer for payment to the extent in 
which it may be liable under such reinsurance and in discharge thereof; 
or 

(2) The cosuretyship of such a company similarly authorized; or 

(3) By deposit with it in pledge or conveyance to it in trust for its protection 
of property; or 

(4) By conveyance or mortgage for its protection; or 

(5) In case a suretyship obligation was made on behalf or on account of a 
fiduciary holding property in a trust capacity, by deposit or other 
disposition of a portion of the property so held in trust that no future 
sale, mortgage, pledge or other disposition can be made thereof without 
the consent of such company; except by decree or order of a court of 
competent jurisdiction; 

(b) Provided: 

(1) That such company may execute what are known as transportation or 
warehousing pane for United States internal revenue taxes to an 
amount equal to fifty per centum (50%) of its policyholders’ surplus; 
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(2) That, when the penalty of the suretyship obligation exceeds the amount 
of a judgment described therein as appealed from and thereby secured, 
or exceeds the amount of the subject matter in controversy or of the 
estate in the hands of the fiduciary for the performance of whose duties 
it is conditioned, the bond may be executed if the actual amount of the 
judgment or the subject matter in controversy or estate not subject to 
the supervision or control of the surety is not in excess of such 
limitation; and 

(3) That, when the penaity of the suretyship obligation executed for the 
performance of a contract exceeds the contract price, the latter shall 
be taken as the basis for estimating the limit of risk within the meaning 
of this section. 

(c) No such company shall, anything to the contrary in this section 
notwithstanding, execute suretyship obligations guaranteeing the deposits of 
any single financial institution in an aggregate amount in excess of ten per 
centum (10%) of the policyholders’ surplus of such surety, unless it shall be 

rotected in excess of that amount by credits in accordance with subdivisions 
1), (2), (3) or (4) of subsection (a) of this section: Provided, nothing in this section 
shall be construed to make invalid any contract entered into by such company 
with another person, firm, corporation or municipal corporation, 
notwithstanding any provisions of this section. (1911, ¢. 28; C. S., s. 6882; 1931, 
eater ped FR Com 377.) 


As to joint-control agreements between (1982), citing Pierce v. Pierce, 197 N.C. 348, 148 
fiduciaries and their sureties, see State ex rel. S.E. 488 (1929). 
Leanardavs \ ork 207 G71 04 6 Oden. oro 


§ 58-39.3. Reinsurance, when permitted; effect on reserves. — (a) Every 
insurer authorized to do an insurance business in this State, hereinafter called 
the “ceding insurer” may, subject to the limitations of this Chapter, reinsure 
its risks and policy liabilities in any other solvent insurer, hereinafter called the 
“assuming insurer,’ with the effects herein prescribed; but no prohibition or 
limitation herein contained shall invalidate any such contract of reinsurance as 
between the parties thereto. The Commissioner shall have authority to make 
investigations and call for information relating to all contracts of reinsurance 
and when in his judgment such reinsurance contracts are not satisfactory he may 
disallow credit therefor as an admitted asset or as a deduction from loss and 
unearned premium reserve. 

(b) For the purpose of determining the financial condition of a ceding insurer, 
it shall, in addition to any credit allowed against its loss reserves, receive credit 
for such reinsurance calculated in the following manner: 

(1) In the case of reinsurance of the whole or any part of any risk other 
than as specified in subdivision (2) following, the ceding insurer shall 
receive credit for such reinsurance by way of deduction from its 
unearned premium liability calculated in accordance with the provisions 
of G.S. 58-35. 

(2) In the case of reinsurance of the whole or any part of any life insurance 
or annuity or noncancellable disability risk, the ceding insurer shall 
receive credit, by way of deduction from its reserve liability, in an 
amount not exceeding the amount of the reserve on the reinsured 
portion of such risk which the ceding insurer would have maintained 
if such portion had not been reinsured. 

Nothing contained in this section shall be deemed to permit the ceding insurer 
to receive through the cession of the whole or any part of any risk or risks any 
advantage whereby its unearned premium reserve, or the net amount of its 


429 


§ 58-39.4 CH. 58. INSURANCE § 58-39.4 


valuation reserves, as the case may be, is reduced below the required amount 
thereof by the provisions of this annice 

(c) For the purpose of determining the financial condition of any assuming 
insurer, such insurer shall be char ed with an amount in its unearned premium 
liability equal to the amount of the deduction specified in subdivision (1) of 
subsection (b), and in its valuation reserve liability with an amount at least equal 
to the amount which it would be required to maintain in accordance with the 
provisions of this Chapter if it were the direct insurer of such assumed risks 
on the basis specified in the reinsurance agreement. 

(d) The Commissioner may revoke or suspend the license of any company 
violating the provisions of this section. (1945, c. 377.) 


§ 58-39.4. Definitions. — (a) An insurance agency is hereby defined to be any 
person, partnership, or corporation designated in writing by any insurance 
company lawfully licensed to do business in this State, to act as its agent, with 
authority to solicit, negotiate, and effect contracts of insurance on behalf of the 
insurance company through duly licensed agents of such company, and to collect 
the premiums thereon, or to do any of such acts. 

(b) An insurance broker is hereby defined to be an individual who being a 
licensed agent, procures insurance through a duly authorized agent of an insurer 
for which the broker is not authorized to act as agent. 

(c) A general agent is hereby defined to be an individual designated in writing 
by an insurance company lawfully licensed to do business in this State to act 
for it as agent or manager and with additional authority to appoint, designate, 
or supervise local agents within a specified territory. 

(d) A special agent is hereby defined to be an individual other than an officer, 
manager, or general agent of the insurer, employed by an insurer or general 
agent to work with and assist agents in soliciting, negotiating, and effectuating 
insurance in such insurer or in the insurers represented by the general agent. 

(e) A life insurance agent is hereby defined to be a person engaged in the 
business of selling any or all types of insurance offered by life insurance 
companies, including life, annuities, health, accident and hospital insurance. 

(f) A credit life insurance agent is hereby defined to be a person engaged in 
selling any or all of the following types of insurance or collateral security for 
a loan in connection with which such insurance is written: 

(1) Credit term life; 
(2) Credit accident and health; and 
(3) Hospital insurance. 

(z) An accident and health insurance agent is hereby defined to be a person 
engaged in the business of selling accident and health insurance and hospital 
insurance as defined in G.S. 58-72(8). 

(h) A hospital or medical care agent is hereby defined to be a person 
representing a hospital or medical service association selling prepaid hospital 
or medical care service. 

(i) A fire and casualty insurance agent is hereby defined to be a person 
engaged in the business of selling any type of insurance offered by a fire and 
casualty company. 

(j) A credit insurance agent is hereby defined to be a person engaged in the 
business of selling credit insurance as defined in G.S. 58-72(17) not including 
credit life, credit accident and health or hospital insurance. 

(k) A physical damage insurance agent is hereby defined to be a person 
engaged in the business of selling physical damage insurance on a motor vehicle. 

(1) A title insurance agent is hereby defined to be a person engaged in the 
business of selling title insurance. 

(m) An insurance adjuster is hereby defined to be any individual, who for 
salary, fee, commission, or other compensation of any nature, as an independent 
contractor, or as an employee of an independent contractor or as an employee 
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of an insurer or as an adjuster for any insured investigates or reports to his 
principal relative to claims arising under insurance contracts other than life or 
annuity. It shall be unlawful and cause for revocation of license for a licensed 
insurance adjuster to engage in the practice of law. 

(n) An attorney-at-law who adjusts insurance losses from time to time 
incidental to the practice of his profession, an adjuster of marine losses, or a 
special agent who adjusts for companies for which he is licensed as agent is not 
deemed to be an “adjuster” for the purposes of this Chapter. 

(o) In this Chapter, unless the context otherwise requires, a motor vehicle 
damage appraiser is hereby defined to be an individual who for salary, fee, 
commission, or other compensation of any nature or as an independent 
contractor or as an employee of an independent contractor regularly 
investigates or advises relative to the nature and amount of damage to motor 
vehicles located in this State or the amount of money deemed necessary to effect 
repairs thereto and is not 

(1) An adjuster licensed to adjust insurance claims in this State; 

(2) An agent for an insurance company who is not required by law to be 
licensed as an adjuster; 

(3) An attorney-at-law who is not required by law to be licensed as an 
adjuster; and 

(4) A person who incident to his regular employment in the business of 
actually repairing defective or damaged motor vehicles investigates 
and advises relative to the nature and amount of motor vehicle damage 
or the amount of money deemed necessary to effect repairs thereto. 

(p) Nothing in the above definitions shall be construed to prohibit any 
individual from applying for and upon passing any required examination from 
receiving license under any or all of the above definitions or classifications. 

(q) A regular salaried officer or employee of a licensed mutual or reciprocal 
insurer who travels for his insurer in this State shall not be deemed an insurance 
agent if 

(1) He has other duties than soliciting insurance, 

(2) Any policies of insurance written by him are signed by a licensed 
insurance agent who is a bona fide resident of this State, and 

(3) He receives no commission or other compensation directly dependent 
upon the amount of business obtained. 

(r) Nothing in this section shali be construed to in any way prevent or restrict 
any insurance agent, general agent, or adjuster from continuing to engage in 
the business of selling the same kind and type of insurance as authorized by 
the license now held by him on or after April 1, 1957, except as provided in G.S. 
58-41.1(b). 

(s) A producer of record is hereby defined to be an individual who is licensed 
as a fire and casualty insurance agent and as a resident insurance broker under 
the insurance laws of this State and who is designated by an assigned-risk 
applicant as the producer of record on an assigned-risk application. (1947, c. 922; 
POAON ESOS slope Do eeeieeos .c: L045) Ss. el Soe soar c. L047: 
OTe bts 2 2'-cr 926464812) 


Editor’s Note. — For changes made by the 
1947 act in the laws relating to insurance agents, 
brokers and adjusters, see 25 N.C.L. Rev. 441. 

Insurance Broker Agent of Insured. — An 
insurance broker is primarily the agent of the 
person whe first employs him, and he is the 
agent of insured as to all matters within the 
scope of his employment, and acts or knowledge 


of such broker or agent will be binding on, or 
imputed to, insured and not to the company. Wil- 
hams v. Canal Ins. Co., 21 N.C. App. 658, 205 
S.E.2d 331 (1974). 

Cited in Security Nat’] Bank v. Educators 
Mut. Life Ins. Co., 265 N.C. 86, 143 S.E.2d 270 
(1965). 
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§§ 58-39.5, 58-39.6: Repealed by Session Laws 1951, c. 105, s. 1. 


§ 58-40. Agents and others must procure license. — (a) Every agent of any 
insurance company authorized to do business in this State shall be required to 
obtain annually from the Commissioner of Insurance a license under the seal 
of his office, showing that the company for which he is agent is licensed to do 
business in this State and that he has been appointed an agent of such company 
as defined in G.S. 58-39.4 and is duly authorized to act for such company within 
the scope of the agency designated on such license. 

(b) Every insurance adjuster shall be required to obtain annually from the 
Commissioner of Insurance a license under the seal of his office showing that 
he is duly authorized to act as an adjuster. 

(c) Every motor vehicle damage appraiser shall be required to obtain annually 
from the Commissioner of Insurance a license under the seal of his office 
showing that he is duly authorized to act as a motor vehicle damage appraiser. 

(d) Every such agent, motor vehicle damage appraiser, or adjuster, on 
demand, shall exhibit his license to any officer or to any person from whom he 
shall solicit insurance or with whom he deals as an adjuster or motor vehicle 
damage appraiser. (1899, c. 54, s. 81; 1901, c. 391, s. 7; 1903, c. 488, s. 8; ¢. 774; 
Reviisat 0002915, Caluoy se irc slope sur: S. 629891951) ec) 105582171953, 
CHL0dS Fae a LOIN GED tasks) 


Cross Reference. — As to punishment for vio- 
lating this section, see § 58-47. 

Validity of Contract When Agent Not Li- 
censed. — Where a foreign insurance company, 
authorized to do business here under our laws, 
issues its policy on property situated within the 
State, but through an agency in another state 
which is unauthorized to write it here, because 
of not having obtained the license required by 


Agent of Fraternal Insurance Order. — This 
section is applicable to all agents including an 
organizer of a fraternal insurance order operat- 
ing in North Carolina. State v. Arlington, 157 
N.C. 640, 73 S.E. 122 (1911). 

Cited in Charleston & W. Carolina Ry. Co. v. 
Robert G. Lassiter & Co., 207 N.C. 408, 177 S.E. 
9 (1934); Security Nat’! Bank v. Educators Mut. 
Life Ins. Co., 265 N.C. 86, 143 S.E.2d 270 (1965). 


law, the policy is valid as to the right of action 
of the insured thereon. T.T. Hay & Bro. v. Union 
Fire Ins. Co., 167 N.C. 82, 88 S.E. 241 (1914). 


§ 58-40.01. Companies writing automobile’ insurance to _ notify 
Commissioner upon termination of relationship with agent. — Whenever any 
insurance company writing automobile insurance shall cancel its relationship 
with a licensed North Carolina agent or whenever the relationship between the 
agent and the company is in any way terminated, the company shall notify the 
Commissioner of Insurance. The notification to the Commissioner shall state the 
number of policies written through the agent, as well as the number of 
automobiles covered by said policies, and shall further state whether or not the 
termination was at the instance of the company or of the agent. If the 
termination was at the instance of the company, then the notification shall 
further state the specific reason for the termination. (19738, c. 1083.) 


§ 58-40.1. Insurance brokers must procure license. — Every insurance 
broker shall be required to obtain annually from the Commissioner a license 
under the seal of his office, showing that he is authorized to procure insurance 
through duly authorized agents of insurers for which he is not authorized to act 
as agent. Such license shall be issued to cover only those kinds of insurance 
authorized by his agent’s license. Every such broker shall, on demand, exhibit 
his license to any representative of the Insurance Department or to any person 
from whom he hall oncit insurance. (1947, c. 922.) 


§ 58-40.2. Bond required of brokers. — (a) Every PPD utanE for a resident 
broker’s license or for the renewal thereof shall file with the application and shall 
thereafter maintain in force while so licensed a bond in favor of the State of 


432 


§ 58-40.3 CH. 58. INSURANCE § 58-40.6 


North Carolina for the use of aggrieved parties, executed by an authorized 
corporate surety approved by the Commissioner, in the amount of one thousand 
dollars ($1,000). The bond may be continuous in form, and total aggregate 
liability on the bond may be limited to the payment of five thousand dollars 
($5,000). The bond shall be conditioned on the accounting by the broker to any 
person requesting the broker to obtain insurance, for moneys or premiums 
collected in connection therewith, or to any insurer or association of insurers 
goer any plan or plans for the placement of insurance under the laws of North 
arolina. 

(b) Any such bond shall remain in force until the surety is released from 
liability He the Commissioner, or until the bond is Beeled by the surety. 
Without prejudice to any liability accrued prior to such cancellation, the surety 
may cancel the bond upon 30 days’ advance notice in writing filed with the 
Commissioner. (1947, c. 922; 1951, c. 781, s. 6; 1971, c. 950.) 


Editor’s Note. — For brief comment on the 
1951 amendment, see 29 N.C.L. Rev. 398. 


§ 58-40.3. Broker’s authority and commissions. — (a) A broker, as such, is 
not an agent or other representative of an insurer, and does not have power, 
by his own act, to bind an insurer for which he is not agent upon any risk or 
with reference to any insurance contract. 

(b) An insurer or agent shall have the right to pay to a broker licensed under 
this Chapter, and such broker shall have the right to receive from the insurer 
or agent, the customary commissions upon insurance placed in the insurer by 
the broker. (1947, c. 922.) 


Broker as Agent of Insured. — An insurance ment, and acts or knowledge of such broker or 
broker is primarily the agent of the person who agent will be binding on, or imputed to, insured 
first employs him, and he is the agent of insured and not to the company. Williams y. Canal Ins. 
as to all matters within the scope of his employ- Co., 21 N.C. App. 658, 205 8.E.2d 331 (1974). 


§ 58-40.4. Salaried officers not required to be licensed. — A regular salaried 
officer or employee of an insurer authorized to do business in this State shall 
not be deemed to be an insurance agent where his only activity in the solicitation 
of insurance is confined to the rendering of assistance to or on behalf of a 
licensed insurance agent; provided that such salaried officer or employee 
devotes substantially all of this time to activities other than the solicitation of 
applications for insurance or annuity contracts and receives no commission or 
other compensation directly dependent upon the amount of insurance obtained. 
(19538, c. 1048, s. 3.) 


§ 58-40.5. Exceptions to requirements for licensing. — Nothing contained 
in Article 3 of Chapter 58 shall be construed as prohibiting the purchase of 
insurance by, or requiring the licensing of, a person who arranges the purchase 
of insurance to cover property in which he or his employer has an insurable 
interest, provided such insurance is issued through an agent duly licensed under 
this Article. (1958, c. 1043, s. 4.) 


What Constitutes Insurable Interest. — As tence or would suffer loss from its destruction. 
a general rule, anyone has an insurabie interest Rea v. Hardware Mut. Cas. Co., 15 N.C. App. 
in property who derives a benefit from its exis- 620, 190 S.E.2d 708 (1972). 


§ 58-40.6. Motor vehicle damage appraiser’s qualifications. — An 
individual desiring to be licensed as a motor vehicle damage appraiser must 
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apply to the Commissioner for issuance of said license on forms prescribed by 
the Commissioner. Before issuing a license, the Commissioner shall satisfy 
himself that such license if issued shall serve the public interest and that the 
individual applying for the license as a motor vehicle damage appraiser: 

(1) Be 21 years of age or over; 

(2) Be a bona fide resident of and actually reside in this State except as 
provided in G.S. 58-51.2; 

(3) Be a trustworthy person; 

(4) Has not willfully violated any of the insurance laws of this State; 

(5) Has had special education, training or experience of sufficient duration 
and extent reasonably to satisfy the Commissioner that he possess the 
competence necessary to fulfill the responsibilities of a motor vehicle 
damage appraiser; and 

(6) Has advanced the fees provided in G.S. 105-228.7. (1971, ¢. 757, s. 4.) 


§ 58-41. Agent’s and adjuster’s qualifications. — Before a license is issued 
to an insurance agent, general agent, or insurance adjuster in this State, the 
agent, general agent, or adjuster shall apply for lhcense on forms to be 
prescribed by the Commissioner. In all cases where application is made for the 
license mentioned herein by an insurance agent or general agent, the company 
for which the agent or general agent desires to act shall also apply for the license 
on forms to be prescribed by the Commissioner. Upon the filing of an application 
of an insurance adjuster there shall also be an application, as above prescribed, 
by the insurance company for which that adjuster proposes to adjust in the event 
that the adjuster is to be an employee of that company. Upon the filing of an 
application of an adjuster who is to work as an employee of any person, firm, 
or corporation other than an insurance company, then the employer shall make 
an application on form prescribed by the Commissioner. Before he issues a 
license to such agent, general agent, or insurance adiuster, the Commissioner 
shall satisfy himself that such license, if issued, shall serve the public interest 
and that the person applying for the license as an agent, general agent, or 
insurance adjuster: 

(1) Be 18 years of age or over; 
(2) Meet residence requirements as follows: 

a. For insurance adjusters: be a bona fide resident of and actually 
reside in this State except as provided in G.S. 58-51.2. 

b. For agents and general agents: be a bona fide resident of and 
actually reside in this State for a period of 12 months next 
preceding the date when he applies for license, except as provided 
in G.S. 58-48: Provided, however, that the said 12-month waitin 
period shall not apply if the applicant for license files a good ead 
sufficient bond of one thousand dollars ($1,000) with the 
Commissioner of Insurance, which bond shall be subject to 
forfeiture upon a finding by the Commissioner of Insurance that 
the licensed person or agent has moved his domicile or residence 
from this State within the period of the year for which license was 
issued; provided, however, that no such agent shall be required to 
file more than one bond under this section, irrespective of the 
number of licenses issued to him or the number of companies he 
may represent. Upon such forfeiture, the Commissioner of 
Insurance shall pay said penal amount of such bond to the board 
of education of the county where the agent resided. The pRovROnS 
of this paragraph shall also be applicable to the agents of hospitals 
and medical and/or dental service corporations operating under 
Chapter 57 of the General Statutes, as amended. In lieu of the 
requirements of this paragraph that all agents shall file the bond 
herein prescribed, all insurance companies licensed to write 
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accident, health or hospitalization insurance in this State may file 
a blanket bond covering such of their agents who are duly 
authorized to sell accident, health or hospitalization insurance. 

(3) Successfuliy pass an examination as required under G.S. 58-41.1; 

(4) Be a trustworthy person; 

(5) Has not willfully violated any of the insurance laws of this State; 

(6) Has had special education, training or experience of sufficient duration 
and extent reasonably to satisfy the Commissioner that he possesses 
the competence necessary to fulfill the responsibilities of an agent, 
general agent or adjuster: Provided, that upon the expiration of any 
license of an agent, general agent, or insurance adjuster, the 
Commissioner of Insurance may grant a license to such agent, general 
agent, or insurance adjuster for a period not exceeding 12 months, upon 
an application of the company desiring to license such agent, or general 
agent, or upon the application of the employer of such insurance 
adjuster, and without any application from the agent, general agent, 
or insurance adjuster, upon such forms and in accordance with such 
rules as may be determined by the Commissioner of Insurance and upon 
the payment by either the insurance company or the agent, general 
agent, or insurance adjuster of the proper fees. 

No license may be issued to any agent whose premium writings represented 
by the premiums on contracts of insurance dened. countersigned, issued or sold 
by him or the agency employing him for the general public during the preceding 

ear Shall not exceed those on insurance signed, countersigned, issued or sold 
i the agency covering his own property or life and the property or lives of 
members of his immediate family, hie employer, his employees, and stockholders 
or employees of his employer. This limitation shall not apply to agents originally 
licensed and duly qualified prior to April 1, 1945. 

In addition to the bond requirements of paragraph b of subdivision (2) of this 
section, all agents licensed to sell accident, health or hospitalization insurance 
in this State or certificates or service plans of a medical and/or dental service 
corporation shall be required to file with the Commissioner of Insurance a bond 
in the amount of five hundred dollars ($500.00), which shall be subject to 
forfeiture in whole or in part upon a finding made by the Commissioner of 
Insurance that such agent has wilfully misrepresented the terms of an accident, 
health or hospitalization insurance policy, or service plan or certificate of a 
medical and/or dental service corporation, offered for sale; provided, however, 
that no such agent shall be required to file more than one bond under this 
section, irrespective of the number of licenses issued to him or the number of 
companies he may represent. Upon such forfeiture being made final by the 
Commissioner of Insurance or his authorized deputy, the forefeiture shall be 
paid to the board of education of the county of the agent’s residence. (1918, c. 
HONS Ae lor CA109.S8/ 647" cal OG se TC, a 86299; 1951 "Celso 194576458: 
Daf eC POD LOAD CL) 5a) Side ool Ne aLObes, 151953, ch 1043 herb 1055; ¢, 850, 
Seige ODT Vee ooL TOO e, LL49S1O7 eri 231 ‘Ss. 1.) 


Opinions of Attorney General. — Honorable Unemployment Comp. Comm’n v. Jefferson Std. 
Edwin S. Lanier, Commissioner of Insurance, 40 Life Ins. Co., 215 N.C. 479, 2 S.E.2d 584 (1939). 
N.C.A.G. 321 (1969). Cited in Security Nat’l Bank v. Educators 

Employment Security Law. — An insurance Mut. Life Ins. Co., 265 N.C. 86, 143 S.E.2d 270 
agent is within the Employment Security Law. (1965). 


§ 58-41.1. Examinations for license. — (a) Each applicant for license as 
agent, general agent or adjuster shall, prior to the issuance of any such license, 
personally take and pass to the satisfaction of the Commissioner an examination 
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in writing given by the Commissioner as a test of his qualifications and 
competence; but this requirement shall not apply to: 

(1) Applicants for license under G.S. 58-41.2 and as agents for companies 
or associations specified in G.S. 58-181.9; 

(2) Applicants who have, within the three-year period next preceding the 
inte of application, not including time spent in military service of the 
United States during war, been licensed in this State in the same 
capacity and to engage in the same kinds of insurance for which they 
were previously licensed; 

(3) Applicants for an agent’s, general agent’s or adjuster’s license covering 
the same kinds of insurance as authorized by the license then held by 
them except as provided in subsection (b) of this section; 

(4) Applicants for license to write ocean marine insurance whenever the 
Commissioner deems the applicant to be qualified by past experience 
to deal in such insurance; 

(5) Applicants (who are bona fide residents and actually residing in this 
State) for an agent’s, general agent’s, or adjuster’s license covering the 
same kinds of insurance as authorized by the license or certificate 
granted him upon the successful passing of a written examination given 
by the insurance department of another state, or by the American 
College of Life Underwriters, Life Underwriters Training Council, 
American Institute of Property and Liability Underwriters, Institute 
of Insurance of America, or any insurance ‘institute conducted at a 
recognized college or university in the State of North Carolina and 
meeting the standards as approved by the Commissioner of Insurance; 

(6) Applicants for license as credit life insurance agents, credit accident and 
health insurance agents and credit insurance agents as defined in 
subdivision (17) of G.S. 58-72. 

(b) The Commissioner may require any licensed agent, general agent or 
adjuster to take and successfully pass an examination in writing, testing his 
competence and qualifications as a condition to the continuance or renewal of 
his license, if the licensee has been guilty of any violation of any provision of 
this Chapter. If a person fails to pass such an examination, the Commissioner 
shall revoke all licenses issued in his name and no license shall be issued until 
such person has successfully passed an examination as provided in this Chapter. 

(c) Each examination shall be as the Commissioner prescribes and shall be of 
sufficient scope to test the applicant’s knowledge of the terms and provisions 
of the policies or contracts of insurance he proposes to effect or types of claims 
or losses he proposes to adjust, and of the nnnes and responsibilities of and the 
laws of this State applicable to such a license. 

(d) The answers of the applicant to any such examination shall be written b 
the applicant under the Commissioner’s supervision. The Commissioner shall 
give examinations at such times and places within this State as he deems 
necessary reasonably to serve the convenience of both the Commissioner and 
applicants. The Commissioner shall require a waiting period of at least 30 days’ 
duration before giving a new examination to an applicant who has failed to pass 
a previous similar examination. 

(e) The Commissioner shall collect in advance the examination fee provided 
in G.S. 105-228.7. 

(f) Upon the filing of the application for the license as insurance adjuster and 
the advance payment of the examination fee referred to above and upon the 
filmg with the Commissioner of a certificate signed by the employer of the 
applicant certifying that the applicant is a person of good character and is 
employed by the signer of a certificate and will operate as a student or learner 
under the instruction and general supervision of a licensed insurance adjuster, 
and that the employer will be responsible for the adjustment acts of the learner 
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during the learning period, the Commissioner may issue to the applicant a 
learner’s permit authorizing the applicant to act as an insurance adjuster for 
a learning period of 90 days without a requirement of any other or additional 
license; provided that not more than one learner permit shall ever be issued to 
one individual. (1947, c. 922; 1949, c. 958, s. 1; 1951, c. 105, s. 1; 1953, c. 10438, 
S909 C1 206; 19751926, 0S12)) 


§ 58-41.2. Limited licenses. — (a) The Commissioner shall issue limited 
licenses to persons requesting to be licensed: 

(1) As agents for any type of insurance to persons who continue to 
represent an insurance company solely for the purpose of servicing 
unexpired contracts of insurance. 

(2) As travel insurance agents to employees of common carriers of persons 
or to individuals or employees of persons engaged in selling 
transportation on such common carriers. 

(b) Travel insurance agents are restricted to the sale of insurance to 
individuals entitled to transportation on a common carrier, as follows: 

(1) Transportation ticket policies of accident insurance. 


(2) Baggage insurance on the personal effects of such individuals while in 
tals 4 Gece ee too aC ALU4o. Sie t.) 


§ 58-41.3. Temporary license. — (a) The Commissioner may issue an agent’s, 
general agent’s or broker’s temporary license in the following circumstances: 
(1) To applicants for licensing as agent of a life insurer pending the passing 

of the examination provided for in G.S. 58-41.1; 

(2) To the personal representative of a deceased licensed agent, general 
agent or broker, or to his surviving spouse or to some other proper 
person in case the personal representative or surviving spouse does not 
apply or is not qualified therefor; 

(3) To an employee, legal guardian or spouse of a licensed agent, general 
agent or broker becoming disabled because of sickness, insanity or 
injury, or to some other proper person; 

(4) To an employee, spouse or other proper person as designated by a 
licensed agent who is called into the armed services. 

(b) An individual to be eligible for any such temporary license must be 
qualified as for a permanent license except as to experience, training or the 
taking of the examination. 

(c) The fee paid to the Commissioner for issuance of a temporary license as 
specified in G.S. 105-228.7 shall be credited toward the fee required for a 
permanent license which is issued to replace the temporary license prior to the 
expiration of such temporary license. 

(d) No such temporary license shall be effective for more than 90 days in any 
12-month period and shall automatically terminate upon such licensee's failing 
the examination required in G.S. 58-41.1. The Commissioner may refuse so to 
license again any person who has previously held a temporary license. 

(e) An individual requesting a temporary license on account of death or 
disability of an agent, general agent or broker shall not be so licensed for any 
insurer as to which such agent, general agent or broker was not licensed at the 
time of death or commencement of disability. (1947, c. 922; 1958, ¢. 1048, s. 8.) 


§ 58-41.4. Employment in agency. — No person shall be issued an agent’s 
license to enter the employment of any agency or person, which agency or person 
is at that time found by the Commissioner of Insurance to be in violation of any 
of the insurance laws of this State, or which has been in any manner disqualified 
So! the laws of this State to engage in the insurance business. (1953, c. 10438, 
87,9: 
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§ 58-42. Revocation of license. — When the Commissioner is satisfied that 
any insurance agent, general agent, special agent, adjuster, motor vehicle 
damage appraiser, broker or nonresident broker licensed by this State has 
willfully violated any of the insurance laws of this State or regulation of the 
Commissioner, or has willfully overinsured property or has. willfully 
misrepresented any policy of insurance, or has dealt unjustly with or willfully 
deceived any person in regard to any insurance policies, or has exercised coercion 
in obtaining an application for or in selling insurance, or, on demand, has failed 
or refused to pay over or deliver to the company which he represents, or has 
represented, any money or property in his hands belonging to the company, or 
has become in any way disqualified according to any of the provisions necessary 
for obtaining or holding such license as set out in this Chapter, or has obtained 
or ceed to obtain any license through willful misrepresentation or fraud, 
the Commissioner may immediately suspend his license or licenses and shall 
forthwith give to such licensee 10 ae notice of the charge or charges and of 
a hearing thereon, and if the Commissioner finds there has been any of the 
violations hereinbefore set forth, he shall specifically set out such finding and 
shall revoke the license of such agent, general agent, special agent, adjuster, 
motor vehicle damage appraiser, broker or nonresident broker and his feenne 
for all the companies which he represents in this State. Such agent, general 
agent, special agent, adjuster, motor vehicle damage appraiser, broker, or 
nonresident broker shall have the right to have such revocation reviewed as 
provided in G.S. 58-9.38. For the purposes of investigation under this section the 
Commissioner shall have all the power conferred upon him by G.S. 58-44.4. (1918, 
C19) SSa2, 2 Le Ca LOOMS ee Wao saGoUU mI ZonCAo0l. S.ebe1943:1c)434:.1945, 
Cla elo heey 22 944 oC Oks sical o mimeo Se 1971 Cub i asus) 


Cross Reference. — As to insurance agents 
and brokers wrongfully converting money being 
guilty of larceny, see § 14-96. 

Rules of Evidence Applicable Only to Hear- 
ings Which Might Result in Loss of Legal 
Right. — Former § 143-317(3) showed that for- 
mer § 143-318 was intended to apply only to hear- 
ings which might result in a loss by a specific 
party of some legal right, duty or privilege, such 
as hearings relating to the revocation of the 
license of a specified insurance agent or of a 
specified insurance company or to the imposition 
of a fine or penalty upon an insurance agent or 
insurance company for violation of the 
“Insurance Law.” In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S$.E.2d 155 (1971). 

Such hearings involve the essential elements 
of a court trial, and the Attorney General, as 
legal advisor to the Commissioner, can provide 


counsel as to whether proffered evidence com- 
plies with “‘the rules of evidence as applied in the 
superior and district court divisions of the Gen- 
eral Court of Justice.” In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 8.E.2d 155 (1971). 

Motions for Continuance and Bill of Partic- 
ulars Are Addressed to Commissioner’s 
Discretion. — In a hearing before the Commis- 
sioner of Insurance in proceedings for the revo- 
cation of an agent’s license, the agent having 
been given more than the 10-day statutory no- 
tice, motions for a continuance and for a bill of 
particulars are addressed to the sound discretion 
of the Commissioner, and the denial of the 
motions will not be disturbed in the absence of 
a showing of abuse. Elmore v. Lanier, 270 N.C. 
674, 155 S.E.2d 114 (1967). 

Quoted in State ex rel. Lanier v. Vines, 274 
N.C. 486, 164 S.E.2d 161 (1968). 


§ 58-42.1. “Twisting” with respect to insurance policies defined; penalties. 
— Any insurer, or any agent of any insurer, who shall engage in twisting, as 
defined in this section, shall be subject to the provisions of GS. 58-37 and 58-38 
or G.S. 58-44.4 and 58-44.6. As used in this section “twisting” shall mean the 
willful, material misrepresentation of an insurance contract, whereby an insured 
is deceived and induced to cancel or terminate insurance in force to such 
insured’s detriment. (1961, c. 823.) 


§ 58-43. Nonresident agents forbidden; exception. — No nonresident of the 
State shall be licensed as an agent to do business in the State except as a special 
agent or organizer, and except as an agent licensed to sell life insurance and 
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annuities only, and then only when he reports his business as North Carolina 
business to some general or district agent of his company in the State, or having 
territory within the State. No such nonresident shall be licensed to represent 
a life insurance company in this State unless he is licensed to represent the same 
company in his home state and meets the licensing requirements of this Chapter. 
(sobre roa ss LOS s1908; ceases, li: Reviis. 47072 OC.8. Sros0lal945Nce7 458: 
DOA fee nO AL INC SOUL St oe) 


§ 58-44. Resident agents required. — All business done in this State by 
insurance companies doing the business of insurance as defined in G.S. 58-72, 
shall be transacted by their regularly authorized agents residing in this State, 
or through applications of such agents; and all policies sued by insurance 
companies doing the business of insurance as defined in subdivisions (3) through 
(22), inclusive, of G.S. 58-72, must be countersigned by such agents; provided, 
however, that this section shall not apply to bid bonds issued by any such 
company in connection with any public or private building or construction 
project. It shall be unlawful for any salaried officer, manager or other 
representative of any such company to transact for his company any of the 
business of a licensed agent unless he himself shall be a bona fide resident 
licensed agent. (1899, c. 54, ss. 107, 108; 1908, c. 488, s. 11; Rev., s. 4810; 1911, 
CA OG severe P18 com 40 SCS CaS aSabs02Zn 192 Iie 186hs SoZ bee LOase: 
HOAb CRA D Sani Fecti48 950 ger 013) 


Cited in Charleston & W. Carolina Ry. Co. v. 
Robert G. Lassiter & Co., 207 N.C. 408, 177 S.E. 
9 (1934). 


§ 58-44.1. Agents not to pay commissions to nonresidents or unlicensed 
persons. — No licensed agent of any insurer shall pay directly or indirectly, any 
commission or brokerage or other valuable consideration on account of any 

olicy of insurance on any risk in this State to any person not licensed in this 
State to act as agent for the same kind of insurance, provided however that with 
respect to the kinds of insurance as defined in subdivisions (8) through (22), 
inclusive, of G.S. 58-72 an agent may pay to a licensed nonresident broker not 
exceeding fifty per centum (50%) of the regular commissions allowed upon the 
issuance of such policies. (1903, c. 488, s. 2; 1905, c. 170, s. 2; Rev., s. 4766; C. 
eee Oo eo aes (Ue loco, CU seo L94o'C. 455,104) seme, | 


§ 58-44.2. Licensing nonresident brokers. — The Commissioner may license 
a nonresident as an insurance broker to aude companies doing the business 
of insurance as defined in subdivisions (8) through (22), inclusive, of G.S. 58-72, 
upon application made in the form prescribed by the Commissioner, and upon 
such applicant’s filing an affidavit setting forth that he has not after January 
1, 1955, and will not during the period of the license solicit, directly or indirectly 
in this State, nor will he place any insurance on any risk tated in this State 
except through licensed agents of companies licensed to do business in this 
State, that he is a bona fide broker, and proposes to hold himself out as such, 
and that neither he nor any member of the agency or corporation is an employee 
or active officer of an insurance company. The fee for such license shall be as 
fixed in the Revenue Act. For any violation of the terms on which such license 
is issued the Commissioner may revoke the same. (1903, c. 488, s. 2; 1905, c. 170, 
seererey) Ss 4766 Orie se 04501923" ¢ 49s. 710;19252c8 70280611945" cx 458: 
1955, c. 902.) 


§ 58-44.3. Discrimination forbidden. — No company doing the business of 
insurance as defined in subdivisions (3) through (22), inclusive, of G.S. 58-72, nor 
its agents, shall make any discrimination in favor of any person, and all 
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provisions of this Chapter prohibiting discrimination by companies doing the 
business of insurance as defined in subdivisions (1) and (2) of G.S. 58-72, shall 
equally apply to the companies referred to herein and to their agents. (1908, c. 
AsSas; 2; 1905:-cnd7. 0) eaonhvevewwe4 (667 Gwsi 98 648071923ec: 4, 97/70: 1925. 
Cai O0nseG; 19455 ca4589 


§ 58-44.4. Revocation of license for violation; power of Commissioner. — 
When the Commissioner has information of a violation of any of the provisions 
of G.S. 58-44, 58-44.1, 58-44.2, 58-44.38, and 58-169, he shall immediately 
investigate or cause to be investigated such violation, and if any such insurance 
company has violated any of said provisions he may immediately revoke its 
license for not less than three nor more than six months for a first offense, and 
for each offense thereafter for not less than one year. If a licensed insurance 
agent violates or causes to be violated any of the provisions of said sections, he 
may for the first offense have his license revoked for all companies for which 
he has been licensed for not less than three nor more than six months, and for 
the second offense he shall have his license revoked for all companies for which 
he is licensed, and he shall not thereafter be licensed for any company for one 
year from the date of the revocation. For the purpose of enforcing the provisions 
of said sections the Commissioner is authorized and empowered to examine 
persons, administer oaths, and require production of papers and records. A 
failure or refusal on the part of any such insurance company, licensed to do 
business in this State, or representative thereof, to appear before the 
Commissioner when requested to do so, or to produce records and papers, or 
answer under oath, subjects such company, or representative, to the penalties 
of this section. (1903, c. 488, ss. 3, 4; Rev., s. 4767; C. S., s. 6481; 1945, c. 458.) 


Rules of Evidence Applicable Only to Hear- 
ings Which Might Result in Loss of Legal 


“Insurance Law.” In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 


Right. — Former 8 1438-317(3) showed that for- 
mer § 143-318 was intended to apply only to hear- 
ings which might result in a loss by a specific 
party of some legal right, duty or privilege, such 
as hearings relating to the revocation of the 
license of a specified insurance agent or of a 
specified insurance company or to the imposition 
of a fine or penalty upon an insurance agent or 
insurance company for violation of the 


Such hearings involve the essential elements 
of a court trial, and the Attorney General, as 
legal advisor to the Commissioner, can provide 
counsel as to whether proffered evidence com- 
plies with “the rules of evidence as applied in the 
superior and district court divisions of the Gen- 
eral Court of Justice.” In re Filing by Auto. Rate 
Office, 278 N.C. 802, 180 S.E.2d 155 (1971). 


§ 58-44.4A. Notice and hearing prior to revocation of license, etc. — In all 
cases where a license may be suspended or revoked by the Commissioner of 
Insurance pursuant to the provisions of this Chapter, such suspension or 
revocation of such license shall not be ordered until after notice and opportunity 
to be heard has been given such licensee. (1971, c. 1080, s. 1.) 


§ 58-44.5. Rebates prohibited. — No insurer or employee thereof, and no 
broker or agent shall knowingly charge, demand or receive a premium for any 
policy of insurance except in accordance with the applicable filing approved by 
the Commissioner of Insurance. No insurer or employee thereof, and no broker 
or agent shall pay, allow, or give, or offer to pay, allow, or give, directly or 
indirectly, as an inducement to insurance, or after insurance has been effected, 
any rebate, discount, abatement, credit, or reduction of the premium named in 
a policy of insurance, or any special favor or advantage in the dividends or other 
benefits to accrue thereon, or any valuable consideration or inducement 
whatever, not specified in the policy of insurance. No insured named in a policy 
of insurance, nor any employee of such insured shall knowingly receive or 
accept, directly or indirectly, any such rebate, discount, abatement or reduction 
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of premium, or any special favor or advantage or valuable consideration or 
inducement. Nothing herein contained shall be construed as prohibiting the 
payment of commissions or other compensation to duly licensed agents and 
brokers, nor as prohibiting any participating insurer from distributing to its 
policyholders dividends, savings or the unused or unabsorbed portion of 
premiums and premium deposits. As used in this section the word “insurance” 
one Meant and the word “policy” includes bond. (1948, ¢. 170; 1951, ce. 
Aol. Sie 


Stated in Goforth v. Avemco Life Ins. Co., 368 
F.2d 25 (4th Cir. 1966). 


Editor’s Note. — For brief comment on this 
section, see 29 N.C.L. Rev. 398. 


§ 58-44.6. Imposition of civil penalty. — Whenever any person, agent, 
adjuster, firm, corporation or company, subject to the provisions of Chapter 57 
of the General Statutes, as eee and the provisions of Chapter 58 of the 
General Statutes, as amended, shall do or commit any act or shall fail to comply 
with any requirements prohibited or required by said Chapters, by virtue of 
which any license is subject to suspension or revocation, the Commissioner of 
Insurance, in addition to or in lieu of any other official action that may be taken 
by him, may, in his discretion, inflict a civil penalty in an amount to be fixed by 
said Commissioner of Insurance not in excess of twenty-five thousand dol- 
lars ($25,000), and if said civil penalty is not paid within 10 days from the date 
of the finding and order inflicting said penalty, then said Commissioner of 
Insurance may revoke any license of such person, agent, adjuster, firm, 
corporation or company subject to the provisions of said Chapters. The 
Commissioner of Insurance before imposing any penalty or revoking any license 
shall conduct a hearing and shall make all necessary findings of fact in regard 
to the matter under inquiry. In giving notices, conducting hearings and 
producing evidence, as well as examining records, the Commissioner of 
Insurance shall have all the power and authority and shall follow the procedures 
conferred and given in G.S. 58-54.6. Any person, agent, adjuster, firm, 
corporation or company subject to said Chapters, whose rights are affected by 
the findings and order of the Commissioner of Insurance, shall have the right 
to ate to the Superior Court of Wake County, and upon such appeal the record 
shall be certified to the Superior Court of Wake County, and the procedure and 
authority contained in G.S. 58-9.8 shall be followed and shall govern. The 
commencement of proceedings, as herein authorized, shall not operate as a stay 
of the onawean wie order or decision, unless so ordered by the court. (1955, 
Casa0 rsh li 


Constitutionality. — The attempted grant to 
the Commissioner of Insurance of judicial power 
to impose upon an insurance agent for a vio- 
lation of the insurance laws a penalty, varying 
in the Commissioner’s discretion from a nominal 
sum to $25,000, violates the State Constitution, 
there being no reasonable necessity for confer- 
ring such judicial power upon the Commissioner. 
State ex rel. Lanier v. Vines, 274 N.C. 486, 164 
S.E.2d 161 (1968). But see State ex rel. Lanier v. 
Vines, 1 N.C. App. 208, 161 S.E.2d 35 (1968). 

The Commissioner of Insurance is a real 
party in interest and is entitled to bring an ac- 


tion in the superior court to enforce the collec- 
tion of a civil penalty imposed pursuant to this 
section. State ex rel. Lanier v. Vines, 1 N.C. App. 
208, 161 S.E.2d 35 (1968). 

Penalty to Be Paid Over to State Treasurer. 
— By clear implication of §§ 58-62 and 58-63, the 
amount of any monetary civil penalty imposed 
and collected as authorized by this section 
should be paid over to the State Treasurer. State 
ex rel. Lanier v. Vines, 1 N.C. App. 208, 161 
S.E.2d 35 (1968). 


§ 58-44.7. Rebate of premiums on credit life and credit accident and health 
insurance; retention of funds by agent. — It shall be unlawful for any 
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insurance carrier or officer or agent of an insurance company writing credit life 
‘and credit accident and health insurance, as defined in G.S. 58-195.2 and 58-254.8, 
or combination credit life, accident and health, hospitalization and disabilit 

insurance in connection with loans, to permit any agent or representative of anal 
company to retain any portion of funds received for the payment of losses 
incurred, or to be incurred, under such policies of insurance issued by such 
company, or to pay, allow, permit, give or offer to pay, allow, permit or give, 
directly, or indirectly, as an inducement to insurance, or after insurance has 
been effected, any rebate, discount, abatement, credit or reduction of the pre- 
mium, to any loan agency, insurance agency or broker, or to any creditor of 
the debtor on whose account the insurance was issued, or to any person, firm 
or corporation which received a commission or fee in connection with the issu- 
ance of such insurance: Provided, that this section shall not prohibit the pay- 
ment of commissions to a licensed insurance agent or agency on the sale of a 
policy of credit life and credit accident and health insurance, or combination 
credit life, accident and health, hospitalization and disability insurance in 
connection with loans. 

It shall be unlawful for any broker, agent, agency or insured named in any 
such policy, or for any loan agency or broker, or any agent, officer or employee 
of any loan agency or broker to receive or accept, directly or indirectly, any such 
rebate, discount, abatement, credit or reduction of the premium as set out in this 
SECUOe  dO0 CTOs seats) 


A bank could not have legally made arefund connection with a loan to permit any agent to pay 
of money which had gone, even through its any rebate or refund any premiums without the 
hands, to an insurance company as premiums on consent of the policyholders. Huski-Bilt, Inc. v. 
credit life insurance. It is unlawful for an insur- _— First-Citizens Bank & Trust Co., 271 N.C. 662, 
ance company writing credit life insurance in 157 S.E.2d 352 (1967). 


§ 58-44.8. Agents prohibited from representing unauthorized companies. 
— No licensed agent of any insurer shall solicit anywhere in the boundaries of 
the State of North Carolina, or receive or transmit an application or premium 
of insurance, for a company not authorized to do business in the State, except 
as provided in G.S. 58-53.1. (1957, ¢. 547.) 


§ 58-45. Agents personally liable, when. — Any agent representing an 
insurer is personally liable on all contracts of insurance unlawfully made by or 
through him, directly or indirectly, for any company not authorized to do 
business in the State. A person or citizen of the State who fills up or signs any 
open policy, certificate, blank or coupon of, or furnished by, an unlicensed 
company, agent, or broker, the effect of which is to bind any insurance in an 
unlicensed company on property in this State, is the agent of such company, and 
personally liable for all licenses and taxes due on account of such transaction. 
(1899. G54. Se (O- LOU duc Aj ee mee CV. SA obo ae Ooo LOA tC aaa 


§ 58-46. Payment of premium to agent valid; obtaining by fraud a crime. 
— Any agent or broker who acts for a person other than himself negotiating 
a contract of insurance is, for the purpose of receiving the premium therefor, 
the company’s agent, whatever conditions or stipulations may be contained in 
the policy or contract. Such agent or broker knowingly procuring by fraudulent 
representations payment, or the obligation for the payment, of a premium of 
insurance, shall punished by a fine of not less than one hundred ($100.00) nor 
more than five hundred alee ($500.00), or be imprisoned for not more than 
one year. (1899, c. 54, s. 69; Rev., ss. 3486, 4814; C. S., s. 6804; 1947, c. 922.) 


Payment to Agent or Broker as Payment to agent or broker of the company to solicit the 
Company. — Payment of the initial premium on __ insurance and deliver the policy, constitutes pay- 
a policy of life insurance to one who isa soliciting ment to the company by virtue of this section. 
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Creech v. Sun Life Assurance Co. of Canada, 224 
N.C. 144, 29 S.E.2d 348 (1944). 

Where Broker Fails to Deliver Funds. — 
Where the insurer has credited the amount of 
the unearned premiums to its broker’s account, 
who in turn has credited the amount to account 
of the broker who has procured the employer’s 
application for the insurance, the insurer is liable 
to the employer for the amount of the unearned 
premiun not actually paid to the employer by the 
broker. Hughes v. Lewis, 203 N.C. 775, 166 S.E. 
909 (1932). 

Where Policy Requires Receipt. — Where a 
policy provided that premiums were payable to 
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a duly authorized agent only in exchange for 
insurer’s official receipt and where plaintiff’s 
evidence showed payment of a note given for a 
premium to insurer’s agent without obtaining 
the note or insurer’s official receipt, and there 
was no evidence that insurer received any part 
of the payment, in insured’s action to recover the 
premium paid after insurer had declared the pol- 
icy forfeited, it was held that insurer’s motion 
to nonsuit was properly allowed, payment to the 
agent under the circumstances not constituting 
payment to insurer. Mills v. New York Life Ins. 
Co., 209 N.C. 296, 188 S.E. 289 (1936). 


§ 58-47. Representing unlicensed company prohibited; penalty. — If any 
person shall unlawfully solicit, negotiate for, collect or transmit a premium for 
a contract of insurance or act in any way in the negotiation or transaction of 
any unlawful insurance with an insurance company not licensed to do an 
insurance business in North Carolina, he shall be guilty of a misdemeanor and 
upon conviction shall pay a fine of not less than two hundred dollars ($200.00) 
nor more than five hundred dollars ($500.00) or be imprisoned for not less than 
one nor more than two years, or both, at the discretion of the court. (1899, c. 


D4, -s..94; hey..s. 6454° 1907, c.. 1000; s. 


Editor’s Note. — The case annotated below 
was decided prior to the 1945 amendment. 

The purpose of this section is to protect peo- 
ple from harmful imposition in contracts of in- 
surance, and the evil which the statute is 
designed to prevent is as threatening in the case 
of a bogus as a real company, perhaps more so. 
State v. Arlington, 157 N.C. 640, 73 S.E. 122 
eig1 1): 

Section Applies to Agents of Fraternal In- 
surance Orders. — The agents of fraternal in- 
surance orders are punishable under this 
section. State v. Arlington, 157 N.C. 640, 73 S.E. 


8; C.S., s. 6805; 1945, c. 458.) 


122 (1911), wherein the conduct of an agent as- 
suming to represent a fraternal insurance order 
was held to come within the statute. 

Same — Indictment. — An indictment under 
this section will not be held fatally defective be- 
cause it contains no direct averment that the 
fraternal order for which insurance business has 
been solicited is a company subject to insurance 
regulations. State v. Arlington, 157 N.C. 640, 73 
eee (191 t) 

Cited in State ex rel. Lanier v. Vines, 274 N.C. 
486, 164 S.E.2d 161 (1968); State ex rel. Lanier 
v. Vines, 1 N.C. App. 208, 161 S.E.2d 35 (1968). 


§ 58-48. Agent failing to exhibit license. — If any agent representing an 
insurer or any broker shall, on demand of any person from whom he shall solicit 
insurance, fail to exhibit a certificate from the Commissioner of Insurance 
bearing the seal of his office, and dated within one year from such demand, he 
shall be fined five dollars ($5.00) or imprisoned 10 days for each offense. (1899, 
4 ass) hey; 6 54806G.. 8.005065. 947, 0.922.) 


require a judge to punish the defendant upon 
conviction. Elmore v. Lanier, 270 N.C. 674, 155 
S.E.2d 114 (1967). 


Commissioner Cannot Require Prosecution 
or Punishment. — The Commissioner of Insur- 
ance has no authority to require the solicitor to 
institute or prosecute a criminal action nor to 


§ 58-49. False statements in applications for insurance. — If any agent, 
examining physician, applicant, or other person shall knowingly or willfully 
make any false or fraudulent statement or representation in or with reference 
to any application for insurance, or shall make any such statement for the 
purpose a obtaining any fee, commission, money or benefit from any company 
engaged in the business of insurance in this State, he shall be guilty of a 
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misdemeanor, and upon conviction shall be punished by a fine of not less than 
one hundred dollars ($100.00) nor more than five hundred dollars ($500.00), or 
imprisonment in the county jail for not less than 30 days nor more than one year, 
or by both fine and imprisonment, at the discretion of the court. The provisions 
of this section shall be applicable to contracts and certificates ‘aera pursuant 
to Chapters 57 and 58 of the General Statutes. (1899, c. 54, s. 60; Rev., s. 3487; 
Ci: 5. 6507; 1945) Cedbss U4 yee 1960. c. 91I.) 


§ 58-50. Agents signing certain blank policies. — No agent shall sign any 
blank contract or policy of insurance, id any agent guilty of violating this 
section shall, upon conviction, be fined for each offense not less than one 
hundred dollars ($100.00) nor more than two hundred dollars ($200.00); provided, 
however, that transportation ticket policies of accident insurance and baggage 
insurance policies may be countersigned in blank for issuance only through 
coin-operated machines, subject to regulations prescribed by the Commissioner. 
(1899) c. 54, sse108).109)) Revs, 84348351911, c. 196,.s. 6;:G.S., s: 6308; 1945, c. 
458; 1949350,,922;) 


§ 58-51. Adjuster acting for unauthorized company. — If any person shall 
act as adjuster on a contract made otherwise than as authorized by the laws of 
this State, or by any insurance company or other person not regularly licensed 
to do business in this State, or shall adjust or aid in the adjustment, either 
directly or indirectly, of a claim arising under a contract of insurance not 
authorized by the laws of the State, he shall be deemed guilty of a misdemeanor 
and shall, upon conviction, be fined not less than two hundred dollars ($200.00) 
nor more than five hundred dollars ($500.00), or imprisoned not less than six 
months nor more than two years, or both, in the discretion of the court. (1899, 
Cibdsy as) Revo rsyo4oe, Cape UoUs a4, 40601949, ¢. 9583s. 1? 1951, 
eg CU ancl 


§ 58-51.1. Agent may adjust. — On behalf and on request of an insurer for 
which he is licensed, any agent may from time to time act as an adjuster and 
investigate and report upon claims without being required to be licensed as an 
adjuster, provided: In no event may any agent or agents adjust any losses in 
any amount where his remuneration for the sale of insurance is in any way 
dependent upon the adjustment of such losses. (1947, c. 922; 1951, c. 781, s. 7.) 


Editor’s Note. — For brief comment on the 
1951 amendment, see 29 N.C.L. Rev. 398. 


§ 58-51.2. Nonresident adjusters and motor vehicle damage appraisers. — 
(a) The Commissioner may license a nonresident as an insurance adjuster upon 
his compliance with all the requirements of this Chapter applicable to resident 
adjusters. No license shall be required of an adjuster licensed as such in another 
state for the adjustment in this State of a single loss, or of losses arising out 
of a catastrophe common to all such losses: Provided such adjuster notifies the 
Commissioner of Insurance in writing prior to the adjusting of such loss or 
losses. The Commissioner of Insurance may permit an experienced adjuster, who 
regularly adjusts in another state and who is licensed in such other state (if such 
state requires a license), to act as adjuster in this State without a North Carolina 
license, for emergency insurance adjustment work, for a period of not exceeding 
30 days, done for an employer who is an insurance adjuster licensed by the State 
of North Carolina or who is a regular employer of one or more insurance 
adjusters licensed by the State of North Carolina; provided that the employer 
shall furnish to the Commissioner a notice in writing immediately upon the 
beginning of any such “emergency insurance adjustment work.” 
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(b) The Commissioner may license a nonresident as a motor vehicle damage 
appraiser upon his compliance with all the requirements of this Chapter 
applicable to resident motor vehicle damage appraisers and may permit an 
experienced motor vehicle damage appraiser who regularly appraises in another 
state (if such state requires a license) to act as a motor vehicle ance appraiser 
in this State without a North Carolina license for emergency motor vehicle 
GaUAee appraisal work for a period not exceeding 30 days done for an employer 
who is 

(1) An insurance adjuster licensed by the State of North Carolina, 
(2) A motor vehicle damage appraiser licensed by the State of North 
Carolina, 
(3) A regular employer of one or more insurance adjusters licensed by the 
State of North Carolina, or 
(4) A regular employer of one or more motor vehicle damage appraisers 
licensed by the State of North Carolina; 
Provided that the employer shall furnish to the Commissioner a notice in writing 
immediately upon the beginning of any such emergency appraisal work. (1947, 
Ceri bdo OUD Stell OoieeG, SOUL OL be C.TOL. Sy 0.) 


§ 58-51.3. Companies and agents to transact business through licensed 
agents. — No insurance company, nor any agent of any insurance company, 
shall on behalf of such company or agent knowingly permit any person not 
licensed as an insurance agent as provided by law, to solicit insurance, negotiate 
for, collect or transmit a premium for a new contract of insurance or to act in 
any way in the negotiation for any contract or policy of insurance; provided, no 
license shall be required of the following: 

(1) Persons designated by the insurance company or the insured to collect 
or deduct and transmit premiums or other charges for life, accident 
and/or health and/or hospitalization insurance, or to perform such acts 
as may be required for providing coverage for additional persons who 
are eligible under the terms of a master contract. 

(2) Of an agency office employee acting within the confines of the agent’s 
office, under the direction and supervision of the duly licensed agent 
and within the scope of such agent’s license, in the acceptance of 
request for insurance and payment of premiums and the performance 
of clerical, stenographic, and similar office duties. 

(3) Of those persons described as a regular salaried officer or employee of 
an insurer or reciprocal as defined in this Article. (1949, ¢. 1120; 1953, 
G45 652010.) 


Editor’s Note. — For brief comment on sec- 
tion, see 27 N.C.L. Rev. 461. 


§ 58-51.4. Lending institutions. — Nothing in this act shall prohibit or 
prevent lending institutions or their officers or employees from acting as 
insurance agents as heretofore. (1953, c. 1048, s. 11.) 


Editor’s Note. — The words “this act” in the — serted 8§ 58-39.4, 58-40, 58-40.4, 58-40.5, 58-41 to 
section evidently refer to Chapter 1043 of the  58-41.4, 58-51.3. 
1953 Session Laws, which also amended or in- 


§ 58-52. Agent, adjuster, etc., acting without a license or violating 
insurance law. — If any person shall assume to act either as principal, agent, 
broker, adjuster or motor vehicle damage appraiser without license as is 
required by law or pretending to be a principal, agent, broker, adjuster or 
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licensed motor vehicle damage appraiser, shall solicit, examine or inspect any 
risk, or shall examine into, adjust, or aid in adjusting any loss, investigate or 
advise relative to the nature and amount of damages to motor vehicles or the 
amount necessary to effect repairs thereto, or shall receive, collect, or transmit 
any premium of insurance, or shall do any other act in the soliciting, making 
or executing any contract of insurance of any kind otherwise than the law 
permits, or as principal or agent shall violate any provision of law contained in 
this Chapter, the punishment for which is not elsewhere provided for, he shall 
be deemed guilty of a misdemeanor, and on conviction shall pay a fine of not 
less than one hundred dollars ($100.00) nor more than five hundred dollars 
($500.00), or be imprisoned for not less than one nor more than two years, or 
both, at the discretion of the court. (1899, c. 54, s. 115; Rev., s. 3490; C.S., s. 
6310; 8104 scar aso ad ace voomomeme od C.,105,S! 197 bec (57 8s: T)) 


§ 58-52.1. Process against nonresident licensees. — (a) Each licensed 
nonresident agent, adjuster, motor vehicle damage appraiser, or broker shall by 
the act of acquiring such license thereby be deemed to appoint the Commissioner 
as his attorney to receive service of legal process issued against the agent, 
adjuster, motor vehicle damage appraiser, or broker in this State upon causes 
of action arising within this State. 

(b) The appointment shall be irrevocable for as long as there could be any 
cause of action against the agent, adjuster, motor vehicle damage appraiser, or 
broker arising out of his insurance transactions in this State. 

(c) Duplicate copies of such legal process against such agent, adjuster, motor 
vehicle davaee appraiser, or broker shall be served upon the Commissioner 
either by a person competent to serve a summons, or through registered mail. 
At the time of such service the plaintiff shall pay to the Commissioner a fee of 
one dollar ($1.00), taxable as costs in the action to defray the expense of such 
service. _ 

(d) Upon receiving such service, the Commissioner shall forthwith send one 
of the copies of the process, by registered mail with return receipt requested, 
to the defendant agent, adjuster, motor vehicle damage appraiser, or broker at 
his last address of record with the Commissioner. 

(e) The Commissioner shall keep a record of the day and hour of service upon 
him of all such legal process. No proceedings shall be had against the defendant 
agent, adjuster, motor vehicle damage appraiser, or broker, and such defendant 
shall not be required to appear, plead or answer until the expiration of 40 days 
ae the date of service upon the Commissioner. (1947, c. 922; 1971, c. 757, s. 
8. 


§ 58-53. Informer to receive half of penalty. — The person, if other than the 
Commissioner of Insurance or his deputy, upon whose complaint a conviction 
is had for violation of the law, prohibiting insurance in or by companies not 
authorized to do business in the State, or for soliciting, examining, inspecting 
Bn, risk, or receiving, collecting, or transmitting any premium, or adjusting or 
aiding in the adjustment of a loss, under a contract made otherwise than as 
authorized by the laws of this State, is entitled to one half of the penalty 
recovered therefor. (1899, c. 54, s. 93; Rev., s. 4831; C. S., s. 6811; 1945, c. 377.) 


§ 58-53.1. Citizens authorized to procure policies in unlicensed foreign 
companies. — (a) What Applicant Must Show. — The Commissioner, upon the 
annual payment of a fee of twenty dollars ($20.00), may issue licenses to citizens 
of this State, subject to revocation at any time, permitting the person named 
therein to procure policies of insurance on risks in this State in foreign or alien 
insurance companies not authorized to transact business in the State. Before the 
person named in such a license may procure any insurance in such companies 
or on any risks in this State, he must execute and file with the Commissioner 
an affidavit that he is unable to procure in companies admitted to do business 
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in the State the amount of insurance necessary to protect such risk, and may 
only procure insurance under such license after he has procured insurance in 
companies admitted to do business in this State to the full amount which those 
companies are willing to write on the risk. If the person licensed under the 
provisions of this section procures insurance on risks of others in such 
nonadmitted companies he shall stamp or print in not less than 10 point regular 
type and in contrasting color upon the filing face and the first page of each polic 
so issued the words “This company is not licensed to do business in Nort 
Carolina.” 

(b) Account and Report. — Each person so licensed must keep a separate 
account of the business done under the license, a certified copy of which account 
he shall forthwith file with the Commissioner, showing the exact amount of such 
insurance placed by any person, firm or corporation, the gross premium charged 
thereon, the companies in which the same is placed, the date and terms of the 
policies, and also a report in the same detail of all such policies canceled and the 
gross return premium thereon. 

(c) Bond Filed. — Before receiving such license the applicant therefor shall 
execute and deliver to the Commissioner a bond in the penal sum of one thousand 
dollars ($1,000), with such sureties as the Commissioner may approve, with a 
condition that the licensee will faithfully comply with all the requirements of 
G.S. 58-538.1, 58-53.2 and 58-53.3, and will file with the Commissioner in January 
of each year, a sworn statement of the gross premiums charged for insurance 
moauivedt or placed, and the gross returned premiums on such insurance canceled 
under such license during the year ending on the thirty-first day of December 
next preceding, and at the time of filing such statement will pay into the treasury 
of the State a sum equal to five per centum (5%) of such gross premiums, less 
return premiums, so reported, or pay such tax at the time of taking out and 
delivering such policy or policies. 

(d) Exemption. — A nuclear insured shall be exempt from the requirements 
of this and other sections of Article 3, and nothing contained in Article 3 shall 
be interpreted as prohibiting a nuclear insured from procuring policies of 
insurance on risks on its own nuclear electric generating plants and other 
facilities at such plants in this State in foreign or alien insurance companies not 
authorized to transact business in this State. (1899, c. 54, ss. 68, 95; 1903, ¢. 438, 
Ses Con Reve S841 10041008. ms ShOdeo: 104040137541 96h)Ce LEO eee: 
1ST eres 0 sae.) 


Cited in State ex rel. Lanier v. Vines, 274 N.C. 
486, 164 S.E.2d 161 (1968). 


§ 58-53.2. Punishment for failure to file affidavit and statements. -— If any 
person licensed to procure insurance in an unauthorized foreign or alien 
company shall procure, or act in any manner in the procurement or negotiation 
of, insurance in any unauthorized foreign or alien company, and shall neglect 
to make and file the affidavit and statements required by the preceding section 
[G.S. 58-53.1], he shall forfeit his license and be punished by a fine of not less 
than one hundred ($100.00) nor more than five hundred dollars ($500.00), or by 
imprisonment for not more than one year, or by both. (1899, c. 54, ss. 68, 95; Rev., 
ss. 3483, 4769; C. S., s. 6426; 1945, c. 378.) 


Cited in State ex rel. Lanier v. Vines, 274 N.C. 
486, 164 S.E.2d 161 (1968); State ex rel. Lanier 
v. Vines, 1 N.C. App. 208, 161 S.E.2d 35 (1968). 


§ 58-53.3. Tax deducted from premium; reports filed. — When any person 
procures insurance on any risk located in this State with an insurance company 
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not licensed to do business in this State, it shall be the duty of such person to 
deduct from the premium charged on the policy or policies issued for such 
insurance five per centum (5%) of the premium and remit the same to the 
Commissioner of Insurance of the State, at the same time reporting to the 
Commissioner of Insurance the name of the company or companies issuing the 
policy or policies, the location of the risks insured, and the premium charged. 
The Commissioner of Insurance shall pay the said amounts to the Treasurer of 
the State. If such report is not made on or before the thirtieth days of July and 
January of each year for the business done prior to July 1 and January 1 
preceding, there shall be added to the amount of taxes thereon the sum of one 
per centum (1%) on the first day of each month thereafter. (1915, c. 109, s. 8; 
G. 8.,°S: 6424 41945 7c2078 bl 961 ecaio0» s:°2:) 


§ 58-54. Forms to be approved by Commissioner of Insurance. — It is 
unlawful for any insurance company doing business in this State to issue, sell, 
or dispose of any policy, contract, or certificate, or use applications in connection 
therewith, until the forms of the same have been submitted to and approved by 
the Commissioner of Insurance of North Carolina, and copies filed in the 
InsuranceDeparument. (oUt choi alto, c. 139° C.55..s:.6312; 1945, c. 377.) 


Validity of Unapproved Policy. — The stat- unless approved by the Commissioner, but that 
ute does not purport to deal with the validity of | it shall be unlawful for the company to issue 
the contract of insurance, but with the insurance _ such policy. Blount v. Royal Fraternal Ass’n, 163 
company. It does not say a policy shall be void N.C. 167, 79 S.E. 299 (1918). 


ARTICLE 3A. 
Unfair Trade Practices. 


§ 58-54.1. Declaration of purpose. — The purpose of this Article is to 
regulate trade practices in the business of insurance in accordance with the 
intent of Congress as expressed in the Act of Congress of March 9, 1945 (Public 
Law 15, 79th Congress), by defining, or providing for the determination of, all 
such practices in this State which constitute unfair methods of competition or 
unfair or deceptive acts or practices and by prohibiting the trade practices so 
defined or determined. (1949, ¢c. 1112.) 


Editor’s Note. — For brief discussion of this 
Article, see 27 N.C.L. Rev. 461. 


§ 58-54.2. Definitions. — When used in this Article: 

(1) ate gts shall mean the Commissioner of Insurance of this 

tate. 

(2) “Person” shall mean any individual, corporation, association, 
partnership, reciprocal exchange, interinsurer, Lloyds insurer, 
fraternal benefit society, and any other legal entity engaged in the 
business of insurance, including agents, brokers and adjusters. (1949, 


OME: 
§ 58-54.3. Unfair methods of competition or unfair and deceptive acts or 
practices prohibited. — No person shall engage in this State in any trade 


practice which is defined in this Article as or determined pursuant to this Article 
to be an unfair method of competition or an unfair or deceptive act or practice 
in the business of insurance. (1949, ¢. 1112.) 


§ 58-54.4. Unfair methods of competition and unfair or deceptive acts or 
practices defined. — The following are hereby defined as unfair methods of 
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competition and unfair and deceptive acts or practices in the business of 
insurance: 

(1) Misrepresentations and False Advertising of Policy Contracts. — 
Making, issuing, circulating, or causing to be made, issued or 
circulated, any estimate, illustration, circular or statement 
misrepresenting the terms of any policy issued or to be issued or the 
benefits or advantages promised thereby or the dividends or share of 
the surplus to be received thereon, or making any false or misleading 
statement as to the dividends or share or surplus previously paid on 
similar policies, or making any misleading representation or any 
misrepresentation as to the financial condition of any insurer, or as to 
the legal reserve system upon which any life insurer operates, or using 
any name or title of any policy or class of policies misrepresenting the 
true nature thereof, or making any misrepresentation to any 
policyholder insured in any company for the purpose of inducing or 
tending to induce such policyholder to lapse, forfeit, or surrender his 
insurance. 

(2) False Information and Advertising Generally. — Making, publishing, 
disseminating, circulating, or placing before the public, or causing, 
directly or indirectly, to be Rte: published, disseminated, circulated, 
or placed before the public, in a newspaper, magazine or other 
publication, or in the form of a notice, circular, pamphlet, letter or 
poster, or over any radio station, or in any other way, an advertisement, 
announcement or statement containing any assertion, representation 
or statement with respect to the business of insurance or with respect 
to any person in the conduct of his insurance business, which is untrue, 
deceptive or misleading. 

(3) Defamation. — Making, publishing, disseminating, or circulating, 
directly or indirectly, or aiding, abetting or encouraging the making, 
publishing, disseminating or circulating of any oral or written 
statement or any pamphlet, circular, article or literature which is false, 
or maliciously critical of or derogatory to the financial condition of an 
insurer, and which is calculated to injure any person engaged in the 
business of insurance. 

(4) Boycott, Coercion and Intimidation. — Entering into any agreement to 
commit, or by any concerted action committing, any act of boycott, 
coercion or intimidation resulting in or tending to result in unreasonable 
restraint of, or monopoly in, the business of insurance. 

(5) False Financial Statements. — Filing with any supervisory or other 
public official, or making, publishing, disseminating, circulating or 
delivering to any person, or placing before the public, or causin 
directly or indirectly, to be patie published, disseminated, circulated, 
delivered to any person, or placed before the public, any false statement 
of financial eonainon of an insurer with intent to deceive. 

Making any false entry in any book, report or statement of any 
insurer with intent to deceive any agent or examiner lawfully appointed 
to examine into its condition or into any of its affairs, or any public 
official to whom such insurer is required by law to report, or who has 
authority by law to examine into its condition or into any of its affairs, 
or, with like intent, willfully omitting to make a true entry of any 
material fact pertaining to the business of such insurer in any book, 
report or statement of such insurer. 

(6) Stock Operations and Insurance Company Advisory Board Contracts. 
— Issuing or delivering or permitting agents, officers, or employees 
to issue or deliver, agency company stock or other capital stock, or 
benefit certificates or shares In any common-law corporation, or 
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securities or any special or any insurance company advisory board 

contracts or other contracts of any kind promising returns and profit 

as an inducement to insurance. 
(7) Unfair Discrimination. 

a. Making or permitting any unfair discrimination between individuals 
of the same class and equal expectation of life in the rates charged 
for any contract of life insurance or of life annuity or in the 
dividends or other benefits payable thereon, or in any other of the 
terms and conditions of such contract. 

b. Making or permitting any unfair discrimination between individuals 
of the same class and of essentially the same hazard in the amount 
of premium, policy fees, or rates charged for any policy or contract 
of accident or health insurance or in the benefits payable 
thereunder, or in any of the terms or conditions of such contract, 
or in any other manner whatever. 

(8) Rebates. 


a. Except as otherwise expressly provided by law, knowingly 
permitting or offering to make or making any contract of life 
insurance, life annuity or accident and aaa Insurance, or 
agreement as to such contract other than as plainly expressed in 
the contract issued thereon, or paying or allowing, or giving or 
offering to pay, allow, or give, directly or indirectly, as inducement 
to such insurance, or annuity, any ee of premiums payable on 
the contract, or any special favor or advantage in the dividends or 
other benefits thereon, or any valuable consideration or 
inducement whatever not specified in the contract; or giving, or 
selling, or purchasing or offering to give, sell, or purchase as 
inducement to such insurance or annuity or in connection 
therewith, any stocks, bonds, or other securities of any insurance 
company or other corporation, association, or partnership, or any 
dividends or profits accrued thereon, or anything of value 
whatsoever not specified in the contract. 

b. Nothing in subdivision (7) or paragraph a of subdivision (8) of this 
section shall be construed as including within the definition of 
discrimination or rebates any of the following practices: 

1. In the case of any contract of life insurance or life annuity, 
paying bonuses to policyholders or otherwise abating their 
premiums in whole or in part out of surplus accumulated from 
nonparticipating insurance, provided, that any such bonuses 
or abatement of premiums shall be fair and equitable to 
policyholders and for the best interests of the company and 
its policyholders; 

2. In the case of life insurance policies issued on the industrial 
debit plan, making allowance to policyholders who have 
continuously for a specified period made premium payments 
directly to an office of the insurer in an amount which fairly 
represents the saving in collection expense; 

3. Readjustment of the rate of premium for a group insurance 
policy based on the loss or expense experienced thereunder, 
at the end of the first or any subsequent policy year of 
insurance thereunder, which may be made retroactive only for 
such policy year. 

c. No insurer or employee thereof, and no broker or agent shall pay, 
allow, or give, or offer to pay, allow, or give, directly or indirectly, 
as an inducement to insurance, or after insurance has been 
effected, any rebate, discount, abatement, credit or reduction of 
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the premium named in a policy of insurance, or any special favor 
or advantage in the dividends or other benefits to accrue thereon, 
or any valuable consideration or inducement whatever, not 
specified in the policy of insurance. Nothing herein contained shall 
be construed as prohibiting the payment of commissions or other 
compensation to regularly appointed and licensed agents and to 
brokers duly licensed by this State; nor as prohibiting any 
participating insurer from distributing to its policyholders 
dividends, savings or the unused or preibedehe portion of 
premiums and premium deposits. 

(9) Advertising of Health, Accident or Hospitalization Insurance. — In all 
advertising of policies, certificates or service plans of health, accident 
or hospitalization insurance, except those providing group coverage, 
where details of benefits provided by a particular policy, certificate or 
plan are set forth in any advertising material, such advertising material 
shall contain reference to the major exceptions or major clauses limiting 
or voiding liability contained in the policy, certificate or plan so 
advertised. The references to such exceptions or clauses shall be 
printed in a type no smaller than that used to set forth the benefits of 
the policy, certificate or plan. In all advertising of such policies, 
certificates or plans which contain a cancellation provision or a 
provision that the policies, certificates or plans may be renewed at the 
option of the company or medical service corporation only, such 
advertising material shall contain clear and definite reference to the 
fact that the policies, certificates or plans are cancellable or that the 
same may be renewed at the option of the company only. 

(10) Soliciting, ete., Unauthorized Insurance Contracts in Other States. — 
Soliciting, advertising or entering into insurance contracts in foreign 
states and any other jurisdiction in which such domestic insurer is not 
licensed in accordance with the laws of such state or jurisdiction, except 
BS Reon Nea Os- 0412) AGL O40 4G. Wiel O5 56 Ga 850) is: 83.1 96'Tiec. 

3D} 'ss2: 


Editor’s Note. — Section 12, c. 850, Session Chapter 57 to the same extent as to insurers 
Laws 1955, made the amendment applicable to under this Chapter. 
hospital and medical service corporations under 


§ 58-54.5. Power of Commissioner. — The Commissioner shall have power 
to examine and investigate into the affairs of every person engaged in the 
business of insurance in this State in order to determine whether such person 
has been or is engaged in any unfair method of competition or in any unfair or 
deceptive act or practice prohibited by G.S. 58-54.3 of this Article. (1949, c. 1112.) 


§ 58-54.6. Hearings, witnesses, appearances, production of books and 
service of process. — (a) Whenever the Commissioner shall have reason to 
believe that any such person has been engaged or is engaging in this State in 
any unfair method of competition or any unfair or deceptive act or practice 
defined in G.S. 58-54.4, and that a proceeding by him in respect thereto would 
be to the interest of the public, he shall issue and serve upon such person a 
statement of the charges in that respect and a notice of the hearing thereon to 
be held at the time and place fixed in the notice, which shall not be less than 
10 days after the date of the service thereof. 

(b) At the time and place fixed for such hearing, such person shall have an 
opportunity to be heard and to show cause why an order should not be made 
by the Commissioner requiring such person to cease and desist from the acts, 
methods or practices so complained of. Upon good cause shown, the 


451 


§ 58-54.7 CH. 58. INSURANCE § 58-54.7 


Commissioner shall permit any person to intervene, appear and be heard at such 
hearing by counsel or in person. 

(c) Nothing contained in this Article shall require the observance at any such 
hearing of formal rules of pleading or evidence. 

(d) The Commissioner, upon such hearing, may administer oaths, examine and 
cross-examine witnesses, receive oral and documentary evidence, and shall have 
the power to subpoena witnesses, compel their attendance, and require the 

roduction of books, papers, records, correspondence, or other documents which 

e deems relevant to the inquiry. The Commissioner, upon such hearing, may, 
and upon the request of any party shall, cause to be made a stenographic record 
of all the evidence and all the proceedings had at such hearing. If no 
stenographic record is made and if a judicial review is sought, the Commissioner 
shall prepare a statement of the evidence and proceeding for use on review. In 
case of a refusal of any person to comply with any subpoena issued hereunder 
or to testify with respect to any matter concerning which he may be lawfully 
interrogated, the Superior Court of Wake County, on application of the 
Commissioner, may issue an order requiring such person to comply with such 
subpoena and to testify; and any failure to obey any such order of the court may 
be punished by the court as a contempt thereof. 

(e) Statements of charges, notices, orders, and other processes of the 
Commissioner under this Article may be served by anyone duly authorized by 
the Commissioner, either in the manner provided by law for service of process 
in civil actions, or by registering and mailing a copy thereof to the person 
affected by such statement, notice, order, or other process at his or its residence 
or principal office or place of business. The baritied return by the person so 
serving such statement, notice, order, or other process, setting forth the manner 
of such service, shall be proof of the same, and the return postcard receipt for 
such statement, notice, order, or other process, registered and mailed as 
aforesaid, shall be proof of the service of the same. (1949, c. 1112.) 


Stated in State ex rel. Lanier v. Vines, 1 N.C. 
App. 208, 161 S.E.2d 35 (1968). 


§ 58-54.7. Cease and desist orders and modifications thereof. — (a) If, after 
such hearing, the Commissioner shall determine that the method of competition 
or the act or practice in question is defined in G.S. 58-54.4 and that the person 
complained of has engaged in such method of competition, act or practice in 
violation of this Article, he shall reduce his findings to writing and shall issue 
and cause to be served upon the person charged with the violation an order 
requiring such person to cease and desist from engaging in such method of 
competition, act or practice. 


(b) Until the expiration of the time allowed under G.S. 58-54.8(a) of this Article 
for filing a petition for review (by appeal) if no such petition has been duly filed 
within such time or, if a petition for review has been filed within such time, then 
until the transcript of the record in the proceeding has been filed in the superior 
court, as hereinafter provided, the Commissioner may at any time, upon such 
notice and in such manner as he shall deem proper, modify or set aside in whole 
or in part any order issued by him under this section. 


_ (ce) After the expiration of the time allowed for filing such a petition for review 
if no such petition has been duly filed within such time, the Commissioner may 
at any time, after notice and opportunity for hearing, reopen and alter, modify 
or set aside, in whole or in part, any order issued by him under this section, 
whenever in his opinion conditions of fact or of law have so changed as to require 
such action or if the public interest shall so require. (1949, ¢. 1112.) 
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§ 58-54.8. Judicial review of cease and desist orders. — (a) Any person 
required by an order of the Commissioner under G.S. 58-54.7 to cease and desist 
from engaging in any unfair method of competition or any unfair or deceptive 
act or practice defined in G.S. 58-54.4 may obtain a review of such order by filing 
in the Superior Court of Wake County, within 30 days from the date of the 
service of such order, a written petition praying that the order of the 
Commissioner be set aside. A copy of such petition shall be forthwith served 
upon the Commissioner, and thereupon the Commissioner forthwith shall certify 
and file in such court a transcript of the entire record in the proceeding, including 
all the evidence taken and the report and order of the Commissioner. Upon such 
filing of the petition and transcript such court shall have jurisdiction of the 
proceeding and of the question determined therein, shall determine whether the 
filing of such petition shall operate as a stay of such order of the Commissioner, 
and shall have power to make and enter upon the pleadings, evidence, and 
proceedings set forth in such transcript a decree modifying, affirming or 
reversing the order of the Commissioner, in whole or in part. The findings of 
the Commissioner as to the facts, if supported by substantial evidence, shall be 
conclusive. 

(b) To the extent that the order of the Commissioner is affirmed, the court 
Shall thereupon issue its own order commanding obedience to the terms of such 
order of the Commissioner. If either party shall apply to the court for leave to 
adduce additional evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were reasonable grounds for 
the failure to adduce such evidence in the proceeding before the Commissioner, 
the court may order such additional evidence to be taken before the 
Commissioner and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. The Commissioner may 
modify his findings of fact, or make new findings by reason of the additional 
evidence so taken, and he shall file such modified or new findings which, if 
supported by substantial evidence shall be conclusive, and his recommendations, 
if any, for the modification or setting aside of his original order, with the return 
of such additional evidence. 

(c) A cease and desist order issued by the Commissioner under G.S. 58-54.7 
shall become final: 

(1) Upon the expiration of the time allowed for filing a petition for review 
if no such petition has been duly filed within such time; except that the 
Commissioner may thereafter modify or set aside his order to the 
extent provided in G.S. 58-54.7(b); or 

(2) Upon the final decision of the court if the court directs that the order 
of the Commissioner be affirmed or the petition for review dismissed. 

(d) No order of the Commissioner under this Article or order of a court to 
enforce the same shall in any way relieve or absolve any person affected by such 
order from any liability under any other laws of this State. (1949, c. 1112.) 


§ 58-54.9. Procedure as to unfair methods of competition and unfair or 
deceptive acts or practices which are not defined. — (a) Whenever the 
Commissioner shall have reason to believe that any person engaged in the 
business of insurance is engaging in this State in any method of competition or 
in any act or practice in the conduct of such business which is not defined in G.S. 
58-54.4, that such method of competition is unfair or that such act or practice 
is unfair or deceptive and that a proceeding by him in respect thereto would be 
to the interest of the public, he may issue and serve upon such person a 
statement of the charges in that respect and a notice of a hearing thereon to 
be held at a time and place fixed in the notice, which shall not be less than 10 
days after the date of the service thereof. Each such hearing shall be conducted 
in the same manner as the hearings provided for in G.S. 58-54.6. The 
Commissioner shall, after such hearing, make a report in writing in which he 
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shall state his findings as to the facts, and he shall serve a copy thereof upon 
such person. 


(b) If such report charges a violation of this Article and if such method of 
competition, act or practice has not been discontinued, the Commissioner may, 
through the Attorney General of this State, at any time after 10 days after the 
service of such report cause a petition to be filed in the superior court of this 
State’of the county wherein the person resides or has his principal place of 
business, to enjoin and restrain such person from engaging in such method, act 
or practice. The court shall have jurisdiction of the proceeding and shall have 
power to make and enter appropriate orders in connection therewith and to issue 
such writs as are ancillary to its jurisdiction or are necessary in its judgment 
to prevent injury to the public pendente lite. To the extent that the order of the 
Commissioner is affirmed, the court shall thereupon issue its order commanding 
obedience to the terms of such order of the Commissioner. 


(c) A transcript of the proceedings before the Commissioner including all 
evidence taken and the report and findings shall be filed with such petition. If 
either party shall apply to the court for leave to adduce additional evidence and 
shall show, to the satisfaction of the court, that such additional evidence is 
material and there were reasonable grounds for the failure to adduce such 
evidence in the proceeding before the Commissioner, the court may order such 
additional evidence to be taken before the Commissioner and to be adduced upon 
the hearing in such manner and upon such terms and conditions as to the court 
may seem proper. The Commissioner may modify his findings of fact or make 
new findings by reason of the additional evidence so taken, and he shall file such 
modified or new findings with the return of such additional evidence. 


(d) If the court finds that the method of competition complained of is unfair 
or that the act or practice complained of is unfair or deceptive, that the 
proceeding by the Commissioner with respect thereto is to the interest of the 
public and that the findings of the Commissioner are supported by the weight 
of the evidence, it shall issue its order enjoining and restraining the continuance 
of such method of competition, act or practice. (1949, c. 1112.) 


§ 58-54.10. Judicial review by intervenor. — If the report of the 
Commissioner does not charge a violation of this Article, then any intervenor 
in the proceedings may within 10 days after the service of such report, cause 
a notice of appeal to be filed in the Superior Court of Wake County for a review 
of such report. Upon such review, the court shall have authority to issue 
appropriate orders and decrees in connection therewith, including, if the court 
finds that it is to the interest of the public, orders enjoining and restraining the 
continuance of any method of competition, act or practice which it finds, 
notwithstanding such report of the Commissioner, constitutes a violation of this 
Article. (1949, ¢. 1112.) 


§ 58-54.11. Penalty. — Any person who willfully violates a cease and desist 
order of the Commissioner under G.S. 58-54.7, after it has become final, and 
while such order is in effect, shall forfeit and pay to the Commissioner for the 
use of the public schools of the county or counties in which the act or acts 
complained of occurred a sum to be determined by the Commissioner not to 
exceed one thousand dollars ($1,000) for each violation, which if not paid may 
be recovered in a civil action instituted in the name of the Commissioner in a 
court of competent jurisdiction in Wake County. (1949, c. 1112.) 


§ 58-54.12. Provisions of Article additional to existing law. — The powers 
vested in the Commissioner by this Article shall be additional to any other 
powers to enforce any penalties, fines or forfeitures authorized by law with 
respect to the methods, acts and practices hereby declared to be unfair or 
deceptive. (1949, ¢. 1112.) 
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§ 58-54.13. Immunity from prosecution. — If any person shall ask to be 
excused from attending and testifying or from producing any books, papers, 
records, correspondence or other documents at any hearing on the ground that 
the testimony or evidence required of him may tend to incriminate him or subject 
him to a penalty or forfeiture, and shall notwithstanding be directed to give such 
testimony or produce such evidence, he must nonetheless comply with such 
direction, but he shall not thereafter be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter or thing concerning 
which he may testify or produce evidence pursuant thereto, and no testimony 
so given or evidence produced shall be received against him upon any criminal 
action, investigation or proceeding, provided, however, that no such individual 
so testifying shall be exempt from prosecution or punishment for any perjury 
committed by him while so testifying and the testimony or evidence so given 
or produced shall be admissible against him upon any criminal action, 
investigation or proceeding concerning such perjury, nor shall he be exempt 
from the refusal, revocation or suspension of any license, permission or 
authority conferred, or to be eontered’ pursuant to the insurance law of this 
State. Any such individual may execute, acknowledge and file in the office of 
the Commissioner a statement expressly waiving such immunity or privilege in 
respect to any transaction, matter or thing specified in such statement and 
thereupon the testimony of such person or such evidence in relation to such 
transaction, matter or thine may be received or produced before any judge or 
justice, court, tribunal, grand jury or otherwise, and if so received or produced 
such individual shall not be entitled to any immunity or privilege on account of 
any testimony he may so give or evidence so produced. (1949, ¢. 1112.) 


ARTICLE 3B. 
Unauthorized Insurers False Advertising Process Act. 


§ 58-54.14. Purpose; construction. — (a) The purpose of this Article is to 
subject to the jurisdiction of the Commissioner of Insurance and to the 
jurisdiction of the courts of this State, insurers not authorized to transact 

usiness in this State which place in or send into this State any false advertising 
designed to induce residents of this State to purchase insurance from insurers 
not authorized to transact business in this State. The General Assembly declares 
it is in the interest of the citizens of this State who purchase insurance from 
insurers which solicit insurance business in this State in the manner set forth 
in the preceding sentence that such insurers be subject to the provisions of this 
Article. In furtherance of such interest, the General Assembly in this Article 
provides a method of substituted service of process upon such insurers and 
declares in so doing, it exercises its power to protect its residents and also 
exercises powers and privileges available to the State by virtue of Public Law 
15, 79th Congress of the United States, Chapter 20, lst Session, section 340, 
which declares that the business of insurance and every person engaged therein 
shall be subject to the laws of the several states; the authority provided herein 
to be in addition to any existing powers of this State. 

(b) The provisions of this Article shall be liberally construed. (1965, c. 910.) 


§ 58-54.15. Definitions. — As used in this Article: 
(1) ‘‘Residents” shall mean and include person, partnership or corporation, 
domestic, alien or foreign. 
(2) “Unfair Trade Practice Act’ shall mean Article 3A of this Chapter. 
(1965,-c. 910;) 


§ 58-54.16. Unlawful advertising; notice to unauthorized insurer and 
domiciliary insurance supervisory efficial. — No unauthorized foreign or alien 
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insurer shall make, issue, circulate or cause to be made, issued or circulated, 
to residents of this State any estimate, illustration, circular, pamphlet, or letter, 
or cause to be made in any newspaper, magazine or other publication or over 
any radio or television station, any announcement or statement to such residents 
misrepresenting its financial condition or the terms of any contracts issued or 
to be issued or the benefits or advantages promised thereby, or the dividends 
or share of the surplus to be received thereon in violation of the Unfair Trade 
Practice Act, and whenever the Commissioner shall have reason to believe that 
any such insurer is engaging in such unlawful advertising, it shall be his duty 
to give notice of such fact by registered mail to such insurer and to the insurance 
supervisory official of the ecules state of such insurer. For the purpose of 
this section, the domiciliary state of an alien insurer shall be Abe to be the 
aah of entry or the state of the principal office in the United States. (1965, c. 
910.)- 


§ 58-54.17. Action by Commissioner under Unfair Trade Practice Act. — 
If after 30 days following the giving of the notice mentioned in G.S. 58-54.16 
such insurer has failed to cease making, issuing, or circulating such false 
misrepresentations or causing the same to be made, issued or circulated in this 
State, and if the Commissioner has reason to believe that a proceeding by him 
in respect to such matters would be to the interest of the public, and that such 
insurer is issuing or delivering contracts of insurance to residents of this State 
or collecting premiums on such contracts or doing any of the acts enumerated 
in G.S. 58-54.18, he shall take action against such insurer under the Unfair Trade 
Practice Act. (1965, c. 910.) 


§ 58-54.18. Acts appointing Commissioner as attorney for service of 
statement of charges, notices and process; manner of service; limitation on 
entry of order or judgment. — (a) Any of the following acts in this State, 
effected by mail or otherwise, by any such unauthorized foreign or alien insurer: 

(1) pa issuance or delivery of contracts of insurance to residents of this 

tate, 
(2) The solicitation of applications for such contracts, 
(3) The collection of premiums, membership fees, assessments or other 
considerations for such contracts, or 

(4) Any other transaction of insurance business, 
Is equivalent to and shall constitute an appointment by such insurer of the 
Commissioner of Insurance and his successor or successors in office, to be its 
true and lawful attorney, upon whom may be served all statements of charges, 
notices and lawful process in any proceeding instituted in respect to the 
misrepresentations set forth in G.S. 58-54.16 hereof under the provisions of the 
Unfair Trade Practice Act, or in any action, suit or proceeding for the recovery 
of any penalty therein provided, and any such act shall be signification of its 
agreement that such service of statement of charges, notices or process is of 
the same legal force and validity as personal service of such statement of 
charges, notices or process in this State, upon such insurer. 

(b) Service of a statement of charges and notices under said Unfair Trade 
Practice Act shall be made by any deputy or employee of the Insurance 
Department delivering to and leaving with the Commissioner or some person 
in apparent charge of his office, two copies thereof. Service of process issued 
by any court in any action, suit or proceeding to collect any penalty under said 
act provided, shall be made by delivering and leaving with the Commissioner, 
or some person in apparent charge of his office, two copies thereof. The 
Commissioner shall forthwith cause to be mailed by registered mail one of the 
copies of such statement of charges, notices or process to the defendant at its 
last known principal place of business, and shall keep a record of all statements, 
charges, notices and process so served. Such service of statement of charges, 
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notices or process shall be sufficient provided they shall have been so mailed 
and the defendant’s receipt or receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter and the name 
and address of the person to whom the letter is addressed, and the affidavit of 
the person mailing such letter showing a compliance herewith are filed with the 
Commissioner in the case of any statement of charges or notices, or with the 
clerk of the court in which such action is pending in the case of any process, 
on or before the date the defendant is required to appear or within such further 
time as may be allowed. 

(c) Service of statement of charges, notices and process in any such 

roceeding, action or suit shall in addition to the manner provided in subsection 

tb) of this section be valid if served upon any person within this State who on 
behalf of such insurer is 

(1) Soliciting insurance, or 

(2) Making, issuing or delivering any contract of insurance, or 

(3) Collecting or receiving in this State any premium for insurance; 
And a copy of such statement of charges, notices or process is sent within 10 
days thereafter by registered mail by or on behalf of the Commissioner to the 
defendant at the last known principal place of business of the defendant, and 
the defendant’s receipt, or the receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter, the name and 
address of the person to whom the letter is addressed, and the affidavit of the 
person mailing the same showing a compliance herewith, are filed with the 
Commissioner in the case of any statement of charges or notices, or with the 
clerk of the court in which such action is pending in the case of any process, 
on or before the date the defendant is required to appear or within such further 
time as the court may allow. 

(d) No cease or desist order or default judgment under this section shall be 
entered until the expiration of 80 days from the date of the filing of the affidavit 
of compliance. 

(e) Service of process and notice under the provisions of this Article shall be 
in addition to all other methods of service provided by law, and nothing in this 
Article shall limit or prohibit the right to serve any statement of charges, notices 
or process upon any insurer in any other manner now or hereafter permitted 
by law. (1965, ce. 910.) 


§ 58-54.19. Short title. — This Article may be cited as the Unauthorized 
Insurers False Advertising Process Act. (1965, ¢. 910.) 


ARTICLE aU: 
Unauthorized Insurers. 


§ 58-54.20. Purpose of Article. — It is the purpose of this Article to abate 
and prevent the practices of unauthorized insurers within the State of North 
Carolina, and to provide methods for effectively enforcing the laws of this State 
against such practices. The General Assembly finds that there is within this 
State a substantial amount of insurance business being transacted by insurers 
who have not complied with the laws of this State and have not been authorized 
by the Commissioner of Insurance to do business. These practices by 
unauthorized insurers are deemed to be harmful and contrary to public welfare 
of the citizens of this State. The difficulties which arise from the acts and 
practices of unauthorized insurers is compounded by the fact that such 
companies are licensed in foreign jurisdictions and conduct a long-range 
business without having personal representatives or agents in proximity to 
insureds. The General Assembly further declares that it is a subject of vital 
public interest to the State that unlicensed and unauthorized companies have 
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been and are now engaged in soliciting by way of direct mail and other 
advertising media, insurance risks within this State, and that such companies 
enjoy the many benefits and privileges provided by the State as well as the 
protection afforded to citizens under exercise of the police powers of the State, 
without themselves being subject to the laws designed to protect the insurance 
consuming public. The provisions of this Article are in addition to all other 
statutory Pees of Chapter 58 relating to unauthorized insurers and do not 
replace, alter, modify or repeal such existing provisions. (1967, c. 909, s. 1.) 


Editor’s Note. — Section 4, c. 909, Session apply to any contracts of insurance in effect 
Laws 1967, provides: “This act shall be effective before the effective date of this act.” 
on and after July 1, 1967, but the same shall not 


§ 58-54.21. Transacting business without certificate of authority 
prohibited; exceptions. — Except as hereinafter provided, it shall be unlawful 
for any company to enter into a contract of insurance as an insurer or to transact 
insurance business in this State as set forth in G.S. 58-54.22 of this Article, 
without a certificate of authority issued by the Commissioner of Insurance. This 
section Shall not apply to the following acts or transactions: 

(1) The procuring of a policy of insurance upon a risk within this State 
where the applicant is unable to procure coverage in the open market 
a admitted companies and is otherwise in compliance with G.S. 
08-53.1; 

(2) Contracts of reinsurance; 

(3) Transactions in this State involving a policy lawfully solicited, written 
and delivered outside of this State covering only arcane of insurance 
not resident, located or expressly to be performed in this State at the 
time of issuance, and which transactions are subsequent to the issuance 
of such policy; 

(4) Transactions in this State involving group or blanket insurance and 
group annuities where the master policy of such group insurance was 
lawfully issued and delivered in a state where the company was 
authorized to transact business; 

(5) Transactions in this State involving all policies of insurance issued prior 
Lon uly L967: 

(6) The procuring of contracts of insurance issued to an “industrial insured” 
as hereinafter defined, or to a nuclear insured. 

For the purposes of this section, an “industrial insured”’ is an insured (i) who 
procures the insurance of any risk or risks by use of the services of a full-time 
employee acting as an insurance manager or Rake (ii) whose aggregate annual 

remiums for insurance on all risks total at least twenty-five thousand dollars 
($25,000), and (iii) who has at least 25 full-time employees: Provided, nothing 
herein shall relieve such industrial insured from complying with the provisions 
of GS. 58-537 (L967 909 ie ier OTe cole: 


§ 58-54.22. Acts or transactions deemed to constitute transacting 
insurance business in this State. — The following acts, if performed in this 
State, shall be included among those deemed to constitute transacting insurance 
business in this State: 

(1) a. Maintaining any agency or office where any acts in furtherance of 
an insurance business are transacted, including, but not limited to 
the execution of contracts of insurance with citizens of this or any 
other state; 

b. Maintaining files or records of contracts of insurance; or 
c. Receiving payments of premiums for contracts of insurance. 
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(2) Likewise, any of the following acts in this State, whether effected by 
mail or otherwise by an unauthorized insurer, is included among those 
deemed to constitute transacting insurance business in this State: 

a. The issuance or delivery of contracts of insurance to residents of this 
State or to corporations authorized to do business therein; 

b. The soliciting of applications for contracts of insurance through the 
use of the United eiites mail or any other media, method or device; 

c. The collections of premiums, membership fees, assessments or other 
considerations for such contracts; or 

d. The transaction of any matters prior to or subsequent to the 
execution of such contracts in contemplation thereof or arising out 
of them. 

Any company violating any of the provisions of this section, by doing any of 
the foregoing acts or transactions while not authorized to do business within 
this State, shall be subject to penalty of not less than one hundred dellars 
($100.00) nor more than one thousand dollars ($1,000) for each offense; such 
penalty shall be payable to the Commissioner of Insurance, who shall in turn 
forward the same to the county or counties wherein the violation or violations 
occur, for the use of the public schools of such county or counties: Provided, that 
each day in which a violation occurs shall constitute a separate offense. The 
Attorney General of the State of North Carolina at the request of and upon 
information from the Commissioner of Insurance shall initiate a civil action in 
behalf of the Commissioner in any county of the State wherein a violation under 
this section occurs to recover the penalty provided. Service of process upon the 
ee insurer shall be had as is provided in G.S. 58-54.25. (1967, c. 909, 
Soy hs 


§ 58-54.23. Validity of acts or contracts of unauthorized company shall not 
impair obligation of contract as to the company; maintenance of suits; right 
to defend. — The failure of a company to obtain a certificate of authority shall 
not Lae the validity of any acts or contracts of the company. Any person or 
insured holding contracts of insurance of an unauthorized insurer may bring an 
action in the courts of this State under the provisions of G.S. 58-153.1, known 
as the “Unauthorized Insurers Process Act,” for the enforcement of any rights 
pursuant to the contract of insurance. The failure of the insurance company to 
obtain a certificate of authority shall not prevent such company from defending 
any action at law or suit in equity in any court of this State so long as the said 
company fully complies with the provisions of G.S. 58-153.1(c), but no company 
transacting insurance business in this State without a certificate of authority 
shall be permitted to maintain an action at law or in equity in any court of this 
State to enforce any right, claim or demand arising out of the transaction of such 
business until such company shall have obtained a certificate of authority. Nor 
shall an action at law or in equity be maintained in any court of this State by 
any successor or assignee of such company on any such right, claim or demand 
originally held by such company until a certificate of authority shall have been 
obtained by the company or by a company which has acquired all or substantially 
all of its assets. Nothing in this section shall be construed to abrogate the 
conditions of admission into this State nor to impair the authority of the 
Commissioner of Insurance with respect to the issuance of certificates of 
authority. The Commissioner of Insurance in considering the issuance of a 
certificate of authority shall take into consideration the acts or transactions 
which an unauthorized company has engaged in in this State prior to its 
application for a certificate of authority. (1967, c. 909, s. 1.) 


§ 58-54.24. Commissioner empowered to enjoin unauthorized companies. 
— Whenever the Commissioner of Insurance, from evidence satisfactory to him, 
has reasonable grounds for believing that any foreign or alien company is 
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violating or is about to violate the provisions of G.S. 58-54.21, the Commissioner 
may through the Attorney General of this State cause a complaint to be filed 
in the Superior Court of Wake County to enjoin and restrain such company from 
continuing such violations or engaging therein, or doing any act in furtherance 
thereof. The court shall have Fae enina of the Sood a hte and shall have the 
power to make and enter an appropriate order or judgment granting preliminary 
or final injunctive relief as in its discretion is proper: Provided, however, that 
the company alleged to be in violation shall have been served with process as 
is provided hereinafter. (1967, c. 909, s. 1.) 


§ 58-54.25. Service of process upon unauthorized company by 
Commissioner of Insurance. — (a) Any act of entering into a contract of 
insurance as an insurer or transacting insurance business in this State, as set 
forth in G.S. 58-54.22 by an unauthorized, foreign or alien company, shall be 
equivalent to and shall constitute an appointment by such company of the 
Secretary of State to be its true and lawful attorney upon whom may be served 
all lawful process in any action or proceeding against it arising out of a violation 
of G.S. 58-54.21, and any of said acts shall be a signification of its agreement 
that any such process against it, which is so served, shall be of the same legal 
force and validity as if in fact served upon the company. 

(b) Service of {ai on the Secretary of State shall be made by the sheriff 
delivering to and leaving with the Secretary of State duplicate copies of such 
process, notice or demand. Service shall be deemed complete when the Secretary 
of State is so served. The Secretary of State shall endorse upon both copies the 
time of receipt and shall forthwith send one of such copies by registered mail, 
with return receipt requested, to such insurer at its last known principal place 
of business as shown on the process, notice or demand served on the Secretary 
of State. The Commissioner of Insurance and the Attorney General shall see that 
such address is included on the process, notice or demand which is served upon 
the Secretary of State. A copy of the complaint or order of the clerk eats 
the time for filing the complaint must be mailed to the insurer with the copy 
of the summons. When a copy of the complaint is not mailed with the summons, 
the Secretary of State shall mail a copy of the complaint when it is served on 
him in the same manner as the copy of summons is required to be mailed. 

(c) Upon the return to the Secretary of State of the requested return receipt 
showing delivery and acceptance of such registered mail, or upon the return of 
such registered mail showing refusal thereof by such foreign or alien insurer, 
the Secretary of State shall note thereon the date of such return to him and shall 
attach either the return receipt or such refused mail including the envelope, as 
the case may be, to the copy of the process, notice or demand theretofore 
retained by him and shall mail the same to the clerk of the court in which such 
action or proceeding is pending and in respect of which such process, notice or 
demand was issued. Such mailing, in addition to the return by the sheriff, shall 
constitute the due return required by law. The clerk of the court shall thereupon 
file the same as a paper in such action or proceeding. 

(d) Service made under this section shall have the same legal force and validit 
as if the service had been made personally in this State. The refusal of any ae 
orPien or alien insurer to accept delivery of the registered mail provided for 
in subsection (b) of this section or the refusal to sign the return receipt shall 
not affect the validity of such service; and any foreign or alien insurer refusing 
to accept delivery of such registered mail shall be charged with knowledge of 
the contents of any process, notice or demand contained therein. 

(e) Whenever service of process is made upon the Secretary of State as herein 
provided the defendant foreign or alien insurer shall have 30 days from the date 
when the defendant receives or refuses to accept the registered mail containin 
the copy of the complaint sent as in this section provided in which to appear aid 
answer the complaint in the action or proceeding so instituted. Entries on the 
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defendant’s return receipt or the refused registered mail shall be sufficient 
evidence of such date. If the date of acceptance or refusal to accept the 
registered mail cannot be determined from the entries on the return receipt or 
from notations of the postal authorities on the envelope, then the date when the 
defendant accepted or refused to accept the registered mail shall be deemed to 
be the date that the return receipt or the registered mail was received back by 
the Secretary of State. 

(f) The court in any action or proceeding in which service is made in the 
manner provided in the above paragraph may, in its discretion, order such 
postponement as may be necessary to afford such company reasonable 
opportunity to defend such action or proceeding. 

(g) The Secretary of State shall keep a summarized record of all processes, 
notices and demands served upon him under this section, and shall record therein 
the time of such service and his action with reference thereto. 

(h) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand to be served upon an insurer in any other manner now 
or hereafter permitted by law. 

(i) No judgment by default shall be entered in any such action or proceeding 
until the expiration of 30 days from the date of the filing of the affidavit of 
compliance. (1967, c. 909, s. 1.) 


§ 58-54.25:1: Repealed by Session Laws 1971, c. 1204. 


ARTICLE 38D. 
Unauthorized Insurance by Domestic Companies. 


§ 58-54.26. Purpose of Article. — It is the purpose of this Article to 
effectively control and regulate the activities of domestic insurance companies 
so as to prevent them from engaging in and transacting insurance business in 
states and jurisdictions in which they are not authorized to do a business of 
insurance. The General Assembly recognizes that insofar as domestic companies 
of this State engage in transacting insurance business in states and jurisdictions 
in which they are not authorized to do business that such activity subjects the 
domestic companies of this State to the penalties for such unlawful activities 
in other states and jurisdictions, and that such activities tend to substantially 
impair the effectiveness of the domestic companies in this State. The General 
Assembly also recognizes that the practices of unauthorized insurers could be 
largely corrected if each state would effectively regulate the activities of its 
domestic companies. The provisions of this Article are in addition to all other 
statutory provisions designed to control the activities of domestic companies and 
nothing herein shall be construed to amend, modify or repeal the provisions of 
existing laws. (1967, c. 985, s. 1.) 


Editor’s Note. — Section 5, c. 985, Session to any contracts of insurance in effect before 
Laws 1967, provides that the act shall be effec- that date. 
tive on and after July 1, 1967, but shall not apply 


§ 58-54.27. Domestic insurers prohibited from transacting business in 
foreign states without authorization; exceptions. — Except as hereinafter 
provided, no domestic insurer organized under the laws of this State shall 
transact or attempt to transact or solicit business in any manner or accept risks 
in any jurisdiction in which such insurer is not licensed in accordance with the 
laws of such jurisdiction. There is excepted from the terms of this section the 
following acts and transactions: 
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(1) Contracts entered into by a domestic company insuring a risk within a 
ae state or jurisdiction, where the law of the foreign state or 
jurisdiction permits an unauthorized insurer to so contract; 

(2) Contracts entered into where the prospective insured is ‘personally 
present in the state in which the insurer is authorized to transact 
business when he signs the application; 

(3) Contracts of reinsurance between a licensed insurer of the foreign state 
or jurisdiction and a domestic company; 

(4) The issuance of certificates under a lawfully transacted group life or 
group disability policy, where the master policy was entered into in a 
state in which the insurer was then authorized to transact business; 

(5) The renewai or continuance in force, with or without modification, of 
contracts otherwise lawful and which were not originally executed in 
violation of this section. (1967, c. 935, s. 1.) 


§ 58-54.28. Domestic insurers; advertising; exceptions. — No domestic 
insurer shall knowingly solicit or advertise its insurance business in a state or 
jurisdiction in which it is not licensed as an authorized insurer. Provided, 

owever, that this section shall not prohibit a domestic insurer from advertising 
through ‘publications, radio or television if such advertising is not expressly 
directed toward the residents or subjects of insurance in a foreign state or other 
pease tects Nor shall this section apply to trade journals or directories. (1967, 
CPoso ss 15 


§ 58-54.29. Penalties provided for unauthorized acts. — Whenever any 
domestic insurer shall knowingly engage in the practice of soliciting, advertising 
or making contracts for insurance in states or jurisdictions in which it is not 
licensed, the North Carolina Commissioner of Insurance shall be authorized, as 
hereinafter provided, to issue an order requiring such company to cease and 
desist from engaging in such activities and, for the purposes of this section, the 
acts prohibited by G.S. 58-54.28 and the foregoing sections, are declared to be 
an unfair trade practice within the meaning of G.S. 58-54.4 and 58-54.9. Provided, 
whenever the Commissioner shall have reason to believe that any domestic 
company has been engaged or is engaging in the practice of knowingly soliciting, 
advertising or writing contracts insurance on risks within a state or 
jurisdiction in which it is not licensed, he shall proceed to serve such company 
with notice of hearing and the hearing shall in all respects conform with the 
hearing procedure set forth in G.S. 58-54.6. Any action taken by the 
Commissioner of Insurance after such hearing shall be in compliance with GS 
58-54.7, and any company aggrieved by an order of the Commissioner shall - 
entitled to that judicial review as is provided in G.S. 58-54.8. (1967, c. 935, s. 1.) 


ARTICLE 4. 
Insurance Premium Financing. 


§ 58-55. Definitions. — When used in this Article: 

(1) An insurance premium finance company is hereby defined to be: 

a. Any person engaged, in whole or in part, in the business of entering 
into insurance premium finance agreements with insureds; or 

b. Any person engaged, in whole or in part, in the business of acquiring 
insurance premium finance agreements from other insurance 
premium finance companies. 

(2) “Insurance premium finance agreement”? means a promissory note or 
other written agreement by which an insured promises or agrees to pay 
to, or to the order of, an insurance premium finance company the 
amount advanced or to be advanced agar the agreement to an insurer 
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or to an insurance agent, in payment of premiums on an insurance 
contract, together with a service charge as authorized and limited by 


this Article. (1963, c. 1118.) 


Editor’s Note. — Former Article 4, “Deposit 
of Securities,’ consisting of §§ 58-55 to 58-61, 
was transferred to 8§ 58-188.1 to 58-188.7 by 
Session Laws 1945, ec. 384. 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


§ 58-56. License required; fees. — (a) No person except an authorized insurer 
shall engage in the business of an insurance premium finance company without 
obtaining a license from the Commissioner, as provided in this Article. 

(b) Application for license peduee under this Article shall be in writing, and 


in the form prescribed by the 


ommissioner. 


(c) When an applicant has more than one office, separate applications for 
license shall be made for each such office. 

(d) At the time of filing an application for a license, the applicant shall pay 
to the Commissioner the license fee. Upon original application or upon 
application subsequent to denial of application, or revocation, suspension or 
surrender of a license, an examination fee may be required. 

(e) There shall be two types of licenses issued to an insurance premium 


finance company: 


(1) An “A” type license shall be issued to insurance premium finance 
companies whose business of insurance premium financing is limited 
to the financing of insurance premiums of one insurance agent or 
agency and whose primary function is to finance only the insurance 
premium of such agent or agency. The license fee for an “A” type 
license shall be two hundred dollars ($200.00) for each license year or 


part thereof. 


(2) A “B” type license shall be issued to an insurance premium finance 
company whose business of insurance premium financing is not limited 


to the 


inancing of insurance premiums of one insurance agent or 


agency and whose primary function is to finance the insurance 
premiums of more than one insurance agent or PRG The license fee 


for a “B” type license shall be nine hundred fifty dol 


rs ($950.00) for 


each license year or part thereof. 


A branch office license may be issued for either an “A” type or “B” type 
license. The fee for the branch office license shall be fifty dollars ($50.00) for 
each license year or part thereof. The examination fee when required by this 
section shall be one hundred dollars ($100.00) per application. (1963, c. 1118; 1967, 


Cros, se) 


Cross Reference. — As to exemption of insur- 
ance premium finance companies licensed under 
this Article from the license tax on loan agencies 
or brokers, see 8 105-88 (b). 

Fees Are Intended to Pay Expenses of 
Supervision. — The fees exacted of insurance 
premium financiers by this section and of per- 
sons engaged in business under the Consumers 


Finance Act by § 53-167 are intended to pay the 
necessary expenses of licensing, regulating, and 
supervising the business. Although any surplus 
collected under this section reverts to the gen- 
eral treasury of the State under § 58-61.1, this 
is merely an incidental budgetary provision. 
Northcutt v. Clayton, 269 N.C. 428, 152 S.E.2d 
471 (1967). 


§ 58-55.1. Exceptions to license requirements. — (a) Any person, firm or 
corporation doing business under the authority of any law of this State or of 
the United States relating to banks, trust companies, installment paper dealers, 
auto finance companies, saving's and loan associations, cooperative credit unions, 
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agricultural credit corporations or associations, organized under the laws of 
North Carolina or any person, firm or corporation subject to the provisions of 
the North Carolina Consumer Finance Act and the North Carolina Motor Vehicle 
Dealers and Manufacturers Licensing Law, Article 12, Chapter 20, of the 
General Statutes of North Carolina are exempt from the provisions of this 
Article. 

(b) An insurance company duly licensed in this State may make an installment 
payment charge as set forth in the rate filings and approved by the 
Commissioner and are thereby exempt from the provisions of this erica 

(c) A fire and casualty insurance agent or an insurance broker duly licensed 
in this State who extends credit to and only to his own policyholders may charge 
and collect finance charges or other fees at a periodic (monthly) rate as provided 
in G.S. 24-11(a), after said amount has been outstanding for 30 days, and is 
hereby exempt from the provisions of this Article. Notwithstanding the 
exceptions set forth in subsections (a), (b) and (c) of this section, when any 
person, firm, or corporation shall exercise a power of attorney taken in 
connection with the financing of an insurance premium, such person, firm or 
corporation shall comply with the requirements of G.S. 58-60, as if it were an 
insurance premium financing company. (1968, c. 1118; 1967, c. 942, s. 1; 1971, 
CATS Ose oe 


Editor’s Note. — Section 3, c. 942, Session 
Laws 1967, provides that it ‘shall be effective 
on and after July 1, 1967, and shall apply to 
contracts of insurance premium financing 
entered into on or after said date.” 

Those Subject to This Article Are Not In- 
tended to Be Subject to Consumer Finance 
Act. — Had the legislature intended to subject 
to the provisions of the Consumer Finance Act 


ance premiums, surely it would not have enacted 
this Article in the first instance since it exempts 
from its provisions those subject to the Con- 
sumer Finance Act. The legislature did not deem 
it necessary for both the Commissioner of Banks 
and the Commissioner of Insurance to supervise 
an insurance premium financing company. 
Northcutt v. Clayton, 269 N.C. 428, 152 8.E.2d 
471 (1967). 


those who make loans solely to finance insur- 


§ 58-56.2. Issuance or refusal of license; bond; duration of license; renewal; 
one office per license; display of license; notice of change of location. — (a) 
Within 60 days after the filing of an application for a license accompanied by 
payment of the fees for license and examination, the Commissioner shall issue 
the license or may refuse to issue the license and so advise the applicant. The 
applicant shall submit with such application any and all information which the 

ommissioner may require to assist him in determining the financial condition, 
business integrity, method of operation and protection to the public offered by 
the person filing such application. The Commissioner may require a bond not 
to exceed twenty-five thousand dollars ($25,000) on applications and any renewal 
thereof. Such license to engage in business in accordance with the provisions 
of this Article at the location specified in the application shall be executed in 
duplicate by the Commissioner and he shall transmit one copy to the applicant 
and retain a copy on file. 


(b) If the Commissioner refuses to issue a license, he shall notify the applicant 
of the denial, return to the applicant the sum paid as a license fee, but retain 
the examination fee to cover the cost of examining the applicant. 


(c) Each license issued hereunder shall remain in full force and effect until 
the last day of June unless earlier surrendered, suspended, or revoked pursuant 
to this Article, and may be renewed for the ensuing license year upon the filing 
of an application and conforming with G.S. 58-56, but subject to all of the 
provisions of this Article. If an application for a renewal of a license is filed with 
the Commissioner before July 1 of any year, the license sought to be renewed 
shall be continued in full force and effect either until the issuance by the 
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Commissioner of the renewal license applied for or until five days after the 
ree ee refuses to issue such renewal license under the provisions of this 
rticle. 

(d) Only one office may be maintained under each license, but more than one 
license may be issued to the same licensee pursuant to this Article. 

(e) Such license shall state the name and address of the licensee and shall at 
all times be prominently displayed in the office of the licensee and shall not be 
transferable or assignable. 

(f) Before any licensee changes any office of his to another location, he shall 
give written notice thereof to the Commissioner. (19638, c. 1118; 1965, c. 1039.) 


§ 58-56.3. Grounds for refusal, suspension er revocation of licenses; 
surrender of licenses; reinstatement. — (a) The Commissioner may forthwith 
deny, suspend, revoke, or refuse to renew or continue any license hereunder if 
he shall find that: 

(1) The licensee has failed to pay the annual license fee or any sum of money 
lawfully demanded under authority of any section of this Article or has 
lee or failed to comply with any demand, ruling, provision or 
requirement of the Commissioner lawfully made pursuant to or within 
the authority of this Article. 

(2) Any fact or condition exists which, if it had been known to exist at the 
time of the original application, would have caused the original license 
to have been refused. 

(b) The Commissioner may revoke or suspend only the particular license with 
respect to which grounds for revocation or suspension may occur or exist; or 
if he shall find that such grounds for revocation or suspension are of general 
application to all offices, or to more than one office, operated by such licensee, 
he shall revoke or suspend all of the licenses issued to such licensee or such 
number of licenses as such grounds apply to, as the case may be. 

(1) Any licensee may surrender any license by delivering to the 
Commissioner written notice that he thereby surrenders such license, 
but such surrender shall not affect such licensee’s civil or criminal 
liability for acts committed prior to such surrender. 

(2) No revocation or suspension or surrender of any license shall impair or 
affect the obligation of any insured under any lawful insurance 

remium finance agreement previously acquired or held by the licensee. 

(3) aveee license issued hereunder shall remain in force and effect until the 
same shall have been surrendered, revoked, suspended, or expires in 
accordance with the provisions of this Article; but the Commissioner 
Shall have authority to reinstate suspended licenses or to issue new 
licenses to a licensee whose license or licenses shall have been revoked, 
if no fact or condition then exists which clearly would have warranted 
the Commissioner in refusing originally to issue such license under this 
Article. (19638, ¢c. 1118.) 


§ 58-57. Investigations; hearings. — For the purpose of conducting 
investigations and holding hearings on insurance premium finance companies, 
the Commissioner shall have the same authority as that vested in him by G.S. 
58-9.2 and 58-44.6. (1963, c. 1118.) 


§ 58-57.1. Licensee’s books and records; reports; refusing to exhibit 
records; making false statements. — (a) The licensee shall keep and use in his 
business such books, accounts, and records as will enable the Commissioner to 
determine whether such licensee is complying with the provisions of this Article 
and with the rules and regulations lawfully made by the Commissioner 
hereunder. Every licensee shall preserve such books, accounts, and records, 
including cards used in a card system, if any, for at least three years after 
making the final entry in respect to any insurance premium finance agreement 
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recorded therein; provided, however, the preservation of photographic 
reproductions thereof or records in photographic form shall constitute 
compliance with this requirement. The Commissioner may require of licensees 
under oath and in the form prescribed by him on or special reports as he 
may deem necessary to the proper supervision of licensees under this Article. 


(b) Any person who shall refuse, on demand, to exhibit to the Commissioner 
of Insurance or to any deputy, or person acting with or for the Commissioner, 
the books, accounts or records as above provided, or who shall knowingly or 
willfully make any false statement in regard to the same shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined or imprisoned, or 
both, at the discretion of the court. (19638, ¢. 1118.) 


§ 58-57.2. Excessive insurance premium finance charges; penalty. — The 
knowingly taking, receiving, reserving, iA charging a greater insurance 
premium finance charge than that authorized in this Article shall be held and 
adjudged a forfeiture of the entire insurance premium finance charge which the 
insurance premium finance agreement carries with it, or which has been agreed 
to be paid thereon; and if a greater insurance premium finance charge has been 
paid, the person paying the same or his legal representative may recover from 
the insurance premium finance company twice the entire amount of the 
insurance premium finance thus paid if action therefor is brought within two 
years from the time of such payment. (1968, c. 1118.) 


§ 58-57.3. Rebates and inducements prohibited; assignment of insurance 
premium finance agreements. — (a) No insurance premium finance company, 
and no employee of such a company shall pay, allow, or offer to pay or allow 
in any manner whatsoever to an insurance agent or any employee of an 
insurance agent, or to any other person, or as an inducement to the financing 
of an insurance policy with the insurance premium finance company or after any 
such policy has been financed, any rebate whatsoever, either from the service 
charge for financing specified in the insurance premium finance agreement or 
otherwise, or shall give or offer to give any valuable consideration or inducement 
of any kind directly or indirectly, other than an article of merchandise not 
exceeding one dollar ($1.00) in value which shall have thereon the advertisement 
of the insurance premium finance company; but an insurance premium finance 
company may purchase or otherwise acquire an insurance premium finance 
agreement provided that it conforms to this Article in all respects, from another 
insurance premium finance company with recourse against the insurance 
premium finance company on such terms and conditions as may be mutually 
agreed upon and such terms and conditions shall be subject to the approval of 
the Commissioner. 


(b) No filing of the assignment or notice thereof to the insured shall be 
necessary to the validity of the written assignment of an insurance premium 
finance agreement as against creditors or subsequent purchases, pledges, or 
encumbrancers of the assignor. (1968, c. 1118.) 


_ § 58-58. Filing and approval of forms and service charges. — (a) No 
insurance premium finance agreement form or related form shall be used in this 
State unless it has been filed with and written approval given by the 
Commissioner. 


(b) In addition each insurance premium finance company shall file with the 
Commissioner the service charge rate plan to be used in insurance premium 
financing including all modifications of service charges to be paid by the insured 
or others under the insurance premium finance agreement. Such filings shall 
not be used in this State until written approval has been given by the 
Commissioner. (1968, ¢c. 1118.) 
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§ 58-58.1. Form, contents and execution of insurance premium finance 
agreements. — (a) An insurance premium finance agreement shall be in writing, 
dated, signed by the insured, seh the printed portion thereof shall be in at least 
eight point type. It shall contain the entire agreement of the parties with respect 
to the insurance contract, the premiums for which are advanced or to be 
advanced under it, and: 

(1) At its top, the words “INSURANCE PREMIUM FINANCE 
AGREEMENT” or similar wording in at least 10 point bold type; and 
the insurance premium finance company license number shall also 
appear, and: 

(2) A notice in at least eight point bold type, reading as follows: “NOTICE”: 
a. Do not sign this agreement before you read it. 

b. You are entitled to a copy of this agreement. 

ec. Under the law, you have the right to pay off in advance the full 
amount due and under certain conditions to obtain a partial refund 
of the service charge. 

(b) An insurance premium finance agreement shall: 

(1) Contain the name and place of business of the insurance agent 
negotiating the related insurance contract, the name and residence or 
the place of business of the insured as specified by him, the name and 
place of business of the insurance premium finance company to which 
installments or other payments are to be made, a description of the 
insurance contract, the premiums for which are advanced or to be 
advanced under the agreement, and the amount of the premiums for 
such insurance contract; and 

(2) Set forth the following items: 

a. The total amount of the premiums; 
b. The amount of the down payment; 
c. The principal balance, which is the difference between items a and 


d. The amount of the service charge; 

e. The balance, which is the sum of items c and d, payable by the 
insured, the number of installments required, the amount of each 
installment expressed in dollars and the due date or period thereof. 

(c) The items need not be stated in the sequence or order set forth above, 
inapplicable items may be omitted; additional items may be included to explain 
the computations made in determining the amount to be paid by the insured. 

(d) No insurance premium finance agreement shall be signed by an insured 
when it contains any blank space to be filled in after it has been signed; however, 
if the insurance contract, the premiums for which are advanced or to be 
advanced under the agreement, has not been issued at the time of its signature 
by the insured and it so provides, the name of the authorized insurer by whom 
such insurance contract is issued and the policy number and the due date of the 
first installment may be left blank and later inserted in the original of the 
agreement after it has been signed by the insured. (1968, c. 1113.) 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


§ 58-59. Limitations on service charges; computation; minimum charges. 
— (a) An insurance premium finance company shall not directly or indirectly 
except as otherwise provided by law, impose, take, receive from, reserve, 
contract for, or charge an insured greater service charges than are permitted 
by this Article. No insurance premium finance company shall be permitted to 
charge or finance any membership fees, dues, registration fees, or any other 
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charges except the service charges provided for in this Article for financing 
insurance premiums on policies of insurance lawfully placed in this State. 

(b) An insurance premium finance company may, in an insurance premium 
finance agreement, contract for, charge, receive, and collect a service charge 
for financing the premiums under the agreement computed as provided in 
subsection (c). 

(c) The service charge provided for in this section shall be computed on the 
principal balance of the insurance premium finance agreement from the 
inception date of the insurance contract, the premiums for which are advanced 
or to be advanced under the agreement unless otherwise provided under rules 
and regulations prescribed by the Commissioner, to and including the date when 
the final installment of the insurance premium finance agreement is payable, 
at a rate not exceeding ten dollars ($10.00) per one hundred dollars ($100.00) per 
annum; provided that when the principal balance is one hundred twenty dollars 
($120.00) or less, a licensee may charge, in lieu of the charge specified above, 
rates not exceeding, two dollars ($2.00) for each ten dollars ($10.00) on that part 
of the principal balance not exceeding forty dollars ($40.00); one dollar ($1.00) 
for each ten Seitars ($10.00) on that part of the principal balance exceeding forty 
dollars ($40.00) but not exceeding seventy dollars ($70.00); fifty cents (50¢) for 
each ten dollars ($10.00) on that part of the principal balance exceeding sevent 
dollars ($70.00) but not exceeding one hundred twenty dollars ($120.00). All 
service charges may be rounded off to the nearest dollar and are subject to a 
minimum charge as follows: three dollars ($3.00) when the principal balance is 
less than twenty dollars ($20.00); six dollars ($6.00) when the principal balance 
is twenty dollars ($20.00) or more, but less than one hundred twenty dollars 
($120.00); fourteen dollars ($14.00) when the principal balance is one hundred 
twenty dollars ($120.00) or more. 

(d) The provisions of subsection (c) apply if the premiums under only one 
insurance contract are advanced or are to be advanced under an insurance 
premium finance agreement; if premiums under more than one insurance 
contract are advanced or are to be advanced under an insurance premium finance 
agreement, the service charge shall be computed from the inception date of such 
insurance contracts, or from due date of such premiums; however, not more than 
one minimum service charge shall apply to each insurance premium finance 
agreement. 

(ec) No insurance agent or insurance premium finance company shall induce 
an insured to become obligated under more than one insurance premium finance 
agreement for the purpose of or with the effect of obtaining service charges 
in excess of those authorized by this Article. (1963, c. 1118; 1967, c. 824.) 


§ 58-59.1. Prohibited provisions in insurance’ premium finance 
agreements. — No insurance premium finance agreement shall contain any 
provisions by which: 

(1) In the absence of default of the insured, the insurance premium finance 
company holding the agreement may, arbitrarily and without 
reasonable cause, accelerate the maturity of any part or all of the 
amount owing thereunder; 

(2) A power of attorney is given to confess judgment in this State; or 

(3) The insured relieves the insurance agent or the insurance premium 
finance company holding the agreement from liability for any legal 
rights or remedies which the insured may otherwise have against him. 
(1968, c. 1118.) 


§ 58-59.2. Delivery of copy of insurance premium finance agreement to 
insured. — Before the due date of the first installment payable under an 
insurance premium finance agreement, the insurance premium finance company 
holding the agreement or the insurance agent shall deliver to the insured, or mail 
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to him at his address as shown in the agreement, a copy of the agreement. (1963, 
GulL13) 


§ 58-59.3. Payments by insured without notice of assignment of 
agreement. — Unless the insured has notice of actual or intended assignment 
of the insurance premium finance agreement, payment thereunder by him to the 
last known holder of the agreement shall be binding upon all subsequent holders 
or assignees. (1963, c. 1118.) 


§ 58-59.4. Statement of account; release on payment in full. — (a) At any 
time after its execution, but not later than one year after the last payment 
thereunder, an insurance premium finance company holding an insurance 
premium finance agreement shall, upon written request of the insured, give or 
mail to him a written statement of the dates and amounts of payments and the 
total amount, if any, unpaid thereunder. 

(b) After the payment of all sums for which an insured is obligated under an 
insurance premium finance agreement, and upon his written demand, the 
insurance premium finance company holding the agreement shall deliver, or mail 
to the insured at his last known address, such one or more good and sufficient 
instruments as may be necessary to acknowledge payment in full and to release 
all interest in or rights to the insurance contracts, the premiums for which were 
advanced or are to be advanced under the agreement. (19638, ¢c. 1118.) 


§ 58-59.5. Credit upon anticipation of payments. — (a) Notwithstanding the 
provisions of any insurance premium finance agreement to the contrary, any 
insured may pay it in full at any time before the maturity of the final installment 
of the balance thereof; and, if he does so and the agreement included an amount 
for service charge, he shall receive and be entitled to receive for such anticipation 
a refund credit thereon. 

(b) The amount of any such refund credit shall represent at least as great 
proportion of the service charge, if any, as the sum of ie periodic balances after 
the month in which prepayment is made bears to the sum of all periodic balances 
under the schedule of installments in the agreement. Where the amount of the 
refund credit for anticipation of payment is less than one dollar ($1.00), no refund 
need be made. Where the earned service charge amounts to less than twelve 
dollars ($12.00) or where the minimum service charge permitted is less than 
twelve dollars ($12.00), the refund credit shall be an amount equal to the total 
service charge less twelve dollars ($12.00) or such minimum service charge. As 
used in this subsection, the term ‘‘earned service charge” shall mean the total 
service charge less the refund credit as computed in accordance with the first 
sentence of this subsection. (1963, ¢c. 1118.) 


§ 58-60. Procedure for cancellation of insurance contract upon default; 
return of unearned premiums; collection of cash surrender value. — When 
an insurance premium finance agreement contains a power of attorney or other 
authority enabling the insurance premium finance company to cancel any 
insurance contract or contracts listed in the agreement, the insurance contract 
or contracts shall not be cancelled unless such cancellation is effectuated in 
accordance with the following provisions: 

(1) Not less than 10 days’ written notice be mailed to the last known address 
of the insured or insureds shown on the insurance premium finance 
agreement of the intent of the insurance premium finance company to 
cancel his or their insurance contract or contracts unless the defaulted 
installment payment is received. A notice thereof shall also be mailed 
to the insurance agent. 

(2) After expiration of such period, the insurance premium finance company 
shall mail the insurer a request for cancellation, including a copy of the 
power of attorney, and shall mail a copy of the request for cancellation 
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(3) Upon receipt of a copy of such request for cancellation notice b 
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to the insured at his last known address as shown on the insurance 
premium finance agreement. 

the 
insurer or insurers, the insurance contract shall be cancelled with the 
same force and effect as if the aforesaid request for cancellation had 
been submitted by the insured himself, without requiring the return 
of the insurance contract or contracts. 


(4) All statutory, regulatory, and contractual restrictions providing that the 


insured may not cancel his insurance contract unless he or the insured 
first satisfies such restrictions by giving a prescribed notice to a 

overnmental agency, the insurance carrier, an individual, or a person 
seule tated to receive such notice for said governmental agency, 
insurance carrier, or individual shall apply where cancellation is 
effected under the provisions of this section. 


(5) Whenever an insurance contract is cancelled in accordance with this 


section, the insurer shall promptly return whatever gross unearned 
premiums are due under the contract to the insurance premium finance 
company effecting the cancellation for the benefit of the insured or 
insureds. Whenever the return premium is in excess of the amount due 
the insurance premium finance company by the insured under the 
agreement, such excess shall be remitted promptly to the order of the 
Tac subject to the minimum service charge provided for in this 
Article. 


(6) The provisions of this section relating to request for cancellation by the 


insurance premium finance company of an insurance contract and the 
return by an insurer of unearned premiums to the insurance premium 
finance company, also, apply to the surrender by the insurance 
premium finance company of an insurance contract providing life 
insurance and the payment by the insurer of the cash value of the 
contract to the insurance premium finance company, except that the 
insurer may require the surrender of the insurance contract. (1968, c. 
NAB etOM LT sieves voWshe Belay Pires thE) 


Authority to Cancel Policy and Collect 
Unearned Premium Is Security. — The author- 
ity given by a borrower to an insurance premium 
finance company to cancel the policy and collect 
the unearned premium upon the borrower’s de- 
fault, is security analogous to a chattel mort- 
gage or a conditional sale. Northcutt v. Clayton, 
269 N.C. 428, 152 8.E.2d 471 (1967). 

The burden is upon the insurance company 
to show that all statutory requirements have 
been complied with, including the 10 days’ writ- 
ten notice by the premium finance company to 
the insured together with said notice to the in- 
surance agent, prior to the premium finance 
company requesting cancellation of the policy. 
Grant v. State Farm Mut. Auto. Ins. Co., 1 N.C. 
App. 76, 159 S.E.2d 368 (1968). 

The burden of proving cancellation by the 
insured or his agent is on the insurance com- 
pany. Ingram v. Nationwide Mut. Ins. Co., 5 N.C. 
App. 255, 168 S.E.2d 224 (1969). 


To avoid liability to a third-party benefici- 
ary of an assigned risk automobile insurance 
policy, the insurer must allege and prove cancel- 
lation and termination of the policy in accor- 
dance with the applicable statutes. Grant v. 
State Farm Mut. Auto. Ins. Co., 1 N.C. App. 76, 
159 S.E.2d 368 (1968). 

Redress of Insurance Company Where Fi- 
nance Company Wrongfully Requests Cancel- 
lation. — If the premium finance company 
misleads the insurance company wrongfully by 
requesting cancellation of the policy, the insur- 
ance company can seek redress from the pre- 
mium finance company. Ingram v. Nationwide 
Mut. Ins. Co., 5 N.C. App. 255, 168 S.E.2d 224 
(1969). 

Stated in Hayes v. Hartford Accident & In- 
dem. Co., 274 N.C. 78, 161 S.E.2d 552 (1968). 


§ 58-61. Violations; penalties. — Any person who shall engage in the 
business referred to in this Article without first receiving a license, or who shall 
fail to secure a renewal of his license upon the expiration of the license year, 
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or shall engage in the business herein referred to after the license has been 
suspended or revoked as herein provided, or who shall fail or refuse to furnish 
the information required of the Commissioner, or who shall willfully and 
knowingly enter false information on an insurance premium finance agreement, 
or who shall fail to observe the rules and regulations made by the Commissioner 
pursuant to this Article, shall be deemed guilty of a misdemeanor and upon 
conviction shall pay a fine of not less than one hundred dollars ($100.00) nor more 
than five hundred dollars ($500.00), or be imprisoned, or both, at the discretion 
of the court. (1968, c. 1118; 1965, ¢c. 1040.) 


§ 58-61.1. Disposition of fees. — All fees collected hereunder shall be 
credited to the account of the Insurance Commissioner for the specific purpose 
of providing the personnel, equipment and supplies necessary to enforce this 
Article, but the Director of the Budget shall have the right to budget the 
revenues received in accordance with the requirements of the Commissioner for 
the purposes herein required, and at the end of the fiscal year, if any sum 
whatever shall remain to the credit of the Commissioner, derived from the 
sources herein referred to, the same shall revert to the general treasury of the 
State to be appropriated as other funds. (1963, c. 1118.) 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


ARTICLE 4A. 
Insurance Business through Credit Cards Prohibited. 


§ 58-61.2. Solicitation, negotiation or payment of premiums on insurance 
policies through credit card facilities prohibited; exceptions. — Except as 
otherwise provided herein, no authorized insurer and no representative of such 
insurer or insurance broker shall employ or avail itself of the facilities of any 
person, firm or corporation engaged in the credit card business to solicit or 
negotiate any contract of insurance upon any life or risk within the State of 
North Carolina, or accept the payment of premiums upon a policy of insurance, 
insuring any life or risk in the State of North Carolina, through the use of any 
credit card facility. Except as otherwise provided herein, no person, firm or 
corporation engaged in the business of extending credit through a credit card 
system shall, on behalf of any insurer, its representative of any insurance 
broker, utilize his or its credit card facilities to solicit for, negotiate contracts 
of insurance or accept the payment of premiums upon any contract of insurance 
from credit card holders or prospective credit card holders who reside in this 
State. The solicitation for and the negotiation of policies of insurance prohibited 
by this section shall include, but shall not be limited to, the transmittal of 
applications for insurance, premium rate schedules, circulars, letters or sales 
literature pertaining to insurance to credit card holders or prospective credit 
card holders who reside in this State. Credit card business as used in this section 
shall mean the business of extending credit to persons who are holders of credit 
cards issued by the credit card facility or organization entitling the holder to 
ed Sas for purchases or other transactions through the use of credit card 

acilities. 


Nothing in this Article shall prohibit an authorized insurer, the representative 
of such insurer, or an insurance broker from Bee ee payment of an insurance 
premium through a credit card facility provided and operated by a banking 
corporation principally domiciled in this State and doing business under the laws 
of the State of Se Carolina or the United States. No such bank shall be 
prohibited from making such credit card facility available for this limited 
purpose, provided, that all records relating to the payment of insurance 
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premiums through such credit card facility are maintained within the State of 
North Carolina. 

Nothing in this Article shall prohibit an authorized insurer, the representative 
of such insurer, or an insurance broker from notifying its or his customers or 
prospective customers through means other than credit card facilities of the 
availability of credit card facilities for the payment of insurance premiums. 
(1967, ce. 1245.) 


ARTICLE 5. 
License Fees and Taxes. 


§ 58-62. Commissioner to report and pay monthly. — On or before the tenth 
day of each month the Commissioner of Insurance shall furnish to the Auditor 
a statement in detail of the taxes and license fees received by him during the 
previous month, and shall pay to the Treasurer the amount in full of such taxes 
and fees. The Auditor may examine the accounts of the Commissioner of 
Insurance and check them up with said statement. (1899, c. 54, s. 82; 1901, c. 
B91 Shit JUD eet oO Ms TheVe se sana, S, Goll.) 


Payment of Penalty Imposed by § 58-44.6.— — should be paid over to the State Treasurer. State 
By clear implication of this section and § 58-68, ex rel. Lanier v. Vines, 1 N.C. App. 208, 161 
the amount of any monetary civil penalty S.E.2d 35 (1968). 
imposed and collected as authorized by § 58-44.6 


§ 58-63. Schedule of fees and charges. — The Commissioner of Insurance 
shall collect and pay into the State treasury fees and charges as follows: 


(1) For filing and examining statement preliminary to admission, twenty 
dollars ($20.00); for filing and auditing annual statement, ten dollars 
($10.00); for filing any other papers required by law, one dollar ($1.00); 
for each certificate of examination, condition, or qualification of 
company or association, two dollars ($2.00); for each seal when 
required, one dollar ($1.00); for filing charter and other papers of a 
fraternal order, preliminary to admission, twenty-five dollars ($25.00). 

(2) To be paid to the publisher, for the publication of each financial 
statement, twelve dollars ($12.00). 


(3) The Commissioner shall receive for copy of any record or paper in his 
office fifty cents (50¢) per copy sheet and one dollar ($1.00) for 
certifying same, or any fact or data from the records of his office; for 
examination of any foreign company, not less than forty dollars ($40.00) 
per diem and all expenses or the fees as prescribed by the Examination 
Committee of the National Association of Insurance Commissioners, 
and for examining any domestic company, actual expenses incurred; for 
the examination and approval of charters of companies, five dollars 
($5.00). The traveling and other expenses of accountants, and other 
examiners when engaged in the work of examination shall be paid by 
the companies, associations, or orders under investigation. For the 
investigation of tax returns and the collection of any delinquent taxes 
disclosed by such investigation, the Commissioner may, in lieu of the 
above per diem charge, assess against any such delinquent company 
the expense of the investigation and collection of such delinquent tax, 
a reasonable percentage of such delinquent tax, not to exceed ten per 
centum (10%) of such delinquency, Ft in addition thereto. 


(4) He shall collect all other fees and charges due and payable into the State 
treasury by any company, association, order, or individual under his 
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Department. (1899, c. 54, ss. 50, 68, 80, 81, 82, 87, 90, 92; 1901, ¢. 391, 
Bibssreee 0, Sinz; 1 908, CHASSi ss) T6600, .536,iswAyiecs 680p 77451905 Ae: 
BOGEse oo) Kev., 8. 412021013, CAO st1519197 ca l86. Se Gu GS asab3l8: 
PULL Gn 1Os LOD fCioo4, 1 JOU NCmOG, Sh 2007 LO4OeCNOSOT 1947 CAT 21s 
PO WiCCadSo) LU4AN tod; CeO liebe cH O97)) 


Payment of Penalty Imposed by § 58-44.6.— — should be paid over to the State Treasurer. State 
By clear implication of this section and § 58-62, ex rel. Lanier v. Vines, 1 N.C. App. 208, 161 
the amount of any monetary civil penalty S.E.2d 35 (1968). 
imposed and collected as authorized by § 58-44.6 


§ 58-64: Repealed by Session Laws 1945, c. 386. 


§ 58-65. Licensing of underwriters reinsurance agencies. — An 
underwriters agency, composed of two or more companies, proposing to do a 
reinsurance business only in the State may be licensed without a separate license 
for each company, upon filing with the Commissioner of Insurance a statement 
of each company, the amount proposed to be assumed by them, and such other 
information as he may call for, showing that the companies are solvent and 
propose to conduct the business in a way that would be safe and fair to the 
citizens of the State. (1919, c. 186, s. 6; ol Diy Saoals,) 


§ 58-66. Licenses run from July 1; pro rata payment. — The license required 
of insurance companies shall continue for the next ensuing 12 months after July 
1 of each year, unless revoked as provided in this Chapter; but the Commissioner 
of Insurance may, when the annual license tax exceeds twenty-five dollars 
($25.00), receive from applicants after July 1 so much of the license fee required 
by law as may be due pro rata for the remainder of the year, beginning with 
the first day of the current month. Application for renewal of the company 
license must be submitted on or before the first day of March on a form to be 
supplied by the Commissioner of Insurance. Upon satisfying himself that the 
company has met all requirements of law and appears to be financially solvent 
he shall forward renewal license to the company. Any company which does not 
qualify for renewal license before July 1 shall cease to do business in the State 
of North Carolina as of July 1, unless license is sooner revoked by the 
Commissioner. 

Before issuing any license for the year, beginning July 1, 1955, the 
Commissioner shall collect, in addition to the annual license fee, a pro rata fee 
for the three months of April, May and June, 1955, collection of which fee shall 
extend licenses expiring April 1, 1955, until July 1, 1955, if accepted by the 
Commissioner of Insurance. 

Nothing contained in this section shall be interpreted as applying to licenses 
issued to individual representatives of insurance companies, as listed in G. 
105-228.7, which licenses shall run from April 1 of each year. (1899, ec. Bd, Ss. 78; 
Rev., s. 4718: Eine oe a ODAC Lo 25s.1,) 


Cited in National Home Life Assurance Co. v. 
Ingram, 21 N.C. App. 591, 205 S.E.2d 313 (1974). 


§ 58-67. Statements of gross receipts filed and tax paid. — Every general 
agent shall, within the first 30 days of January and July of each year, make a 
full and correct statement, under oath of himself and of the president, secretary, 
or some officer at the home or head office of the company in this country, of 
the amount of the gross receipts derived from the insurance business under this 
Chapter obtained from residents of this State, or on property located therein 
during the preceding six months, and shall, within the first 15 days of February 
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and August of each year, pay to the Commissioner of Insurance the tax imposed 
upon such gross receipts. (1899, c. 54, s. 79; 1901, c. 391, s. 7; 1903, c. 488, s. 8; 
Reve rse47 192 @ Syisi63Z2,) 


§ 58-68. Policyholders to furnish information. — To enable the 
Commissioner of Insurance the better to enforce the payment of the taxes 
EnnOses by this Chapter and by G.S. 105-121 every corporation, firm, or 
individual doing business in the State shall, upon demand of the Commissioner, 
furnish to him, upon blanks to be provided by him, a statement of the amount 
of all insurance held by them, giving the name of the company, number, and 
amount of policies and the premiums paid on each, and such other information 
as the Commissioner calls for, or shall file an affidavit with the Commissioner 
that all their insurance is placed in companies licensed to do business in this 
BlIAUCH ood Coa on m0 Cw Memos, C. 435..S_9° hev., s. 4720: C_S., 
Ss. 6323.) 


Editor’s Note. — Section 105-121, referred to 
in this section, has been repealed. 


SUBCHAPTER II. INSURANCE COMPANIES. 
ARTICLE 6. 
General Domestic Companies. 


§ 58-69. Application of this Chapter and general laws. — The general 
provisions of law relative to the powers, duties, and liabilities of corporations 
apply to all incorporated domestic insurance companies where pertinent and not 
in conflict with other provisions of law relative to such companies or with their 
charters. All insurance companies of this State shall be governed by this 
Chapter, notwithstanding anything in their special charters to the contrary, 
provided notice of the acceptance of this Chapter is filed with the Commissioner 
ofclnsilrancen(ls9oeen5 4s 19) Revi rem i219 Co Si $6324) 


§ 58-70. Extension of existing charters. — Domestic insurance companies 
incorporated by special acts, whose charters are subject to limitation of time, 
shall, after the limitation expires, and upon filing statement and paying the taxes 
and fees required for an amendment of the charter, continue to be bodies 
corporate, subject to all general laws applicable to such companies. (1899, c. 54, 
5) 203 ReVeKsMAI 22 Cees OSeDD 


§ 58-71. Certificate required before issuing policies. — No domestic 
insurance company may issue policies until upon examination of the 
Commissioner of Insurance, his deputy or examiner, it is found to have complied 
with the laws of the State, and until it has obtained from the Commissioner of 
Insurance a certificate setting forth that fact and authorizing it to issue policies. 
The issuing of policies in violation of this section renders the company liable to 
the forfeiture prescribed by law, but such policies are binding upon the company. 
(1899, c. 54 soy 30 99:71 903 e438 1s) LOeReveem4 12s seine Seioge0)) 


§ 58-72. Kinds of insurance authorized. — The kinds of insurance which 
may be authorized in this State, subject to the other provisions of this Chapter, 
are set forth in the following paragraphs. Nothing herein contained shall require 
any insurer to insure every kind of risk which it is authorized to insure. The 
power to do any kind of insurance against loss of or damage to property shall 
include the power to insure all lawful interests in such property aH to insure 
against loss of use and occupancy, rents and profits resulting therefrom; but 
no kind of insurance shall be deemed to include life insurance or insurance 
against legal liability for personal injury or death unless specified herein. In 
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addition to any power to engage in any other kind of business than an insurance 
business which is specifically conferred by the provisions of this Chapter, any 
insurer authorized to do business in this State may engage in such other kind 
or kinds of business to the extent necessarily or properly incidental to the kind 
or kinds of insurance business which it is authorized to do in this State. Each 
of the following paragraphs indicates the scope of the kind of insurance business 
specified therein: 


(1) “Life insurance,” meaning every insurance upon the lives of human 
beings and every insurance appertaining thereto. The business of life 
insurance shall be deemed to include the granting of endowment 
benefits; additional benefits in the event of death by accident or 
accidental means; additional benefits operating to safeguard the 
contract from lapse, or to provide a special surrender value, in the event 
of total and permanent disability of the insured, including industrial 
sick benefit; and optional modes of settlement of proceeds. 

(2) “Annuities,” meaning all agreements to make periodical payments, 
whether in fixed or variable dollar amounts, or both, where the making 
or continuance of all or of some of a series of such payments, or the 
amount of any such payment, is dependent upon the continuance of 
anaes life, except payments made under the authority of subdivision 
13 

(3) “Accident and health insurance,’ meaning 


a. Insurance against death or personal injury by accident or by any 
specified kind or kinds of accident and insurance against sickness, 
ailment or bodily injury except as specified in paragraph b 
following; and 

b. Noncancellable disability imsurance, meaning insurance against 
disability resulting from sickness, ailment or bodily injury (but not 
including insurance solely against accidental injury), under any 
contract which does not give the insurer the option to cancel or 
otherwise terminate the contract at or after one year from its 
effective date or renewal date. 


(4) “Fire insurance,” meaning insurance against loss of or damage to any 
property resulting from fire, including loss or damage incident to the 
extinguishment of a fire or to the salvaging of property in connection 
therewith. 

(5) “Miscellaneous property insurance,” meaning loss of or damage to 
property resulting from 
a. Lightning, smoke or smudge, windstorm, tornado, cyclone, 

earthquake, volcanic eruption, rain, hail, frost and freeze, weather 
or climatic conditions, excess or deficiency of moisture, flood, the 
rising of the waters of the ocean or its tributaries, or 
b. Insects, or blights, or from disease of such property other than 
animals, or 
ce. Electrical disturbance causing or concomitant with a fire or an 
explosion in public service or public utility property, or 
d. Bombardment, invasion, insurrection, riot, civil war or commotion, 
military or usurped power, any order of a civil authority made to 
prevent the spread of a conflagration, epidemic or catastrophe, 
vandalism or malicious mischief, strike or lockout, or explosion; but 
not including any kind of insurance specified in subdivision (9), 
except insurance against loss or damage to property resulting from 
1. Explosion of pressure vessels (except steam boilers of more 
than 15 pounds pressure) in building's designed and used solely 
for pantie purposes by not more than four families, 
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2. Explosion of any kind originating outside of the insured building 
or outside of the building containing the property insured, 
3. Explosion of pressure vessels which do not contain steam or 
which are not operated with steam coils or steam jackets, 
4. Electrical disturbance causing or concomitant with an explosion 
in public service or public utility property. 
(6) “Water damage insurance,” meaning insurance against loss or damage 
by water or other fluid or substance to any property resulting from the 
breakage or leakage of sprinklers, pumps or other apparatus erected 
for extinguishing fires or of water pipes or other conduits or containers, 
or resulting from casual water entering through leaks or openings in 
buildings or by seepage through building walls, but not including loss 
or damage resulting from flood or the rising of the waters of the ocean 
or its tributaries; and including insurance against accidental injury of 
such sprinklers, pumps, fire apparatus, conduits or containers. 
(7) “Burglary and theft insurance,” meaning 
a. Insurance against loss of or damage to any property resulting from 
burglary, theft, larceny, robbery, forgery, fraud, vandalism, 
malicious mischief, confiscation or wrongful conversion, disposal 
or concealment by any person or persons, or from any attempt at 
any of the foregoing, and 

b. Insurance against loss of or damage to moneys, coins, bullion, 
securities, notes, drafts, acceptances or any other valuable papers 
or documents, resulting from any cause, except while in the 
custody or possession of and being transported by any carrier for 
hire or in the mail. 

(8) “Glass insurance,’ meaning insurance against loss of or damage to 
glass and its appurtenances resulting from any cause. 

(9) “Boiler and machinery insurance,” meaning insurance against loss of 
or damage to any property of the insured, resulting from the explosion 
of or injury to 
a. Any boiler, heater or other fired pressure vessel]; 

b. Any unfired pressure vessel; 

c. Pipes or containers connected with any of said boilers or vessels; 

d. Any engine, turbine, compressor, pump or wheel; 

e. Any apparatus generating, transmitting or using electricity; 

f. Any other machinery or apparatus connected with or operated by 
any of the previously named boilers, vessels or machines; 

and including the incidental power to make inspections of and to issue 

certificates of inspection upon, any such boilers, apparatus, and 

machinery, whether insured or otherwise. 

(10) “Elevator insurance,” meaning insurance against loss of or damage to 
any property of the insured, resulting from the ownership, maintenance 
or use of elevators, except loss or damage by fire. 

(11) “Animal insurance,” meaning insurance against loss of or damage to 
any domesticated or wild animal resulting from any cause. 

(12) “Collision insurance,” meaning insurance against loss of or damage to 
any property of the insured resulting from collision of any other object 
with such property, but not including collision to or by elevators or to 
or by vessels, path piers or other instrumentalities of ocean or inland 
navigation. | 

(13) “Personal injury liability insurance,” meaning insurance against legal 
liability of the insured, and against loss, damage or expense incident 
to a claim of such liability, and including an obligation of the insurer 
to pay medical, hospital, surgical and funeral benefits and in the case 
of automobile liability insurance including also disability and death 
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benefits to injured persons, irrespective of legal liability of the insured, 

arising out of the death or injury of any person, or arising out of injury 

to the economic interests of any person as a result of negligence in 
rendering expert, fiduciary or professional service, but not including 

any kind of insurance specified in subdivision (15). 

“Property damage liability insurance,” meaning insurance against 

legal liability of the insured, and against loss, damage or expense 

incident to a claim of such liability, arising out of the loss or destruction 
of, or damage to, the property of any other person, but not including 

any kind of insurance specified in subdivision (18) or (15). 

“Workmen’s compensation and employer’s liability insurance,” 

meaning insurance against the legal liability, whether imposed by 

common law or by statute or assumed by contract, of any employer for 
the death or disablement of, or injury to, his or its employee. 

“Fidelity and surety insurance,” meaning 

a. Guaranteeing the fidelity of persons holding positions of public or 
private trust; 

b. Becoming surety on, or guaranteeing the performance of, any lawful 
contract except the following: 

1. A contract of indebtedness secured by title to, or mortgage 
upon, or interest in, real or personal property; 
2. Any insurance contract except reinsurance; 

c. Becoming surety on, or guaranteeing the performance of, bonds and 
undertakings required or permitted in all judicial proceedings or 
otherwise by law allowads including surety bonds accepted by 
states and municipal authorities in lieu of deposits as security for 
the performance of insurance contracts; 

d. Guaranteeing contracts of indebtedness secured by any title to, or 
interest in, real property, only to the extent required for the 
purpose of refunding, extending, refinancing, liquidating or 
salvaging obligations heretofore lawfully made and guaranteed; 

e. Indemnifying banks, bankers, brokers, financial or moneyed 
corporations or associations against loss resulting from any cause 
of bills of exchange, notes, bonds, securities, evidences of debts, 
deeds, mortgages, warehouse receipts, or other valuable papers, 
documents, money, precious metals and articles made therefrom, 
jewelry, watches, necklaces, bracelets, gems, precious and 
semiprecious stones, including any loss while the same are being 
transported in armored motor vehicles, or by messenger, but not 
including any other risks of transportation or navigation; also 
against loss or damage to such an insured’s premises, or to his 
furnishings, fixtures, equipment, safes and vaults therein, caused 
by burglary, robbery, theft, vandalism or malicious mischief, or 
any attempt thereat. 

“Credit insurance,” meaning indemnifying merchants or other persons 
extending credit against loss or damage resulting from the nonpayment 
of debts owed to them; and including the incidental power to acquire 
and dispose of debts so insured, and to collect any debts owed to such 
insurer or to any person so insured by him including without limiting 
the foregoing, mortgage guaranty insurance which is insurance against 
financial loss by reason of the nonpayment of principal, interest and 
other sums agreed to be paid under the terms of any note or bond, or 
other evidence of indebtedness secured by a security interest, 
mortgage, deed of trust, or other instrument constituting a lien or 
charge on real estate, or on such personal property as the Commissioner 
may from time to time approve. 
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(18) “Title insurance,” meaning insuring the owners of real property and 


chattels real and other persons lawfully interested therein against loss 
by reason of defective titles and encumbrances thereon and insuring 
the correctness of searches for all instruments, liens or charges 
affecting the title to such property, including the power to procure and 
furnish information relative thereto, and such other incidental powers 
as are specifically granted in this Chapter. 


(19) “Motor vehicle and aircraft insurance,” meaning insurance against loss 


of or damage resulting from any cause to motor vehicles or aircraft and 
their equipment, and against legal liability of the insured for loss or 
damage to the property of another resulting from the ownership, 
maintenance or use of motor vehicles or aircraft and against loss, 
damage or expense incident to a claim of such liability. 


(20) “Marine insurance,’ meaning insurance against any and all kinds of 


loss or damage to: 


a. Vessels, craft, aircraft, cars, automobiles and vehicles of every kind, 
as well as all goods, freights, cargoes, merchandise, effects, 
disbursements, profits, moneys, bullion, precious stones, 
securities, choses in action, evidences of debt, valuable papers, 
bottomry and respondentia interests and all other kinds of property 
and interests therein, in respect to, appertaining to or in connection 
with any and all risks or perils of navigation, transit, or 
transportation, including war risks, on or under any seas or other 
waters, on land or in the air, or while being assembled, packed, 
crated, baled, compressed or similarly prepared for shipment or 
while awaiting the same or during any delays, storage, 
transshipment, or reshipment incident thereto, including marine 
builder’s risks and all personal property floater risks, and 


b. Person or to property in connection with or appertaining to a marine, 
inland marine, transit or transportation insurance, including 
liability for loss of or damage to either, arising out of or in 
connection with the construction, repair, operation, maintenance or 
use of the subject matter of such insurance (but not including life 
insurance or surety bonds nor insurance against loss by reason of 
bodily injury to the person arising out of the ownership, 
maintenance or use of automobiles), and 


c. Precious stones, jewels, Jewelry, gold, silver and other precious 
metals, whether used in business or trade or otherwise and 
whether the same be in course of transportation or otherwise, and 


d. Bridges, tunnels and other instrumentalities of transportation and 
communication (excluding buildings, their furniture and 
furnishings, fixed contents and supplies held in storage) unless 
fire, tornado, sprinkler leakage, hail, explosion, earthquake, riot 
and/or civil commotion are the only hazards to be covered; piers, 
wharves, docks and slips, excluding the risks of fire, tornado, 
sprinkler leakage, hail, explosion, earthquake, riot and/or civil 
commotion; other aids to navigation and transportation, including 
dry docks and marine railways against all risks. 


(21) “Marine protection and indemnity insurance,’ meaning insurance 


against, or against legal liability of the insured for, loss, damage or 
expense arising out of, or incident to, the ownership, operation, 
chartering, maintenance, use, repair or construction of any vessel, craft 
or instrumentality in use in ocean or inland waterways, including 
hability of the insured for personal injury, illness or death or for loss 
of or damage to the property of another person. 
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(22) “Miscellaneous insurance,’ meaning insurance against any other 
casualty authorized by the charter of the company, not included in 
subdivisions (1) to (21) inclusive of this section, which is a proper subject 
of insurance. No corporation so formed may transact any other 
business than that specified in its charter and articles of association. 
LIBSSRGRbA SSS 244 ZO 90S NMoetes Sel heven se4 (20 e199 celts. 
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Editor’s Note. — The 1945 amendment which _ organizations or associations for the benefit of 
amended, inserted or repealed a large number of _ their employees or former employees; or to as- 
sections in this Chapter, provides: “This act shall — sociations of such common carriers administer- 
not apply to common carriers having relief de- ing such departments, plans or organizations.” 
partments, pension or annuity plans, or other 


§ 58-73. Manner of creating such corporations. — The procedure for 
organizing such corporations is as follows: The proposed incorporators, not less 
than 10 in number, a majority of whom must be residents of the State, shall 
subscribe articles of association setting forth their intention to form a 
corporation; its proposed name, which must not so closely resemble the name 
of an existing corporation doing business under the laws of this State as to be 
likely to mislead the public, and must be approved by the Commissioner of 
Insurance; the class of insurance it proposes to transact and on what business 
plan or principle; the place of its location within the State, and if on the stock 
plan, the amount of its capital stock. The words “insurance company,” 
“Insurance association,’ or “insurance society” or “life” or “casualty” or 
“indemnity” must be a part of the title of any such corporation, and also the 
word “mutual,” if it is organized upon the mutual principle. The certificate of 
incorporation must be subscribed and sworn to by the incorporators before an 
officer authorized to take acknowledgment of deeds, who shall forthwith certify 
the certificate of incorporation, as so made out and signed, to the Commissioner 
of Insurance of the State at his office in the City of Raleigh. The Commissioner 
of Insurance shall examine the certificate, and if he approves of it and finds that 
the requirements of the law have been complied with, shall certify such facts, 
by certificate on such articles, to the Secretary of State. Upon the filing in the 
office of the Secretary of State of the certificate of incorporation and attached 
certificates, and the payment of a charter fee in the amount required for private 
corporations, and the same fees to the Secretary of State, the Secretary of State 
shall cause the certificate and accompanying certificates to be recorded in his 
office, and shall issue a certificate in the following form: 


Be it known that, whereas (here the names of the subscribers to the articles 
of association shall be inserted) have associated themselves with the intention 
of forming a corporation under the name of (here the name of the corporation 
shall be inserted), for the purpose (here the purpose declared in the articles of 
association shall be inserted), with a capital (or with a permanent fund) of (here 
the amount of capital or permanent fund fixed in the articles of association shall 
be inserted), and have complied with the provisions of the statute of this State 
in such case made and provided, as appears from the following certified articles 
of association: (Here copy articles of association and accompanying certificates). 
Now, therefore, I (here the name of the Secretary shall be inserted), Secretary 
of State, hereby certify that (here the names of the subscribers to the articles 
of association shall be inserted), their associates and successors, are legally 
organized and established as, and are hereby made, an existing corporation 
under the name of (here the name of the corporation shall be inserted), with such 
articles of association, and have all the powers, rights, and privileges and are 
subject to the duties, liabilities, and restrictions which by law appertain thereto. 
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Witness my official signature hereunto subscribed, and the seal of the State 
of North Carolina hereunto affixed, this the........ CAV OL cr ti aets x tes i , In the 
Ey Re bite (in these blanks the day, month, and year of execution of this 
certificate shall be inserted; and in the case of purely mutual companies, so much 
as relates to capital stock shall be omitted). 

The Secretary of State shall sign the certificate and cause the seal of the State 
to be affixed to it, and such certificate of incorporation and certificate of the 
Secretary of State has the effect of a special charter and is conclusive evidence 
of the organization and establishment of the corporation. The Secretary of State 
shall also cause a record of his certificate to be made, and a certified copy of 
this record may be given in evidence with the same effect as the original 
Sas nee Cat Saeco m TUS maOOLSS.-d..55 heVaS, 41213 C..9:, 8. 0328; 
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§ 58-74. First meeting; organization; license. — The first meeting for the 
purpose of organization under such charter shall be called by a notice signed 
by one or more of the subscribers to the certificate of incorporation, stating the 
time, place, and purpose of the meeting; and at least seven days before the 
appointed time a copy of this notice shall be given to each subscriber, left at his 
usual place of business or residence, or duly mailed to his post-office address, 
unless the signers waive notice in writing. Whoever gives the notice must make 
affidavit thereof, which affidavit shall include a copy of the notice and be entered 
upon the records of the corporation. At the first meeting, or any adjournment 
thereof, an organization shall be effected by the choice of a temporary clerk, 
who shall be sworn; by the adoption of bylaws; and by the election of directors 
and such other officers as the bylaws require; but at this meeting no person may 
be elected director who has not signed the certificate of incorporation. The 
temporary clerk shall record the proceedings until the election and qualification 
of the secretary. The directors so chosen shall elect a president, secretary, and 
other officers which under the bylaws they are so authorized to choose. The 
president, secretary, and a majority of the directors shall forthwith make, sign, 
and swear to a certificate setting forth a copy of the certificate of incorporation, 
with the names of the subscribers thereto, the date of the first meeting and of 
any adjournments thereof, and shall submit such certificate and the records of 
the corporation to the Commissioner of Insurance, who shall examine the same, 
and who may require such other evidence as he deems necessary. If upon his 
examination the Commissioner of Insurance approves of the bylaws and finds 
that the requirements of the law have been complied with, he shall issue a license 
to the company to do business in the State, as is provided for in this Chapter. 
(1899. cps. 2b4 L905 Caos SSA. or HOU ssa Zon le aesenDa se) 


§ 58-75. Bylaws; classification and election of directors. — A domestic 
company may adopt bylaws for the conduct of its business not repugnant to law 
or its charter, and therein provide for the division of its board of directors 
into two, three, or four classes, and the election thereof at its annual meet- 
ings so that the members of one class only shall retire and their successors 
be chosen each year. Vacancies in any such class may be filled by election by 
ae board for the unexpired term. (1899, c. 54, s. 22; Rev., s. 4724; C. S., s. 

30.) 


§ 58-76: Repealed by Session Laws 1945, c. 386. 


§ 58-77. Amount of capital and/or surplus required; impairment of capital 
or surplus. — The amount of capital and/or surplus requisite to the formation 
eu organization of companies under the provisions of this Chapter shall be as 

ollows: 
(1) Stock Life Insurance Companies. 
a. A stock corporation may be organized in the manner prescribed in 
this Chapter and licensed to do the business of life insurance, only 
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when it shall have paid-in capital of at least three hundred thousand 
dollars ($300,000) and a paid-in initial surplus of an amount at least 
equal to such capital, and.it may in addition do the kind of business 
specified in subdivision (2) of G.S. 58-72, without having additional 
capital or surplus. Every such company shall at all times thereafter 
maintain a minimum capital of not less than three hundred 
thousand dollars ($300,000) and a minimum surplus of at least 
seventy-five thousand dollars ($75,000). Provided that, any such 
corporation may do either or both of the kinds of insurance 
authorized for stock, accident and health insurance companies, as 
set out in paragraphs a and b of subdivision (8) of G.S. 58-72 where 
its charter so permits, when and if it meets all additional 
requirements as to capital and surplus as fixed in subdivision (2) 
hereof as applicable and maintains the same as required therein. 


b. If the Commissioner, after such investigation as he may deem it 


expedient to make, finds that a corporation may be organized to 
do the business of life insurance, or the writing of annuities or both, 
that its operations are restricted solely to one state, and that the 
organization of such corporation is in the public interest, he ma 
permit the organization of a stock corporation to do on eich 
restricted plan either or both kinds of business specified in 
subdivisions (1) and (2) of G.S. 58-72, with the minimum paid-in 
capital and a minimum paid-in surplus in an amount to be 
prescribed by him, but in no event to be less than a paid-in capital 
of two hundred thousand dollars ($200,000) and a paid-in surplus 
of two hundred thousand dollars ($200,000). Every such company 
shall at all times thereafter maintain such prescribed minimum 
capital and a minimum surplus of at least fifty thousand dollars 
($50,000). 


(2) Stock Accident and Health Insurance Companies. 


a. A stock corporation may be organized in the manner prescribed in 


this Chapter and licensed to do only the kind of insurance specified 
in subdivision (8) a of G.S. 58-72, whch it shall have a paid-in capital 
of not less than two hundred thousand dollars ($200,000), and a 
paid-in surplus at least equal to such capital. Every such company 
shall at all times thereafter maintain a minimum capital of not less 
than two hundred thousand dollars ($200,000) and a minimum 
surplus of at least fifty thousand dollars ($50,000). 


b. Any company organized under the provisions of paragraph a of this 


subdivision may, by the provisions of its original charter or any 
amendment thereto, acquire the power to do the kind of business 
specified in paragraph b of subdivision (8) of G.S. 58-72, if it has 
a paid-in capital at least equal to three hundred thousand dollars 
($300,000), and a paid-in initial surplus at least equal to such capital. 
Every such company shall at all times maintain a minimum capital 
of not less than three hundred thousand dollars ($300,000) and a 
minimum surplus of at least fifty thousand dollars ($50,000). 


(3) Stock Fire and Marine Companies. — A stock corporation may be 


organized in the manner prescribed in this Chapter and licensed to do 
one or more of the kinds of insurance specified in subdivisions (4), (5), 
(6), (7), (8), (11), (12), (19), (20), (21) and (22) of G.S. 58-72 only when it 
shall have a paid-in capital of not less than four hundred thousand 
dollars ($400,000) and a contributed surplus equivalent to not less than 
such paid-in capital. Every such company shall at all times thereafter 
maintain a minimum capital of not less than four hundred thousand 
dollars ($400,000) and a minimum surplus of at least one hundred 
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thousand dollars ($100,000) provided that, any such corporation may do 
all the kinds of insurance authorized for casualty, fidelity and surety 
companies, as set out in subdivision (4) hereof where its charter so 
permits, when and if it meets all additional requirements as to capital 
and surplus as fixed in said section, and maintains the same. 


(4) Stock Casualty and Fidelity and Surety Companies. — A _ stock 


ped eva ge! may be organized in the manner prescribed in this Chapter 
and licensed to do one or more of the kinds of insurance specified in 
subdivisions (3), (6), (7), (8), (9), (10), (11), (12), (18), (14), (15), (16), (17), 
(18), (19), (21) and (22) of G.S. 58-72 only when it shall have a paid-in 
capital of not less than five hundred thousand dollars ($500,000) and 
a contributed surplus equivalent to not less than such paid-in capital. 
Every such company shall at all times thereafter maintain a minimum 
capital of not less than five hundred thousand dollars ($500,000) and 
a minimum surplus of at least one hundred and twenty-five thousand 
dollars ($125,000). If the Commissioner, after such investigation as he 
may deem it expedient to make, finds that a corporation may be 
organized to do one or more of such kinds of insurance, that its 
operations are restricted solely to one state, and that the organization 
of such corporation is in the public interest, he may permit such 
corporation to be organized ands licensed to write the lines set out in 
this section with a paid-in capital of not less than three hundred 
thousand dollars ($300,000) and a contributed surplus equivalent to not 
less than such paid-in capital, and every such company shall hereafter 
maintain a minimum capital of not less than three hundred thousand 
dollars ($300,000) and a minimum surplus of at least seventy-five 
thousand dollars ($75,000) provided that, any casualty, fidelity and 
surety corporation may do all the kinds of insurance authorized for fire 
and marine companies, as set out in subdivision (3) hereof where its 
charter so permits, when and if it meets all additional requirements as 
to capital and surplus as fixed in said section, and maintains the same. 


(5) Mutual Fire and Marine Companies. 


a. Limited assessment companies. — A limited assessment mutual 
company may be organized in the manner prescribed in this 
Chapter and licensed to do one or more kinds of insurance specified 
in subdivisions (4), (5), (6), (7), (8), (11), (12), (19), (20), (21), and (22) 
of G.S. 58-72 only when it has no less than five hundred thousand 
dollars ($500,000) of insurance in not fewer than five hundred 
separate risks subscribed with a contributed initial surplus of at 
least one hundred thousand dollars ($100,000), which surplus shall 
at all times be maintained. The assessment liability of a 
policyholder of a company organized in accordance with the 
provisions of this paragraph shall not be limited to less than five 
annual premiums provided, such limited assessment company may 
reduce the assessment liability of its policyholders from five 
annual premiums as set out herein to one additional annual 

remium when the free surplus of such company amounts to not 
ess than two hundred thousand dollars ($200,000), which surplus 
shall at all times be maintained. 


b. Assessable mutual companies. — An assessable mutual company 
may be organized in the manner prescribed in this Chapter and 
licensed to do one or more of the kinds of insurance specified in 
subdivisions (4), (5), and (6) of G.S. 58-72 with an unlimited 
assessment liability of its policyholders only when it shall have not 
less than five hundred thousand dollars ($500,000) of insurance in 
not fewer than 500 separate risks subscribed with contributed 
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surplus equal to twice the amount of the maximum net retained 
liability under the largest policy of insurance issued by such 
company; but not less than twenty thousand dollars ($20,000), 
which surplus shall at all times be maintained. Provided such 
company, when its charter so permits, in addition may be licensed 
to do one or more of the kinds of insurance specified in subdivisions 
(7); (8); (11),.(12), (19), (20), (21) and.(22) of .G.S. 58-72, with an 
unlimited assessment liability of its policyholders, when its free 
surplus amounts to not less than fifty thousand dollars ($50,000), 
which surplus shall at all times be maintained. 


c. Nonassessable mutual companies. — A nonassessable mutual com- 


pany may be organized in the manner prescribed in this Chap- 
ter and licensed to do one or more of the kinds of insurance spe- 
cified in subdivisions (4), (5), (6), (7), (8), (11), (12), (19), (20), (21), 
and (22) of G.S. 58-72 and may be authorized to issue policies under 
the terms of which a policyholder is not liable for any assessments 
in addition to the premium set out in the policy only when it shall 
have not less than five hundred thousand dollars ($500,000) of 
insurance in not fewer than 500 separate risks subscribed with a 
contributed initial surplus of not less than four hundred thousand 
dollars ($400,000) which surplus shall at all times be maintained. 


d. Town or county mutual insurance companies. — A town or county 


mutual insurance company, with unlimited assessment liability, 
may be organized in the manner prescribed in this Chapter and 
licensed to do the kinds of insurance specified in subdivision (4) of 
G.S. 58-72 only when it shall have not less than fifty thousand 
dollars ($50,000) of insurance in not fewer than 50 separate risks 
subscribed with a contributed surplus at all times not less than the 
maximum net retained liability under the largest risk written or 
to be written whichever is the greater sum, which surplus shall at 
all times be maintained. A town or county mutual insurance 
company may, in addition to writing the business specified in 
subdivision (4) of G.S. 58-72, cover in the same policy the hazards 
usually insured against under an extended coverage endorsement 
when such company has and at all times maintains in addition to 
the surplus hereinbefore required, an additional surplus of not less 
than twenty-five thousand dollars ($25,000) or not less than an 
amount equivalent to one percent (1%) of the total amount of net 
retained insurance in force, whichever is the larger sum: Provided, 
that such company may not operate in more than three adjacent 
counties in this State. 


(6) Mutual Life, Accident and Health Insurance Companies. — A 


nonassessable mutual insurance company may be organized in the 
manner prescribed in this Chapter, and licensed to do only one or more 
of the kinds of insurance specified in subdivisions (1), (2) and (8) of G.S. 
58-72 when it has complied with the requirements of this Chapter and 
with those hereinafter set forth in paragraphs a to d, inclusive, of this 
subdivision, whichever shall be applicable. 


a. If organized to do only the kinds of insurance specified in 


subdivisions (1) and (2) of G.S. 58-72, such company shall have not 
less than 500 bona fide applications for life insurance in an 
aggregate amount not less than five hundred thousand dollars 
($500,000), and shall have received from each such applicant in cash 
the full amount of one annual premium on the policy applied for 
by him, in an aggregate amount at least equal to ten thousand 
dollars ($10,000), and shall in addition have a contributed surplus 
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of one hundred thousand dollars ($100,000), and shall have and 
maintain at all times a minimum surplus of fifty thousand dollars 
($50,000). 
DP Or fas ricias to do only the kind of insurance specified in paragraph 
subdivision (3) of G.S. 58-72 such company shall have not less 
chal 250 bona tide applications for such insurance, and shall have 
received from each such applicant in cash the full amount of one 
annual premium on the policy applied for by him in an aggregate 
amount of at least ten ‘hegeand dollars ($10,000), and shall have 
a contributed surplus of one hundred inpusend dollars ($100,000) 
and shall have and maintain at all times a minimum surplus of fifty 
thousand dollars ($50,000). 

ce. If organized to do the kinds of insurance specified in subdivision (1) 
and in paragraph a of subdivision (3) of GS S. 58-72, such company 
shall have complied with the provisions of both paragraph a and 
b hereof. 

d. If organized to do the kind of insurance specified in paragraph b of 
subdivision (8) of G.S. 58-72, in addition to the kind or kinds of 
insurance designated in any one of the foregoing paragraphs of 
this subdivision, such company shall have a eereurad surplus, 
and shall maintain a minimum surplus, each in an amount of at 
least fifty thousand dollars ($50,000) in excess of the respective 
amounts required by paragraphs a, b and c hereof where 
applicable. 

(7) Organization of Mutual Casualty, Fidelity and Surety Companies. 

a. Nonassessable mutual companies. — A mutual insurance company 
with no assessment liability provided for its policyholders may be 
organized in the manner prescribed in this Chapter and licensed to 
do one or more of the kinds of insurance specified in subdivisions 
(3), 6), W), (2), 0 ), Ae (11), (12), (13), (14), (15), (16), (17), (18), (19), 
(21) and (22) of G.S. 58-72 when it has a minimum contributed 
Ene of five hundred thousand dollars ($500,000) and not less 
than five hundred thousand dollars ($500,000) in insurance 
subscribed in not less than 500 separate risks. The surplus of such 
company shall at all times be maintained at or above the amount 
required hereinabove for organization of such company. 

b. Assessable mutual companies. — A mutual insurance company with 
assessment liability provided for its policyholders may be 
organized in the manner prescribed in this Chapter and licensed to 
do one or more of the kinds of insurance specified in subdivisions 
(3), (6), (7), (8), (9), Oo) (11), (12), (13), (14), (15), (16), (17), (18), (19), 
(21) and (22) of G.S. 58-72 when it has a minimum contributed 
surplus of two hundred thousand dollars ($200,000) and not less 
than five hundred thousand dollars ($500,000) of insurance 
subscribed in not less than 500 separate risks. Such company shall 
at all times maintain a surplus in an amount not less than two 
hundred thousand dollars ($200,000). The assessment liability of a 
policyholder of such company shall not be limited to less than one 
annual premium. 

(8) a. A company may do all the kinds of insurance authorized to be done 
by a company organized under the provisions of paragraph a of 
subdivision (5), and paragraph b of sa hanaeiGn (7) where its charter so 
permits when and if it meets the combined maximum requirements of 
said paragraphs. The assessment liability of policyholders of such a 
company shall not be limited to less than one annual premium within 
any one policy year. 
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b. A company may do all the kinds of insurance authorized to be done 
by a company organized under the provisions of paragraph c of 
subdivision (5), and paragraph a of subdivision (7) where its charter 
so permits when and if it meets the combined maximum 
requirements of said paragraphs. The policyholders of such a 
company shall not be subject to any assessment liability. 

(9) Any domestic, foreign or alien company licensed to do business in North 
Carolina prior to July 1, 1965, shall be permitted to continue to do the 
same kinds of business which it was authorized to do on such date 
without being required to increase its capital and/or surplus, provided, 
however, such insurers shall increase the capital and surplus 
requirements to the amounts set forth herein on or before July 1, 1975, 
but the requirements of this section as to capital and surplus shall apply 
to such companies as a prerequisite to writing additional lines of 
business. 

(10) Whenever the Commissioner finds from a financial statement made b 
any such company, or from a report of examination of any Rich 
company, that its admitted assets are less than the aggregate amount 
of its habilities and its outstanding capital stock and/or required 
minimum surplus, he shall determine the amount of such impairment 
of capital and/or surplus and issue an order in writing requiring the 
company to eliminate the impairment within such period of not more 
than 90 days as he shall designate. The Commisisioner may, by order 
served upon the company, prohibit the company from issuing any new 
policies while such impairment exists. If at the expiration of the 
designated period the company has not satisfied the Commissioner that 
the impairment has been eliminated, an order for the rehabilitation or 
liquidation of the company may be entered as provided in Article 17A, 
Chapter 58 of the General Statutes of North Carolina. (1899, c. 54, s. 
YO oUen cr tobe Ss) 4” REY. 6564120" tout. c. LUUU Ss. oO: 1913.6) 1405's. 
Bea on s000e, 1920, C 204s) 1 11040, C, soo Lo4 1, C. (21. 19000. 949; 
1965" 07947-1967 8c7 3007197 1¥-c2 5386" 1978; CX686,) 


Editor’s Note. — The 1973 amendment substi- Cited in American Equitable Assurance 
WUteds July-t, 1910, tor July lt, 1973, "in sub: Co. “v. ‘Gold, «249° “N.C.” 461; ° 106 “S.E.2d 
division (9). 875 (1959). 


§ 58-78. Capital stock fully paid in cash. — The capital stock shall be paid 
in cash within 12 months from the date of the charter or certificate of 
organization, and no certificate of full shares and no policies may be issued until 
the whole capital is paid in. A majority of the directors shall certify on oath that 
the money has been paid by the stockholders for their respective shares and is 
held as the capital of the company invested or to be invested as required by G.S. 
Do-11. (1099, c. 54, S. 27; Rev., s.. 4730: C.S., s. 6833; 1945, 6.386.) 


§ 58-79. Investments; life. — (a) Investments Specified. — Every domestic 
stock and mutual life insurance company must have and continually keep to the 
extent of an amount equal to its entire reserves, as hereinafter defined, and 
entire capital, if any, and minimum required surplus, invested in: 


(1) Coin or currency of the United States of America, on hand or on deposit 
in a national or state bank or trust company or invested in the shares 
of any building and loan or savings and loan association, or invested 
in the shares of any federal savings and loan association. 


(2) Interest-bearing bonds, notes, certificates of indebtedness, bills or other 
direct interest-bearing obligations of the United States of America or 
of the Dominion of Canada or other interest-bearing obligations fully 
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guaranteed both as to principal and interest by the United States of 
America, or by the Dominion of Canada. 


(3) Interest-bearing bonds of any state, District of Columbia, territory or 
possession of the United States of America, or of any province of the 
Dominion of Canada, or of any county, or incorporated city of any state, 
District of Columbia, territory or possession of the United States of 
America. 

(4) Interest-bearing bonds of any commission, authority or political 
subdivision having legal authority to issue the same of any state, 
District of Columbia, territory or possession of the United States of 
America or of any county or incorporated city of any state, District of 
Columbia, territory or possession of the United States of America. 


(5) Federal farm loan bonds issued by federal land banks organized under 
the provisions of the act of Congress known as the Federal Farm Loan 
Act. Any notes, bonds, debentures, or similar type obligations, 
consolidated or otherwise, issued by any farm credit institution 
pursuant to authorities contained in the Farm Credit Act of 1971 (Public 
Law 92-181), as amended. Interest-bearing bonds, notes or other 
interest-bearing obligations of any solvent corporation organized under 
the laws of the United States of America or of the Dominion of Canada, 
or under the laws of any state, District of Columbia, territory or 
possession of the United States of America, or obligations issued, 
assumed or guaranteed by the International Bank for Reconstruction 
and Development, Asian Development Bank and Inter-American 
Development Bank. Equipment trusts obligations or certificates or 
other secured instruments evidencing an interest in transportation 
equipment wholly or in part within the United States of America and 
a right to receive determined portions of rental, purchases or other 
fixed obligatory payments for the use or purchase of such 
transportation equipment. 


(6) Dividend-paying stocks or shares of any corporation created or existing 
under the laws of the United States of America or of any state, District 
of Columbia, territory or possession of the United States of America; 
notwithstanding any provisions in this section to the contrary no 
company may invest more than ten percent (10%) of its total admitted 
assets in common stocks; and further provided, that no company ma 
invest more than three percent (3%) of its admitted assets in the since 
or Shares of any one corporation, and provided further, except as the 
Commissioner shall permit, that such investment in any one corporation 
not engaged solely in the business of insurance shall not result in the 
acquisition of more than twenty percent (20%) of the outstanding voting 
stock or shares of such corporation. The restrictions in this section do 
not apply to shares of building and loan or savings and loan associations 
or federal savings and loan associations. 


(7) Loans secured by first mortgages, or deeds of trust, on unencumbered 
fee simple or improved leasehold real estate in the District of Columbia 
or in any state, territory or possession of the United States of America, 
to an amount not exceeding seventy-five percent (75%) of the fair 
market value of such fee simple or improved leasehold real estate. No 
loan may be made on leasehold real estate unless the lease has at least 
30 years to run before its termination and the loan matures at least 20 
years before expiration of the lease. Whenever such loans are made 
upon fee simple, or improved leasehold real estate which is improved 
by a building or buildings, the said improvements shall be insured 
against loss by fire, and the fire insurance policies shall contain a 
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standard mortgage clause and shall be delivered to the mortgagee as 
additional security for the said loan. 

Loans secured by first mortgages which the Federal Housing 
Administrator has insured or has made a commitment to insure, or 
invested in mortgage notes or bonds so insured, and neither the 
limitations of this section nor any other law of this State requiring 
security upon which loans shall be made, or prescribing the nature, 
amount or forms of such security, or limiting the interest rates upon 
loans, shall be deemed to apply to such insured mortgage loans. 

Loans secured by first mortgages, or deeds of trust, on 
unencumbered fee simple real estate in connection with which the 
Veterans Administration of the United States has guaranteed, or has 
made a commitment to guarantee, a portion of the loan pursuant to the 
Servicemen’s Readjustment Act of 1944, and amendments thereto, 
provided the amount of any such loan, less the portion thereof 

uaranteed by said Veterans Administration, shall not exceed seventy- 
ive percent (75%) of the fair market value of such real estate. 

In all investments made upon mortgages, the evidence of the debt, 
if any, shall accompany the mortgage or deed of trust. 


(8) Ground rents in the District of Columbia or any state of the United 


States of America, provided, that in the case of unexpired redeemable 
ground rents the premiums paid, if any, shall be amortized over the 
period between date of acquisition and earliest redemption date or 
charged off at any time prior to redemption date; and in the case of 
expired Pe eeeran Te ground rents the premium paid, if any, shall be 
charged off at the time of acquisition. Redeemable ground rents 
purchased at a discount shall be carried at an amount not greater than 
the cost of acquisition. 


(9) Collateral loans secured by pledge of any security named in subdivisions 


(1), (2), (3), (4), (5), (6), (7) and (8) of this subsection; provided that the 
current market value of such pledged securities shall be at all times 
during the continuance of such loans at least twenty-five percent (257) 
more than the unpaid balance of the amount loaned on them. 


(10) Loans upon the policies of the company; provided that the total 


indebtedness against any policy shall not be greater than the loan value 
of such policy. 


(11) No domestic company may directly or indirectly acquire or hold real 


property except as follows: 

a. Such land and buildings thereon in which it has its principal office 
and such real estate as shall be requisite for the convenient 
transaction of its own business; the amount invested in such real 
property shall not exceed ten per centum (10%) of the investing 
company’s admitted assets, but the Commissioner may grant 
permission to the company to invest in real property for such 
puRpoRe in such increased amount as he may deem proper upon a 

earing held before him. 

b. Property mortgaged to it in good faith as security for loans 
previously contracted for money due. 

c. Property conveyed to it in satisfaction of debts previously contracted 
in the course of its dealings, or purchased at sales upon judgments, 
decrees, or mortgages obtained or made for such debts. 

d. Additional real property and equipment incident to real property, if 
necessary or convenient for the purpose of enhancing the sale 
value of real property previously acquired or held by it under 
paragraphs b and ¢ of this subdivision and subject to the prior 
written approval of the Commissioner. 
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e. 1. Real estate acquired for the purpose of leasing the same to any 
person, firm, or corporation, or real estate already leased 
under the following conditions: 

I. A. Where there has already been erected on said 
property a building or other improvements 
satisfactory to the purchaser, or 

B. Where the lessee shall at its own cost erect thereon, 
free of liens, a building or other improvements 
satisfactory to the lessor, or 

C. Where the lessor under the terms and conditions of a 
lease executed and entered into simultaneously with 
the purchase of the property agrees to erect a 
building or other improvements on said property; 

II. That the said improvements shall remain on the said 
property during the period of the lease, and in cases where 
the said improvements are put upon said property at the 
cost of the lessee the said improvements at the 
termination of the lease shall vest, free of liens, in the 
owner of the real estate; 

III. That during the term of the lease the tenant shall keep 
and maintain the said improvements in good repair. Real 
estate acquired pursuant to the provisions of this 
subparagraph (a)(11)el shall not be treated as an admitted 
asset unless and until the improvements herein required 
shall have been constructed and the lease agreement 
entered into in accordance with the terms of this 
subparagraph, nor shall real estate acquired pursuant to 
this subparagraph (a)(1l)el be treated as an admitted 
asset in an amount exceeding the amount actuall 
invested reduced each year by at least two percent (2%) 
of the investment allocable to the improvements on such 
real estate. The total investments of any company under 
this subparagraph (a)(11)el shall not exceed six percent 
(6%) of its assets, nor more than fifty percent (507%) of its 
capital and surplus whichever is less. 

2. Subject to approval of the Commissioner, real estate for 
recreation, hospitalization, convalescent and _ retirement 
purposes of its employees. Such investment under this 
subparagraph (a)(11)e2 shall not exceed five percent (5%) of 
the company’s surplus. 

3. Subject to the approval of the Commissioner, real estate for 
public or private housing developments. Such investment 
under this subparagraph (a)(11)e3 shall be subject to and not 
exceed the limitation provided for in the last sentence of 
subparagraph (a)(11)el III hereof. 

4. No investment shall be made by any company pursuant to this 
paragraph e which will cause such company’s investment in 
all real property owned or held by it directly or indirectly to 
exceed ten percent (10%) of its assets. 

f. Itis unlawful for any such incorporated company to purchase or hold 
real estate in any other case or for any other purpose. Real estate 
acquired under paragraph (a)(11)a and subparagraph (a)(11)e2 of 
this section which has ceased to be used or to be necessary for the 
purposes stated therein shall be sold within five years thereafter, 
unless the company procures a certificate from the Commissioner 
that the interest af te company will materially suffer by a forced 
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sale of such real estate in which event the time for the sale may 
be extended to such a time as the Commissioner may direct in the 
certificate. Any real estate acquired under paragraphs b, c, and d 
of this subdivision (11) shall be sold within five years after the 
company has acquired title thereto; provided, that the 
Commissioner may in his discretion extend the five-year period as 
provided hereinabove. Any real estate acquired under 
subparagraph (a)(11)el of this section shall within five years after 
the termination or expiration of such lease be sold or released for 
an additional term pursuant to the provisions of subparagraph 
(a)(11)e1; provided, that the Commissioner may in his discretion 
extend the five-year period as provided hereinabove. Nothing 
contained herein prevents any insurance company from improving 
or conveying its real estate, notwithstanding the lapse of five years 
without having procured such certificate from the Commissioner. 


(12) Electronic and mechanical machines constituting a data processing and 


accounting system if the cost of such system is at least twenty-five 
thousand dollars ($25,000), but not more than two percent (2%) of its 
admitted assets, which cost shall be amortized in full over a period not 
to exceed 10 calendar years. 


(13) Interest, rents or other fixed income due and accrued on any of the 


investments named in subdivisions (1), (2), (8), (4), (5), (7), (8), (9), (10) 
and (11) of this subsection pursuant to regulations promulgated by the 
Commissioner. 


(14) Notwithstanding any expressed or implied prohibitions, a company 


may, after the date of the enactment of this subdivision, invest in 
investments which do not otherwise qualify under any other provision 
of this subsection; provided, however, that the investments authorized 
by this subdivision shall not exceed the lesser of (i) five percent (5%) 
of its admitted assets or (ii) the amount by which total admitted assets 
exceed total liabilities (except capital) plus six hundred thousand dollars 
($600,000) as shown on its last annual statement preceding the date of 
Ee acquisition of such investment as filed with the Commissioner of 
nsurance. 


(15) To the extent necessary to satisfy the investment requirements as to 


reserves and entire capital, if any, and minimum required surplus, no 
company shall make any investment in or loan on any of the securities 
mentioned in this section, which are in default as to principal or interest 
or as a which the dividend on the last preceding dividend date has been 
passed. 


(b) General Provisions. 
(1) The entire reserves of a domestic life insurance company, as used in this 


section, shall be the sum of: 

Net present value of all outstanding policies in force (less 
reinsurance); reserves for accidental death benefits and total and 
permanent disability benefits (less reinsurance); present value of sup- 
plementary contracts and including dividends left with the company 
to accumulate at interest; liability on policies canceled and not 
included in “net reserve” upon which a surrender value may be 
demanded, and policy claims and losses outstanding, less amount 
of net uncollected and deferred premiums. 


(2) No investment or loan, except loans made on the company’s own policies, 


shall be made by any domestic insurer unless the same be authorized 
or puektlg by the board of directors, or by a committee appointed b 
the board and charged with the duty of supervising or making suc 
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investment or loan. The minutes of any such committee shall be 
recorded and a report shall be submitted to the board of directors. 

(3) No life insurance company doing business in this State shall make any 
loan to any director or officer of such insurer, either directly or 
indirectly; nor shall such insurer make any loan to any other corporation 
or business unit in which such officer or director is substantially 
interested; nor shall any such director or officer accept any such loan 
directly or indirectly. 

No director or officer of any such insurance company doing business 
in this State shall receive any money or valuable thing either directly 
or indirectly, or through any substantial interest in any other 
corporation or business unit, for negotiating, procuring, reeommending 
or aiding in any purchase or sale of property or loan from such insurer 
nor be pecuniarily interested either as principal, coprincipal, agent or 
beneficiary, in any such purchase, sale or loan, nor shall any financial 
obligation of any such director or officer be guaranteed by such 
insurer. 

Nothing contained in this section shall be construed as prohibiting 
a director or officer of any such insurance company or fraternal benefit 
society from receiving the usual salary, compensation or emoluments 
for services rendered in the ordinary course of his duties as a director 
or officer, if such salary, compensation or emoluments be authorized 
by vote of the board of directors of such insurer, nor as prohibiting the 
payment to a director or officer of any such insurer who is a licensed 
attorney-at-law of a fee or fees in connection with loans made by any 
such insurer if and when such fees are paid by the borrower and do 
not constitute a charge against any such insurer; and, provided, that 
nothing herein contained shall prevent a life insurance corporation from 
making a loan upon a policy held therein by the borrower not in excess 
of the net value thereof. 

A substantial interest in any corporation or business unit is defined 
to mean an interest equivalent to ownership or control by a director or 
officer or the aggregate ownership or control by all directors and 
officers of the same insurance or surety company or fraternal benefit 
society, of ten percentum (10%) or more of the stock of such corporation 
or business unit. 

(4) When any of the investments mentioned in this section and held by any 
domestic insurer are of doubtful value, or without ascertainable value 
on a public exchange, unless the company by placing some of them upon 
the market and obtaining a bona fide offer therefor shall so establish 
a value, the Commissioner shall have the authority to cause the same 
to be appraised and such appraisement shall be taken to be the true 
value thereof. In such case, the appraisement shall be made by two 
disinterested and competent persons, one to be appointed by the 
Commissioner and one to be appointed by the company; in the event 
these two fail to agree, they shall appoint a third disinterested and 
competent person and the estimate of the value of such investment as 
arrived at by these three shall be taken to be the true value thereof. 

(5) When any of the investments mentioned in this section shall default in 
the payment of interest or dividends after having been purchased by 
the company, such investments shall thereafter be carried at their 
respective market values or at valuations fixed in accordance with 
regulations promulgated by the Commissioner. 

(6) The investments made by domestic companies on and after March 6, 
1945, shall be in accordance with the provisions of this section, and any 
investments made prior to March 6, 1945, shall be made to conform to 
the requirements of this Article by not later than three years after 
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March 6, 1945, but the Commissioner may, on application by the 
company extend the time for such conformance for each period or 
periods as he may deem proper on the showing made, if he is satisfied 
that such company will suffer materially by the forced sale of an 
securities or property not conforming; and the Commissioner shall 
grant a hearing to the company upon request. 

(7) Notwithstanding any provision of this Chapter to the contrary, domestic 
insurance companies may be authorized by their charter to own, 
maintain and operate radio and television stations; provided, no such 
company may make any investment in the ownership, maintenance and 
operation of such stations in an amount greater than fifty percent (507) 
of the excess of its surplus over the minimum surplus required for the 
organization of such company. 

(c) Other Investments; Investments Unlawfully Acquired. — After satisfying 
the requirements hereinbefore set forth any funds of any domestic company in 
excess of its entire capital, if any, and minimum required surplus and reserves 
as defined in subdivision (b)(1) of this section shall be invested in such other 
securities or in any such safe manner as may be approved by the Commissioner. 

Whenever it appears by examination as authorized by law that an insurance 
company organized under the laws of this State has acquired any investments 
in violation of the law in force at the date of such acquisition it is the duty of 
the Commissioner to disallow the amount of such investments, if wholly 
ineligible, or the amount of the value thereof in excess of any limitation 
prescribed in the law and to deduct such amount as a nonadmitted asset of such 
company. In any determination of the financial condition of any such company 
such amount shall be deducted as a nonadmitted asset of such company. 

(d) Investments of Foreign and Alien Companies. 

(1) The Commissioner may refuse a new or renewal license to any foreign 
company if he finds that its investments do not comply in substance 
with the investment requirements and limitations imposed by this 
section uRon like domestic companies wherever authorized to do the 
same kind or kinds of insurance business. 

(2) No alien company shall be authorized to do business in this State unless 
its general State deposits and its trusteed assets comply in substance 
with the requirements and limitations of this section applicable to like 
domestic companies wherever authorized to do the same kind or kinds 
of insurance business, except that foreign investments shall be allowed 
to the following extent only: 

a. Bonds, notes or other evidences of indebtedness issued or 
guaranteed by the government of the country in which such alien 
company was organized or by any province or other major political 
subdivision thereof and not in default as to principal or interest in 
an amount not exceeding the minimum capital required of a 
domestic stock company wherever authorized to do the same kind 
or kinds of insurance business. 

b. Bonds, notes or other valid and legally authorized obligations issued 
assumed or guaranteed by the Dominion of Canada or any province 
thereof or other political subdivisions, and such securities of 
corporations of the Dominion of Canada as may be approved by 
the Commissioner which are not in default as to principal or 
interest not exceeding ten percent (10%) of the total admitted 
assets of the United States branch of such company. (1899, c. 54, 
sh Taheve S475 11907 koa 08) 9981911) ¢):82::1918%¢..200; C. 
4-8 ho04s1928,-¢,1olO20, C187; 1945) ¢.886):1947,'cn721:.1951, 
© 284) Ga7slis. 8; 1955).¢2178,'s. 15.1959: cu 28671961, .cex263,,.378; 
1967; ¢:'842;/1969,.c. 1199; 1971, c. 386, s..1; 1973, ¢. 2389, s. 5.) 
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Cross References. — As to authority to invest 
in bonds guaranteed by the United States, see 
§ 53-44. As to authority to invest in bonds or 
notes secured by mortgages insured by the Fed- 
eral Housing Administrator, see § 53-45. See also 
§ 58-60 as to investments in federal farm loan 
bonds, and see § 142-29 as to investments in re- 
funding bonds of North Carolina. 
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sions as to obligations issued by a farm credit 
institution pursuant to the Farm Credit Act of 
Lak 

For brief comment on the second 1951 amend- 
ment, see 29 N.C.L. Rev. 398. 

Cited in Charlotte Liberty Mut. Ins. Co. v. 
State ex rel. Lanier, 16 N.C. App. 381, 192 S.E.2d 
57 (1972). 


Editor’s Note. — The 1973 amendment insert- 
ed in subdivision (5) of subsection (a) the provi- 


§ 58-79.1. Investments; fire, casualty and miscellaneous. — (a) Minimum 
Capital Investments. — Before investing any of its funds in any other classes 
of securities or types of investments, every domestic stock insurance company 
other than a life insurance company or a fraternal benefit association, shall to 
the extent of an amount equal in value to the minimum capital required by law 
for a domestic stock corporation authorized to transact the same kinds of 
insurance, invest its funds only in securities of the classes described in this 
section and which are not in default as to principal or interest. Every domestic 
mutual insurance company, other than a life insurance company, before 
investing any of its funds in any other classes of securities or types of 
investment, shall invest its funds only in such securities to the extent of an 
amount equal in value to the minimum assets or surplus required of such 
company by the laws of North Carolina. Investments equal in value to such an 
amount and of the kind or kinds hereinafter prescribed in this section shall at 
all times be maintained free and clear from any lien or pledge other than as 
impressed upon a deposit with any government within the United States or upon 
trusteed assets held in trust for the security of all its policyholders and creditors. 
Minimum capital investments of such an insurer shall consist of the following 
classes of securities and not less than sixty percent (60%) of the total amount 
of the required minimum capital investments shall consist of the classes 
specified in subdivisions (1) and (2) following: 

(1) Bonds, or other evidences of indebtedness of the United States of 
America or of any of its agencies when such obligations are guaranteed 
as to principal and interest by the United States of America. 

(2) Bonds, or stocks or other evidences of indebtedness which are direct 
obligations of the State of North Carolina or of any county, district or 
municipality thereof. 

(3) Bonds, or other evidences of indebtedness which are direct obligations 
of any state of the United States. 

(4) Mortgage loans or deeds of trust as specified in paragraphs a or c of 
subdivision (6) of subsection (c) on property located in this State. 

(5) Ground rents as specified in subdivision (7) of subsection (c). 

(6) Obligations issued, assumed or guaranteed by the International Bank 
for Reconstruction and Development, Asian Development Bank and 
Inter-American Development Bank. 

(b) Reserve Investments Required. 

(1) After satisfying requirements for minimum capital investments 
specified in subsection (a), any domestic stock or mutual insurance 
company other than a life insurance company or a fraternal benefit 
association, may invest its funds in, or otherwise acquire, or loan upon, 
only the classes of reserve investments as specified in subsection (c), 
unless it shall at all times have and maintain cash and such reserve 
investments (including its minimum capital investments), free from any 
lien or pledge, which, when valued in accordance with the provisions 
of this section, shall be at least equal in amount to fifty per centum 
(50%) of the aggregate amount of its unearned premium and loss 
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reserves as shown by its last sworn statement, annual or quarterly on 
file with the Commissioner. The term “lien or pledge” as used in this 
subsection shall not include any deposit of securities or cash with any 
government, nor trusteed assets, held in trust for the benefit or 
protection of all or any class of the policyholders, or policyholders and 
creditors, of such insurer. 

(2) No securities or other investments shall be eligible for purchase or 
acquisition under this section unless they are interest bearing or income 
paying, but defaults in interest or income occurring subsequent to such 
purchase or acquisition shall not affect the allowance thereof as an 
admitted asset at the market value thereof unless otherwise specifically 
provided in this section. 

(3) Nothing contained in this subsection shall prohibit the acquisition by an 
insurer of other securities of property if distributed to it as a dividend 
or if acquired by it pursuant to a lawful plan of reorganization, or if 
seahead by it pursuant to a lawful and bona fide agreement of bulk 
reinsurance or consolidation. 

(4) Any domestic stock or mutual insurance company other than a life 
insurance company or a fraternal benefit association, which has 
investments fully complying with the requirements of subdivision (1) 
of this subsection may acquire investments eligible under the 
provisions of subsection (d). Any such insurer whose investments do 
not fully comply with such requirements may, during a period of 10 
years from March 6, 1945, acquire such additional kinds of securities 
if acquired in substitution for other securities heretofore lawfully 
acquired by it and if such substitution results in a net reduction in the 
aggregate amount of the insurer’s investments in securities not eligible 
under subsection (c). 

(c) Classes of Reserve Investments. — The reserve investments of every 
domestic stock and mutual insurance company, other than a life insurance 
company or a fraternal benefit association, shall consist of the following: 

(1) Bonds or other evidences of indebtedness, not in default as to principal 
or interest, which are valid and legally authorized obligations issued, 
assumed or guaranteed by the United ietds of America or by any state 
thereof or by any territory or possession of the United States or by the 
District of Columbia, or by any county, city, town, village, municipality 
or district therein or by any political subdivision thereof or by any civil 
division or public instrumentality of one or more of the foregoing, if 
by statutory or other legal requirements applicable thereto, such 
obligations are payable, as to both principal and interest, from taxes 
levied or by such law required to be levied upon all taxable property 
or all taxable income within the jurisdiction of such governmental unit 
or from adequate special revenues pledged or otherwise appropriated 
or by such law required to be provided for the purpose of such payment, 
but not including any obligations payable solely out of special 
assessments on properties benefited by local improvements. 

(2) Obligations, other than those eligible for investment under subdivision 
(6), issued, assumed, or guaranteed by any solvent institution created 
or existing under the laws of the United States or of any state, district 
or territory thereof, which are not in default as to principal or interest, 
and which are qualified under any of the following paragraphs: 

a. Obligations which are secured by adequate collateral security and 
bear fixed interest and if during each of any three, including the 
last two, of the five fiscal years next preceding the date of 
acquisition by such insurer, the net earnings of the issuing, 
assuming or guaranteeing institution available for its fixed 
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charges, as hereinafter defined, shall have been not less than one 
and one-quarter times the total of its fixed charges for such year, 
or obligations which, at the date of acquisition by such insurer, are 
adequately secured and have investment qualities and 
characteristics wherein the speculative elements are not 
predominant. In determining the adequacy of collateral security, 
not more than one third of the total value of such required 
collateral shall consist of stock other than stock meeting the 
requirements of subsection (c). 


b. Fixed interest-bearing obligations, other than those described in 
paragraph a if the net earnings of the issuing, assuming or 
guaranteeing institution available for its fixed charges for a period 
of five fiscal years next preceding the date of acquisition by such 
insurer shall have averaged per year not less than one and one-half 
times its average annual fixed charges applicable to such period 
and if during the last year of such period such net earnings shall 
have been not less than one and one-half times its fixed charges 
for such year. 


c. Adjustment, income or other contingent interest obligations if the 
net earnings of the issuing, assuming or guaranteeing institution 
available for its fixed charges for a period of five fiscal years next 
preceding the date of acquisition by such insurer shall have 
averaged per year not less than one and one-half times the sum 
of its average annual fixed charges and its average annual 
maximum contingent interest applicable to such period and if 
during each of the last two years of such period such net earnings 
shall have been not less than one and one-half times the sum of 
its fixed charges and maximum contingent interest for such year. 


Within the meaning of this section the term “obligation” shall include 
bonds, debentures, notes or other evidences of indebtedness; the term 
“institution” shall include a corporation, a joint stock association and 
a business trust. The term “net earnings available for fixed charges” 
shall mean net income after deducting operating and maintenance 
expenses, taxes other than federal and State income taxes, depreciation 
and depletion, but excluding extraordinary nonrecurring items of 
income or expense appearing in the regular financial statements of the 
issuing, assuming or guaranteeing institutions. The term “fixed 
charges” shall include interest on funded and unfunded debt 
amortization of debt discount, and rentals for leased properties. If net 
earnings are determined in reliance upon qaneotidniad earnings 
statements of parent and subsidiary institutions, such net earnings 
shall be determined after provision for income taxes of subsidiaries and 
after proper allowance for minority stock interest, if any; and the 
required coverage of fixed charges shall be computed on a basis 
including fixed charges and preferred dividends of subsidiaries other 
than those payable by such subsidiaries to the parent corporation or 
to any other of such subsidiaries, except that if the minority common 
stock interest in the subsidiary corporation is substantial, the fixed 
charges and preferred dividends may be apportioned in accordance with 
regulations prescribed by the Commissioner. 


In applying the earnings tests under this section to any issuing, 
assuming or guaranteeing institution, whether or not in legal existence 
during the whole of such five years next preceding the date of 
investment by such insurer, which i at any time or times during such 
five-year period acquired the assets of any other institution or 
institutions by purchase, merger, consolidation or otherwise, 
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substantially as an entirety, or has been reorganized pursuant to the 
bankruptcy law, the earnings of such other predecessor or constituent 
institutions, or of the institution so reorganized, available for interest 
and dividends for such portion of such period as shall have preceded 
such acquisition, or such reorganization may be included in the earnings 
of such issuing, assuming or guaranteeing institution for such portion 
of such period as may be determined in accordance with adjusted or pro 
forma consolidated earnings statements covering such portion of such 
period and giving effect to all stocks or shares outstanding and all fixed 
charges existing, immediately after such acquisition, or such 
reorganization. 

(3) Preferred or guaranteed stocks or shares of any solvent institution, 
created or existing under the laws of the United States or of any state, 
district or territory thereof, if all of the prior obligations, and prior 
preferred stocks, if any, of such institution at the date of acquisition 
by such insurer are eligible as investments under this section; and if 
qualified under paragraph a or paragraph b following: 

a. Preferred stocks or shares shall be deemed qualified if both of the 
following requirements are met: 

1. The net earnings of such institution available for its fixed 
charges for a period of five fiscal years next preceding the date 
of acquisition by such insurer shall have averaged per year not 
less than one and one-half times the sum of its average annual 
fixed charges, if any, its average annual maximum contingent 
interest if any, and its average annual preferred dividend 
requirements applicable to such period; and 

2. During each of the last two years of such period such net 
earnings shall have been not less than one and one-half times 
the sum of its fixed charges, contingent interest and preferred 
dividend requirements for such year. The term “preferred 
dividend requirements” shall be deemed to mean cumulative 
or noncumulative dividends whether paid or not. 

b. Guaranteed stocks or shares shall be deemed qualified if the 
assuming or guaranteeing institution meets the requirements of 
paragraph b of subdivision (2) of subsection (c) construed so as to 
include as a fixed charge the amount of guaranteed dividends of 
such issue or the rental covering the guarantee of such dividends. 

(4) a. Certificates, notes or other obligations issued by trustees or receivers 
of any institution created or existing under the laws of the United 
States or of any state, district or territory thereof, which, or the 
assets of which, are being administered under the direction of any 
court having jurisdiction, if such obligation is adequately secured 
as to principal and interest. 

b. Equipment trust obligations or certificates which are adequately 
secured or other adequately secured instruments evidencing an 
interest in transportation equipment wholly or in part within the 
United States and a right to receive determined portions of rental, 
purchase or other fixed obligatory payments for the use or 
purchase of such transportation equipment. 

(5) Bank and banker’s acceptances and other bills of exchange of the kind 
of maturities made eligible, pursuant to law, for purchase in the open 
market by federal reserve banks. 

(6) a. Bonds or evidences of indebtedness other than those described in 
subdivision (2) of subsection (c) which are secured by first 
mortgages or deeds of trust upon unencumbered fee simple or 
improved leasehold real property located in the United States. Real 
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propery shall not be deemed to be encumbered within the meaning 
of this section, by reason of the existence of instruments reserving 
mineral, oil or timber rights, rights-of-way, sewer rights, rights in 
walls, nor by reason of any liens for taxes or assessments not yet 
due, nor by reason of building restrictions or other restrictive 
covenants, nor when such real property is subject to lease under 
which rents or profits are reserved to the owner, if in any event 
the security for such loan is a first lien upon such real property 
and if there is no condition or right of reentry or forfeiture, under 
which such lien can be cut off, subordinated or otherwise disturbed. 
No such mortgage loan or loans made or acquired by any insurer 
on any one property shall, at the time of investment by the insurer, 
exceed two thirds of the value of the real property securing the 
same. No such mortgage loan or loans shall be made or acquired 
by an insurer except after an appraisal made by an appraiser for 
the purpose of such investment. No such mortgage loan made or 
acquired by an insurer which is a participation or a part of a series 
or issue secured by the same mortgage or deed of trust:shall be 
a lawful investment under this paragraph unless the entire series 
or issue which is secured by the same mortgage or deed of trust 
is held by such insurer or unless the insurer holds a senior 
participation in such mortgage or deed of trust giving it 
substantially the rights of a first mortgagee. Except as otherwise 
provided in this section, no domestic stock or mutual insurance 
company, other than a life insurance company or a fraternal 
benefit association, shall invest in or loan upon the security of an 
one property more than twenty-five thousand dollars ($25,000) or 
more than two per centum (2%) of its total admitted assets, 
whichever is the greater. In no event shall the total investments 
of any such insurer in the kinds permitted under this subdivision 
exceed forty per centum (40%) of its total admitted assets. 


b. Purchase money mortgages or like securities received by it upon the 


sale or exchange of real property acquired pursuant to subdivision 
(8) of this subsection (c). 


ce. Bonds or notes secured by mortgage or trust deed guaranteed or 


insured by the Federal Housing Administration under the terms 
of an act of Congress of the United States of June 27, 1934, entitled 
the “National Housing Act,” as heretofore or hereafter amended. 


(7) Ground rents in the District of Columbia or any state of the United 
States of America, provided, that in the case of unexpired redeemable 
ground rents the premium paid, if any, shall be amortized over the 
period between date of acquisition and redemption date; and in the case 
of expired redeemable ground rents the premium paid, if any, shall be 


charged off at the time of acquisition. Redeemable ground rents 


purchased at a discount shall be carried at an amount not greater than 
the cost of acquisition. 


(8) Real estate only if acquired or used for the following purposes in the 


following manner: 
a. The land and the building thereon in which it has its principal office 


or offices. 


b. Such as shall be requisite for its convenient accommodation in the 


transaction of its business. 


c. Such as shall have been acquired in satisfaction of loans, mortgages, 


liens, judgments, decrees or other debts previously owing to such 
insurer in the course of its business or in connection with the 
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default in payment of a loan insured under any mortgage guaranty 
policy of credit insurance. 

d. Such as shall have been acquired in part payment of the 
consideration on the sale of real property owned te it, if each such 
transaction shall have effected a net reduction in the company’s 
investment in real property. 


e. Additional real property and equipment incident to real property, if 
necessary or convenient for the purpose of enhancing the sale 
value of real property previously acquired or held by it pursuant 
to the provisions of paragraph c¢ or d of this subdivision (8). 

All real property acquired pursuant to paragraphs a and b of this 
subdivision shall be disposed of within five years after it shall have 
ceased to be necessary for the convenient accommodation of such 
insurer in the transaction of its business, and all real property acquired 
pursuant to paragraphs c, d and e of this subdivision shall be disposed 
of within five years after the date of acquisition, unless in either case 
the Commissioner shall certify that the interests of the insurer will 
suffer materially by the forced sale thereof, in which event the time 
for disposal of such real property may be extended for such time as 
the Commissioner shall prescribe in such certificate. No real property 
shall be acquired by any domestic stock or mutual insurance company 
other than a life insurance company or a fraternal benefit association, 
pursuant to paragraphs a, b, d or e of this subdivision (8), except with 
the approval of the Commissioner. 

(9) a. Any domestic stock or mutual insurance company, other than a life 
insurance company or a fraternal benefit association, may invest 
in, or otherwise acquire or loan upon, bonds, notes or other 
evidences of indebtedness which are valid and legally authorized 
obligations issued, assumed or guaranteed by the Dominion of 
Canada or any province thereof and which are not in default as to 
principal or interest; but the aggregate amount of such 
investments which are held at any time by any such insurer, 
together with all Canadian investments held ag it pursuant to the 
following paragraph b shall not exceed ten percent (107%) of its total 
admitted assets, except where a greater amount is permitted 
pursuant to the following paragraph b, in which case the provisions 
of this subdivision shall not be applicable. 

b. Any domestic stock or mutual insurance company, other than a life 
insurance company or a fraternal benefit association, which is 
authorized to do business in a foreign country or possession of the 
United States or which has outstanding insurance or reinsurance 
contracts on risks located in a foreign country or possession of the 
United States, may invest in, or otherwise acquire or loan upon 
securities and investments in such foreign country or possession 
which are substantially of the same kinds, classes and investment 
grades as those eligible for investment under the foregoing 
subdivisions of this subsection; but the aggregate amount of such 
investments in a foreign country or a possession of the United 
States and of cash in the currency of such country or possession 
which is at any time held by such insurer shall not, except as 
provided in the next preceding paragraph a, exceed one and one- 
half times the amount of its reserves and other obligations under 
such contracts or the amount which such insurer is required by law 
to invest in such country or possession, whichever shall be greater. 

(10) Stock and debentures, or either, of any housing company organized 

under the public housing law of this State, to the extent and upon such 


497 


§ 58-79.1 CH. 58. INSURANCE § 58-79.1 


conditions as may be authorized by the Commissioner, provided all of 
the stock of such housing company has been or is to be originally issued 
to one or more insurance companies. 

(d) Residue and Surplus Fund Investments. — After satisfying the 
requirements for minimum capital investments, any domestic stock or mutual 
insurance company, other than a life insurance company or fraternal benefit 
association, which has accumulated and maintains reserve investments as 
required in subsection (b), may invest any portion of the remainder of its funds 
in, or otherwise acquire or loan upon, any of the classes of investments eligible 
under subsection (c) and any stock or shares, bonds or obligations, including 
voting trust certificates, certificates of deposit, interim receipts, and other 
similar instruments representing stock or shares, bonds or obligations eligible 
hereunder, or in investments in loans made by banks or trust companies secured 
by the assignment of cash surrender values of at least equal amount, in life 
insurance policies issued by life insurance companies licensed to do business in 
the State of North Carolina, except the following prohibited investments: 

(1) Obligations, stock or other securities of any corporation, association or 
other business unit which is insolvent at the time of such acquisition 
or loan, except securities eligible for investment under subsection (c). 

(2) Any mortgage or deed of trust, or any real property or any interest 
therein, which does not come within the class of investments specified 
in subdivisions (6) and (7) of subsection (c). 

(3) Any capital stock of the investing insurer. 

(4) Stocks, bonds or other securities issued by any corporation, if a majorit 
of the outstanding stock of such corporation, or a majority of the ae 
having cae powers of such corporation is, or will be after such 
acquisition, directly or indirectly owned by such insurer or by or 
through one or more of its officers or directors holding the same, for 
the benefit of such insurer or of its stockholders, or owned by a parent 
corporation or subsidiary of such insurer, parent corporation or 
subsidiary thereof, or owned by any combination of the insurer, its 
parent corporation, its subsidiaries or its stockholders. Nothing 
contained in this subdivision shall be deemed to prevent any investment 
in the stock, bonds or other securities of a corporation organized 
exclusively to hold and operate real estate acquired by such insurer in 
accordance with and subject to the provisions of subsection (c), nor an 
investment in the stock of another insurance corporation nor an 
investment in stocks, bonds or other securities of any corporation which 
is engaged exclusively in a kind of business properly incidental to the 
insurance business of such insurer, including an investment in 
securities of any corporation engaged in the financing of insurance 
premiums, or in such incidental business and the business of holding 
and operating real estate. 

(5) Stocks, bonds or other securities issued by a corporation, other than an 
insurance corporation, having more than twenty per centum (20%) of 
its assets invested in insurance company stocks directly or indirectly, 
including proportionate equities or interest in insurance company 
stocks held through any intermediate subsidiary or subsidiaries of such 
issuing corporation. 

(6) Stocks, bonds or other securities issued by a corporation, other than an 
insurance corporation, if a majority of the stock having voting powers 
of such issuing corporation is owned directly or indirectly by or for the 
benefit of one or more officers or directors of such insurer. 

(7) Foreign investments, meaning stocks or shares, bonds or obligations of 
any person or governmental or business unit of or in a foreign countr 
or any subdivision thereof, except such as conform substantially with 
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the limitations imposed by this subsection upon like domestic 
investments; but the aggregate amount of foreign investments held by 
such insurer under this subdivision of subsection (d) and under 
subdivision (9) of subsection (c) shall not exceed ten per centum (10%) 
of its total admitted assets or one and one-half times the amount of its 
reserves and other obligations under such contracts or the amount 
necessary to enable it to establish and carry on an insurance business 
in such foreign country, directly or through a subsidiary corporation, 
whichever shall be greater. 

(8) Any investment which is found by the Commissioner to be against public 
policy or designed to evade any prohibition of this section. Nothing 
contained herein shall be deemed to prohibit any such insurer from 
accepting securities, otherwise ineligible, which may be distributed 
pursuant to any plan of reorganization or dissolution. 

(e) Limitation of Investments. — Except as more specifically provided in this 
section, no domestic stock or mutual insurance company, other than a life 
insurance company or fraternal benefit association, shall have more than ten 
percent (10%) of its total admitted assets invested in, or loaned upon the 
securities of any one institution; but this restriction shall not apply to the classes 
of governmental obligations (including those eligible under paragraph c, 
subdivision (6) of subsection (c)) eligible for minimum capital investments of such 
insurer nor to investments in stocks of other insurance companies. No domestic 
stock or mutual insurance company, other than a life insurance company or 
fraternal benefit association shall hereafter acquire any real property of the tind 
or kinds specified in paragraphs a and b of subdivision (8) of subsection (c), if 
the value of such real property, together with the value of all such real property 
then held by it, exceeds ten per centum (10%) of its total admitted assets except 
as more specifically provided in this section. 

(f) Disposal or Reduction of Investments Unlawfully Acquired. — Every 
domestic stock and mutual insurance company, other than a life insurance 
company or fraternal benefit association, shall dispose of any investments 
acquired in violation of the law in force at the date of such acquisition, and in 
any determination of the financial condition of any such insurer, the amount of 
the value of such investments, if wholly ineligible, or the amount of the value 
thereof in excess of any limitation prescribed in this section, shall be deducted 
aS an unadmitted asset of such insurer. 

(¢) Investments of Foreign and Alien Insurers. 

(1) The Commissioner may refuse a new or renewal license to any foreign 
insurer, if he finds that its investments do not comply in substance with 
the investment requirements and limitations imposed by this section 
upon like domestic insurers hereafter organized to do the same kind 
or kinds of insurance business. The Commissioner may recognize like 
securities of the home state of a foreign insurer as minimum capital 
investments in lieu of the securities specified in subdivisions (2) and (4) 
of subsection (a). 

(2) No alien insurer shal] be authorized to do business in this State unless 
its general State deposits and its trusteed assets comply in substance 
with the requirements and limitations of this section applicable to like 
domestic insurers hereafter organized to do the same kind or kinds of 
insurance business, except that foreign investments shall be allowed 
to the following extent only: 

a. Bonds, notes or other evidences of indebtedness issued or 
guaranteed by the government of the country in which such alien 
insurer was organized or by any province or other major political 
subdivision thereof and not in default as to principal or interest, 
may be recognized as reserve investments under subsection (c) in 
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an amount not exceeding the minimum capital required of a 
domestic stock insurer hereafter organized to do the same kind or 
kinds of insurance business. 


b. Bonds, notes or other valid and legally authorized obligations issued, 
assumed or guaranteed by the Dominion of Canada or any province 
thereof which are not in default as to principal or interest may be 
included in the trusteed assets of such alien insurer in an amount 
not exceeding ten percent (10%) of the total admitted assets of the 

_ United States branch of such insurer. 


(h) Valuation of Investments. 


(1) The investments of every stock and mutual insurance company, other 
than a life insurance company or a fraternal benefit association, 
authorized to do business in this State, except securities subject to 
amortization and except as otherwise provided in this section, shall be 
valued, in the discretion of the Commissioner, at their market value, 
or at their appraised value, or at prices determined by him as 
representing their fair market value. If the Commissioner finds that 
in view of the character of investments of any such insurer authorized 
to do business in this State it would be prudent for such insurer to 
establish a special reserve for possible losses or fluctuations in the 
values of its investments, he may require such insurer to establish such 
reserve, reasonable in amount, and may require that such reserve be 
maintained and reported in any statement or report of the financial 
condition of such insurer. The Commissioner may, in connection with 
any examination or required financial statement of an authorized 
insurer require such insurer to furnish him a complete financial 
statement and audited report of the financial condition of an 
corporation of which the securities are owned wholly or partly by eas 
insurer and may cause an examination to be made of any subsidiary 
or affiliate of such insurer. 


(2) The stock of an insurance company shall be valued at its book value as 
shown by its last annual statement or the last report on examination, 
whichever is more recent. The book value of a share of common stock 
of an insurance company shall be ascertained by dividing (i) the amount 
of its capital and surplus less the value of all of its preferred stock, if 
any, outstanding, by (ii) the number of shares of its common stock 
issued and outstanding. Notwithstanding the foregoing provisions, an 
insurer may, at its option, value its Haldinbs of stock in a subsidiar 
insurance company in an amount not less than acquisition cost if seh 
acquisition cost is less than the value determined as hereinbefore 
provided. 


(3) Real estate acquired by foreclosure or by deed in lieu thereof, or in 
connection with the default in payment of a loan insured under any 
mortgage patie policy of credit insurance, in the absence of a recent 
appraisal deemed by the Commissioner to be reliable, shall not be 
valued at an amount greater than the unpaid principal of the defaulted 
loan at the date of such foreclosure or deed, together with any taxes 
and expenses paid or incurred by such insurer at such time in connection 
with such acquisition (but not including any uncollected interest on such 
loan); and the cost of additions or improvements thereafter made b 
such insurer and any amount or amounts thereafter paid by eich 
insurer on any assessments levied for improvements in connection with 
the property; provided, that the value of any property conveyed to any 
mortgage guaranty insurance company in satisfaction of debts or 
guarantees previously contracted in the course of its dealings, or 
purchased at sales upon judgments, decrees or mortgages obtained or 


500 


8 58-79.1 


CH. 58. INSURANCE 8 58-79.1 


made for such debts or guaranties, or acquired upon tender of the 
named insured, whether such property be held by it directly or 
indirectly, together with the value of all such real property then held 
by it shall not exceed thirty percent (30%) of its total admitted assets; 
provided, however, that the Commissioner of Insurance shall have 
So rey from time to time by regulation to fix a lesser percentage of 
admitted assets than provided by this statute, and when so fixed, the 
property so held by such company, directly or indirectly, shall not 


exceed such percentage of its admitted assets. 

(4) Purchase money mortgages shall be valued in an amount not exceeding 
the acquisition cost of such real property or ninety percent (90%) of the 
value of such real property, whichever is less. 

(5) The stock of a subsidiary of an insurer shall be valued on the basis of 


the value of onl 


such of the assets of such subsidiary as would 


constitute lawful investments for the insurer if acquired or held directly 


by the insurer. 


(i) Interest, Dividends and Rent. — In any determination of the financial 
condition of every stock and mutual insurance company, domestic or foreign, 
other than a life insurance company or a fraternal benefit association, authorized 
to do business in this State, amounts due to such insurer may be allowed as an 
admitted asset of such insurer as follows: 

(1) Interest due or accrued on any bond or evidence of indebtedness 
qualifying as an admitted asset which is not in default and which is not 


value 


on a basis including accrued interest. 


(2) Declared and unpaid dividends on stocks and shares unless such amount 
has otherwise been allowed as an admitted asset. 
(3) Interest due or accrued upon a collateral loan in an amount not to exceed 


one year’s interest thereon. 


(4) Interest due or accrued on deposits in solvent banks and trust 
companies, and interest due or accrued on other admitted assets if such 
interest is in the judgment of the Commissioner a collectible asset. 

(5) Interest due or accrued on any real estate mortgage loan which is an 
admitted asset, in amount not exceeding in uy event the amount, if 

e 


any, obtained by subtracting the amount of t 


principal remaining 


unpaid from the value of the property less delinquent taxes thereon; 
but if any interest on such loan is in default more than 18 months, or 


if an 
FaeeaTh 


interest on such loan is in default and any taxes or any 
ment thereof on such property are and have been due and unpaid 


for more than 18 months, no allowance shall be made for any interest 


on such loan. 


(6) Rent due or accrued on real property if such rent is not in arrears for 


more than three months. 


(j) Application of G.S. 58-79, Subdivision (b)(3). — The provisions of 
subdivision (b)(3) of G.S. 58-79 shall apply to all insurance companies doing 
business in this State. (1945, c. 386; 1955, c. 178, s. 2; 1967, c. 624, ss. 2-4; 1971, 


c. 386, s. 2.) 


Investment in the common stock of a sub- 
sidiary represents the ownership of real prop- 
erty. In re Hardware Mut. Ins. Co., 278 N.C. 670, 
180 S.E.2d 840 (1971). 


Investment in Wholly Owned Subsidiary 
Not Admitted Asset. — Where the petitioner’s 
investment in the wholly owned subsidiary 
would enable the petitioner to convert unadmit- 
ted assets into admitted assets, and in so doing 
evade the real property limitation provided by 


the law for appellant insurance company, under 
these circumstances it would not be in the public 
interest to consider the company’s investment in 
its wholly owned subsidiary as an admitted as- 
set. In re Hardware Mut. Ins. Co., 278 N.C. 670, 
180 S.E.2d 840 (1971). 


Reserve Investment Can Consist of Real. Es- 
tate. — Subsection (c)(8) provides that a com- 
pany’s reserve investment can consist of real 
estate but only if used for the company’s princi- 
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pal office or for its convenient accommodation 
in the transaction of its business. In re Hard- 
ware Mut. Ins. Co., 278 N.C. 670, 180 S.E.2d 840 
(1971). 

Subsection (d)(4) allows a company to invest 
in the stock of its wholly owned subsidiary 
subject to the provisions of subsection (c). In re 
Hardware Mut. Ins. Co., 278 N.C. 670, 180 S.E.2d 
840 (1971). 


CH. 58. INSURANCE 


8 58-79.2 


Value of Property May Not Exceed 10% of 
Admitted Assets. — Under subsection (e), a com- 
pany cannot even acquire real property for the 
purposes stated in subsection (c)(8)a and b if the 
value of the acquired property, together with all 
the real property held by the company, exceeds 
10% of its total admitted assets. In re Hardware 
Mut. Ins. Co., 278 N.C. 670, 180 S.E.2d 840 
(1971). 


§ 58-79.2. Establishment of separate accounts by life insurance 
companies. — (a) When used in this section, “variable contract” shall mean any 
individual or group contract issued by an insurance company providing for life 
insurance or annuity benefits or contractual payments or values which vary so 
as to reflect investment results of any segregated portfolio of investments or 
of a designated separate account or accounts in which amounts received or 
retained in connection with any of such contracts have been placed. 


(b) Any domestic life insurance company may, pursuant to resolution of its 
board of directors, establish one or more separate accounts and may allocate 
to such account or accounts amounts received or retained in connection with 
variable contracts (including without limitation proceeds applied under optional 
modes of settlement or under dividend options) to provide for life insurance or 
eae (and benefits incidental hones payable in fixed or variable amounts 
or both. 


(c) In addition to the amounts allocated under subsection (b), such company 
may allocate from its general accounts to such separate account or accounts 
additional amounts, which may include an initial allocation to establish such 
account; provided, that the aggregate amount so allocated shall not exceed one 
per centum (1%) of its admitted assets as of the preceding December 31, or one 
million dollars ($1,000,000), whichever is less, and, provided further, that such 
company shall be entitled to withdraw at any time, in whole or in part, its 
participation in any separate account to which funds have been allocated as 
provided in this subsection (c), and to receive, upon withdrawal, its proportionate 
share of the value of the assets of the separate account at the time of 
withdrawal. 

(d) Except as hereinafter provided, the amounts allocated to any separate 
account and accumulations thereon may be invested and reinvested without 
regard to any requirements or limitations prescribed by the laws of this State 
governing the investments of life insurance companies; provided, that to the 
extent that the company’s reserve liability with regard to (Mbeietite guaranteed 
as to amount and duration, and (ii) funds guaranteed as to principal amount or 
stated rate of interest is maintained in any separate account, a portion of the 
assets of such separate account at least equal to such reserve liability shall be, 
except as the Commissioner may otherwise approve, invested in accordance with 
the laws of this State governing the investments of life insurance companies. 
The investments in such separate account or accounts shall not be taken into 
account in applying the investment limitations applicable to other investments 
of the company. 

(e) With respect to seventy-five percent (757) of the market value of the total 
assets in a separate account no company shall purchase or otherwise acquire 
the securities of any issuer, other than securities issued or guaranteed as to 
principal! or interest by the United States, if immediately after such purchase 
or acquisition the market value of such investment, together with prior 
investments of such separate account in such security taken at market, would 
exceed ten percent (10%) of the market value of the assets of said separate 
account; provided, however, that the Commissioner may waive such limitation 
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if, in his opinion, such waiver will not render the operation of such separate 
account hazardous to the public or the policyholders in this State. 

(f) Unless otherwise permitted by law or approved by the Commissioner, no 
company Shall purchase or otherwise acquire for its separate accounts the voting 
securities of any issuer if as a result of such acquisition the insurance company 
and its separate accounts, in the aggregate, will own in excess of ten percent 
(10%) of the total issued and outstanding voting securities of such issuer 
provided that the foregoing shall not apply with respect to securities held in 
separate accounts, the voting rights in sas are exercisable only in accordance 
with instructions from persons having interests in such accounts. 

(g) The limitations provided in subsections (e) and (f) above shall not apply 
to the investment with respect to a separate account in the securities of an 
investment company registered under the Investment Company Act of 1940, 
provided that the investments of such investment company aa in substance 
with subsections (e) and (f) hereof. 

(h) The income, if any, and gains and losses, realized or unrealized, from 
assets allocated to each account shall be credited to or charged against the 
account without regard to other income, gains or losses of the company. 

(i) Unless otherwise approved by the Commissioner, assets allocated to a 
separate account shall be valued at their market value on the date of valuation, 
or if there is no readily available market, then as provided under the terms of 
the contract or the rules or other written agreement applicable to such separate 
account; provided, that unless otherwise approved by the Commissioner that 
perneg of the assets of such separate account equal to the company’s reserve 
lability with regard to the guaranteed benefits and funds referred to in 
subsection (d) hereof, if any, shall be valued in accordance with the rules 
otherwise applicable to the company’s assets. The reserve liability for variable 
contracts shall be determined in accordance with actuarial procedures that 
recognize the variable nature of the benefits provided and any mortality 
guarantees. 

(j) If and to the extent so provided under the applicable contracts, that portion 
of the assets of any such separate account equal to the reserves and other 
contract liabilities with respect to such account shall not be chargeable with 
liabilities arising out of any other business the company may conduct. 

(k) The life insurance company shall have the power and the company’s 
charter shall be deemed amended to authorize such company to do all things 
necessary under any applicable state or federal law in order that variable 
contracts may be lawfully sold or offered for sale. To the extent such compan 
deems it necessary to comply with any applicable federal or state laws, suc 
company, with respect to any separate account, including without limitation any 
separate account which is a management investment company or a unit 
investment trust, may provide, for neers having an interest therein, 
appropriate voting and other rights and special procedures for the conduct of 
the business of such account, including without limitation special rights and 
procedures relating to investment policy, investment advisory services, selection 
of independent public accountants, and the selection of a committee, the 
members of which need not be otherwise affiliated with such company, to 
manage the business of such account. This Bros Shall not affect existing 
laws pertaining to the voting rights of the life insurance company’s 
policyholders. 

(1) Amounts allocated to a separate account in the exercise of the power 
granted by this section shall be owned by the company, and the company shall 
not be, or hold itself out to be, a trustee with respect to such amounts. 

(m) The company shall not, in connection with the allocation of investments 
or expenses, or in any other respect, discriminate unfairly between separate 
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accounts or between separate and other accounts, but this provision shall not 
require the company to follow uniform investment policies for its accounts. 

(n) No sale, exchange or other transfer of assets may be made by a company 
between any of its separate accounts or between any other investment account 
and one or more of its separate accounts unless, in case of a transfer into a 
separate account, such transfer is made solely to establish the account or to 
support the operation of the contracts with respect to the separate account to 
which the transfer is made, and unless such transfer, whether into or from a 
separate account, is made (i) by a transfer of cash, or (ii) by a transfer of 
securities having a readily determinable market value, provided that such 
transfer of securities is approved by the Commissioner. The Commissioner may 
approve other transfers among such accounts if, in his opinion, such transfers 
would not be inequitable. 

(o) Any contract providing benefits payable in variable amounts delivered or 
issued for delivery in this State shall contain a statement of the essential 
features of the procedure to be followed by the company in determining the 
dollar amount of such variable benefits. Any such contract under which the 
benefits vary to reflect investment experience, including a group contract and 
any certificate in evidence of variable benefits issued thereunder, shall state that 
such dollar amount will so vary and shall contain on its first page a statement 
to the effect that the benefits thereunder are on a variable basis. 

(p) Any variable annuity contract providing benefits payable in variable 
amounts issued under this section may include as an incidental benefit provision 
for payment on death during the deferred period of an amount not in excess of 
the greater of the sum of the premiums or stipulated payments paid under the 
contract or the value of the contract at time of death; such contracts will be 
deemed not to be contracts of life insurance and therefore not subject to the 
provisions of the insurance law governing life insurance contracts. Provision for 
any other benefit on death during the deferred period will be subject to such 
insurance provisions. 

(q) No domestic life insurance company and no other life insurance company 
shall deliver or issue for delivery within this State any contracts under this 
section unless it is licensed or organized to do a life insurance or annuity business 
in this State, and the Commissioner of Insurance is satisfied that its financial 
condition and its methods of operation in connection with the issuance of such 
contracts will not render its operation hazardous to the public or its policyholders 
in this State. In determining the qualification of a company requesting authorit 
to deliver such contracts within this State, the Commissioner of Insurance shall 
consider, among other things: 

(1) The history and financial condition of the company; 

(2) The character, responsibility and general fitness of the officers and 
directors of the company; and 

(3) The law and regulations under which the company is authorized in the 
state of domicile to issue variable annuity contracts. The state of entry 
of an alien company shall be deemed its place of domicile for this 
purpose. 

If the company is a subsidiary of an admitted life insurance company, or 
affiliated with such company through common management or ownership, it 
may be deemed by the Commissioner to have met the provisions of this 
aupaeetgn if either it or the parent or affiliated company meets the requirements 

ereof. 

(r) The Commissioner of Insurance shall have sole and exclusive authority to 
regulate the issuance by life insurance companies and the sale of such contracts 
and to issue such reasonable rules and regulations as may be necessary to carry 
out the purposes and provisions of this section, and such contracts and the life 
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insurance companies which issue them shall not be subject to the Securities Law 
of North Gekcliits nor to the jurisdiction of the Secretary of State thereunder. 

(s) Except for G.S. 58-207 in the case of a variable annuity contract and G.S. 
58-201.2, 58-207 and 58-211(1) in the case of a variable life insurance policy and 
except as otherwise provided in this section, all pertinent provisions of the 
insurance laws of this State shall apply to separate accounts and contracts 
issued in connection therewith. Any individual variable life insurance contract, 
delivered or issued for delivery within this State, shall contain reinstatement and 
nonforfeiture provisions appropriate to such a contract. Any group variable life 
insurance contract, delivered or issued for delivery within this State, shall 
contain grace provisions appropriate to such a contract. Any individual variable 
annuity contract, delivered or issued for delivery within this State, shall contain 
reinstatement provisions appropriate to such a contract. (1965, c. 166; 1969, c. 
GLG: sue id eemsol see OToR C490.) 


Editor’s Note. — The 1973 amendment de- 
leted “annuity” preceding “contract” where the 
word first appears in subsection (a) and inserted 
“life insurance or’ near the middle of subsection 
(a), deleted “annuity” preceding “contract” near 
the middle of subsection (b) and added all of sub- 
section (b) beginning with the first parenthesis. 
The amendment substituted, at the beginning of 
subsection (f), the language beginning “Unless 
otherwise permitted” and ending “will own’”’ for 
“No separate account shall invest in the voting 
securities of a single issuer in an amount.” The 


“contracts” in the last sentence of subsection (1), 
rewrote subsection (k), inserted ‘‘under which 
the benefits vary to reflect investment experi- 
ence” and substituted ‘“‘so vary” for ‘will vary 
to reflect investment experience” in the second 
sentence of subsection (0). In subsection (q), the 
amendment added the second sentence of sub- 
division (8) and rewrote the last paragraph of the 
subsection. The amendment also added the first 
exception clause at the beginning of the first 
sentence of subsection (s) and added the second, 
third and fourth sentences of subsection (s). 


amendment also deleted “annuity” preceding 


§ 58-80. Valuation of bonds and other evidences of debt; discretion of 
Commissioner of Insurance. — All bonds or other evidences of debt having a 
fixed term and rate held by any life insurance company, assessment life 
association, or fraternal beneficiary association authorized to do business in this 
State may, if amply secured and not in default as to principal and interest, be 
valued as follows: if purchased at par, at the par value; if purchased above or 
below par, on the basis of the purchase price adjusted so as to bring the value 
to par at maturity, and so as to yield in the meantime the effective rate of interest 
at which the purchase was made: Provided, that the purchase price shall in no 
case be taken at a higher figure than the actual market value at the time of 
purchase; and provided further, that the Commissioner of Insurance shall have 
full discretion in determining the method of calculating values according to the 
foregoing rule. (1921, c. 220; C. S., s. 6334(a).) 


§ 58-81. Authority to increase or reduce capital stock. — The Commissioner 
of Insurance shall, upon application, examine the proceedings of domestic 
companies to increase or reduce their capital stock, and when found conformable 
to law shall issue certificates of authority to such companies to transact business 
upon such increased or reduced capital: Provided, that in no event shall the said 
capital stock be reduced to an amount less than that required upon organization 
of such company in G.S. 58-77. He shall not allow stockholders’ obligations of 
tf description as part of the assets or capital of any stock insurance company 
unless the same are secured by competent collateral. (1899, c. 54, s. 15; Rev., 
g247382; C.S.,.s: 6335;,1945, c) 386.) 


§ 58-82. Assessment of shares; revocation of license. — When the net assets 
of a company organized under this Article do not amount to more than the 
amount required in G.S. 58-77 for its original capital, it may make good its capital 
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to the original amount by assessment of its stock. Shares on which such an 
assessment is not paid within 60 days after demand shall be forfeitable and may 
be canceled by vote of the directors and new shares issued to make up the 
deficiency. If such company does not, within three months after notice from the 
Commissioner of Insurance to that effect, make good its capital or reduce the 
same, as allowed by this Article, its authority to transact new business of 
insurance shall be revoked by the Commissioner. (1899, c. 54, s. 28; 1908, c. 438, 
s. 4; Rev., s. 4788; C. S., s. 6336; 1945, c. 386.) 


§ 58-83. Increase of capital stock. — Any company organized under the 
provisions of this Chapter may issue pro rata to its Hpathanene certificates of 
any portion of its actual net surplus over and above the minimum required by 
law it deems fit to divide, which shall be considered an increase of its capital 
to the amount of such certificates. The company may, at a meeting called for 
the purpose, vote to increase the amount and number of shares of its capital 
stock, and to issue certificates therefor when paid for in full. In whichever 
method the increase is made, the company shall, within 30 days after the issue 
of such certificates, submit to the Commissioner of Insurance a certificate 
setting forth the amount of the increase and the facts of the transaction, signed 
and sworn to by its president and secretary and a majority of its directors. If 
the Commissioner of Insurance finds that the facts conform to the law, he shall 
endorse his approval thereof; and upon filing such certificate so endorsed with 
the Secretary of State, and the payment of a fee of five dollars ($5.00) for filing 
the same, the company may transact business upon the capital as increased, and 
the Commissioner of Insurance shall issue his certificate to that effect. (1899, 
Cr OAS Sad ROVE. Suit (O40 how: Se OGa boo) 0550.) 


§ 58-84. Reduction of capital stock. — When the capital stock of a company 
organized under this Article is impaired, the company may, upon a vote of the 
majority of the stock represented at a meeting legally called for that purpose, 
reduce its capital stock and the number of shares thereof to an amount not less 
than the minimum sum required by law, but no part of its assets and property 
shall be distributed to its stockholders. Within 10 days after such meeting the 
company must submit to the Commissioner of Insurance a certificate setting 
forth the proceedings thereof and the amount of the reduction and the assets 
and liabilities of the company, signed and sworn to by its president, secretary, 
and a majority of its directors. The Commissioner of Insurance shall examine 
the facts in the case, and if they conform to law, and in his judgment the 
proposed reduction may be made without prejudice to the public, he shall endorse 
his approval upon the certificate. Upon filing the certificate so endorsed with 
the Secretary of State and paying a filing fee of five dollars ($5.00), the company 
may transact business upon the basis of the reduced capita! as though it were 
original capital, and its charter shall be deemed to be amended to conform 
thereto, and the Commissioner of Insurance shall issue his certificate to that 
effect. The company may, by a majority vote of its directors, after the reduction, 
require the return of the original certificates of stock held by each stockholder 
in exchange for new certificates it may issue in lieu thereof for such number 
of shares as each stockholder is entitled to in the proportion that the reduced 
capital bears to the original capital. (1899, c. 54, s. 80; Rev., s. 4735; C.S., s. 6338.) 


§ 58-85. Dividends not payable when capital stock impaired; liability of 
stockholders for unlawful dividends. — No dividend shall be paid by any 
company incorporated in this State when its capital stock is impaired, or when 
such payment would have the effect of impairing its capital stock; and any 
dividend so paid subjects the stockholders receiving it to a joint and several 
liability to the creditors of said company to the extent of the dividend so paid. 
(1899, ¢.54,:s. 31; 1903; :c. 536, s.°3; Rev., s..4786; C.’S., s. 683931945, ¢386:) 
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§ 58-85.1. Payment of dividends impairing financial soundness of 
company or detrimental to policyholders. — Each domestic insurance 
company in North Carolina shall be restricted by the Commissioner from the 
payment of any dividends to its stockholders whenever the Commissioner 
determines from examination of such company’s financial condition that the 
payment of future dividends would impair ne financial soundness of the 
company or be detrimentai to its policyholders, and such restrictions shall 
continue in force until such future date when the Commissioner may specifically 
permit the payment of dividends to stockholders by the company through a 
written authorization. Nothing contained in this section and no action taken by 
the Commissioner shall in any way restrict the liability of stockholders under 
the preceding section [G.S. 58-85]. (1945, ¢c. 386.) 


§ 58-86. Loans insufficiently secured. — Whenever it appears by 
examination, as authorized by law, that an insurance company, organized under 
the laws of this State, holds, as collateral security for the payment of any loan, 
any stock, bond, or security of whatever description, which has not a cash market 
value of at least twenty-five per centum (25%) more than the amount of such 
loan, the Commissioner of Insurance may require the reduction of the loan or 
an increase of the collateral security, so that the security shall be at least 
twenty-five per centum (25%) in excess of the amount loaned. If the company 
fail to comply with this requirement within 10 days after receiving written notice 
thereof from the Commissioner, it is the duty of the Commissioner to disallow 
the loan and to deduct the amount thereof from the assets of the company. If 
it appears, upon examination, that any such insurance company holds, as 
security for any loan, a mortgage upon real estate which is not a first lien, or 
that the value of the real estate is less than fifty per centum (50%) in excess 
of the loan which it is mortgaged to secure, the Commissioner of Insurance may 
disallow the loan and deduct the amount thereof from the assets of the company 
holding it, after having given the company at least 20 days’ notice, in writing, 
to change or conform the loan to the requirements of this section. (19038, c. 536, 
58/6" 7; SRevs, s2473T) GiS.,°s £6340.) 


§ 58-86.1. Certain officers debarred from commissions. — No officer or 
other person whose duty it is to determine the character of the risk, and upon 
whose decision the application shall be accepted or rejected by an insurance 
company, shall receive as any part of his compensation a commission upon the 
premiums, but his compensation shall be a fixed salary and such share in the 
net profits as the directors may determine. Nor shall such officer or person be 
an employee of any officer or agent of the company. (1899, c. 54, s. 32; 1908, 
eer abo A IOV Gr 4155) Cis 1084 (ie LOAD, iC..O80.) 


Editor’s Note. — This section was transferred 
from § 58-93. 


§ 58-86.2. Restrictions on purchase and sale of equity securities of 
domestic companies. — (a) Statement of Ownership of Equity Securities. — 
Every person who is directly or indirectly the beneficial owner of more than ten 
percent (10%) of any class of any equity security of a domestic stock insurance 
company or who is a director or an officer of such company shall file in the office 
of the Commissioner on or before the first day of June, 1966, or within 10 days 
after he becomes such beneficial owner, director or officer, a statement, in such 
form as the Commissioner may prescribe, of the amount of all equity securities 
of such company of which he is the beneficial owner, and within 10 days after 
the close of each calendar month thereafter if there has been a change in such 
ownership during such month, shall file in the office of the Commissioner a 
statement, in such form as the Commissioner may prescribe, indicating his 
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ownership at the close of the calendar month and such changes in his ownership 
as have occurred during such calendar month. 


(b) Profit Made from Sale of Equity Security Held Less than Six Months. — 
For the purpose of preventing the unfair use of information which may have 
been obtained by such beneficial owner, director, or officer by reason of his 
relationship to such company, any profit realized by him from any purchase and 
sale, or any sale and purchase, of any equity security of such company within 
a period of less than six months, unless such security was acquired in good faith 
in connection with a debt previously contracted, shall inure to and be recoverable 
by the company, irrespective of any intention on the part of such beneficial 
owner, director or officer in entering into such transaction of holding the 
security purchased or of not repurchasing the security sold for a period 
exceeding six months. Suit to recover such profit may be instituted at law or 
in equity in any court of competent jurisdiction by the company, or by the owner 
of any equity security of the company in the name and in behalf of the company, 
if the company shall fail or refuse to ene such suit within 60 days after request 
or shall fail diligently to prosecute the same thereafter; but no such suit shall 
be brought more than two years after the date such profit was realized. This 
section shall not be construed to cover any transaction where such beneficial 
owner was not such both at the time of the purchase and sale, or the sale and 
purchase, of the equity security involved, or any transaction or transactions 
which the Commissioner by rules and regulations may exempt as not 
comprehended within the purpose of this section. 


(c) Delivery of Security Sold. — It shall be unlawful for any such beneficial 
owner, director or officer, directly or indirectly, to sell any equity security of 
such company if the person selling the security or his principal (i) does not own 
the security sold, or (ii) if owning the security, does not deliver it against such 
sale within 20 days thereafter, or does not within five days after such sale 
deposit it in the mails or other usual channels of transportation; but no person 
shall be deemed to have violated this section if he proves that notwithstanding 
the exercise of good faith he was unable to make such delivery or deposit within 
such time, or that to do so would cause undue inconvenience or expense. 


(d) Sales by Dealers. — The provisions of subsection (b) shall not apply to an 
purchase and sale, or sale and purchase, and the provisions of subsection (c) shall 
not apply to any sale, of an equity security of a domestic stock insurance 
company not then or theretofore held by him in an investment account, by a 
dealer in the ordinary course of his business and incident to the establishment 
or maintenance by him of a primary or secondary market (otherwise than on an 
exchange as defined in the Securities Exchange Act of 1934) for such security. 
The Commissioner may, by such rules and regulations as he deems necessary 
or appropriate in the public interest, define and prescribe terms and conditions 
with respect to securities held in an investment account and transactions made 
in the ordinary course of business and incident to the establishment or 
maintenance of a primary or secondary market. 

(e) Arbitrage Transactions. — The provisions of subsections (a), (b) and (c) of 
this section shall not apply to foreign or domestic arbitrage transactions unless 
made in contravention of such rules and regulations as the Commissioner may 
adopt in order to carry out the purposes of this section. 


(f) “Equity Security” Defined. — The term ‘equity security” when used in 
this section means any stock or similar security; or any security convertible, with 
or without consideration, into such a security, or carrying any warrant or right 
to subscribe to or purchase such a security; or any such warrant or right; or any 
other security which the Commissioner shall deem to be of similar nature and 
consider necessary or appropriate, by such rules and regulations as he may 
prescribe in the public interest or for the protection of investors, to treat as an 
equity security. 
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(g) Exemptions from Requirements of Section. — The provisions of 
subsections (a), (b) and (c) hereof shall not apply to equity securities of a domestic 
stock insurance company if 

(1) Such securities shall be registered, or shall be required to be registered, 
pursuant to section 12 of the Securities Exchange Act of 1934, as 
amended, or if 

(2) Such domestic stock insurance company shall not have any class of its 
equity securities held of record by 100 or more persons on the last 
business day of the year next preceding the year in which equity 
securities of the company would be subject to the provisions of 
subsections (a), (b) and (c) hereof except for the provisions of this 
subdivision (2). 

(h) Rules and Regulations of Commissioner. — The Commissioner shall have 
the power to make such rules and regulations as may be necessary for the 
execution of the functions vested in him by subsections (a) through (g) hereof, 
and may for such purpose classify domestic stock insurance companies, 
securities, and other persons or matters within his jurisdiction. No provision of 
subsections (a), (b) and (c) hereof imposing any liability shall apply to any act 
done or omitted in good faith in conformity with any rule or i iton of the 
Commissioner, notwithstanding that such rule or regulation may, after such act 
or omission, be amended or rescinded or determined by judicial or other 
authority to be invalid for any reason. 

(i) Severability. — If any part or provision of this section or the application 
thereof to any person or circumstance be adjudged invalid by any court of 
competent jurisdiction, such judgment shall be confined in its operation to the 
part, provision or application directly involved in the controversy in which such 
judgment shall have been rendered and shall not affect or impair the validity 
of the remainder of this section or the application thereof to other persons or 
circumstances. (1965, ¢. 127, s. 2.) 


ARTICLE 6A. 
Exchange of Stock. 


§ 58-86.3. Exchange of securities. — Any domestic insurance company with 
capital stock (hereinafter referred to as ‘domestic company”) may adopt a plan 
of exchange providing for the exchange by its shareholders of their stock in the 
domestic company for (i) shares of stock issued by any other domestic stock 
insurance company or other domestic stock corporation organized or 
reorganized under the laws of this State — such other corporation bein 
hereinafter referred to as the “acquiring corporation ’’; (ii) other securities ested 
by the acquiring corporation; (ili) cash; (iv) other consideration; (v) any 
combination of such stock, such other securities, cash or other consideration. For 
the purpose of this Article, a “domestic company” or ‘domestic stock insurance 
company” shall mean a business corporation or a stock insurance company, 
respectively, organized and existing under the laws of the State of North 
Carolina. (1967, c. 938). 


§ 58-86.4. Procedure for exchange. — Subject to the provisions of G.S. 
58-86.3, any domestic company may adopt a plan of exchange with any acquiring 
corporation providing for the exchange of the outstanding stock of the domestic 
company for shares of stock or other securities issued by the acquiring 
corporation or cash or other consideration or any combination thereof in the 
following manner: 

(1) SPERQYAI of the Boards of Directors. — The boards of directors of the 
omestic company and of the acquiring corporation by resolutions shall 
adopt a plan of exchange which shall set forth the terms and conditions 
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of the exchange and the mode of carrying the same into effect and such 
other provisions with respect to the exchange as may be deemed 
necessary or desirable. 


(2) Approval of Commissioner of Insurance. — The domestic company and 
the acquiring corporation shall submit to the Commissioner of 
Insurance three copies of the plan of exchange certified by an officer 
of each as having been adopted in accordance with subdivision (1) of 
this section. Such copies of the plan of exchange shail be accompanied 
by (i) financial statements of the domestic company and the acquiring 
corporation for the last preceding fiscal year, (ii) pro forma financial 
statements of each corporation based on the assumption that the plan 
of exchange was effective as proposed at the end of the last preceding 
fiscal year of the domestic company, (iii) an estimate of expenses 
already incurred and of expenses expected to be incurred in connection 
with the proposed plan of exchange, (iv) a written statement which sets 
forth for each corporation the identity of officers and directors of the 
domestic company and of the acquiring corporation, and (v) any other 
information aan the Commissioner may require with respect to such 
plan. 


No director, officer, member or subscriber of the domestic company 
or of the acquiring corporation, except as is expressly provided by the 
plan filed with the Commissioner of Insurance, eeilicetciné any fee, 
commission, other compensations or valuable considerations whatever, 
for in any manner aiding, promoting, or assisting in the promotion of 
the plan of exchange. 


The Commissioner of Insurance shall hold a public hearing upon the 
terms, conditions and provisions of the proposed plan of exchange to 
determine if the proposed plan of exchange is reasonable, fair and in 
the public interest. At such hearing the shareholders and the 
policyholders of the domestic company and the shareholders of the 
acquiring corporation and also the policyholders of the acquiring 
corporation, if it is an insurance company, and any other interested 
parties shall have the right to appear and to become parties to the 
proceedings. 


Such hearing shall be commenced not less than 30 days after the date 
on which the plan of exchange is presented to the Commissioner. The 
hearing shall be held at such place, date and time as the Commissioner 
shall specify. Notice of the hearing shall be published in a newspaper 
of general circulation in the city or cities wherein are located the 
registered office of the domestic company and of the acquiring 
corporation once a week for two successive weeks, the last publication 
of such notice to be not more than two weeks prior to the hearing date. 
Written notice of the hearing shall be mailed at least 10 days prior to 
the hearing by the domestic company and by the acquiring corporation 
to all of their respective shareholders. All expenses of publication shall 
be borne by the domestic company or the acquiring corporation or both, 
as Shall be specified in the plan of exchange, and the Commissioner may 
charge the domestic company or the acquiring corporation, or both, 
with such of the costs of the hearing as he may deem reasonable. 

The Commissioner shall issue a written order approving the plan of 
exchange as delivered to him by the domestic company and the 
acquiring corporation and such modification therein as the board of 
directors of each such corporation shall approve, if he finds (i) that the 
plan, including all such modification, if effected, will not tend adversely 
to affect the financial stability or management of the domestic company 
or the general capacity or intention to continue the safe and prudent 
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transaction of the insurance business of the domestic company, or of 
the acquiring corporation, if it is a domestic insurance company; (ii) that 
the interests of the policyholders and shareholders of the domestic 
company, and, if the acquiring corporation is a domestic insurance 
company, the policyholders of the acquiring corporation are protected; 
(ili) that the terms and conditions of the plan of exchange and the 
proposed issuance and exchange are fair and reasonable; and (iv) that 
the plan of exchange is consistent with the law and will not conflict with 
the public interest. If the Commissioner fails to approve the plan, he 
shall state his reasons for such failure in his order made on such 
hearing. 

Any order issued by the Commissioner hereunder shall be subject to 
court review in accordance with the provisions of G.S. 58-9.3. 

(3) Approval of Shareholders. — The plan of exchange as approved by the 

ommissioner of Insurance shall then be submitted to a vote of the 
shareholders of the domestic company at an annual or special meeting 
of the shareholders. Netice of the submission of the plan to the 
shareholders shall be included in the notice of such annual or special 
meeting. The plan shall be approved by the shareholders of the domestic 
company upon receiving the affirmative votes representing at least two 
thirds of the outstanding capital stock of the domestic company or such 
larger proportion as may be specified in the plan of exchange. 
Notwithstanding shareholder adoption of the plan of exchange and at 
any time prior to the filing of the certificate setting forth the plan of 
exchange pursuant to G.S. 58-86.5, the plan of exchange may be 
abandoned pursuant to a provision for such abandonment, if any, 
contained in the plan of exchange. 

(4) Objection. — Any shareholder of the domestic company may, by 
following the procedure set forth in G.S. 55-118(b) object to the plan 
of exchange and become entitled, if the plan becomes effective, to be 
paid by the domestic company or the acquiring corporation the fair 
value of his shares in the domestic company. Such payment and the 
amount thereof shall be determined in accordance with the provisions 
of G.S. 55-113(d), (e), (f), (g) and (h). (1967, c. 938.) 


§ 58-86.5. Filing plan of exchange. — Not earlier than 31 days after the date 
of the meeting of shareholders of the domestic company at which the plan of 
exchange was approved by such shareholders, a certificate setting forth (1) the 
plan of exchange and (ii) the vote by which such plan was adopted by the 
shareholders of the domestic company, or (ili) that the plan of exchange has been 
abandoned, shall be signed on behalf of the domestic company by its president 
or a vice-president and also by its secretary or an assistant secretary and shail 
then be presented in triplicate to the Commissioner of Insurance. If the 
certificate indicates that the plan of exchange has been approved by the domestic 
company’s shareholders as required by G.S. 58-86.4(3) and that the facts 
otherwise conform to the law, he shall endorse his approval on the certificate 
and the same shall then be filed as provided in G.S. 55-4. Upon the filing of such 
certificate, the plan of exchange and the issuance and exchange provided for 
therein shall become effective, unless a later date and time is specified in the 
plan of exchange, in which event the plan of exchange and issuance and 
exchange provided for therein shall become effective upon such later date and 
time. (1967, c. 938). 


§ 58-86.6. Effect of exchange. — Upon the plan of exchange becoming 
effective, the exchange provided for therein shall be deemed to have been 
consummated, each shareholder of the domestic company shall cease to be a 
sharehclder of such company and the ownership of all shares of the issued and 
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outstanding stock of the domestic company shall vest in the acquiring 
corporation automatically without any physical transfer or deposit of 
certificates representing such shares. 


Certificates representing shares of the domestic company prior to the plan of 
exchange becoming effective shall, after the plan of exchange becomes 
effective, represent (i) shares of the issued and outstanding capital sock or other 
securities issued by the acquiring corporation, and (ii) the right, if any, to receive 
such cash or other consideration upon such terms as shall be specified in the 
plan of exchange: Provided, that the plan of exchange (i) shall specify that all 
certificates representing shares of stock of the domestic company may, after 
the plan of exchange becomes effective, be exchanged for shares of stock or 
other securities issued by the acquiring corporation or cash or other 
consideration or any combination thereof upon such terms as shall be specified 
in the plan of exchange, and (11) may require that all certificates representing 
shares of stock of the domestic company shall, after the plan of exchange 
becomes effective, represent only the right to receive shares of stock or other 
securities issued by the acquiring corporation or cash or other consideration or 
any combination thereof upon such terms as shall be specified in the plan of 
exchange. (1967, c. 988.) 


§ 58-86.7. Authorized insurance business and regulatory authority. — (a) 
Nothing contained in this Article shall be construed to authorize any insurance 
company to engage in any kind or kinds of insurance business not authorized 
by its articles of incorporation, or to authorize any acquiring corporation which 
is not an insurance company to engage directly in the business of insurance. 
Subsequent to the effective date of the plan of exchange, the Commissioner 
having regard to the findings stated in subdivision (2) of G.S. 58-86.4, shall have 
the authority to require that the affairs of the domestic company be conducted 
in such manner as to assure the continuing safe conduct and transaction of the 
domestic company’s business of insurance. 


(b) If at any time the Commissioner finds, after due notice and opportunity 
to be heard as provided by G.S. 58-9.2, that the business and affairs of the 
acquiring corporation are of such nature or are conducted in such manner as 
to endanger the continued solvency of any domestic insurance company, to be 
harmful to any domestic insurance company, or to impair the rights of any 
policyholder, he shall issue such written order or orders as he deems appropriate 
to assure that the business and affairs of the acquiring corporation are of such 
nature and are conducted in such manner as to no longer endanger the solvency 
of any domestic insurance company, to be harmful to any domestic insurance 
company, or to impair the rights of any policyholder, including an order 
requiring the acquiring corporation to divest itself of the stock of the domestic 
company. 


(c) The Commissioner may examine, at such time or times as he may deem 
appropriate, the financial and business affairs of the acquiring corporation, and 
in connection with any such examination or examinations the acquiring 
corporation shall make available its books, records and accounts, and the 
Commissioner may require from the acquiring corporation and its officers, 
directors and employees the submission of such written or oral statements as 
the Commissioner may deem necessary or advisable. The cost of the examination 
shall be borne by the acquiring corporation at the same rate as is provided for 
under G.S. 58-63(3). 


(d) Any acquiring corporation which owns or controls any domestic insurance 
company shall be subject to all proxy solicitation and insider trading regulations 
promulgated from time to time by the Commissioner of Insurance pursuant to 
statutory authority. 
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(e) It shall be unlawful for any domestic insurance company which has 
exercised the privileges allowed by this Article, except upon written approval 
by the Commissioner and subject to the provisions of GS. 58-79, 

(1) To invest any of its funds in the capital stock, bonds, debentures, or 
other obligations of any acquiring corporation of which it is a 
subsidiary, or of any other subsidiary of any such acquiring 
corporation; 

(2) To accept the capital stock, bonds, debentures, or other obligations of 
an acquiring corporation of which it is a subsidiary or any other 
subsidiary of any such acquiring corporation, as collateral security for 
advances made to any person or company; 

(3) To purchase securities, other assets or obligations under repurchase 
agreement from any acquiring corporation of which it is a subsidiary 
or any other subsidiary of any such acquiring corporation; and 

(4) To make any loan, discount or extension of credit to any acquiring 
corporation of which it is a subsidiary or to any other subsidiary of any 
such acquiring corporation. (1967, c. 938.) 


§ 58-86.8. Powers of Commissioner not affected. — Nothing in this Article 
shall affect the power of the Commissioner to regulate, supervise and control 
insurance companies to the extent of and as provided by this Chapter. (1967, c. 
938.) 


§ 58-86.9. Application of Article to other domestic corporations. — Any 
such domestic corporation, other than a domestic insurance company, which 
Shall acquire the majority of the voting capital stock of any domestic insurance 
company Shall be subject to the regulations contained in this Article; provided, 
however, that the provisions of this Article shall not apply to any domestic 
corporation which has acquired a domestic insurance company or companies 
prior to June 27, 1967. (1967, c. 988.) 


ARTICLE 7. 
Guaranty Fund for Domestic Companies. 


§ 58-87. Guaranty fund established. — Any insurance company formed as 
provided in the preceding Article [Article 6], or now existing by virtue of any 
of the laws of North Carolina, may establish a guaranty fund of not less than 
twenty-five thousand dollars ($25,000) nor more than two hundred thousand 
dollars ($200,000), in the following manner: The company may receive from any 
person, firm, or corporation, money, bonds, or other securities, in such amount 
as may be agreed upon, for the purpose of providing a guaranty fund, to be used 
as hereinafter provided, for payment of the claims of policyholders. Upon the 
receipt of such bonds, money, or other securities by an insuranc2 company, it 
shall issue its certificate, in writing, authenticated as required by law for 
certificates of stock, stating the amount, terms, and conditions of repayment of 
such money or the return of such bonds or other securities, the name of the 
payee or depositor, and the certificate shall also state upon its face that it is 
issued under the provisions of this section. The money, bonds, or other securities, 
when so paid to or deposited with such insurance company, become a part of 
the guaranty fund of the company, and are liable for all the claims of 
policyholders after the general assets of the company have been exhausted. This 
guaranty fund is not liable for the claims or debts due to stockholders or the 
general creditors of such insurance company. No insurance company shall create 
a guaranty fund, as provided in this Article, except upon the approval of a 
majority of its stockholders authorized at any regular or special meeting called 
for the purpose. (1909, c. 922, s. 1; C. S., s. 6341.) 
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§ 58-88. Separate accounts; application of fund. — Every insurance 
company which establishes a guaranty fund under the provisions of this Article 
must keep a separate account of the same on its books, together with a full and 
true list of any securities held therefor. The money and securities belonging to 
the guaranty fund must be invested in the same manner as is now provided by 
law for the investment of other assets of insurance companies; but any bond 
or other securities received by any such insurance company as a part of its 
guaranty fund may be deposited with the Commissioner of Insurance, as is now 
allowed by law, subject to the further provisions of this Article. An insurance 
company receiving said money or securities as a part of its guaranty fund, as 
herein provided, may pay to the person, firm, or corporation from whom the 
same is received an annual dividend of not more than eight percent (8%) on the 
amount of said money or securities. The guaranty fund herein provided for shall 
be applied to the payment of claims of policyholders only when the insurance 
company has exhausted its cash on hel and the invested assets, exclusive of 
uncollected premium; and when the guarantee is in any way impaired the 
directors may make good the whole or any part of such impairment, b 
assessment upon the contingent funds of the company at the date of Aidt 
impairment, if any are available. (1909, c. 922, s. 1; C.S., s. 6342; 1945, c. 386.) 


§ 58-89. Reduction or retirement of fund. — The guaranty fund shall be 
retired when the permanent fund of the company equals two per centum (27) 
of the amount insured upon all policies in force; ad such guaranty fund may 
be reduced or retired by vote of the directors of the company a cil the assent 
of the Commissioner of Insurance, if the net assets of the company above the 
reinsurance reserve and all other claims and obligations, exclusive of the 
guaranty fund, for two years immediately preceding and including the date of 
its last annual statement, are not less than twenty-five per centum (25%) of the 
fund. Due notice of this proposed action on the part of the directors of the 
company must be mailed to each director of the company not less than 80 days 
before the meeting when such action may be taken, and must also be advertised 
in two newspapers of general circulation, to be approved by the Commissioner 
of Insurance, not less than twice a week for a period of not less than four weeks 
before the meeting. No insurance company with a guaranty fund, as 
hereinbefore provided, which has ceased to do new business, may return or retire 
any part of the guaranty fund or divide to its stockholders any part of its general 
assets, except incomes from its investments, until it shall have performed, 
reinsured, or canceled its policy obligations. (1909, c. 922, s. 1; C. S., s. 6343.) 


§ 58-90. Insolvency; return of fund. — In the event of insolvency or 
voluntary liquidation of any such insurance company, the amount of the 
guaranty fund shall be returned to the persons, firms, or corporations, their 
heirs, executors, administrators, successors, or assigns, from which the same 
was received, in full or pro rata, as the case may be, before any amount shall 
be paid from the assets of said company to its stockholders. The intention of 
this section is that the liability of the company for the repayment or the return 
of its guaranty fund, as evidenced by its certificates therefor, as hereinbefore 
provided, avallibe preferred in the distribution of its assets to the stockholders 
and general creditors of the company, other than its policy obligations. (1909, 
P9722 Selle Gar eas 


§ 58-91. Conversion to guaranty fund. — Any insurance company now doing 
business as a domestic insurance company under the laws of this State which 
has received any money or securities to be held as a guaranty capital, guaranty 
surplus, or guaranty fund, may convert the same into a guaranty fund, as 
hereinbefore provided, by mutual agreement between the board of directors of 
the insurance company and the parties from whom the money or securities have 
been received, subject, however, to the approval of the Commissioner of 
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Insurance, and thereupon certificates shall be issued therefor, as hereinbefore 
provided, and the same shall thereafter be held subject to the rights and 
liabilities provided in this Article. (1909, c. 922, s. 2; C.S., s. 6845.) 


ARTICLE 8. 
Mutual Insurance Companies. 


§ 58-92. Mutual insurance companies organized; requisites for doing 
business. — No policy may be issued by a mutual company until the president 
and the secretary of the company have certified under oath that every 
subscription for insurance in the list presented to the Commissioner for approval 
is genuine, and made with an agreement with every subscriber for insurance 
that he will take the policies subscribed for by him within 30 days after the 
granting of a license to the company by the Commissioner to issue policies. (1899, 
CHOC CSSA OR S200 441 90 e139 leis + | O08 Ged oes 24: RheyasswA7 oa: oii. 
93; C. S., s. 63846; 1945, c. 386.) 


§ 58-92.1. Manner of amending charter. — (a) A domestic mutual insurance 
company may hereafter amend its charter in the following manner only: 

(1) A meeting of the board of directors shall be called in accordance with 
the bylaws, specifying the amendment to be voted upon at such 
meeting; 

(2) If at such meeting two thirds of the directors present vote in favor of 
the proposed amendment, then the president and secretary shall under 
oath make a certificate to this effect, which certificate shall set forth 
the call for such meeting, the service of such call upon all directors, and 
the minutes of the meeting relating to the adoption of the proposed 
amendment; 

(3) Said officers shall cause said certificate to be published once a week for 
two consecutive weeks in a newspaper in Raleigh and in the county 
where the company’s principal office is located, or posted at the 
courthouse door if no newspaper be published within the county. Said 
printed or posted notices shall be in such form and of such size as the 
Commissioner may approve, and in addition to setting forth in full the 
certificate required in subdivision (2) shall state that application for 
amending the company’s charter in the manner specified has been 
proposed by the board of directors, and shall also state the time set for 
a meeting of policyholders thereby called to be held at the principal 
office of the company to take action on the proposed amendment. A true 
copy of such notice shall be filed with the Commissioner, and also with 
that official who performs the functions of Commissioner of Insurance 
in each state where the company is licensed to do business. Such 
publication and filing of notices shall be completed at least 30 days prior 
to the date set therein for the meeting of policyholders and due proof. 
thereof shall be filed with the Commissioner at least 15 days prior to 
the date of such meeting. If the meeting at which the proposed 
amendment is to be considered is a special meeting, rather than a 
regular annual meeting of policyholders, such special meeting can be 
called only after the Commissioner has given his approval in writing, 
and the published notice shall show the fact of such approval; 

(4) If at such policyholders’ meeting two thirds of those voting in person 
or by proxy shall vote in favor of any proposed amendment, the 
president and secretary shall make a certificate under oath setting 
forth such fact together with the full text of the amendment thus 
approved. Said certificate shall, within 30 days after such meeting, be 
submitted to the Commissioner for his approval as conforming to the 
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requirements of law, and it shall be the duty of the Commissioner to 
act upon all proposed amendments within 10 days after the filing of 
such certificate with him. 
(b) All charter amendments heretofore issued upon application of the board 
of directors of.any domestic mutual insurance company are hereby validated, 
if otherwise legally adopted. (1948, c. 170; 1947, c. 721) 


Editor’s Note. — For comment on this section, 
see 25 N.C.L. Rev. 441. 


§ 58-93: Transferred to G.S. 58-86.1 by Session Laws 1945, c. 386. 


Editor’s Note. — This section was repealed 
but a part of it was rewritten and transferred as 
stated above. 


§ 58-94. Policyholders are members of mutual companies. — Every person 
insured by a mutual insurance company is a member while his policy is in force, 
entitled to one vote for each policy he holds, and must be notified of the time 
and place of holding its meetings by a written notice or by an imprint upon the 
back of each policy, receipt, or certificate of renewal, as follows: 

The insured is hereby notified that by virtue of this policy he is a member 


OLS The: oashlenhrene Ae insurance company, and that the annual meetings of 
the company are held at its home office on the........ SES a ah pee ngs 
aetifteache year alee nee ees o'clock. 


The blanks shall be duly filled in print and are a sufficient notice. A 
corporation which becomes a member of such company may authorize any 
person to represent it, and this representative has all the rights of an individual 
member. A person holding property in trust may insure it in such company, and 
as trustee assume the liability and be entitled to the rights of a member, but 
is not personally liable upon the contract of insurance. Members may vote by 
proxies, dated and executed within three months, and returned and recorded on 
the books of the company three days or more before the meeting at which they 
are to be used; but no person as proxy or otherwise may cast more than 20 votes. 
(1899 Per 546s 285° Revs 4139 7 a S bo4q (Ludo ce done date tel) 


Protection of Trustee. — This section is an 
enabling statute to protect a trustee from lia- 
bility. Fuller v. Lockhart, 209 N.C. 61, 182 S.E. 
733 (1935). 

Policyholders in a mutual fire insurance 
company are not liable for its debts beyond the 


contingent liability fixed in the policy. Fuller v. 
Lockhart, 209 N.C. 61, 182 S.E. 733 (1935). See 
8§ 58-97.1 to 58-97.3. 

As to county boards of education as _ pol- 
icyholders, see Fuller v. Lockhart, 209 N.C. 61, 
182 S.E. 733 (1935). 


§ 58-95. Directors in mutual companies. — Every mutual insurance 
company shall elect by ballot a board of not less than seven directors, who shall 
manage and conduct its business and hold office for one year or for such term 
as the bylaws provide and until their successors are qualified. The directors need 
not be residents of this State or members of the company. In companies with 
a guaranty capital, one half of the directors shall be chosen by and from the 


Ae ee aa 1899, c. 54, s. 88; Rev., s. 4789; C. S., s. 6349; 1945, c. 386; 1971, 
C. , 


§ 58-96. Mutual companies with a guaranty capital. — A mutual insurance 
company formed as provided in this Chapter, in lieu of the contributed surplus 
required for the organization of mutual companies under the provisions of G.S. 
58-77, or a mutual insurance company now existing, may establish a guaranty 
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capital or surplus of not less than twenty-five thousand dollars ($25,000) nor 
more than one million dollars ($1,000,000), divided into shares of one hundred 
dollars ($100.00) each, which shall be invested in the same manner as is provided 
in this Subchapter for the investment of the capital stock of insurance 
companies. The stockholders of the guaranty capital of a company or owners 
of guaranty surplus are entitled to an annual dividend of not more than ten per 
centum (10%) on their respective shares, if the net profits or unused premiums 
left after all expenses, losses, and liabilities then incurred, together with the 
reserve as provided for, are sufficient to pay the same. The guaranty capital or 
surplus shall be applied to the Aad of losses only when the company has 
exhausted its cash in hand and the invested assets, exclusive of uncollected 
premiums, and when thus impaired, the directors may make good the whole or 
any part of it by assessments upon the contingent funds of the company at the 
date of such impairment. Shareholders and members of such companies are 
Subject to the same provisions of law in respect to their right to vote as apply 
respectively to shareholders in stock companies and policyholders in purely 
mutual companies. This guaranty capital or surplus may be reduced or retired 
by vote of the policyholders of the company and the assent of the Commissioner 
of Insurance, if the net assets of the company above its reserve and all other 
claims and obligations, exclusive of guaranty capital or surplus, for two years 
immediately preceding and including the date of its last annual statement, is not 
less than twenty-five per centum (25%) of the guaranty capital or surplus. Due 
notice of such proposed action on the part of the company must be mailed to 
each policyholder of the company not less than 30 days before the meeting when 
the action may be taken, and must also be advertised in two papers of general 
circulation, approved by the Commissioner of Insurance, not less than three 
times a week for a period of not less than four weeks before such meeting. No 
insurance company with a guaranty capital or surplus, which has ceased to do 
new business, shall divide to its stockholders any part of its assets or guaranty 
capital or surplus, except income from investments, until it has performed or 
canceled its policy obligations. (1899, c. 54, s. 34; Rev., s. 4740; 1911, c. 196, s. 
Das. DOOU N45, Ciosb; LOT, CHto2)) 


§ 58-97. Dividends to policyholders. — Any participating or dividend-paying 
company, stock or mutual, other than life, may declare and pay a dividend to 
policyholders from its surplus which shall include only its surplus in excess of 
any required minimum surplus. No such dividend shall be paid unless fair and 
equitable and for the best interest of the company and its policyholders. In 
declaring any dividend to its policyholders, any such company may make 
reasonable classifications of policies expiring during a fixed period, upon the 
basis of each general kind of insurance covered by such policies and by territorial 
divisions of the location of risks by states, except that in fixing the amount of 
dividends to be paid on each general kind of insurance, which dividends shall 
be uniform in rate and applicable to the majority of risks within such general 
kind of insurance, exceptions may be made as to any class or classes of risk and 
a different rate or amount of baderids paid on such class or classes if the 
conditions applicable to such class or classes differ substantially from the 
condition applicable to the kind of insurance as a whole. Every such company 
shall have an equal rate of dividend for the same term on all policies insuring 
risks in the same classification. The payment of dividends to policyholders shall 
not be contingent upon the maintenance or renewal of the policy. All dividends 
shall be Suid’ to the policyholder unless a written assignment thereof be 
executed. Neither the payment of dividends nor the rate thereof may be 
guaranteed by any company, or its agent, prior to the declaration of the dividend 
by the board of directors of such company. The holders of policies of insurance 
issued by a company in compliance with the orders of any public official, bureau 
or committee, in conformity with any statutory requirement or voluntary 


517 


§ 58-97.1 CH. 58. INSURANCE § 58-98 


arrangement, for the issuance of insurance to risks not otherwise acceptable to 
the company, may be established as a separate class of risks. (1899, c. 54, s. 35; 
Kev, St (41s Gaseutebodls |Goor GasoualoAnt Caod0el 94) Cot2ba 1955, .c.645,) 


Applied, under former statute and as to Cited in Paramore v. Farmers’ Mut. Fire Ins. 
eounty boards of education, in Fuller v. Lock- Ass’n, 207 N.C. 300, 176 S.E. 585 (1934). 
hart, 209 N.C. 61, 182 S.E. 733 (1935). 


§ 58-97.1. Contingent liability of policyholders. — Every insurance 
company shall in its bylaws and policies prescribe the contingent liability, if any, 
of its members for the payment of losses, reserves and expenses not provided 
for by its assets, which contingent liability shall be in accordance with the 
provisions of G.S. 58-77. Each member is liable for the payment of his 
proportionate share of any assessments made by the company in accordance 
with the law, his contract and the bylaws of the company on account of losses 
incurred while he was a member, if he is notified of such assessment within one 
year after the expiration of his policy. When any reduction is made in the 
contingent liability of members, it eral apply proportionately to all policies in 
force. (1945, c. 386.) 


As to county boards of education as _ pol- 
icyholders under former statute, see Fuller v. 
Lockhart, 209 N.C. 61, 182 S.E. 733 (1935). 


§ 58-97.2. Contingent liability printed on policy. — Every insurance 
company licensed to do business in this State shall print upon the filing face of 
its policies in clear and explicit language the full contingent liability of its 
members. (1945, c. 386.) 


§ 58-97.3. Nonassessable policies; foreign or alien companies. — No 
foreign or alien insurance company shall be licensed to issue in this State 
nonassessable policies unless it has a free surplus equal in amount to that 
required of a domestic insurance company, writing the same kind or kinds of 
insurance, and in addition thereto has fully complied with the requirements of 
the government under which it was organized; and no foreign or alien insurance 
company may be licensed to do business in this State to issue assessable policies 
if it issues nonassessable policies in any other state or country unless all policies 
shall state that any assessment shall be for the exclusive benefit of holders of 
policies which provide for such contingent liability and the holders of policies 
subject to assessment shall not be liable to assessment in an amount greater 
in proportion to the total deficiency than the ratio that the deficiency attributable 
to the assessable business bears to the total deficiency. (1945, c. 386.) 


§ 58-98. Waiver of forfeiture in policies assigned or pledged; notice of 
assignment; payment of assessment or premium by assignee or mortgagee. 
— When any policy of insurance is issued by any mutual insurance compan 
or association other than life, organized under the laws of this State and ach 
policy is assigned or pledged as collateral security for the payment of a debt, 
such company or association, by its president and secretary or other managing 
officers, may insert in such policy so assigned or pledged, or attach thereto as 
a rider thereon, a provision or provisions to be approved by the Commissioner 
of Insurance, whereby any or all conditions of the policy which work a 
suspension or forfeiture and especially the provisions of the statute which limits 
such corporation to insure only property of its members, may be waived in such 
case for the benefit of the assignee or mortgagee. In case any such company 
or association shall consent to such assignment of any policy or policies, or the 
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proceeds thereof, it may nevertheless at any time thereafter, by its president 
and secretary or such other officer as may be authorized by the board of 
directors, cancel such policy by giving the assignee or mortgagee not less than 
10 cat notice in writing: Provided, however, a longer period may be agreed 
upon by the company or association and such assignee or mortgagee. And the 
president and secretary of such company or association, with the approval of 
the Commissioner of Insurance, may agree with the assignee or mortgagee upon 
an assessment or premium to be paid to the insurer in case the insured shall not 
pay the same, which shall not be less than such a rate cr sum of money as may 
be produced by the average assessments or premiums made or charged by like 
company or association during a period of five years next preceding the year 
of such agreement and assignment. When an assignment is made as herein 
provided the policy or policies so assigned or pledged, subject to the conditions 
herein, shall remain in full force and effect for the benefit of the assignee or 
mortgagee, notwithstanding the title or ownership of the assured to the property 
insured, or to any interest therein, shall be in any manner changed, transferred 
or encumbered. (Ex. Sess., 1920, c. 79; C. S., s. 6351(a); 1945, ec. 386.) 


§ 58-99. Guaranty against assessments prohibited. — If any director, 
officer, or agent of a mutual insurance company, either officially or privately, 
shall give a guarantee to a policyholder thereof against an assessment to which 
such policyholder would otherwise be liable, he shall be punished by a fine not 
exceeding one hundred dollars ($100.00) for each offense. (1899, c. 54, s. 100; 
Bev e100 a is 000c. L040.-C 350.) 


Cited in Paramore v. Farmers’ Mut. Fire Ins. 
Ass'n, 207 N.C. 300, 176 S.E. 585 (1934). 


§ 58-100. Manner of making assessments; rights and _ liabilities of 
policyholders. — When a mutual insurance company is not possessed of cash 
funds above its reserve sufficient for the payment of insured losses and 
expenses, it must make an assessment for the amount needed to pay such losses 
and expenses upon its members liable to assessment therefor in proportion to 
their several liabilities. The company shall cause to be recorded in a book kept 
for that purpose the order for the assessment, together with a statement which 
must set forth the condition of the company at the date of the order, the amount 
of its cash assets and deposits, notes, or other contingent funds liable to the 
assessment, the amount the assessment calls for, and the particular losses or 
abilities it is made to provide for. This record must be made and signed by the 
directors who voted for the order before any part of the assessment is collected, 
and any person liable to the assessment may inspect and take a copy of the same. 
When, by reason of depreciation or loss of its funds or otherwise, the cash assets 
of such company, after providing for its other debts, are jess than the required 
premium reserve upon its policies, it must make good the deficiency by 
assessment in the manner above provided. If the directors are of the opinion that 
the company is liable to become insolvent they may, instead of such assessment, 
make two assessments, the first determining what each policyholder must 
equitably pay or receive in case of withdrawal from the company and having 
his policy canceled; the second, what further sum each must pay in order to 
reinsure the unexpired term of his policy at the same rate as the whole was 
insured at first. Each policyholder must pay or receive according to the first 
assessment, and his policy shall be cancelled unless he pays the sum further 
determined by the second assessment, in which case his policy continues in force; 
but in neither case may a policyholder receive or have credited to him more than 
he would have received on having his policy canceled by a vote of the directors 
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under the bylaws. (1899, c. 54, ss. 36, 87; Rev., s. 4742; C. S., s. 6353; 1945, ec. 


386.) 


Forfeiture and Waiver. — Failure to pay as- 
sessments, in accordance with the terms of a 
contract of insurance works a forfeiture of the 
policy, but the insurance company may by acts 
of unequivocal character waive such forfeiture. 
Perry v. Farmers Mut. Life Ins. Co., 182 N.C. 
283, 43 S.E. 887 (1908). 

An acceptance of an overdue assessment by 
a fire insurance company, after the property is 
burned, the company having notice thereof, is a 
waiver of the forfeiture of the policy. Perry v. 
Farmers Mut. Life Ins. Co., 1382 N.C. 2838, 48 S.E. 
837 (1908). 

Where mutual fire insurance company relies 
on failure to pay assessment in order to defeat 
recovery on policy, it must show that the as- 
sessment was legally made in conformity with 
the provisions of this section, and where it fails 
to so show and plaintiff insurer testifies that she 


did not get notice of the assessment or of the 
cancellation of the policy, peremptory instruc- 
tions against insurer on the affirmative defense 
are without error. Abernethy v. Mecklenburg 
Farmers’ Mut. Fire Ins. Co., 218 N.C. 28, 195 
S.E. 30 (1938). 

Right of Insured to Withdraw. — Where the 
members of mutual insurance companies have 
enjoyed the protection which membership af- 
fords, they cannot, after a loss has been sus- 
tained, withdraw and refuse to pay their portion 
of the loss. Perry v. Farmers Mut. Fire Ass’n, 
139 N.C. 374, 51 S.E. 1025 (1905). 

Payments of Claims. — The right of each pol- 
icyholder in the defendant company is to have an 
assessment made to pay his loss, and he has no 
claim upon an amount paid to another policy- 
holder. Perry v. Farmers Mut. Fire Ass’n, 
139 N.C. 374, 51 S.E. 1025 (1905). 


§§ 58-101, 58-102: Repealed by Session Laws 1945, c. 386. 


ARTICLE 9. 
Conversion of Stock Corporations into Mutua! Corporations. 


§ 58-103. Domestic stock life insurance corporations authorized to 
convert into mutual corporations; procedure. — Any domestic stock life 
insurance corporation may become a mutual life insurance corporation, and to 
that end may carry out a plan for the acquisition of shares of its capital stock: 
Provided, however, that such plan (i) shall have been adopted by a vote of a 
majority of the directors of such corporation; (ii) shall have been approved by 
a vote of the holders of two thirds of the stock outstanding at the time of issuing 
the call for a meeting for that purpose; (iii) shall have been submitted to the 
Commissioner of Insurance and shall have been approved by him in writing, and 
(iv) shall have been approved by a majority vote of the policyholders (including, 
for the purpose of this Article, the employer or the president, secretary or other 
executive officer of any corporation or association to which a master group 
policy has been issued, but excluding the holders of certificates or policies issued 
under or in connection with a master group policy) voting at said meeting, called 
for that purpose, at which meeting only such policyholders whose insurance shall 
then be in force and shall have been in force for at least one year prior to such 
a meeting shall be entitled to vote; notice of such a meeting shall be given by 
mailing such notice, postage prepaid, from the home office of such corporation 
at least 30 days prior to such meeting to such policyholders at their last known 
postoffice addresses: Provided, that personal delivers of such written notice to 
any policyholder may be in lieu of mailing the same; and such meeting shall be 
otherwise provided for and conducted in such manner as shall be provided in 
such plan: Provided, however, that policyholders may vote in person, by proxy, 
or by mail; that all such votes shall be cast by ballot, and a representative of 
the Commissioner of Insurance shall supervise and direct the methods and 
procedure of said meeting and appoint an adequate number of inspectors to 
conduct the voting at said meeting who shall have power to determine all 
questions concerning the verification of the ballots, the ascertainment of the 
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validity thereof, the qualifications of the voters, and the canvass of the vote, 
and who shall certify to the said representative and to the corporation the results 
thereof, and with respect thereto shall act under such rules and regulations as 
shall be prescribed by the Commissioner of Insurance; that all necessar 
expenses incurred by the Commissioner of Insurance or his representative shall 
be paid by the corporation as certified to by said Commissioner. Every payment 
for the acquisition of any shares of the capital stock of such corporation, the 
purchase price of which is not fixed by such plan, shall be subject to the approval 
of the Commissioner: Provided, that neither such plan, nor any payment 
thereunder, nor any payment not fixed by such plan, shall be a approved by the 
Commissioner, if the making of such payment shall reduce the assets of the 
corporation to an amount less than the entire liabilities of the corporation, 
including therein the net values of its outstanding contracts according to the 
standard adopted by the Commissioner of Insurance, and also all other funds, 
contingent reserves and surplus which the corporation is required by order or 
direction of the Commissioner of Insurance to maintain, save so much of the 
surplus as shall have been appropriated or paid under such plan. (1987, ¢c. 231, 
Sa 


Editor’s Note. — For discussion of act from 
which this Article is codified, see 15 N.C.L. Rev. 
359. 


§ 58-104. Stock acquired to be turned over to voting trust until all stock 
acquired; dividends repaid to corporation for beneficiaries. — If a domestic 
stock life insurance corporation shall determine to become a mutual life 
insurance corporation it may, in carrying out any plan to that end under the 
provisions of G.S. 58-103, acquire any shares of its own stock by gift, bequest 
or purchase. And until all such shares are acquired, any shares so acquired shall 
be acquired in trust for the policyholders of the corporation as hereinafter 
provided, and shall be seed. and transferred on the books of the corporation 
to not less than three nor more than five trustees, and be held by them in trust 
and be voted by such trustees at all corporate meetings at which stockholders 
have the right to vote until all of the capital stock of such corporation is acquired, 
when the entire capital stock shall be retired and canceled; and thereupon, unless 
sooner incorporated as such, the corporation shall be and become a mutual life 
insurance corporation without capital stock. Said trustees shall be appointed and 
vacancies shall be filled as provided in the plan adopted under G.S. 58-108. Said 
trustees shall file with the corporation and with the Commissioner of Insurance 
a verified acceptance of their appointments and declaration that they will 
faithfully discharge their duties as such trustees. After the payment of such 
dividends to stockholders or former stockholders as may have been provided in 
the plan adopted under G.S. 58-103, all dividends and other sums received by 
said trustees on said shares of stock so acquired, after paying the necessary 
expenses of executing said trust, shall be immediately repaid to said corporation 
for the benefit of all who are or may become policyholders of said corporation 
and entitled to participate in the profits thereof, and shall be added to and 
become a part of the surplus earned by said corporation, and be apportionable 
aa as a part of said surplus among said policyholders. (1987, c. 231, s. 
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ARTICLE 10. 
Assessment Companies. 


§ 58-105. Copies of charter and bylaws filed. — Every corporation, society, 
or organization of this or any other state or country, transacting business under 
this department upon the cooperative or assessment plan, must file with the 
Commissioner of Insurance, before beginning to do business in this State, a copy 
of its charter or articles of association, and the bylaws, rules, or regulations 
referred to in its policies or certificates and made a part of such contract. Bylaws 
or regulations not so filed with the Commissioner of Insurance will not avoid 
or affect any policy or certificate issued by such company or association. (1899, 
eno4qsodba.Rey,1s. 2190 0G) So iscanb,) 


Cross References. — As to mutual insurance 
companies generally, see 88 58-92 to 58-100. As 


to fraternal orders and societies, see § 58-263 et 
seq. 


§ 58-106. Contracts must accord with charter and bylaws. — Every policy 
or certificate or renewal receipt issued to a resident of this State by any 
corporation, association, or order transacting therein the business of insurance 
upon the assessment plan must be in accord with the provisions of the charter 
and bylaws of such corporation, association, or order, as filed with the 
Commissioner of Insurance. It is unlawful for any such domestic or foreign 
insurance company or fraternal order to transact or offer to transact any 
business not authorized by the provisions of its charter and the terms of its by- 
laws, or, through an agent or otherwise, to offer or issue any policy, renewal 
certificate, or other contract whose terms are not in clear accord with the 
powers, terms, and stipulations of its charter and bylaws. (1899, c. 54, s. 84; 1903, 
ULB OMS Horan ev aS 4 fo lems Coot) 


The contract of insurance must conform to 
the charter and bylaws, and these are as autho- 
rized by the state of its origin. Hollingsworth v. 
Supreme Council of Royal Arcanum, 175 N.C. 
615, 96 S.E. 81 (1918), distinguishing Caldwell 
Land & Lumber Co. v. Commissioners of Cald- 
well County, 1740-N .C5634,°94:S:ike; 406 (1917): 

Assessment companies are prohibited from is- 


Duty and Liability under Bylaws. — The 
bylaws of an assessment association when as- 
sented to by the members, as provided in the 
statute, constitute the measure of duty and lia- 
bility of the parties, provided they are reason- 
able and not in violation of any principle of public 
law. Duffy v. Fidelity Mut. Life Ins. Co., 142 
N.C. 108, 55 S.E. 79 (1906): 


suing policies or transacting business not autho- 
rized by their charters. Brenizer v. Royal Ar- 
canum, 141 N.C. 409, 53 S.E. 835 (1906). 


§ 58-107. “Assessment plan” printed on application and policy. — Every 
policy or certificate issued to a resident of the State by any corporation 
transacting in the State the business of life insurance upon the assessment plan, 
or admitted to do business in this State on the assessment plan, shall print in 
bold type near the top of the front page of the policy, upon every policy or 
certificate issued upon the life of any such resident of the State, the words 
“issued upon the assessment plan’; and the words “assessment plan” shall be 
printed conspicuously upon every application, circular, card, and any and all 
printed documents issued, Eeeulated or caused to be circulated by such 
corporation within the State. (1918, c. 159, s. 1; C. S., s. 6858; 1929, c. 93, s. 1; 
1938, c. 84; 1945, c. 386.) 


§ 58-108. Revocation for noncompliance. — If any corporation or 
association transacting insurance business in this State on the assessment plan 
or issuing any policy upon the life of a resident of North Carolina upon the 
assessment plan shall fail or refuse to comply with the foregoing section [G.S. 
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58-107], the Commissioner of Insurance shall forthwith suspend or revoke all 
authority of such corporation or association and of its agents to do business in 
thisiptatesfLOl3sic? 1o9es a2. S:, 0s. (6859: 


§ 58-109. Deposits and advance assessments required. — Every domestic 
insurance company, association, order, or fraternal benefit society doing 
business on the assessment plan shall collect and keep at all times in its treasury 
one regular loss assessment sufficient to pay one regular average loss; and no 
such company, association, order, or fraternal benefit society shall be licensed 
by the Commissioner of Insurance unless it makes and maintains with him for 
the protection of its obligations at least five thousand dollars ($5,000) in United 
States or North Carolina bonds, in farm loan bonds issued by federal loan banks, 
or in the bonds of some city, county, or town of North Carolina to be approved 
by the Commissioner of Insurance, or deposit with him a good and suificient 
bond , secured by a deed of trust on real estate situated in North Carolina and 
approved by him, or by depositing with the Commissioner of Insurance a bond 
in an amount of not ae than five thousand dollars ($5,000), issued by any 
corporate surety company authorized to do business in this State. The 
Commissioner of Insurance may increase the amount of deposit to the amount 
of reserve on the contracts of the association or society. The provisions of this 
section shall not apply to the farmers mutual fire insurance associations now 
doing business in the State and restricting their activities to not more than three 
adjacent counties. (Rev., s. 4792; 19138, c..119, s. 1; 1917, c. 191, s. 2; C.8., s. 6860; 
1933, ¢. 47; 1945, c.,386.) 


§ 58-110. Deposits by foreign assessment companies or orders. — Hach 
foreign insurance company, association, order, or fraternal benefit society doing 
business in this State on the assessment plan shall keep at all times deposited 
with the Commissioner of Insurance or in its head office in this State, or in some 
responsible banking or trust company, one regular assessment sufficient to pay 
the average loss or losses occurring among its members in this State during the 
time allowed by it for the collection of assessments and payment of losses. It 
shall notify the Commissioner of Insurance of the place of deposit and furnish 
him at all times such information as he requires in regard thereto; and no such 
company, association, order, or fraternal benefit society shall be licensed by the 
Commissioner unless it makes and maintains with him for the protection of its 
obligations at least five thousand dollars ($5,000) in United States or North 
Carolina bonds, in farm loan bonds issued by federal land banks, or in the bonds 
of some county, city, or town in North Carolina to be approved by the 
Commissioner of Insurance, or a good and sufficient bond or note, secured by 
deed of trust on real estate situate in North Carolina, and approved by the 
Commissioner. (1899, c. 54, s. 84; 1903, c. 488, s. 9; Rev., s. 4713; 19138, ec. 119, 
Peel G1 Ol Mere tte be O04, 104.5..C4 586,) 


§ 58-111: Repealed by Session Laws 1945, c. 377. 


§ 58-112. Revocation of license. — If any such corporation, association, or 
order at any time fails to comply with the provisions of G.S. 58-109 and 58-110 
or shall issue policies or certificates not in accord with its charter and bylaws, 
as provided in this Article, the Commissioner of Insurance shall forthwith 
suspend or revoke all authority to it, and of all its agents or officers, to do 
business in this State, and shall publish such revocation in some newspaper 
published in this State. (1899, c. 54, s. 85; Rev., s. 4798; C. S., s. 6362.) 


§ 58-112.1. Mutual life insurance companies; assessments prohibited. — 
No domestic mutual life insurance company shall, after March 6, 1945, be 
organized to issue any policy of life insurance or any annuity contract which 
provides for the payment of any assessment by any policyholder or member in 
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addition to the regular premium charged for such insurance; nor shall any such 
company have power to levy or collect any such assessment. No foreign or alien 
life insurance company shall be permitted to do business in this State if it does 
Saba in this State or elsewhere, on such or any other assessment plan. (1945, 
c. 886. 


ARTICLE 11. 
Fidelity Insurance Companies. 
§§ 58-113 to 58-118: Repealed by Session Laws 1945, c. 748, s. 2. 
§ 58-119: Repealed by Session Laws 1945, c. 377. 


Editor’s Note. — The repealed section was 
rewritten as § 58-39.2. 


ARTICLE 12. 
Promoting and Holding Companies. 


§ 58-120. Terms defined. — As the terms are used in this Article, 

(1) “Holding corporation” means a corporation or joint-stock association, 
which holds or is engaged in the acquisition of the capital stock or a 
major portion thereof of one or more insurance corporations for the 
purpose of controlling the management thereof, as voting trustee or 
otherwise; 

(2) “Promoting corporation” means a corporation or joint-stock association, 
engaged in the business of organizing or promoting or endeavoring to 
organize or promote the organization of an insurance corporation or 
corporations, or in any way assisting therein; and 

(3) “Securities” means the shares of capital stock, subscription, certificates, 
debenture bonds, and any and all other contracts or evidences of 
ownership of or interest in insurance corporations, or in promoting or 
holding corporations. (1918, c. 182, s. 1; é. »., 5S. 6383.) 


§ 58-121. Certificate of authority to sell securities required. — No 
individual, partnership, association, or corporation, as the agent of another or 
as a broker, shall sell or offer for sale, or in any way assist in the sale in this 
State of the securities of any promoting or holding corporation, or of any 
insurance corporation, which is not at that time lawfully engaged or authorized 
to engage in the transaction of the business of insurance in this State, without 
first procuring, as hereinafter provided, a certificate of authority from the 
Insurance Department to sell such securities; nor shall any individual, 
partnership, association, or corporation sell or offer for sale in this State the 
securities of any promoting or holding corporation, or of any insurance 
corporation which is not at the time of such sale or offer of sale lawfully engaged 
or authorized to engage in the transaction of the business of insurance in the 
State, unless such corporation has first procured from the Commissioner of 
Insurance, as hereinafter provided, a certificate that the corporation has fully 
complied with the provisions of this Article, and is authorized to sell the 
securities. Every certificate issued by the Commissioner of Insurance pursuant 
to the provisions of this Article “jel state in bold type that the Commissioner 
in nO way recommends the securities thereby authorized to be sold, and shall 
be renewable annually, upon written application, filed on or before the first day 
of July of each year, and may be revoked for cause at any time by the 
Commissioner. The Commissioner shall prepare and furnish upon request 
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suitable blank forms of application for the certificates required by this Article. 
(I91SPESISZPSI2 7 GP Ss 896884541955) CP 1798 Shay 


§ 58-122. Application for certificate by agent. — Every individual, 
partnership, association, or corporation desiring or intending to sell or to offer 
for sale in this State the securities of insurance corporations or of any holding 
or promoting corporation shall file with the Commissioner of Insurance an 
application for a certificate of such authority. This application must contain a 
statement, verified by oath, setting forth the name and address of the applicant’s 
previous business experience, date and place of birth or organization, and such 
other information as the Commissioner requires. It is the duty of the 
Commissioner to examine the application and to make any further inquiry or 
examination of the applicant as he deems advisable. If upon examination the 
Commissioner finds the applicant, or if a corporation, the officers and directors 
thereof, to be trustworthy persons of good business credit, he may issue to the 
applicant a certificate of authority to sell or offer for sale in this State the 
securities of any insurance corporation, and of any promoting or holding 
corporation previously authorized under this Article, which shall be mentioned 
therein. (1913;"c)}182,s.°3; GoS.,’s: 6385.) 


§ 58-123. Application for certificate by corporation. — Every such 
unauthorized insurance corporation, and every promoting or Melding 
corporation, whose securities are offered for sale in this State, must file with 
the Commissioner of Insurance copies of all securities to be offered for sale, and 
an application for certificate of authority under this Article which shall contain 
a statement in detail of the plans and purposes of such corporation, the amount 
and par value of the securities to be offered for sale, and the selling price 
thereof, the manner in which the money paid in therefor is to be spent or 
employed, the rate of commission to be hata for the sale of such securities, the 
salaries to be paid to the officers of such corporation, and such other information 
as the Commissioner of Insurance requires. No change shall thereafter be made 
in the form or character of the securities to be offered for sale, or in the plans 
or purposes of any such corporation, without the approval thereof in writing by 
the Commissioner. It is the duty of the Commissioner to examine the application 
and other documents filed, and to make any further inquiry or examination of 
the corporation as he deems advisable. If upon examination the Commissioner 
finds that the plans and purposes of the corporation are proper, that its condition 
is satisfactory, that the amount of its securities is reasonable, that the price at 
which such securities are to be sold is adequate, and that the manner in which 
the money is paid in therefor, the rate of commissions to be paid and the salaries 
of officers are fair, he may issue a certificate that the corporation has complied 
with all the provisions of this Article, and is authorized to sell or offer its 
securities for sale in this State. (1913, c. 182, s. 4; C. S., s. 6886.) 


§ 58-124. Approval of advertising matter; misrepresentation. — No printed 
matter may be used in connection with the sale of securities of any such 
promoting, holding, or insurance corporation, for advertising pad ust or in the 
dissemination of information with reference thereto, unless it is first submitted 
to the Commissioner of Insurance and approved by him in writing. No such 
corporation, and no officer, director, or agent thereof, or any other person, 
copartnership, association, or corporation may issue, circulate, or employ or 
cause or permit to be used, issued, circulated, or employed any circular or 
statement, whether printed or oral, misrepresenting or exaggerating the 
earnings of insurance corporations or the value of their corporate stock or other 
securities, or the profits to be derived either directly or indirectly from the 
organization and management of insurance corporations, or of organizing or 
holding corporations. No insurance or other corporation, and no individual, 
copartnership, or association transacting business in this State shall place or 


525 


§ 58-124.1 CH. 58. INSURANCE § 58-1241 


offer to place insurance in any corporation in connection with the sale or 
purchase of the securities of any insurance corporation or of any promoting or 
holding corporation. (1913, c. 182, s. 5; C. S., s. 6887.) 


ARTICLE 12A. 
Insurer Holding Registration and Disclosure Act. 


§ 58-124.1. Definitions. — As used in this Article, the following terms shall 
have the respective meanings hereinafter set forth, unless the context shall 
otherwise require: 

(1) Affilate. — An “affiliate” of, or person “affiliated” with, a specific 
person, is a person that directly, or indirectly through one or more 
intermediaries, controls, or is controlled by, or is under common control 
with, the person specified. 

(2) Commissioner. — The term ‘Commissioner’ shall mean _ the 
Commissioner of Insurance of North Carolina, his deputies, or the 
Department of Insurance of North Carolina, as appropriate. 

(3) Control. — The term “control” (including the terms “controlling,” 
“controlled by’ and “under common control with’) means the 
possession, direct or indirect, of the power to direct or cause the 
direction of the management and policies of a person, whether through 
the ownership of voting securities, by contract other than a commercial 
contract for goods or nonmanagement services, or otherwise, unless 
the power is the result of an official position with or corporate office 
held by the person. Control shall be presumed to exist if any person, 
directly or indirectly, owns, controls, holds with the power to vote, or 
holds proxies representing, ten percent (10%) or more of the voting 
securities of any other person. This presumption may be rebutted by 
a showing made in the manner provided by G.S. 58-124.2(i) that contrel 
does not exist in fact. The Commissioner may determine, after 
furnishing all persons in interest notice and opportunity to be heard and 
making specific findings of fact to support such determination, that 
control exists in fact, notwithstanding the absence of a presumption to 
that effect. 

(4) Insurance Holding Company System. — An “insurance holding company 
system” consists of two or more affiliated persons, one or more of 
which is an insurer. 

(5) Insurer. — The term “insurer” shall have the same meaning as set forth 
in G.S. 58-2(8) except that it shall not include (i) agencies, authorities 
or instrumentalities of the United States, its possessions and territories, 
the Commonwealth of Puerto Rico, the District of Columbia, or a state 
or political subdivision of a state, (ii) fraternal benefit societies, (iii) 
nonprofit medical and hospital service associations, or (iv) nonprofit 
dental service corporations. 

(6) Person. — A “person” is an individual, a corporation, a partnership, an 
association, a joint-stock company, a trust, an unincorporated 
organization, any Similar entity or any combination of the foregoing 
acting in concert, but shall not include any securities broker performing 
no more than the usual and customary broker’s function. 


(7) Subsidiary. — A “subsidiary” of a specified person is an affiliate 
controlied by such person directly, or indirectly, through one or more 
intermediaries. 


(8) Voting Security. — The term “voting security” shall include any 
security convertible into or evidencing a right to acquire a voting 
securityn(l9 TL cwbl3aneels) 
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§ 58-124.2. Registration of insurers. — (a) Registration. — Every insurer 
which is authorized to do business in this State and which is a member of an 
insurance holding company system shall register with the Commissioner, except 
a foreign insurer subject to disclosure requirements and standards adopted by 
statute or regulation in the jurisdiction of its domicile which are substantially 
similar to those contained in this section. Any insurer which is subject to 
registration under this section shall register within 60 days after July 1, 1971, 
or 15 days after it becomes subject to registration, whichever is later, unless 
the Commissioner for good cause shown extends the time for registration, and 
then within such extended time. The Commissioner may require any authorized 
insurer which is a member of a holding company system which is not subject 
to registration under this section to furnish a copy of the registration statement 
or other information filed by such insurance company with the insurance 
regulatory authority of its domiciliary jurisdiction. 

(b) Information and Form Required. — Every insurer subject to registration 
shall file a registration statement on a form provided by the Commissioner, 
which shall contain current information about: 

(1) The capital structure, general financial condition, ownership and 
management of the insurer and any person controlling the insurer; 

(2) The identity of every member of the insurance holding company system; 

(3) The following agreements in force, relationships subsisting, and 
transactions currently outstanding between such insurer and its 
affiliates: | 

a. Loans, other investments, or purchases, sales or exchanges of 

securities of the affiliates by the insurer or of the insurer by its 
affiliates; 

. Purchases, sales, or exchanges of assets; 

. Transactions not in the ordinary course of business; 

. Guarantees or undertakings for the benefit of an affiliate which 
result in an actual contingent exposure of the insurer’s assets to 
liability, other than insurance contracts entered into in the ordinary 
course of the insurer’s business: 

e. All management and service contracts and all cost-sharin 
arrangements, other than cost-allocation arrangements Raed 
upon generally accepted accounting principles; and 

f. Reinsurance agreements covering all or substantially all of one or 
more lines of insurance of the ceding company; and 

(4) Other matters concerning transactions between registered insurers and 
any affiliates as may be included from time to time in any registration 
forms adopted or approved by the Commissioner. 

(c) Materiality. — No information need be disclosed on the registration 
statement filed pursuant to G.S. 58-124.2(b) if such information is not material 
for the purposes of this section. Unless the Commissioner by rule, regulation 
or order provides otherwise, sales, purchases, exchanges, loans or extensions 
of credit, or investments, involving one half of one percent (4% of 1%) or less of 
an insurer’s admitted assets as of the thirty-first day of December next 
preceding, shall not be deemed material for purposes of this section. 

(d) Amendments to Registration Statements. — Each registered insurer shall 
keep current the information required to be disclosed in its registration 
statement by reporting all material changes or additions on amendment forms 
provided by the Commissioner within 15 days after the end of the month in which 
it learns of each such change or addition, provided, however, that subject to G.S. 
58-124.3(c), each registered insurer shall so Ba all dividends and other 
Laake ta to shareholders within two business days fellowing the declaration 
thereof. 


oP 
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(e) Termination of Registration. — The Commissioner shall terminate the 
registration of any insurer which demonstrates that it no longer is a member 
of an insurance holding company system. 

(f) Consolidated Filing. — The Commissioner may require or allow two or 
more affiliated insurers subject to registration hereunder to file a consolidated 
registration statement or consolidated reports amending their consolidated 
registration statement or their individual registration statements. 

(g) Alternative Registration. — The Commissioner may allow an insurer 
which is authorized to do business in this State and which is part of an insurance 
holding company system to register on behalf of any affiliated insurer which 
is required to register under subsection (a) above and to file all information and 
material required to be filed under this section. 

(h) Exemptions. — The provisions of this section shall not apply to any 
insurer, information or transaction if and to the extent that the Commissioner 
by rule, regulation, or order shall exempt the same from the provisions of this 
section. 

(i) Disclaimer. — Any person may file with the Commissioner a disclaimer of 
affiliation with any authorized insurer or such a disclaimer may be filed by such 
insurer or any member of an insurance holding company system. The disclaimer 
shall fully disclose all material relationships and bases for affiliation between 
such person and such insurer as well as the basis for disclaiming such affiliation. 
After a disclaimer has been filed, the insurer shall be relieved of any duty to 
register or report under this section which may arise out of the insurer’s 
relationship with such person unless and until the Commissioner disallows such 
a disclaimer. The Commissioner shall disallow such a disclaimer only after 
furnishing all parties in interest with notice and opportunity to be heard and 
after making specific findings of fact to support such disallowance. 

(j) Violations. — The failure to file a registration statement or any amendment 
thereto required by this section within the time specified for such filing shall 
be a violation of this section. (1971, c. 513, s. 1.) 


§ 58-124.3. Standards. — (a) Transactions with Affiliates. — Material 
transactions by registered insurers with their affiliates shall be subject to the 
following SEM BpAe 

(1) The terms shall be fair and reasonable; 

(2) The books, accounts and records of each party shall be so maintained 
as to clearly and accurately disclose the precise nature and details of 
the transactions; and 

(3) The insurer’s surplus as regards policyholders following any dividends 
or distributions to shareholder affiliates shall be reasonable in relation 
to ee insurer’s outstanding liabilities and adequate to its financial 
needs 

(b) Adequacy of Surplus. — For purposes of this Article, in determining 
whether an insurer’s surplus as regards policyholders is reasonable in relation 
to the insurer’s outstanding liabilities and adequate to its financial needs, the 
following factors, among others, shall be considered: 

(1) The size of the insurer as measured by its assets, capital and surplus, 
reserves, premium writings, insurance in force and other appropriate 
criteria; 

(2) The extent to which the insurer’s business is diversified among the 
several lines of insurance; 

(3) The number and size of risks insured in each line of business; 

(4) The extent of the geographical dispersion of the insurer’s insured risks; 

(5) The nature and extent of the insurer’s reinsurance program; 

(6) The quality, diversification, and liquidity of the insurer’s investment 
portfolio; 
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(7) The recent past and projected future trend in the size of the insurer’s 
surplus as regards policyholders; 


(8) The surplus as regards policyholders maintained by other comparable 
insurers; 


(9) The adequacy of the insurer’s reserves; and 


(10) The quality and liquidity of investments in subsidiaries. The 
Commissioner may treat any such investment as a disallowed asset for 
purposes of determining the adequacy of surplus as regards 
policyholders whenever in his judgment such investment so warrants. 


(c) Dividends and Other Distributions. — No insurer subject to registration 
under G.S. 58-124.2 shall pay any extraordinary dividend or make any other 
extraordinary distribution to its shareholders until (i) 30 days after the 
Commissioner has received notice of the declaration thereof and has not within 
such period disapproved such payment, or (li) the Commissioner shall have 
approved such payment within such 30-day period. 


For purposes of this section, an extraordinary dividend or distribution includes 
any dividend or distribution of cash or other property, whose fair market value 
together with that of other dividends or distributions made within the preceding 
12 months exceeds the greater of (1) ten percent (10%) of such insurer’s surplus 
as regards policyholders as of the thirty-first day of December next preceding, 
or (ii) the net gain from operations of such insurer, if such insurer is a life 
insurer, or the net investment income, if such insurer is not a life insurer, for 
the 12-month period ending the thirty-first day of December next preceding, but 
shall not include pro rata distributions of any class of the insured’s own 
securities. 


Notwithstanding any other provision of law, an insurer may declare an 
extraordinary dividend or distribution which is conditional upon the 
Commissioner’s approval thereof, and such a declaration shall confer no rights 
upon shareholders until (i) the Commissioner has approved the payment of such 
dividend or distribution or (ii) the Commissioner has not disapproved such 
payment within the 30-day period referred to above. (1971, c. 518, s. 1.) 


§ 58-124.4. Examination. — (a) Power of Commissioner. — Subject to the 
limitation contained in this section and in addition to the powers which the 
Commissioner has under G.S. 58-16, relating to the examination of insurers, the 
Commissioner shall also have the power to order any insurer registered under 
G.S. 58-124.2 to produce such records, books, or other information papers in the 
possession of the insurer or its affiliates as shall be necessary to ascertain the 
financial condition or legality of conduct of such insurer. In the event such 
insurer fails to comply with such order, the Commissioner shall have the power 
to examine such affiliates to obtain such information. 


(b) Purpose and Limitation of Examination. — The Commissioner shall 
exercise his power under subsection (a) above only if the examination of the 
insurer under G.S. 58-16 is inadequate or the interests of the policyholders of 
such insurer may be adversely affected. 


(c) Use of Consultants. — The Commissioner may retain at the registered 
insurer’s expense such attorneys, actuaries, accountants and other experts not 
otherwise a part of the Commissioner’s staff as shall be reasonably necessary 
to assist in the conduct of the examination under subsection (a) above. Any 
persons so retained shall be under the direction and control of the Commissioner 
and shall act in a purely advisory capacity. 

(d) Expenses. — Each registered insurer producing for examination records, 
books and papers ee Si pe to subsection (a) above shall be liable for and shall 


pay the expense of such examination in accordance with the provisions of G.S. 
98-16. (1971, ¢;513, s. 1.) 
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§ 58-124.5. Confidential treatment. — All information, documents and 
copies thereof obtained by or disclosed to the Commissioner or any other person 
in the course of an examination or investigation made pursuant to G.S. 58-124.4, 
and ail information reported pursuant to G.S. 58-124.2, shall be given 
confidential treatment and shall not be made public by the Commissioner or any 
other person, except to insurance departments of other states, without the prior 
written consent of the insurer to which it pertains, unless the Commissioner, 
after giving the insurer and its affiliates who would be affected thereby, notice 
and opportunity to be heard, determines that the interests of policyholders, 
shareholders or the public will be served by the publication thereof, in which 
event he may publish all or any part thereof in such manner as he may deem 
appropriate. (1971, c. 513, s. 1.) 


§ 58-124.6. Rules and regulations. — The Commissioner may, upon notice 
and opportunity for all interested persons to be heard, issue such rules, 
regulations, and orders as shall be necessary to carry out the provisions of this 
Articlen (190, icadLo.ese le) 


§ 58-124.7. Injunctions. — Whenever it appears to the Commissioner that 
any insurer or any director, officer, employee or agent thereof has committed 
or is about to commit a violation of this Article or of any rule, regulation, or 
order issued by the Commissioner hereunder, the Commissioner may apply to 
the superior court for the county in which the principal office of the insurer is 
located or if such insurer has no such office in this Bate then to the Superior 
Court for Wake County for an order enjoining such insurer or such director, 
officer, employee or agent thereof from violating or continuing to violate this 
Article or any such rule, regulation or order, and for such other equitable relief 
as the nature of the case and the interests of the insurer’s policyholders, 
creditors and shareholders or the public may require. (1971, c. 518, s. 1.) 


§ 58-124.8. Criminal proceedings. — Whenever it appears to _ the 
Commissioner that any insurer or any director, officer, employee or agent 
thereof has committed a willful violation of this Article, the Commissioner may 
cause criminal proceedings to be instituted in the court having criminal 
jurisdiction for the county in which the principal office of the insurer is located 
or if such insurer has no such office in the State, then in the criminal court for 
Wake County against such insurer or the responsible director, officer, employee 
or agent thereof. Any insurer which willfully violates this Article may be fined 
not more than five hundred dollars ($500.00). Any individual who willfully 
violates this Article may be fined not more than five hundred dollars ($500.00) 
or, if such willful violation involves the deliberate perpetration of a fraud upon 
the Commissicner, imprisoned not more than two years, or both. (1971, ¢. 518, 
PAE 


§ 58-124.9. Receivership. — Whenever it appears to the Commissioner that 
any person has committed a violation of this Article which so impairs the 
financial condition of a domestic insurer as to threaten insolvency or make the 
further transaction of business by it hazardous to its policyholders, creditors, 
shareholders or the public, then the Commissioner may proceed under G.S. 
1-507.1 and 58-155.11 to take possession of the property of such domestic insurer 
and to conduct the business thereof. (1971, ¢c. 513, s. 1.) 


§ 58-124.10. Revocation, suspension, or nonrenewal of insurer’s license. — 
Whenever it appears to the Commissioner that any person has committed a 
violation of this Article which makes the continued operation of an insurer 
contrary to the interests of policyholders or the public, the Commissioner may, 
after giving notice and an opportunity to be pacer determine to suspend, revoke 
or refuse to renew such insurer’s license or authority to do business in this State 
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for such period as he finds is required for the protection of policyholders or the 
public. Any such determination shall be accompanied by specific findings of fact 
and conclusions of law. (1971, ¢. 5138, s. 1.) 


§ 58-124.11. Judicial review; mandamus. — (a) Any person aggrieved by 
any order made by the Commissioner pursuant to this Article may appeal 
therefrom in accordance with the provisions of G.S. 58-9.3. 

(b) Any person aggrieved by any failure of the Commissioner to act or make 
a determination required by this Article may petition the Superior Court of Wake 
County for a writ in the nature of a mandamus or a peremptory mandamus 
directing the Commissioner to act or make such determination forthwith. (1971, 


Cay se els} 


Editor’s Note. — Section 2, c. 518, Session 
Laws 1971, contains a severability clause. 


ARTICLE 18. 


Fire Insurance Rating Bureau. 


§ 58-125. North Carolina Fire Insurance Rating Bureau created. — There 


is hereb 


Rating Bureau.” (1945, ce. 380.) 


The purpose of this Article is to provide for 
the public, at reasonable cost, insurance in finan- 
cially responsible companies. Not only fair play, 
but the accomplishment of this legislative pur- 
pose as well, requires that the premium be fixed 
at a level which will enable the insuring company 
(i.e., the entire insurance industry in this State 
treated as if it were one company) (1) to pay the 
losses which will be incurred during the life of 
the policies to be issued under such rates, (2) to 
pay other operating expenses, and (8) to retain 
a “fair and reasonable profit”? and no more. In 
re North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

The statutory plan of this Article contem- 
plates a uniform premium rate schedule for all 
companies operating in the State. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

In the statutory plan, the State has under- 
taken to make available to its people the eco- 
nomic necessity of fire insurance policies which 
actually insure by authorizing the Bureau to 
propose premium rates just as would a single 
company having a monopoly of the fire insur- 
ance business in North Carolina. To protect the 
public against the danger of exorbitant rates 
for this economic necessity, which danger is in- 
herent in monopolistic price fixing, the legis- 
lature has vested in the Commissioner its own 
authority to withhold approval of such rates 
proposed by the Bureau and to fix rates which 
are fair and reasonable. In re North Carolina 
Fire Ins. Rating Bureau, 275 N.C. 15, 165 
S.E.2d 207 (1969). 


created a bureau to be known as the “‘North Carolina Fire Insurance 


Purpose, etc., of Bureau and of State Au- 
tomobile Rate Administrative Office Com- 
pared. — The purpose and duties of the North 
Carolina Fire Insurance Rating Bureau created 
by this section are quite similar to the purpose 
and duties of the North Carolina Automobile 
Rate Administrative Office created by § 58-246. 
The Commissioners have similar statutory 
guidelines in considering adjustment of fire in- 
surance rates and adjustment of automobile 
bodily injury and property damage insurance 
rates. State ex rel. Commissioner of Ins. v. 
State ex rel. Attorney Gen., 16 N.C. App. 279, 
192 S.E.2d 138 (1972). 

The Bureau is to be regarded as if it were the 
only insurance company operating in North 
Carolina, for rate-making purposes, and as if it 
had an earned premium experience, an incurred 
loss experience and an operating expense experi- 
ence equivalent to the composite of those of the 
companies actually in operation. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

There is no presumption that a rate filing by 
the Bureau is correct and proper. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

The burden is upon the Bureau to show that 
the rate schedule proposed by it is fair and 
reasonable and that it does not discriminate un- 
fairly between risks. In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

Cited in Garvey v. Old Colony Ins. Co., 153 F. 
Supp. 755 (E.D.N.C. 1957). 
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§ 58-126. Scope of Article. — The provisions of this Article shall apply to 
insurance against loss to property located in this State, or to any valuable 
interest therein, by fire, lightning, windstorm, explosion, theft of or physical 
damage to motor vehicles, and all other kinds of insurance which fire insurance 
companies are authorized to write in this State except 

(1) Marine; 

(2) Transportation risks and such kinds of insurance as are designated by 
the Commissioner as inland marine insurance; 

(3) Aircraft risks; 

(4) Rolling stock of railroad corporations and property of interstate 
common carriers used or employed by them in their business of 
carrying freight, merchandise or passengers in interstate commerce; 

(5) Reinsurance. (1945, c. 380.) 


Quoted in In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S8.E.2d 207 (1969). 


§ 58-126.1. Policies combining other coverage with fire insurance. — The 
Commissioner of Insurance is authorized to approve policies combining other 
coverages with fire insurance on property in North Carolina, either for a 
divisible or indivisible premium, provided the provisions of the second page of 
the statutory fire insurance policy as set forth in G.S. 58-176 are included therein 
and, provided further, that such policies shall be under the supervision of the 
North Carolina Fire Insurance Rating Bureau. 

This section does not apply to insurance policies that include the peril of fire 
and which are excepted by law from the requirements for the use of the 
statutory fire insurance Ration (1I955acHo0 tS) 1:) 


§ 58-127. Rating Bureau. — Under the supervision of the Commissioner of 
Insurance who shall call a meeting for that purpose and within six months after 
March 6, 1945, insurance companies authorized to effect insurance in this State 
against the risk of loss by perils within the scope of this Article, shall organize 
a Rating Bureau for the purpose of making rates and rules and regulations 
which affect or determine the price which policyholders shall pay for insurance 
covered by this Article, on property or risks located in this State; and all 
companies now or hereafter authorized to transact such business in this State 
shall become members of such Bureau. 

The government of the Rating Bureau shall be vested in its members, and it 
shall not be subject to the direction or control of any other bureau, association, 
corporation, company, individual or group of individuals. Each member shall 
have one vote. 

The governing board, executive committee or other governing body of the 
Rating Bureau shall be provided for in the bylaws which shall provide also that 
at least one member of such governing body shall be an official of a domestic 
company and shall be a bona fide resident of the State of North Carolina. 

The Rating Bureau shall have power to adopt a constitution and bylaws for 
its government and to adopt reasonable rules and regulations necessary to carry 
out its functions, but such constitution, bylaws, rules and regulations shall not 
be inconsistent with the provisions of this Article, and together with any 
amendments thereto shall be approved by the Commissioner before becoming 
effective. No such constitution, bylaws, rules and regulations shall discriminate 
against any type of insurer because of its plan of operation or otherwise, nor 
shall any insurer be prevented from returning any unused or unabsorbed 
premium deposit, savings or earnings to its Roliceneicets or subscribers. 

The Rating Bureau shall be empowered to subscribe for or purchase any 
necessary service. Subject to the approval of the Commissioner it stil apportion 
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the expenses of its operation among its members equitably in proportion to 
services rendered by the Bureau; provided, however, the Pires may fix a 
minimum annual charge to be paid by each member, not exceeding fifty dollars 
($50.00), and a reasonable admission fee, not exceeding fifty dollars ($50.00). 

The principal office of the Bureau shall be located in the City of Raleigh, North 
Carolina, where all records shall be kept and all business of the Bureau 
transacted; provided that with the approval of the Commissioner branch offices 
of the Bureau may be established within the State. The Bureau shall furnish 
without discrimination its service to its members, and any rating schedule, forms 
or plans of operation which have been approved by the Commissioner and filed 
with the Rating Bureau shall be available for inspection at any reasonable time 
by all members of said Bureau. 

Any member of the Rating Bureau may appeal to the Commissioner from any 
decision of such Bureau and the Commissioner shall, after a hearing held on not 
less than 10 days’ written notice to the appellant and to the Bureau, issue an 
order approving the decision of the Bureau or directing it to give further 
consideration to such proposal. In the event the Bureau fails to take satisfactory 
action, the Commissioner shall make such order as he may see fit. (1945, c. 380.) 


The problem for the rate maker is to deter- 
mine what amount, collected as premiums at the 
inception of the policies hereafter to be issued, 
will enable the company (1) to pay losses to be 
incurred during the life of such policies, at re- 
placement costs prevailing at the time of such 


penses of the company, and (8) to retain a “fair 
and reasonable profit.” In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

Cited in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 


losses, (2) to pay other proper operating ex- 


§ 58-128. Power to secure information. — The Commissioner, his deputy, 
or duly authorized examiner is authorized and empowered at all feseanstie 
times and on reasonable notice to examine all records of the said Rating Bureau 
covering its operations, including its constitution, bylaws, rating schedules, 
rules, regulations and amendments thereto. (1945, c. 380.) 


§ 58-129. Rate information. — Every risk specifically rated in this State shall 
be rated upon schedule after inspection and a survey of such risk shall be made 
and filed in the Rating Bureau office. A copy of such survey shall be furnished 
upon request to the insured or his duly authorized representative without 
charge. (1945, c. 380.) 


§ 58-130. Statistical reports. — Every insurer shall file annually with the 
Rating Bureau or at its option, with a common agency annroved by the 
Commissioner and representative of either stock or nonstock insurers, its 
underwriting experience in this State in accordance with classifications approved 
by the Commissioner. The experience filed with the common agency selected 
etal be consolidated by such agency and a copy of the consolidated result shall 
be filed with the Rating Bureau; provided such insurers shall, if directed by the 
Commissioner, file their individual underwriting experience with such Rating 
Bureau. Such data shall be kept and reports made in such manner and on such 
forms as may be prescribed by the Commissioner. (1945, c. 380.) 


Quoted in In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 


Cited in In re North Carolina Fire Ins. Rating 
Bureau, 245 N.C. 444, 96 S.E.2d 344 (1957). 


§ 58-131. Reasonableness of rates. — The Rating Bureau in making rates 
shall not unfairly discriminate between risks involving essentially the same 
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construction and hazards, and having substantially the same degree of 


protection. (1945, ce. 380.) 


Cross Reference. — See note to § 58-131.2. 

This section prevents discrimination be- 
tween unprotected farm and unprotected non- 
farm properties similar in location, construction 
and hazards, and having substantially the same 
degree of protection. In re North Carolina Fire 
Ins. Rating Bureau, 245 N.C. 444, 96 S.E.2d 344 
(1957). 

Separate Classes of Property May Have 
Same Rate. — Properties need not necessarily 


be included in the same class in order for them 
to have the same fire insurance rate, but sepa- 
rate classes may have the same rate provided the 
location, construction and degree of protection 
are substantially the same for both. In re North 
Carolina Fire Ins. Rating Bureau, 245 N.C. 444, 
96 S.E.2d 344 (1957). 

Quoted in In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 


§ 58-131.1. Approval of rates. — No rating method, schedule, classification, 
underwriting rule, bylaw, or regulation shall become effective or be applied by 
the Rating Bureau until it shall have been first submitted to and approved by 
the Commissioner. Provided, that a rate or premium used or harved in 
accordance with a schedule, classification, or rating method or underwriting rule 
or bylaw or regulation previously approved by the Commissioner need not be 
specifically approved by the Commissioner. Every rating method, schedule, 
classification, underwriting rule, bylaw or regulation submitted to the 
Commissioner for approval shall be deemed approved, if not disapproved by him 


in writing within 60 days after submission. (1945, c. 380.) 


The Commissioner need not approve or 
disapprove a filing by the Bureau in its en- 
tirety. In re North Carolina Fire Ins. Rating Bu- 
reau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

There is nothing in the statutes that requires 
the Commission to accept the rate or rates 
proposed, or to reject them altogether. In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 8.E.2d 207 (1969). 

The Bureau may amend its filing so as to 
propose a smaller increase in premium rates 


than that proposed in the original filing, but, in 
the absence of such amendment, the Commis- 
sioner, upon proper findings of fact supported 
by substantial evidence, may fix premium rates 
at a level such as to allow part but not all of the 
increase proposed by the Bureau. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

Applied in State ex rel. Commissioner of Ins. 
v. State ex rel. Attorney Gen., 16 N.C. App. 724, 
193 8.E.2d 432 (1972). 


§ 58-131.2. Reduction or increase of rates. — The Commissioner is hereby 
empowered to investigate at any time the necessity for a reduction or increase 
in rates. If upon such investigation it appears that the rates charged are 
producing a profit in excess of what is fair and reasonable, he shall order such 
reduction of rates as will produce a fair and reasonable profit only. 


If upon such investigation it appears that the rates charged are inadequate 
and are not producing a profit which is fair and reasonable, he shall order such 
increase of rates as will produce a fair and reasonable profit. 


In determining the necessity for an adjustment of rates, the Commissioner 
shall give consideration to all reasonable and related factors, to the 
conflagration and catastrophe hazard, both within and without the State, to the 
past and prospective loss experience, including the loss trend at the time the 
investigation is being made, and in the case of fire insurance rates, to the 
experience of the fire insurance business during a period of not less than five 
years next preceding the year in which the review is made. 


Any reduction or increase of rates ordered by the Commissioner shall be 
applied by the Rating Bureau subject to his approval within 60 days and shall 
become effective solely to such insurance as is written having an inception date 
on and after the date of such approval. 
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§ 58-131.2 


Whenever the Commissioner finds, after notice and hearing, that the Bureau’s 
application of an approved rating method, schedule, classification, underwriting 
rule, bylaw or regulation is unwarranted, unreasonable, improper or unfair] 
discriminatory he shall order the Bureau to revise or alter the application of welt 
rating method, schedule, classification, underwriting rule, bylaw or regulation 
in the manner and to the extent set out in the order. (1945, c. 380.) 


Insurance rate making is a_ technical, 
complicated and involved procedure carried on 
by trained men. It is not an exact science. Judg- 
ment based upon a thorough knowledge of the 
problem must be applied. Courts cannot abdicate 
their duty to examine the evidence and the ad- 
judication, and to interpret and apply the law, 
but they must recognize the value of the judg- 
ment of an insurance commissioner who is spe- 
cializing in the field of insurance and the efficacy 
of an adjudication supported by evidence of ex- 
perts who devoted a lifetime of service to rate 
making. In re North Carolina Fire Ins. Rating 
Bureau, 2 N.C. App. 10, 162 S.E.2d 671 (1968). 

Fixing Premium Rate Is Exercise of Legisla- 
tive Power. — In fixing by law the premium 
rate, it is the legislative power of the State which 
is being exercised. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

A “fair and reasonable profit” varies from 
time to time, like construction costs and con- 
sumer prices. In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969); 
State ex rel. Commissioner of Ins. v. State ex rel. 
Attorney Gen., 16 N.C. App. 724, 193 S.E.2d 432 
(1972). 

And Is the ultimate question to be deter- 
mined by the Commissioner is whether an in- 
crease in premium rates is necessary in order to 
yield a “fair and reasonable profit” in the im- 
mediate future (i.e., treating the Bureau as if it 
were an operating company whose experience in 
the past is the composite of the experiences of 
all of the operating companies), and if so, how 
much increase is required for that purpose. This 
cannot be determined without specific findings 
of fact, upon substantial evidence, as to (1) the 
reasonably anticipated loss experience during 
the life of the policies to be issued in the near 
future, (2) the reasonably anticipated operating 
expenses in the same period, and (8) the percent 
of earned premiums which will constitute a “fair 
and reasonable profit” in that period. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969); State ex rel. Commissioner 
of Ins. v. State ex rel. Attorney Gen., 16 N.C. 
App. 724, 193 S.E.2d 432 (1972). 

Whether six cents out of each dollar of gross 
revenue, i.e., earned premiums, is a fair and 
reasonable profit, an excessive profit, or an in- 
sufficient profit must be determined by the 
Commissioner from evidence, and this involves 
a projection into the future of past experience 
and present conditions. It involves consideration 


of profits accepted by the investment market as 
reasonable in business ventures of comparable 
risk. In re North Carolina Fire Ins. Rating Bu- 
reau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

A “reasonable profit” cannot be determined 
until there is first a determination of reason- 
able expenses attributable to the business oper- 
ated in this State. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

Duty Imposed by Section. — This section im- 
poses upon the Commissioner the duty of fixing 
such rates as will produce “a fair and reasonable 
profit” and no more. In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

Compliance with Statutory Procedures and 
Standards. — The Commissioner of Insurance 
has no authority to prescribe or regulate pre- 
mium rates except insofar as that authority has 
been conferred upon him by statute. In exercis- 
ing that authority he must comply with the 
statutory procedures and standards. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

The use of past experience to estimate future 
needs involves, of necessity, a projection of 
known data into the unknown future. In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

The Commissioner’s projection of past ex- 
perience and present conditions into the fu- 
ture is presumed to be correct and proper if 
supported by substantial evidence (§ 58-9.3) and 
if he has taken into account all of the relevant 
facts which he is directed by statute to consider. 
In re North Carolina Fire Ins. Rating Bureau, 
275 N.C. 15, 165 S.E.2d 207 (1969). 

Statute Determinative of What Things Are 
Proper for Consideration by Commissioner. — 
The expert opinion of a witness, however well 
informed, as to what things are proper for con- 
sideration by the Commissioner in making his 
projection is not determinative. That is a matter 
determined by the provisions of the statute. In 
re North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

“Prospective Loss Experience” and “Loss 
Trend”. — “Prospective loss experience” and 
the present “loss trend” relate not only to the 
number of fires and to the extent of the physical 
destruction thereby, but also to the cost of re- 
placement of the destroyed property. In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 
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Adjustment of Past Loss Experience. — The 
past loss experience should be adjusted to take 
into account any newly discovered practicable 
procedures and devices for reducing the risk of 
fire. In re North Carolina Fire Ins. Rating Bu- 
reau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

Stopping Adjusting Process After Bringing 
Past Experience to Present Level. — To bring 
past experience to the present level by pro forma 
adjustments of premiums earned and losses in- 
curred, and then to stop the adjusting process, 
is to project into the future the assumption that 
there will be no further change in the incidence 
of fires, in the extent of physical destruction 
thereby, or in the cost of replacing the destroyed 
property. In re North Carolina Fire Ins. Rating 
Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

Evidence that present conditions are not 
those which prevailed during former experi- 
ence is relevant to the translation of the past 
experience into an informed judgment concern- 
ing the future. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

Commissioner May Not Consider Fire Rate 
Based on Less than Five Years’ Experience. — 
Upon hearing of a petition of the Rating Bureau 
for review of fire insurance rates on a particular 
classification, the Commissioner of Insurance 
has no right to consider a rate which is not based 
on experience for a period of not less than five 
years next preceding the year in which the re- 
view is requested. In re North Carolina Fire Ins. 
Rating Bureau, 245 N.C. 444, 96 S.E.2d 344 
(1957). 

Evidence of “Reasonable and Related Fac- 
tors”. — Evidence, otherwise competent, of a 
cost trend, upward or downward, which con- 
tinues from the past into the present, and expert 
testimony, otherwise competent, that such trend 
may reasonably be expected to continue into the 
future, so that future costs will be higher or 
lower than present costs, is evidence of 
“reasonable and related factors” which this sec- 
tion requires the Commissioner to consider in 
making his own projection into the future. It is 
not a proper ground for the rejection of such 
evidence that such projection of an upward or 
downward cost trend into the future has never 
before been used in the rate-making process. 
The statute does not contemplate that proce- 
dures and methods for determining replacement 
costs for the future shall be frozen. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

Fire Insurance Rate Not to Be Fixed upon 
Consideration of Hazard Alone. — It is appar- 
ent under the provisions of this section that the 
General Assembly has never authorized a fire 
insurance rate to be fixed upon a consideration 
of hazard alone. In re North Carolina Fire Ins. 
Rating Bureau, 245 N.C. 444, 96 S.E.2d 344 
(1957). 
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The determination of the cost of replacing 
losses to be incurred at price levels then to pre- 
vail is a matter of informed judgment and not of 
precise calculation. Such judgment can be 
formed only by consideration both of the past 
experience and of the present prevailing condi- 
tions. This is true both as to the number and 
physical extent of the losses to be anticipated 
and as to the cost of replacing such losses as 
they occur. In re North Carolina Fire Ins. Rating 
Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

Recent events reliably indicating a rise or a 
fall in replacement costs previously experi- 
enced is a relevant circumstance in determining 
the extent to which past experience supplies a 
reliable guide to the future in the matter of re- 
placement costs. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S8.E.2d 207 
(1969). 

Statistical evidence which becomes available 
at any time during a public hearing for the estab- 
lishment of fire insurance rates and the use of 
which will produce no unreasonable delay should 
be admitted and taken into consideration in fix- 
ing rates. In re North Carolina Fire Ins. Rating 
Bureau, 2 N.C. App. 10, 162 S.E.2d 671 (1968). 

Requested Increase Based on Loss Ratio of 
a Class as a Whole. — Where requested in- 
crease in insurance rates is based on the loss 
ratio of a class as a whole, objection to finding 
that the Rating Bureau failed to present the loss 
experience for the prior five years on a subclas- 
sification included in the class, is immaterial. In 
re North Carolina Fire Ins. Rating Bureau, 245 
N.C. 444, 96 S.E.2d 344 (1957). 

Testimony of Actuary. — The presence in the 
record of testimony of the actuary for the De- 
partment of Insurance that, in his admittedly 
expert opinion, it would not be “conservative” or 
“proper” for the Commissioner, in fixing rates 
for the future, to consider a projection of the 
present and past cost trend does not afford a 
basis for calling into play the statutory presump- 
tion that the order of the Commissioner, resting 
upon the same conclusion, is correct and proper 
because “supported by substantial evidence.” It 
is held that otherwise competent opinion evi- 
dence as to such projection is, as a matter of law, 
relevant to the determination by the Commis- 
sioner of the probable loss experience of the 
companies during the life of policies to be issued 
in the near future. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

Premium Rates Not Fixed Retroactively. — 
It is not only impractical to fix premium rates 
retroactively, it is expressly required by this sec- 
tion that premium rates fixed in accordance with 
the statutory plan be applied only to policies is- 
sued after the rates are so established. Conse- 
quently, the entire procedure contemplates a 
looking to the future. In re North Carolina Fire 
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Ins. Rating Bureau, 275 N.C. 15, 165 8.E.2d 207 
(1969). 

Formulating new rate-making procedures is 
a policy matter and should rest with the 
Commissioner. In re North Carolina Fire Ins. 
Rating Bureau, 2 N.C. App. 10, 162 S.E.2d 671 
(1968). 

But Not Consideration of Prevailing Cost 
Trends. — In its holding that consideration of 
a prevailing cost trend, established by otherwise 
competent and credible evidence, is “a policy 
matter and should rest with the Commissioner,” 
the Court of Appeals erred and to that extent its 
decision is hereby reversed. In re North Carolina 
Fire Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 
207 (1969). 

Burden upon Rating Bureau. — There is no 
statute or decision that makes a request of the 
Rating Bureau for an increase or decrease in 
rates presumptively correct and proper. The 
Rating Bureau is the movant in the proceeding 
and the burden is upon it to establish that the 
proposed rate is fair and reasonable and that it 
does not “unfairly discriminate between risks 
involving essentially the same construction and 
hazards, and having substantially the same de- 
gree of protection.” In re North Carolina Fire 
Ins. Rating Bureau, 245 N.C. 444, 96 S.E.2d 344 
(1957). 

The mere fact that the Commissioner has 
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heretofore approved 115 different classes of 
property in the State in order that premiums and 
losses with respect to each class may be ascer- 
tained, does not relieve the Rating Bureau of the 
burden of proof to support its request or re- 
quests to the Commissioner for reductions or 
increases in rates. In re North Carolina Fire Ins. 
Rating Bureau, 245 N.C. 444, 96 S.E.2d 344 
(1957): 

Application of Rating Method or Classifica- 
tion by Rating Bureau. — The fact that certain 
classes have been approved does not relieve the 
Commissioner of the duty to determine whether 
the Rating Bureau’s application of an approved 
rating method or classification is unfairly dis- 
criminatory. In re North Carolina Fire Ins. Rat- 
ing Bureau, 245 N.C. 444, 96 S.E.2d 344 (1957). 

Application for an increase in insurance 
rates on unprotected farm dwellings, which 
would result in a higher rate from that applica- 
ble to unprotected nonfarm dwellings, similar in 
location, construction and hazards, and having 
substantially the same degree of protection, was 
properly denied by the Commissioner of Insur- 
ance, Since § 58-131 proscribes such discrimina- 
tion. In re North Carolina Fire Ins. Rating 
Bureau, 245 N.C. 444, 96 S.E.2d 344 (1957). 

Quoted in State ex rel. Commissioner of Ins. 
v. State ex rel. Attorney Gen., 16 N.C. App. 279, 
192 $.E.2d 138 (1972). 


§ 58-131.3. Deviations. — No insurer, officer, agent or representative 
thereof shall knowingly issue or deliver or knowingly permit the issuance or 
delivery of any policy of insurance in this State which does not conform to the 
rates, rating plans, classifications, schedules, rules and standards made and filed 
by the Rating Bureau. However, an insurer may deviate from the rates 
promulgated by the Rating Bureau provided the insurer has filed the deviation 
to be applied both with the Rating Bureau and the Commissioner, and provided 
the ate deviation is uniform in its application to all risks in the State of the class 
to which such deviation is to apply; and provided such deviation is approved by 
the Commissioner as being reasonable under all the circumstances. If approved 
the deviation shall remain in force for a period of one year from the date of 
approval by the Commissioner. Such deviation may be renewed annually subject 
to all of the foregoing provisions. A rate in excess of that promulgated by the 
Rating Bureau may be charged on any specific risk provided such higher rate 
is charged with the knowledge and written consent of both the insured and the 
Commissioner. (1945, c. 380.) 


Quoted in In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 


§ 58-131.4. Pools, groups or associations. — Any insurer individually or as 
a member of a pool, group, or association engaged in the business of insuring 
special types or classes of risks in connection with which a particular inspection 
or engineering service and set of standards has been maintained to the 
satisfaction of the Commissioner, and with respect only to such types or classes 
of risks, shall submit loss experience data to the Commissioner for approval of 
its schedule of rates or deposits, forms and plans of operation either directly 
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in its own behalf or through a unified facility of the group created and licensed 
by the Commissioner for that purpose and maintained entirely or in part for such 
a purpose. In evaluating the forms, schedule of rates or deposits and plan of 
operation of such an insurer or pool or association of insurers the Commissioner 
shall act with due regard for the previous record of such insurer or group of 
insurers, and with due appreciation of previous and prospective loss trends in 
this State and outside of this State, and to any other any reasonably related 
to the classes or types of insurance written by such insurer or group of insurers. 
When so approved such forms, schedule of rates or deposits and plan of 
operation shall be filed with the Bureau. 

Nothing contained in this section shall be construed as exempting any insurer, 
pool, group or association of insurers from all other provisions of this Article 
and the provisions of Article 18B with respect to licensing. (1945, c. 380.) 


§ 58-131.5. Hearing. — The Commissioner shall not make any rule, 
regulation or order under the provisions of this Article without giving the Rating 
Bureau and insurers who may be affected thereby reasonable notice and a 
hearing if hearing is Feu te| All hearings provided for in this Article shall 
be held at such time and place as shall be designated in a notice which shall be 
given by the Commissioner in writing to the Rating Bureau and insurer or the 
officers and agents and representatives thereof which may be affected thereby, 
at least 30 days before the date designated therein. The notice shall state the 
subject of the inquiry. 

At the conclusion of such hearing, or within 380 days thereafter, the 
Commissioner shall make such order or orders as he may deem necessary in 
accordance with his finding. Within 30 days after receiving written notice of any 
such order or finding any person affected thereby may request a rehearing or 
review thereof before the Commissioner by filing a written request setting forth 
a summary of the reasons therefor. Upon receipt of such request, the 
Commissioner shall set a date for rehearing. Such application for rehearing shall 
act as a Stay of the provisions of such order. The Ganiniesioner may modify, 
change or rescind such order if he finds that the facts shown at the rehearing 
warrant such modification, change or rescission. 

In the conduct of such hearing the Commissioner, his deputy or the duly 
authorized examiner specifically designated by him for such purpose shall have 
power to administer oaths and to examine any person under oath and in 
connection therewith to require the production of any books, records, or papers 
relative to the inquiry. 

The giving of notice to the Rating Bureau shall, for the purposes of the 

rovisions of this section, constitute notice to all of the insurer members of the 

ating Bureau except those insurer members who are moving parties or have 
been named as parties or have been added as parties to the proceeding, provided 
that any insurer member who may be affected or may have a direct or indirect 
interest in any proposed rule, regulation or order may, upon written request of 
such insurer, be added as a named party to the proceeding and shall thereafter 
anise to receive all notices required by this section. (1945, c. 380; 1957, c. 


Matters within Discretion of Commissioner. 
— It is within the sound discretion of the 
Commissioner to require complex statistical ex- 
hibits to be made available to the adverse party 
prior to the hearing, to restrict or deny the use 
of newly developed statistical data sprung sud- 
denly at the hearings by either party to the sur- 
prise of the other, and to grant such recess of 
the hearing as he may deem necessary to permit 
reasonable opportunity to study such data and 
to prepare evidence to refute it. In re North 


Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

This section clearly contemplates the intro- 
duction of relevant and otherwise competent 
evidence at the rehearing. In re North Carolina 
Fire Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 
207 (1969). 

Such Evidence Is Not Limited to Conditions 
Prevailing at or before Date of Filing. — 
Neither the Department of Insurance, any other 
protestant, nor the Bureau is confined to evi- 
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dence relating to conditions prevailing at the 
date of the filing and to experience prior thereto. 
In re North Carolina Fire Ins. Rating Bureau, 
275 N.C. 15, 165 S.E.2d 207 (1969). 

While the statute requires that a hearing by 
the Commissioner upon a filing by the Bureau 
be held promptly, it is well within the bounds of 
possibility that, between the filing and the hear- 
ing, experience may be had which would be most 
relevant to the determination of the direction of 
a projection of the present “loss trend” into the 
future. Such change in conditions after the date 
of the filing might indicate a sharply downward 
trend in construction costs or in fire hazard. 
Surely, the statute does not contemplate that the 
Commissioner should shut his eyes to such a 
change in conditions after the date of the filing. 
It is equally clear that the Bureau may offer 
evidence of more recent experience which cor- 
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roborates its allegations in the filing. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

Where the Commissioner simply ruled, as a 
matter of law, that all evidence, however rele- 
vant, would be cut off as of the date of the filing, 
he did not follow the mandate of the statute. In 
re North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

Evidence relevant to the issues involved in 
the original hearing and to the reasons stated 
in the petition for rehearing, if otherwise compe- 
tent, is admissible at a rehearing. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

Application for rehearing, itself, automati- 
cally stays former order of Commissioner. In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 


§ 58-131.6. Revocation or suspension of license. — If the Commissioner 


shall find, after due notice and hearing, that any insurer, officer, agent or 
representative thereof has violated any of the provisions of this Article, he may 
issue an order revoking or suspending the license of any such insurer, agent, 
broker or representative thereof. (1945, c. 380.) 


§ 58-131.7. Penalties. — Any insurer, officer, agent or representative thereof 
failing to comply with, or otherwise violating any of the provisions of this 
Article, shall be guilty of a misdemeanor and upon conviction be punished by 
a fine of not less than one hundred dollars ($100.00) nor more than five hundred 
dollars ($500.00). (1945, ¢. 380.) 


§ 58-131.8. Review of order of Commissioner. — A review of any order made 
by the Commissioner in accordance with the provisions of this Article, shall be 
by appeal to the Superior Court of Wake County in accordance with the 
provisions of G.S. 58-9.3. (1945, c. 380.) 


Quoted in In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 


§ 58-131.9. Limitation. — Nothing in this Article shall apply to any town or 
county farmers mutual fire insurance association restricting their operations to 
not more than three adjacent counties, or to domestic insurance companies, 
associations, orders or fraternal benefit societies now doing business in this 
State on the assessment plan. (1945, c. 380.) 


ARTICLE 13A. 
Casualty Insurance Rating Regulations. 


§ 58-131.10. Scope of Article. — Every insurer authorized to do the business 
of casualty insurance in this State, including fidelity and surety business, shall 
be either a member or a subscriber of a rating bureau licensed under this Article 
by the Commissioner or shall for itself make its own rates. No insurer shall be 
a member of more than one rating bureau for the purpose of rating the same 
risk. A rating bureau may be a person or persons, corporation, partnership, 
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company, society or association, domestic or foreign, which makes rates for 
casualty insurance. (1945, c. 380.) 


Cross Reference. — As to Rating Bureau for 
workmen’s compensation insurance, see §8§ 
97-102 through 97-104. 


§ 58-131.11. License. — No rating bureau shall do business or furnish its 
services for use in this State until it shall have been licensed by the 
Commissioner and has designated a resident of North Carolina as its agent for 
service of notices and orders. Application for license shall be accompanied by 
a fee as prescribed in the Revenue Act and shall be in the form the Commissioner 
shall prescribe and shall include the name and address of the applicant; a copy 
of its constitution, its articles of agreement or association or incorporation, its 
bylaws or rules governing its business, or such of the foregoing, if any, as the 
bureau may have; a list of insurers licensed to do business in North Carolina 
who are or who have agreed to become members or subscribers; the names and 
addresses of all officers and managers; and such other information as the 
Commissioner may require. If the Commissioner finds that the applicant has 
complied with the provisions of this Article, he shall issue to it a license 
authorizing it to engage in rate making or the furnishing of its services for use 
in this State. Licenses shall remain in effect until suspended or revoked in the 
manner prescribed in this Article. The license of every rating bureau doing 
business or furnishing its services for use in this State on January 1, 1946, may 
continue in force, subject to the provisions of this Article, pending its application 
for license hereunder, which application shall be made within six months after 
January 1, 1946. (1945, ec. 380.) 


§ 58-131.12. Organization. — The government of a rating bureau shall be 
vested in its members, or, in the case of a corporation, in its board of directors, 
and it shall not be subject to the direction or control of any other bureau, 
association, corporation, company, individual or group of individuals. The bureau 
shall have power to establish reasonable agreements and bylaws for its 
government, and to adopt reasonable rules and regulations necessary to carry 
out its functions; such reasonable agreements, bylaws, rules and regulations 
shall not be inconsistent with the provisions of this Article and shall be first 
approved by the Commissioner. All amendments to such agreements, bylaws, 
rules and regulations shall before becoming effective, be submitted to and 
approved by the Commissioner. No such agreements, bylaws, rules and 
regulations shall discriminate against any type of insurer because of its plan 
of operation or otherwise, nor shall any insurer be prevented from returning 
any unused or unabsorbed premium, deposit, savings or earnings to its 
policyholders or subscribers. Every such rating bureau shall furnish its services 
without discrimination to any licensed insurer applying therefor. Any insurer 
admitted to membership or furnished service as a subscriber shall pay its 
reasonable share of the expense of operation of such bureau and shall observe 
all reasonable rules and regulations of the bureau. 


Every rating bureau or insurer which makes its own rates shall, within 10 days 
after written request therefor, and upon payment of such reasonable charges 
as may be approved by the Commissioner, furnish to any person affected by an 
rate made by it, or to the authorized representative of such person, full 
information regarding such rate, including the schedule or schedules, if any, 
pursuant to which such rate was made. Every rating bureau, and every insurer 
which makes its own rates, shall provide reasonable means within this State, 
to be approved by the Commissioner, whereby any person or persons affected 
by a rate made by it may be heard. 
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Any member or subscriber of a rating bureau may appeal to the Commissioner 
from any decision of such bureau and the Commissioner shall, after a hearing 
held on not less than 10 days’ written notice to the appellant and to the bureau, 
issue an order approving the decision of the bureau or aiveeting it to give further 
consideration to such proposal. In the event the bureau fails to take satisfactory 
action, the Commissioner shall make such order as he may see fit. (1945, c. 380.) 


§ 58-131.13. Filing of rates; approval. — Every rating bureau or insurer 
which makes its own rates shall file with the Commissioner every rate manual, 
classification of risks, rating plan, rating schedule, and every other rating rule 
which is made or used by it, and upon his request, all other information 
concerning the application and calculation of rates made or used by it. No rate, 
rate manual, classification of risks, rating plan, rating schedule, or other rating 
rule shall be effective until approved by the Commissioner. The Commissioner 
shall not approve any rate, rate manual, classification of risks, rating plan, 
rating schedule or other rating rule which is excessive, inadequate, unreasonable 
or unfairly discriminatory. (1945, c. 380.) 


§ 58-131.14. Statistical reports. — Every insurer shall annually on or before 
October 1, file with the rating bureau of = it is a member or subscriber, or 
with such other agency as the Commissioner of Insurance may approve or 
designate, a statistical report showing a classification schedule of its premiums 
and losses on all classes of insurance to which this Article is applicable, and such 
other information as the Commissioner may deem necessary or expedient for 
the administration of the provisions of this Article. (1945, ¢. 380.) 


§ 58-131.15. Deviation. — Any insurer may make written request to the 
Commissioner for approval of a deviation from a filing approved by him and 
made by a rating organization of which it is a member or subscriber. The basis 
for the deviation shall be specified in the request. The Commissioner shall hear 
the insurer and the rating organization and shall give them reasonable notice 
of the time and place of the hearing. The Commissioner shall approve a deviation 
if he finds it to be justified. He shall not approve a deviation if he finds that the 
resulting rates would be unreasonable, inadequate or unfairly discriminatory. 
(1945, c. 380.) 


§ 58-131.16. Discrimination; revision of rates. — Whenever the 
Commissioner finds, after notice and hearing, that discrimination exists in the 
making or application of rates made or used by any rating bureau or insurer, 
he may order that such discrimination be removed. Such discrimination shall not 
be removed by increasing the rate on any risk affected by the order unless such 
increase is approved by the Commissioner as reasonable. Before making such 
order the Commissioner shall give notice to the bureau or insurer which made 
such rate or rates and to all other persons whom he may deem directly affected 
thereby. Every bureau receiving any such notice shall promptly notify all of its 
members or subscribers who would be affected by such order and notice to such 
rating organization shall be deemed notice to such members or subscribers. 

Whenever the Commissioner shall determine, after notice and a hearing, that 
the rates charged or filed on any class of risks are excessive, inadequate, 
unreasonable or unfairly discriminatory, he shall issue an order to the rating 
bureau or insurer making such rates, directing that such rates be altered or 
revised in the manner and to the extent stated in such order to produce rates 
which are reasonable, adequate and not unfairly discriminatory. 

Whenever the Commissioner finds, after notice and hearing, that a bureau or 
insurer’s application of an approved classification, rating plan, rating schedule 
or other rating rule is unwarranted, unreasonable, improper or unfairly 
discriminatory, he shall order the bureau or insurer to revise or alter the 
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application of such classification, rating plan, rating schedule, or other rating 
rule in the manner and to the extent set out in the order. (1945, c. 380.) 


§ 58-131.17. Filing rate amendments. — Every rating bureau or insurer 
which makes its own rates may, from time to time, alter, supplement or amend 
its rates, rate manuals, schedules of rates, classifications of risks, rating plans 
and every other rating rule, or any part thereof, by filing with the Commissioner 
copies of such alteration, or amendment, together with a statement of the reason 
or reasons therefor, none of which shall take effect until approved by the 
Commissioner. (1945, ¢. 380.) 


§ 58-131.18. Restriction on use of rates. — No insurer subject to this Article 
shall enter into any agreement for the purpose of making or establishing rates 
except in accordance with the provisions hereof. No member or subscriber of 
any rating bureau or insurer shall charge or receive any rate which deviates 
from the rates, rating plans, classifications, schedules, rules and standards made 
and filed by such rating bureau or insurer except as provided in this Article. No 
insurer and no agent or other representative of any insurer and no insurance 
broker shall knowingly charge, demand or receive a rate or premium which 
deviates from the rates, rating plans, classifications, schedules, rules and 
standards, made and last filed by or on behalf of the insurer, or issue or make 
any policy or contract involving a violation of such rate filings. A rate in excess 
of that promulgated by the rating bureau or filed by a company on its own behalf 
may be charged on any specific risk provided ait higher rate is charged with 
ns Ane ORO and written consent of both the insured and the Commissioner. 
1945, c. 380. 


This section is intended to prevent rebating 
and unlawful discrimination and favoritism by 
insurance companies. Where there is nothing in 
the record suggestive of an intent by either 
party to violate this section, an otherwise valid 
compromise will not be avoided solely on the 
ground that it is contrary to public policy. There 
must be some fact on which the asserted invalid- 
ity can rest. Fidelity & Cas. Co. v. Nello L. Teer 
Co., 179 F. Supp. 538 (M.D.N.C 1960), quoting 
Fidelity & Cas. Co. v. Nello L. Teer Co., 250 N.C. 
547, 109/35, E-2d..171: (1959). 


Compromise Settlement as to Credits for 
Unearned Premiums. — Where dispute be- 
tween insurer and insured as to the amount of 
premiums due is not based upon controversy as 
to the rates but solely as to credits for unearned 
premiums and overpayment of premiums, a com- 
promise settlement cannot be avoided on the 
ground that it was contrary to this section, since 
such compromise does not rest upon a charge of 
premiums at rates less than those prescribed by 
statute. Fidelity & Cas. Co. v. Nello L. Teer Co., 
250 N.C. 547, 109 S.E.2d 171 (1959). 


§ 58-131.19. Examinations. — The Commissioner may, whenever he deems 
it expedient, but shall at least once in every five years, make or cause to be made 
an examination of the business, affairs and method of operation of every rating 
bureau doing business or furnishing its services for use in this State. The 
reasonable costs of such examination shall be determined and fixed by the 
Commissioner and shall be paid by the rating bureau examined upon 
presentation to it of a detailed account of such cost. The Commissioner may, in 
his discretion, waive such examination upon proof that such rating bureau hat 
within a reasonably recent period, been examined by a public official or 
department of another state, pursuant to the laws of such state, and upon the 
filmg with the Commissioner of a copy of the report of such examination. The 
officers, managers, agents, and employees of such rating bureau shall exhibit 
all its books, records, documents or agreements governing its method of 
Operation, its rating system, and its accounts for the purpose of such 
examination. The Commissioner may, for the purpose afl facilitating and 
furthering such examination, examine under oath the officers, managers, agents 
and employees of such rating bureau. (1945, c. 380.) 
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§ 58-131.20. False information. — No person shall give false or misleading 
information to any rating bureau of which it is a member or subscriber, to the 
Commissioner or to any aaa which will in any manner affect the proper 
Seo au hee of reasonable, adequate and nondiscriminatory rates. (1945, c. 
380. 


§ 58-131.21. Suspension of license; hearing. — Any rating bureau or insurer 
which violates any provision of this Article shall be subject to suspension of its 
license. Failure of any rating bureau or insurer to comply with the provisions 
of any order of the Commissioner within the time limited i such order, or any 
extension thereof as the Commissioner may, in his discretion, grant, shall, if no 
appeal has been taken from such order, automatically suspend its license. No 
order suspending a license shall be made by the Commissioner except upon 10 
days’ notice, specifying the particular violation. If such rating bureau or insurer 
shall make a request therefor in writing within the 10-day period, the 
Commissioner shall name a time and place for a hearing, at which it shall be 
given opportunity to make its defense. At the conclusion of such hearing or 
within 30 days ENeRaNCrEH the Commissioner shall make such order as in his 
judgment the evidence shall warrant. A suspension of license shall be effective 
until modified or rescinded by order of the Commissioner upon proof that the 
violation of the provisions of this Article no longer continues, or upon proof that 
the rating bureau or insurer has complied with the terms of any prior order made 
by the Commissioner, or until the order of the Commissioner upon which such 
Sy is based is reversed or modified upon an appeal therefrom. (1945, 
ce. 880. 


§ 58-131.22. Revocation or suspension of license. — If the Commissioner 
shall find, after due notice and hearing, that any insurer, officer, agent or 
representative thereof has violated any of the provisions of this Article, he may 
issue an order revoking or suspending the license of any such insurer, agent, 
broker or representative thereof. (1945, c. 380.) 


§ 58-131.23. Penalties. — Any insurer, officer, agent or representative 
thereof failing to comply with, or otherwise violating any of the provisions of 
this Article, shall be guilty of a misdemeanor and upon conviction be punished 
by a fine of not less than one hundred dollars ($100.00) nor more than five 
hundred dollars ($500.00). (1945, ¢c. 380.) 


§ 58-131.24. Review of order of Commissioner. — A review of any order 
made by the Commissioner, in accordance with the provisions of this Article, 
shall be by appeal to the Superior Court of Wake County in accordance with the 
provisions of G.S. 58-9.3. (1945, c. 380.) 


§ 58-131.25. Exceptions. — The provisions of this Article shall not apply to 
any policy or contract of reinsurance; any policy of insurance against loss or 
damage to or legal liability in connection with property permanently located 
outside of this State, or any activity wholly carried on outside this State; 
insurance against loss of or damage to, or against liability arising out of the 
ownership, maintenance or use of any aircraft; marine insurance, inland marine 
insurance, automobile insurance, life, health or accident insurance, workmen’s 
compensation insurance, title insurance, credit insurance, or annuities. The 
provisions of this Article shall not apply to nonprofit hospital service or nonprofit 
medical service organizations, mutual benefit associations, or fraternal 
beneficiary associations. (1945, c. 380.) 
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ARTICLE 13B. 
Rate Regulation of Miscellaneous Lines. 


§ 58-131.26. Information to be filed with Commissioner. — Every 
corporation, association, board, bureau or person maintaining a bureau or office 
for the purpose of suggesting, approving or making rates to be used by more 
than one insurer of property or risks of any kind located in this State other than 
those regulated under the provisions of Article 2 of Chapter 97, Articles 18, 18A 
and 25 of Chapter 58 shall be licensed and shall file with the Commissioner a 
copy of the articles of agreement, association or incorporation and the bylaws 
and all amendments thereto under which such person, association, or bureau 
operates or proposes to operate, together with his or its business address and 
a list of the members or insurers represented or to be represented by him or 
it, as well as such other information concerning such rating organization and 
its atts as may be required by the Commissioner. (1945, c. 380; 1947, c. 
(VAY 


Cross Reference. — As to compensation rat- pensation insurance, see 8§ 97-102 through 
ing and inspection bureau for workmen’s com- 97-104. 


§ 58-131.27. Examination by Commissioner; reports. — Every such person, 
corporation, association, or bureau, whether before or after the filing of the 
information specified in G.S. 58-1381.26, shall be subject to the visitation, 
supervision, and examination of the Commissioner, who shall cause to be made 
an examination thereof as often as he deems it expedient, and at least once in 
three years, provided, the Commissioner may accept in lieu of such examination 
a report of examination of such bureau made by any other state department of 
insurance. For such purpose he may appoint as examiners one or more 
competent persons, seat upon such examination he, his deputy, or any examiner 
authorized by him shall have all the powers given to the Commissioner, his 
deputy, or any examiner authorized by him by law, including the power to 
examine under oath the officers and agents and all persons deemed to have 
material information regarding the business or manner of operation by ever 
such person, corporation, association, bureau, or board. The expense of any suc 
examination shall be borne by the party examined. (1945, c. 380.) 


§ 58-131.28. Schedule of rates filed. — Every such person, corporation, 
association, or bureau, as well as every insurance company doing business in 
the State, shall file with the Commissioner any and every schedule of rates or 
such other information concerning such rates as may be suggested, approved, 
or made by any such rating organization for the purposes specified in G.S. 
58-181.26 or by such company for its own use and such rates shall not become 
effective until and unless approved by him. (1945, c. 380.) 


§ 58-131.29. Certain conditions forbidden; no discrimination. — No such 
person, corporation, association, or bureau shall fix or make any rate or schedule 
of rates which is to or may apply to any risk within this State, on the condition 
that the whole amount of insurance on such risk or any specified part thereof 
Shall be placed at such rates, or with the members of or subscribers to such 
rating Pre aaNet nor shall any such person, association, or corporation 
authorized to transact the business of insurance within this State, fix or make 
any rate or schedule of rates or charge a rate which discriminates unfairly 
between risks within this State of essentially the same hazard. Whenever it is 
made to appear to the satisfaction of the Commissioner that such discrimination 
exists, he may, after a full hearing, either before himself or before any salaried 
employee of the Insurance Department whose report he may adopt, order such 
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discrimination removed; and all such persons, corporations, associations, or 
bureaus affected thereby shall immediately comply therewith; nor shall such 
persons, corporations, associations, or bureaus remove such discrimination by 
increasing the rates on any risk or class of risks affected by such order unless 
it is made to appear to the satisfaction of the Commissioner that such increase 
is justifiable. (1945, c. 380.) 


§ 58-131.30. Record to be kept; hearing on rates. — Every such rating 
organization shall keep a careful record of its proceedings and shall furnish upon 
demand to any peieon upon whose property or risk a rate has been made, or 
to his authorized agent, full information as to such rate, and, if such propert 
or risk be rated by schedule, a copy of such schedule; it shall also provide suc 
means as may be approved by the Commissioner whereby any person affected 
by such rate may be heard, either in person or by agent, before the governing 
or rating committee or other proper executive of such rating organization on 
an application for a change in such rate. (1945, c. 380.) 


§ 58-131.31. Hearing on rates before the Commissioner. — Any person, 
firm, or corporation aggrieved by any rating or classification assignment by 
such company, bureau, or board, may file a complaint in writing with the 
Commissioner stating in detail the grounds upon which the complainant asks 
relief. The Commissioner shall set a time, not earlier than seven days after the 
date of the notice, and a place for a hearing upon the complaint. After due 
hearing the Commissioner shall make a finding as to whether the established 
rate or classification assignment made is excessive or unfair and shall make such 
orders as he deems advisable. 

Any member or subscriber of a rating bureau may appeal to the Commissioner 
from any decision of such bureau and the Commissioner shall, after a hearing 
held on not less than 10 days’ written notice to the appellant and to the bureau, 
issue an order approving the decision of the bureau or directing it to give further 
consideration to such proposal. In the event the bureau fails to take satisfactory 
action, the Commissioner shall make such order as he may see fit. (1945, c. 380.) 


§ 58-131.32. Review of order of Commissioner. — A review of any order 
made by the Commissioner in accordance with the provisions of this Article shall 
be by appeal to the Superior Court of Wake County in accordance with the 
provisions of G.S. 58-9.3. (1945, c. 380.) 


§ 58-131.33. Certain insurance contracts excepted. — This Article shall not 
apply to any contract of life insurance, accident and health insurance or 
annuities, to any contract of reinsurance, to contracts of insurance upon 
property or risks permanently located without this State, nor to kinds of 
insurance for which the Commissioner finds in the practice of the industry there 
are no established rates. (1945, c. 380.) 


ARTICLE 14. 
Real Estate Title Insurance Companies. 


§ 58-132. Purpose of organization; formation. — (a) Companies may be 
formed in the manner provided in this Article for the purpose of furnishing 
information in relation to titles to real estate and of insuring owners and others 
interested therein against loss by reason of encumbrances and defective title; 
provided, however, that no such information shall be so furnished nor shall such 
insurance be so issued as to North Carolina real property unless and until the 
title insurance company has caused to be conducted a reasonable examination 
of the title, has obtained the opinion thereof of an attorney, not an employee 
of the company, licensed to practice law in North Carolina, and has caused to 
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be made a determination of insurability of title in accordance with sound 
underwriting practices for title insurance companies. 

(b) Such companies shall be subject to: 

(1) The same capital, surplus and investment requirements as govern the 
formation and operation of domestic stock casualty companies. 

(2) The same deposit requirements governing the operation of other state 
or foreign casualty companies in this State; and 

(3) Article 17A of the Insurance Law of this State and G.S. 58-89. Such 
companies shall not be subject to the Insurance Law of this State except 
as otherwise provided in this Article. 

(c) This Article shall not be interpreted so as to imply the repeal or amendment 
of any of the provisions of Chapter 84 of the General Statutes of North Carolina 
nor of any other provisions of common law or statutory law governing the 
practice of law. (1899, c. 54, s. 38; 1901, c. 391, s. 3; Rev., s. 4745; C. S., s. 6895; 
1923)ce71j11973,00 28.) 


Editor’s Note. — The 1973 amendment re- 
wrote this section. 


§ 58-133. Certificate of authority to do business. — Before any such 
company may issue any policy or make any contract or guarantee of insurance, 
it shall file with the Commissioner of Insurance a certified copy of the record 
or the certificate of its organization in the office of the Secretary of State, and 
obtain from the Commissioner of Insurance his certificate that it has complied 
with the laws applicable to it and that it is authorized to do business. (1899, c. 
54, s. 38; 1901, c. 391, s. 3; Rev., s. 4745; C. S., s. 63896.) 


§ 58-134. Annual statement and license required. — Every such corporation 
shall, on or before the thirtieth day of January of each year, file in the office 
of the Commissioner of Insurance a statement, such as he may require, showing 
its condition and its affairs for the year ending on the preceding thirty-first day 
of December, signed and sworn to by its Srenident or secretary or treasurer and 
one of its directors. For neglect to file such annual statement or for making a 
wilfully false statement it shall be liable to the same penalties imposed upon 
other insurance companies. The Commissioner of Insurance shall annually 
license such companies and their agents, and have the same power and authority 
to visit and examine such corporations as he has in the case of other domestic 
insurance companies; and the duties and liabilities of such corporations and their 
agents in reference to such examinations are the same as those of other domestic 
Resa companies. (1899, c. 54, s. 38; 1901, c. 391, s. 8; Rev., s. 4745; C. S., 
S. 


Cross Reference. — As to examinations to be 
made by the Commissioner, see § 58-16. 


§ 58-134.1. Investment of capital. — Any real estate title insurance compan 
having a capital stock of more than fifty thousand dollars ($50,000), may, with 
the consent of the Commissioner, after investing fifty thousand dollars ($50,000) 
of the capital, as provided in this Chapter, invest not to exceed one fourth of 
the total capital stock in abstract or title plants; and no such company shall 
guarantee or insure in any one risk on real property located in North Carolina 
more than forty percent (40%) of its combined capital and surplus without first 
having the approval of the Commissioner, which approval shall be endorsed upon 
the policy. (1945, c. 386; 1967, c. 936.) 
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Editor’s Note. — For article “Transferring Present System Functions,” see 49 N.C.L. Rev. 
North Carolina Real Estate Part I: How the 413 (1971). 


§ 58-134.2. Unearned premium reserve. — Every domestic title insurance 
company shall, in addition to other reserves, establish and maintain a reserve 
to be known as the “unearned premium reserve’”’ for title insurance, which shall 
at all times and for all purposes be considered and constitute unearned portions 
of the original risk premiums and shall be charged as a reserve liability of such 
title insurance company in determining its financial conditions. While said sums 
are so reserved they shall be withdrawn from the use of the insurer for its 
general purposes and impressed with a trust in favor of the holders of title 
policies and held available for reinsurance of the title policies in the event of 
insolvency of the insurer. Nothing herein contained shall preclude such an 
insurer from investing said reserve in investments authorized by law for such 
an insurer, and the income from such invested reserve shall be included in the 
general income of the insurer to be used by such insurer for any lawful purpose. 
(TGC soo li Colo asrl.t 


Editor’s Note. — The 1973 amendment added 
the second and third sentences. 


§ 58-134.3. Amount of unearned premium reserve. — (a) The unearned 
premium reserve of every domestic title insurance company shall consist of the 
aggregate of: 

(1) The amount of the unearned premium reserve held as of January 1, 1974. 
(2) The amount of all additions required to be made to such reserve by this 
section, less the reduction of such aggregate amount required hereby. 

(b) On each contract of title insurance issued by a domestic title insurance 
company on and after January 1, 1974, there shall be reserved initially as an 
unearned premium reserve a sum equal to ten per centum (10%) of the original 
risk premium charged therefor. 

(c) The aggregate of the amounts set aside in unearned premium reserves in 
any calendar year, pursuant to subsection (b) of this section, shall be reduced 
annually at the end of each calendar year following the year in which the policy 
is issued, at the annual rate of one twentieth of the aggregate of such amounts. 

(d) The entire amount of the unearned premium reserve held as of January 
1, 1974, shall be added to the reserve as of that date and shall be released from 
said reserve and restored to net profits at the annual rate of one twentieth of 
the said entire amount, beginning in the next ensuing calendar year. 

(e) If substantially the entire outstanding lability under all policies, contracts 
of title insurance or reinsurance agreements of any such title insurance company 
shall be reinsured, the value of the consideration received by a reinsuring title 
insurance company authorized to transact the business of title insurance in this 
State, shall constitute, in its entirety, unearned portions of original premiums 
and be added to its unearned premium reserve and deemed, for recovery 
purposes, to have been provided for liabilities assumed during the year of such 
reinsurance. The amount of such addition to the unearned premium reserve of 
such assuming title insurance company shall be not less, however, than two 
thirds of the amount of the unearned premium reserve required to be maintained 
by the ceding title insurance company at the time of such reinsurance. (1969, 
¢,'897;°1973;'c. 1035, ss: 2-4.) 


Editor’s Note. — The 1973 amendment substi- subdivision (a)(1) and in subsection (b) and re- 
tuted “January 1, 1974” for “June 19, 1969” in wrote subsections (c) and (d). 
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§ 58-134.4. Unearned premium reserve on policies issued by foreign or 
alien title insurance companies. — Every foreign or alien title insurance 
company licensed to transact title insurance in this State shall reserve and 
maintain the same reserves as are required of domestic companies under the 
provisions of G.S. 58-134.4 [58-1384.3], unless by the laws of the state or country 
of domicile of such company there is required to be set aside and maintained 
an unearned premium reserve in at least as great an amount as is required of 
domestic companies by that section. (1969, c. 897.) 


§ 58-134.5. Maintenance of the unearned premium reserve. — If by reason 
of any cause, other than depreciation in the market value of investments, the 
amount of the assets of a title insurance company held as investments of its 
unearned premium reserve should on any date be less than the amount required 
to be maintained by law in such reserve, and the deficiency shall not be promptly 
cured, such title insurance company shall forthwith give written notice thereof 
to the Commissioner and shall make no further policies, contracts of title 
insurance or reinsurance agreements of title insurance until the deficiency shall 
have been eliminated and until it shall have received written approval from the 
Commissioner authorizing it to again issue such policies, contracts of title 
insurance or agreements. (1969, c. 897.) 


§ 58-134.6. Use of the unearned premium reserve on_ liquidation, 
dissolution or insolvency. — (a) If a title insurance company becomes insolvent, 
or is in the process of liquidation or dissolution, or in the possession of the 
Commissioner: 

(1) Such amount of the assets of such title insurance company equal to the 
unearned premium reserve then remaining as is necessary may be used 
by or with the written approval of the Commissioner, to pay for 
reinsurance of the liability of such title insurance company upon all 
outstanding policies or contracts or reinsurance agreements of title 
insurance, as to which claims for losses by the holders are not then 
pending, the balance, if any, of assets equal to the unearned premium 
reserve fund then remaining, then to be transferred to the general 
assets of the title insurance company. 

(2) The assets other than the unearned premium reserve shall be available 
to pay claims for losses sustained by holders of policies then pending 
or arising up to the time reinsurance 1s effected. In the event that claims 
for losses are in excess of such other assets of the title insurance 
company, such claims, when established, shall be paid pro rata out of 
the surplus assets attributable to the unearned premium reserve, to the 
extent of such surplus, if any. 

(b) In the event that reinsurance is not obtained, the unearned premium 
reserve and assets constituting minimum capital, or so much as remains thereof 
after outstanding claims have been paid, shall constitute a trust fund to be held 
by the Commissioner for 20 years, out of which claims of policyholders shall be 
paid as they arise. The balance, if any, of such fund shall, at expiration of 20 
years, revert to the general assets of the title insurance company. (1969, c. 897.) 


ARTICLE 15, 


Title Insurance Companies and Land Mortgage Companies Issuing 
Collateral Loan Certificates. 


§ 58-135. Issuance of collateral loan certificates; security. — Any domestic 
land ee tah company or title insurance company having a paid-in capital and 
surplus of at least two hundred thousand dollars ($200,000), may, under the 
supervision and control of the Commissioner of Insurance, issue collateral loan 


548 


§ 58-135.1 CH. 58. INSURANCE § 58-137 


certificates, or other certificates of indebtedness secured by the deposit of first 
mortgages on real estate with the Commissioner, or under his direction, or 
secured by the deposit with the Commissioner, or under his direction, of 
collateral trust bonds secured by first mortgages, the principal and interest of 
which said mortgages is guaranteed by a surety company having assets of at 
least ten million dollars ($10,000,000). upon a basis not to exceed one hundred 
dollars ($100.00) for each one hundred dollars ($100.00) of liability under the 
collateral loan certificates or other certificates of indebtedness outstanding and 
secured by such first mortgages or collateral trust bonds. (1927, c. 204, s. 1.) 


§ 58-135.1. Prohibition against payment or receipt of title insurance 
kickbacks, rebates, commissions and other payments. — (a) No person or 
entity selling real property, or performing services as a real estate agent, 
attorney or lender, which services are incident to or a part of any real estate 
settlement or sale, shall pay or receive, directly or indirectly, any kickback, 
rebate, commission or other payment in connection with the issuance of title 
insurance for any real property which is a part of such sale or settlement; nor 
shall any title insurance company, agency or agent make any such payment. 

(b) Any person or entity violating the provisions of this Chapter shall be guilty 
of a misdemeanor and subject to a fine of not more than one thousand dollars 
($1,000), or imprisonment for not more than six months, or both, in the discretion 
of the court. 

(c) No persons or entity shall be in violation of this section solely by reason 
of ownership of stock in a bona fide title insurance company, agency, or agent. 
For purposes of this section, and in addition to any other statutory or regulatory 
requirements, a bona fide title insurance company, agency or agent is defined 
to be a company, agency or agent that passes upon and makes title insurance 
underwriting decisions on title risks, including the issuance of title insurance 
policies, endes and endorsements, and that maintains a separate and distinct 
staff and office or offices for such purposes. (1978, c. 1386, s. 1.) 


§ 58-136. Licenses. — Any domestic land mortgage company, or title 
insurance company, wishing to do business under the provisions of this Article 
upon making written application and submitting proof satisfactory to the 
Commissioner of Insurance that its business, capital and other qualifications 
comply with the provisions of this Article, upon paying to the Commissioner of 
Insurance, the sum of two hundred dollars ($200.00) as a license fee and all other 
fees assessed against such company may be licensed to do business in this State 
under the provisions of this Article until the first day of the following July, and 
may have its license renewed for each year thereafter so long as it complies with 
the provisions of this Article and such rules and regulations as may be 
promulgated by the Commissioner of Insurance. For each such renewal such 
company shall pay to the Commissioner of Insurance the sum of two hundred 
dollars ($200.00), and all other fees assessed against such company and such 
renewal shall continue in force and effect until a new license be issued or 
specifically refused, unless revoked for good cause. The Commissioner of 
Insurance, or any person appointed by him, shall have the power and authority 
to make such gate and regulations and examinations not inconsistent with the 
provisions of this Article, as may be in his discretion necessary or proper to 
enforce the provisions hereof and secure compliance with the terms of this 
Article. For any examination made hereunder the Commissioner of Insurance 
shall charge the land mortgage companies or title Insurance companies 
examined with the actual expense of such examination. (1927, c. 204, s. 2; 1955, 
c. 179, 8:3.) 


§ 58-137. Annual statements furnished. — Every such domestic land 
mortgage company or title insurance company doing business in this State under 
this Article shall annually file with the Commissioner of Insurance on or before 
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the first day of March in each year a full and complete sworn statement of its 
financial condition on the thirty-first day of December next preceding. Such 
statement shall plainly exhibit all real and contingent assets and liabilities and 
a complete account of its income and disbursements during the year, and shall 
also exhibit the amount of real estate mortgages deposited by such land 
mortgage company or title insurance company for the protection of the 
certificates issued under this Article. The Commissioner of Insurance is hereby 
empowered to require such further information as may be reasonably necessary 
to satisfy him that the statements contained in the sworn statements are true 
anid ‘Corrects (lugye ce 204 so.) 


ARTICLE 16. 
Reciprocal or Interinsurance Exchanges. 


§ 58-138. Exchange of insurance contracts authorized; power of attorney. 
— Individuals, partnerships, and corporations of this State hereby designated 
as subscribers, are authorized to exchange reciprocal or interinsurance contracts 
with each other, or with individuals, partnerships, and corporations of other 
states and countries, providing indemnity among themselves from any loss 
which may be insured against under other provisions of the laws, excepting life 
insurance. Such contracts may be executed by an attorney, agent, or other 
representative, herein designated attorney, duly authorized and acting for such 
subscribers. 

The attorney-in-fact for each of such exchanges shall be required to obtain 
a written power of attorney executed by each of the subscribers and have the 
same in his or its possession before any contracts of insurance of any kind or 
description shall be issued or renewed to subscribers, and a full copy of the 
provisions of the power of attorney used at the exchange and on file with the 
Commissioner of Insurance under the requirements of G.S. 58-189, subdivision 
(4), shall be incorporated into and made a part of all contracts or policies issued 
to subscribers inthis State s(19l3.cmiss, SS:.1, 2: Gap. ss.6098>.1937.c..130)) 


§ 58-139. Statement to be filed with Commissioner of Insurance. — The 
subscribers, so contracting among themselves, shall, through their attorney, file 
with the Commissioner of Insurance of this State a declaration verified by oath 
of such attorney, setting forth: 

(1) The name or title of the office at which such subscribers propose to 
exchange such indemnity contracts. This name or title shall not be so 
similar to any other name or title previously adopted by a similar 
organization, or by any insurance corporation or association, as in the 
opinion of the Commissioner of Insurance is calculated to result in 
confusion or deception. The office or offices through which such 
indemnity contracts shall be exchanged shall be classified as reciprocal 
or interinsurance exchanges. 

(2) The kind or kinds of insurance to be effected or exchanged. 

(3) A copy of the form of policy, contract, or agreement under or by which 
the insurance is to be effected or exchanged. 

(4) A copy of the form of power of attorney or other authority of such 
attorney under which the insurance is to be effected or arenanited! 

(5) The location of the office or offices from which such contracts or 
agreements are to be issued. 

(6) That applications have been made for indemnity upon at least 100 
separate risks, aggregating not less than one and one-half million 
dollars ($1,500,000) as represented by executed contracts or bona fide 
applications, to become concurrently effective, or, in case of liability or 
compensation insurance, covering a total payroll of not less than one 
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and one-half million dollars ($1,500,000): Provided, that when the 
attorney maintains the central office in this State the Commissioner of 
Insurance may authorize an exchange with a less number of risks and 
a smaller amount of indemnity to be exchanged and an amount of cash 
deposits less than twenty-five thousand dollars ($25,000). 

(7) That there is on deposit with such attorney and available for payment 
of losses a sum of not less than one hundred feeder alles 
($100,000). (1918, c. 188, s. 3; C. S., s. 6399; 1945, c. 386.) 


§ 58-140. Agreement for service of process. — At the time of filing the 
declaration provided for by the preceding section [G.S. 58-139], the attorney shall 
file with the Commissioner of Insurance an instrument in writing, executed by 
him for the subscribers, conditioned that upon the issuance of certificate of 
authority provided for in this Article, service of process may be had upon the 
Commissioner of Insurance in all suits in this State arising out of such policies, 
contracts, or agreements, which service shall be valid and binding upon all 
subscribers exchanging at any time reciprocal or interinsurance contracts 
through such attorney. Three copies of such process shall be served, and the 
Commissioner of Insurance shall file one copy, forward one copy to the attorney, 
ent one copy with his admission of service. (1918, c. 188, s. 4; C. S., s. 


§ 58-141. Statement as to amount of risks. — There shall be filed with the 
Commissioner of Insurance of this State by such attorney a statement under 
his oath showing the maximum amount of indemnity upon any single risk, and 
the attorney shall, whenever and as often as the same shall be required, file with 
the Commissioner of Insurance a statement verified by his oath to the effect 
that he has examined the commercial rating of such subscribers as shown by 
the reference book of a commercial agency having at least 100,000 subscribers, 
and that from such examination or from other information in his possession it 
appears that no subscriber has assumed on any single risk an amount greater 
ee Pap An BIR (10%) of the net worth of such subscriber. (1913, c. 188, s. 5; 

eps. O40 T 


§ 58-142. Certificate issued by Commissioner. — Upon the filing of the 
foregoing papers, and upon the payment of fees as provided for in this Article, 
the Commissioner of Insurance shall examine and pass upon the same, and if 
found correct, and in accordance with this Article, issue a certificate of authority, 
which shall expire on the first day of July next succeeding. (1918, c. 183, s. 6; 
G.S.789.64027 1955 "e179! sv 4") 


§ 58-143. Reserve fund. — There shall at all times be maintained as a reserve 
a sum in cash or convertible securities equal to fifty per centum (50%) of the 
aggregate net annual deposits collected and credited to the accounts of the 
subscribers on policies having one year or less to run and pro rata on those for 
longer periods. For the purpose of said reserve, net annual deposits shall be 
construed to mean the advance payments of subscribers after deducting 
therefrom the amounts specifically provided in the subscribers’ agreements, for 
expenses. Said sum shall at no time be less than one hundred thousand dollars 
($100,000), and if at any time fifty percent (50%) of the aggregate deposits so 
collected and credited shall not equal that amount, then the subscribers, or their 
AM AEACY fh nai shall make up any deficiency. (19138, c. 183, s. 7; C.S., s. 6403; 
1945, c. ; 


§ 58-144. Annual reports; examination by Commissioner. — The attorney 
shall make an annual report to the Commissioner of Insurance for each calendar 
year, showing the financial condition of affairs at that office where such 
contracts are issued, and shall furnish such additional information and reports 
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as may be required; but the attorney shall not be required to furnish the names 
and addresses of any subscribers. The business affairs and assets of the 
reciprocal or interinsurance exchanges shall be subject to examination by the 
Commissioner of Insurance. (1913, c. 183, s. 8; C. 8., s. 6404.) 


§ 58-145. Corporations empowered to exchange insurance. — Any 
corporation now or hereafter organized under the laws of this State shall, in 
addition to the rights, powers, and franchises specified in its articles of 
incorporation, have full power and authority to exchange insurance contracts 
of the kind and character herein mentioned through exchanges complying with 
this*Articles (1913. c) 183Sa0> Cas 0405.) 


§ 58-146. Punishment for failing to comply with law. — Any attorney or 
representative who shall, except for the purpose of applying for certificate of 
authority as herein provided, exchange any contracts of indemnity of the kind 
and character specified in this Article, or directly or indirectly solicit or negotiate 
any applications for same without first complying with the foregoing provisions, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
subject to a fine of not less than one hundred dollars ($100.00), nor more than 
five hundred dollars ($500.00). (19138, ce. 188, s. 10; C. S., s. 6406.) 


§ 58-147. Certificate to attorney; revocation. — Each attorney by or through 
whom are issued any policies or contracts for indemnity of the character referred 
to in this Article shall procure from the Commissioner of Insurance annually 
a certificate of authority, stating that all the requirements of this Article have 
been complied with, and upon such compliance and the payment of the fees and 
taxes required by this Article, the Commissioner of Insurance shall issue such 
certificate of authority. The Commissioner of Insurance may revoke or suspend 
any certificate of authority issued hereunder in case of breach of any of the 
conditions imposed by this Article after reasonable notice has been given the 
attorney in writing so that he may appear and show cause why such action 
should not be taken. (1918, c. 188, s. 11; C. S., s. 6407.) 


§ 58-148. Application of other sections. — Except as otherwise provided in 
this Article, and except where the context otherwise requires, all of the 
provisions of this Chapter relating to all insurers and those relating to insurers 
transacting the same kind or kinds of insurance which reciprocal insurers are 
permitted to transact, shall be applicable to reciprocal insurers authorized to do 
business in this State. Where any of such sections refer to a corporation, 
company or insurer, the same, when read in connection with and applicable to 
this Article shall be deemed to mean a reciprocal insurer. (1918, c. 183, s. 13; 
C. 5., 8. 64093 1945)'c386.) 


ARTICLE 16A. 
“Lloyds” Insurance Associations. 


§ 58-148.1. “Lloyds” insurance associations may transact business of 
insurance other than life, on certain conditions. — Associations of individuals, 
whether organized within the State or elsewhere, formed upon the plan known 
as “Lloyds’ — whereby each associate underwriter becomes lable for a 
proportionate part of the whole amount insured by policy — may be authorized 
to transact business of insurance, other than life, in this State, in hike manner 
and upon the same terms and conditions as are required of and imposed upon 
insurance companies regularly organized; but all such “Lloyds” whether 
organized within the State or elsewhere, shall make the same deposit, and upon 
the same terms and conditions as required by Articles 17 and 20 of this Chapter 
for foreign or alien insurance companies incorporated under the laws of any 
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government or state other than the United States or one of the several states 
of the Union. Provided, such associations shall be subject to all of the laws and 
regulations of the State of North Carolina relating to the transaction of 
insurance business within this State. (1967, ¢. 844.) 


ARTICLE 17. 
Foreign or Alien Insurance Companies. 


§ 58-149. Admitted to do business. — Foreign or alien insurance companies, 
upon complying with the conditions of this Chapter applicable to them, may be 
admitted to transact in this State, by constituted agents resident herein, any 
class of insurance authorized by the laws in force relative to the duties, 
obligations, prohibitions, and penalties of insurance companies, and subject to 
all laws applicable to the transaction of such business by foreign or alien 
insurance companies and their agents. (1899, c. 54, s. 61; Rev., s. 4746; C.S., s. 
6410; 1945, c. 384.) 


Rights of Insurer after Admission. — When Ins. Co. v. Edwards & Broughton, 124 N.C. 116, 
a foreign insurance company has complied with 32 S.E. 404 (1899). 
all the laws of the State, the courts of this State Stated in Hodges v. Home Ins. Co., 232 N.C. 
are open to it for the purpose of enforcing liabili- 475, 61 S.E.2d 372 (1950). 
ties of policyholders. Commonwealth Mut. Fire 


§ 58-150. Conditions of admission. — A foreign or alien insurance company 
may be admitted and authorized to do business when it: 


(1) Deposits with the Commissioner a certified copy of its charter or 
certificate of organization and a statement of its financial condition and 
business, in such form and detail as he requires, signed and sworn to 
by its president and secretary or other proper officer, and pays for the 
filing of this statement the sum required by law. 


(2) Satisfies the Commissioner that it is fully and legally organized under 
the laws of its state or government to do the business it proposes to 
transact, and that it has been successful in the conduct of such 
business; that it has, if a stock company, a free surplus and a fully 
paid-up and unimpaired capital, exclusive of stockholders’ obligations 
of any description of an amount not less than that required for the 
organization of a domestic company writing the same kinds of business; 
and if a mutual company that its free surplus is not less than that 
required for the organization of a domestic company writing the same 
kind of business, and that such capital, surplus, and other funds are 
invested in substantial accordance with the requirements of this 
Chapter. 


(3) By a duly executed instrument filed in his office constitutes and appoints 
the Commissioner and his successor its true and lawful attorney, upon 
whom all lawful processes in any action or legal proceeding against it 
may be served, and therein agrees that any lawful pagress against it 
which may be served upon such attorney shall be of the same force and 
validity as if served on the company; and the authority thereof shall 
continue in force irrevocable so long as any liability of the company 
remains outstanding in this State. Copies of this instrument, certified 
by the Commissioner, are sufficient evidence thereof, and service upon 
such attorney is sufficient service upon the principal. 


(4) Appoints as its agent or agents in this State some resident or residents 
thereof. 
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(5) Files with the Commissioner a certificate that it has complied with the 
laws of the state or government under which it was organized and is 
authorized to make contracts of insurance. (1899, c. 54, s. 62; 1901, c. 
391, s. 5; 1908, c. 438, s. 6; Rev., s. 4747; C.S., s. 6411; 1945, c. 384; 1951, 


c. 18s) 


Cross References. — See note to § 1-79. As to 
deposits required of foreign companies, see 88 
58-110, 58-182 through 58-188.8. 

Editor’s Note. — For brief comment on the 
1951 amendment, see 29 N.C.L. Rev. 398. 

This section prescribes the conditions for a 
foreign insurance company to be admitted and 
authorized to do business in North Carolina. 
Crain & Denbo, Inc. v. Harris & Harris Constr. 
Co., 250 N.C. 106, 108 S.E.2d 122 (1959). 

Power of Attorney for Service of Process. — 
The statute requires the power of attorney exe- 
cuted to the Commissioner of Insurance to be 
irrevocable as long as “any liability of the com- 
pany remains outstanding” in this State, and no 
amount of authorities having a more or less fan- 
cied analogy can overcome these plain words of 
the statute and of a power of attorney drawn and 
filed in conformity thereto. Biggs v. Life Ass’n, 
128 N.C. 5, 87 S.E. 955 (1901); Insurance Co. v. 
Scott, 186 N.C. 157, 48 S.E. 581 (1904). 

Service of process upon the Commissioner of 
Insurance is valid notwithstanding the insurance 
company attempted to annul the power of attor- 
ney conferred upon him under this section. 
Biggs v. Life Ass’n, 128 N.C. 5, 37 S.E. 955 
(1901). 

When an insurance company, pursuant to this 
section, designates the State Commissioner of 
Insurance its true and lawful attorney upon 
whom all lawful processes in any action against 
it may be served, it creates ‘a passive agency” 
for the service of lawful process alone, and the 
statute gives no authority to the Commissioner 
even to accept service of process. It provides 
residents of this State a simple procedure to be 
followed in in obtaining service of lawful process 
upon foreign insurance companies doing 
business here, and nothing more. Crain & Den- 
bo, Inc. v. Harris & Harris Constr. Co., 250 N.C. 
106, 108 S.E.2d 122 (1959). 

The Commissioner of Insurance is not autho- 
rized to accept service for foreign insurance 
companies under the provisions of this section, 
the passive agency under this section being 
solely for the purpose of constituting him an 
agent upon whom service on foreign insurance 
companies may be made in the statutory man- 


ner. Hodges v. Home Ins. Co., 232 N.C. 475, 61 
S.E.2d 372 (1950). 

The section was intended to protect resi- 
dents of this State and does not apply to policies 
issued before the statute and transferred to a 
resident of another state. The service on the 
Commissioner is not valid when the insurance 
company has ceased doing business in the State 
and has no further liabilities therein. Williams v. 
Mutual Reserve Fund Life Ins. Ass’n, 145 N.C. 
128, 58 S.E. 802 (1907). 

Broker as Agent. — Where a citizen of this 
State applies for a policy in a foreign company 
through a broker here, and the application is 
accepted and the policy is delivered, the broker 
will be deemed to be the agent of the company, 
and the contract to be made here, subject to the 
laws of this State. Commonwealth Mut. Fire Ins. 
Co. v. Edwards & Broughton, 124 N.C. 116, 32 
S.E. 404 (1899). 

Power of Corporation to Sue and Be Sued. 
— Where a foreign insurance corporation has 
fully complied with the provisions of this section, 
and has moved its head office to this State and 
has domesticated here, it acquires the right to 
sue and be sued in the courts of this State as a 
domestic corporation. Occidental Life Ins. Co. v. 
Lawrence, 204 N.C. 707, 169 S.E. 636 (1938). 

When the insurance company complies with 
the provisions of this section, it acquires the 
right to sue and be sued in the State courts under 
the rules and statutes, which apply to domestic 
corporations. Crain & Denbo, Inc. v. Harris & 
Harris Constr. Co., 250 N.C. 106, 108 S.E.2d 122 


(1959). 
Statement Setting Forth Principal Place of 
Business, etc., Not Required. — This section 


does not require a foreign insurance corporation 
desiring to be admitted and authorized to do 
business in North Carolina to file a statement in 
the office of the Commissioner of Insurance set- 
ting forth its “principal place of business’’ or 
“principal office” or “a registered office.’ Crain 
& Denbo, Inc. v. Harris & Harris Constr. Co., 250 
N.C. 106, 108 S.E.2d 122 (1959). 

Cited in Fuller v. Lockhart, 209 N.C. 61, 182 
S.E. 733 (1935). 


§ 58-151. Limitation as to kinds of insurance. — Any foreign or alien 
company admitted to do business in this State shall be limited with respect to 
doing kinds of insurance in this State in the same manner and to the same extent 
as are domestic companies, provides that any foreign insurance company which 
has been licensed to do the business of life insurance in this State continuously 
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during a period of 20 years next preceding March 6, 1945, may continue to be 
licensed, in the discretion of the Commissioner, to do the kind or kinds of 
insurance business which it was authorized to do immediately prior to March 
6, 1945. (1899, c. 44, s. 65; 1901, c. 391, s. 5; 1908, c. 438, s. 6; Rev., s. 4748; 1911, 
cull isn2 sas ise 6412597 10457'.1384)) 


§ 58-151.1. Foreign companies; requirements for admission. — A company 
organized under the laws of any other of these United States for the transaction 
of life insurance may be admitted to do business in this State if it complies with 
the other provisions of this Chapter regulating the terms and conditions upon 
which foreign life insurance companies may be admitted and authorized to do 
business in this State, and, in the opinion of the Commissioner of Insurance, is 
in sound financial condition and has policies in force upon not less than 500 lives 
for an aggregate amount of not less than five hundred thousand dollars 
($500,000). Any life company organized under the laws of any other country than 
the United States, in addition to the above requirements, must make and 
maintain the deposit required of such companies by Article 4 of this Chapter. 
(1899, c. 54, s: 56; Rev:, isi 4774; GC. S.; 8} 6456;.1945, ce. 379.) 


§ 58-151.2. Company owned or controlled by alien government prohibited 
from doing business. — (a) Any insurance company or other insurance entity 
which is financially owned or financially controlled by any alien or foreign 
government outside the continental limits of the United States or the territories 
of the United States is hereby prohibited from doing any kind of insurance 
business in the State of North Carolina. For the purposes of this section, the 
term “alien or foreign government’ is defined to mean any foreign government 
or any state, province, municipality, or political subdivision of any foreign 
government, and shall not be construed to apply to any insurance company 
organized under the laws of a foreign nation which is financially owned or 
financially controlled by the private citizens or private business interest of such 
foreign nation. 

(b) The Commissioner of Insurance is hereby forbidden to grant a license to 
any insurance company or other insurance entity which is financially owned or 
financially controlled by any alien or foreign government outside the continental 
limits of the United States or the territories of the United States, or to authorize 
any such company or entity to transact any kind of insurance business in the 
State of North Carolina. 

(c) Any insurance company or other insurance entity which is financially 
owned or financially controlled by any alien or foreign government outside the 
continental limits of the United States or the territories of the United States, 
or any representative or agent of any such company or entity which violates the 
provisions of this section, shall be guilty of a misdemeanor and, upon conviction, 
shall be fined in the discretion of the court. (1955, c. 449.) 


§ 58-152. Retaliatory laws. — When, by the laws of any other state or nation, 
any taxes, fines, penalties, licenses, fees, deposits of money or of securities, or 
other obligations or prohibitions are imposed upon insurance companies of this 
State doing business in such other state or nation or upon their agents therein 
greater than those imposed by this State upon insurance companies of such other 
state, then, so long as Sach laws continue in force, the same taxes, fines, 
penalties, licenses, fees, deposits, obligations and prohibitions, of whatever kind, 
may in the discretion of the Commissioner be imposed upon all such insurance 
companies of such other state or nation doing business within this State and 
upon their agents here. Nothing herein repeals or reduces the license, fees, 
taxes, and other obligations now imposed by the laws of this State or to go into 
effect with the companies of any other state or nation unless some company of 
this State is actually doing or seeking to do business in such state or nation. 
When an insurance company organized under the laws of any state or country 
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is prohibited by the laws of such state or country or by its charter from investing 
its assets other than capital stock in the bonds of this State, then and in such 
case the Commissioner of Insurance is authorized and directed to refuse to grant 
a license to transact business in this State to such insurance company. (1899, 
C,p4, 8. 11s 1908 FewosGns. Li hevescmeiaten OF sie se 0413719274 c32; 1945, Ic. 
384.) 


Not Repealed by Implication. — This section 
was not impliedly repealed by the Revenue Acts 
of 1923 or 1925 (Public Laws 1923, c. 4, § 903; 


legislative recognition that it was still in force. 
Atlantic Life Ins. Co. v. Wade, 195 N.C. 424, 142 
S.E. 474 (1928). 


1925, ce. 101, § 903). The 1927 amendment was 


§ 58-153. Service of legal process upon Commissioner of Insurance. — As 
an alternative to service of legal process under the provisions of Rule 4 of the 
Rules of Civil Procedure, the service of such process upon any company licensed 
or admitted and authorized to do business in this State under the provisions of 
this Chapter may be made by the sheriff delivering and leaving a copy of such 
process in the office of the Commissioner of Insurance with a deputy dul 
appointed by the Commissioner for such purpose or acceptance of service of Soe 
process may be made by the Commissioner of Insurance or such duly appointed 
deputy. As a condition precedent to a valid service of process and of the action 
of the Commissioner in the premises, the party obtaining such service shall pay 
to the Commissioner of Insurance at the time of service or acceptance of service 
the sum of one dollar ($1.00), which such party shall recover as part of the 
taxable costs if he prevails in his action. (1899, c. 54, ss. 16, 62; 1903, c. 438, s. 
Gee Ve sist 1 D05Gn 951s 04144197 mcm its sl” LOS Leck 2671951) ¢.)181.s..9: 


1LOTiCe 4a 2s) 


Cross Reference. — As to other ways of sery- 
ing a foreign insurance company with process, 
see 8§ 55-148, 55-144, 55-146. 

Editor’s Note. — The Rules of Civil Procedure 
are found in § 1A-1. 

For brief comment on the 1951 amendment, 
see 29 N.C.L. Rev. 398. 

Power of Attorney to Receive Process, Con- 
dition Precedent to Doing Business. — One of 
the conditions precedent upon which a foreign 
insurance company is authorized to do business 
in this State is that such company will file a duly 
executed instrument with the Commissioner of 
Insurance appointing him its attorney, upon 
whom all lawful process against said company 
can be served. Biggs v. Life Ass’n, 128 N.C. 5, 
37 S.E. 955 (1901). See § 58-150. 

Attempted Annulment of Power of Attorney. 
— The service of a licensed insurance company 
made upon the Commissioner is valid although 
the insurance company may have attempted to 
annul the power of attorney, for the statute re- 
quires power of attorney to be irrevocable so 
long as the insurance company has any liabilities 
in the State. Biggs. v. Life Ass’n, 128 N.C. 5, 37 


S.E. 955 (1901); Moore v. Mutual Reserve Fund 
Life Ass’n, 129 N.C. 31, 39 S.E. 687 (1901); Hin- 
ton v. Mutual Reserve Fund Life Ass’n, 185 N.C. 
314, 47 S.E. 474 (1904). 

Service can be made under this section only 
on licensed insurance companies. Parker v. In- 
surance Co., 143 N.C. 339, 55 S.E. 717 (1906). 

Unlicensed Companies. — A foreign insur- 
ance company that has no process agent in this 
State and is not licensed or transacting business 
here cannot be served with process under this 
section. Ivy River Land & Timber Co. v. National 
Fire & Marine Ins. Co., 192 N.C. 115, 133 S.E. 
424 (1926). 

Fraternal Society. — In an action against a 
foreign fraternal insurance society doing 
business in this State, service of summons on the 
Commissioner of Insurance brings the corpora- 
tion into the court. Brenizer v. Royal Arcanum, 
141 N.C. 409, 538 S.E. 835 (1906). 

Quoted in Hodges v. Home Ins. Co., 232 N.C. 
475, 61 S.E.2d 372 (1950). 

Cited in Hodges v. Carter, 239 N.C. 517, 80 
S.E.2d 144 (1954). 


§ 58-153.1. Unauthorized Insurers Process Act. — (a) Purpose of Section. 
— The purpose of this section is to subject certain insurers to the jurisdiction 
of courts of this State in suits by or on behalf of insureds or beneficiaries under 
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insurance contracts. The General Assembly declares that it is a subject of 
concern that many residents of this State hold policies of insurance issued b 
insurers not authorized to do business in this State, thus presenting to suc 
residents the often insuperable obstacle of resorting to distant forums for the 
pumps of asserting legal rights under such policies. In furtherance of such 

tate interest, the General Assembly herein provides a method of substituted 
service of process upon such insurers and declares that in so doing it exercises 
its power to protect its residents and to define, for the purpose of this statute, 
what constitutes doing business in this State, and also exercises powers and 
privileges available to the State by virtue of Public Law 15, 79th Congress of 
the United States, Chapter 20, 1st Session, s. 8340, as amended, which declares 
that the business of insurance and every person engaged therein shall be subject 
to the laws of the several states. 

(b) Service of Process upon Unauthorized Insurer. 


(1) Any of the following acts in this State, effected by mail or otherwise, 
by an unauthorized foreign or alien insurer: 
a. The issuance or delivery of contracts of insurance to residents of this 
State or to corporations authorized to do business therein, 


b. The solicitation of applications for such contracts, 


c. The collection of premiums, membership fees, assessments or other 
considerations for such contracts, or 


d. Any other transaction of business, 


Is equivalent to and shall constitute an appointment by such insurer 
of the Commissioner of Insurance and his successor or successors in 
office, to be its true and lawful attorney, upon whom may be served 
all lawful process in any action, suit, or proceeding instituted by or on 
behalf of an insured or beneficiary arising out of any such contract of 
insurance, and any such act shall be signification of its agreement that 
such service of process is of the same legal force and validity as 
personal service of process in this State upon such insurer. 


(2) Such service of process shall be made by delivering to and leaving with 
the Commissioner of Insurance or some person in apparent charge of 
his office two copies thereof and the payment to a of one dollar 
($1.00). The Commissioner of Insurance shall forthwith mail by 
registered mail one of the copies of such process to the defendant at 
its last known principal place of business, and shall keep a record of 
all process so served upon him. Such service of process is sufficient, 
provided notice of such service and a copy of the process are sent within 
10 days thereafter by registered mail by plaintiff or plaintiff’s attorney 
to the defendant at its last known principal place of business, and the 
defendant’s receipt, or receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter and 
the name and address of the person to whom the letter is addressed, 
and the affidavit of the plaintiff or plaintiff's attorney showing a 
compliance herewith are filed with the clerk of the court in which such 
action is pending on or before the date the defendant is required to 
appear, or within such further time as the court may allow. 

(3) Service of process in any such action, suit or Saag ag Shall in addition 
to the manner provided in subdivision (2) of this subsection be valid if 
served upon any person within this State who, in this State on behalf 
of such insurer, is 
a. Soliciting insurance, or 
b. Making, issuing or delivering any contract of insurance, or 


c. Collecting or receiving any premium, membership fee, assessment 
or other consideration for insurance. 
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And a copy of such process is sent within 10 days thereafter by 
registered mail by the plaintiff or plaintiff’s attorney to the defendant 
at the last known principal place of business of the defendant, and the 
defendant’s receipt, or the receipt issued by the post office with which 
the letter is registered, showing the name of the sender of the letter 
and the name and address of the person to whom the letter is addressed, 
and the affidavit of the plaintiff or plaintiff's attorney showing a 
compliance herewith are filed with the clerk of the court in which such 
action is pending on or before the date the defendant is required to 
appear, or within such further time as the court may allow. 
(4) No plaintiff or complainant shall be entitled to a judgment by default 
under this section until the expiration of 30 days from the date of the 
filing of the affidavit of compliance. 
(5) Nothing in this section contained shall limit or abridge the right to serve 
any process, notice or demand upon any insurer in any other manner 
now or hereafter permitted by law. 
(c) Defense of Action by Unauthorized Insurer. 
(1) Before any unauthorized foreign or alien insurer shall file or cause to 
be filed any pleading in any action, suit or proceeding instituted against 
it, such unauthorized insurer shall either 
a. Deposit with the clerk of the court in which such action, suit or 
proceeding is pending cash or securities or file with such clerk a 
bond with a and sufficient sureties, to be approved by the court, 
in an amount to be fixed by the court sufficient to secure the 
payment of any final judgment which may be rendered in such 
action; or 

b. Procure a certificate of authority to transact the business of 
insurance in this State. 
(2) The court in any action, suit, or proceeding, in which service is made in 
the manner provided in subdivisions (2) or (8) of subsection (b) may, in 
its discretion, order such postponement as may be necessary to afford 
the defendant reasonable opportunity to comply with the provisions of 
subdivision (1) of this subsection and to defend such action. 
(3) Nothing in subdivision (1) of this subsection is to be construed to prevent 
an unauthorized foreign or alien insurer from filing a motion to quash 
a writ or to set aside service thereof made in the manner ARGvided in 
subdivisions (2) or (3) of subsection (b) on the ground either 
a. That such unauthorized insurer has not done any of the acts 
enumerated in subdivision (1) of subsection (b), or 

b. That the person on whom service was made pursuant to subdivision 
(3) of subsection (b) was not doing any of the acts therein 
enumerated. 

(d) Attorney Fees. — In any action against an unauthorized foreign or alien 
insurer upon a contract of insurance issued or delivered in this State to a resident 
thereof or to a corporation authorized to do business therein, if the insurer has 
failed for 30 days after demand prior to the commencement of the action to make 
payment in accordance with the terms of the contract, and it appears to the court 
that such refusal was vexatious and without reasonable cause, the court may 
allow to the plaintiff a reasonable attorney fee and include such fee in any 
judgment that may be rendered in such action; providing, however, that the fee 
or portion of fee included in the judgment shall be not less than twenty-five 
dollars ($25.00) nor more than twelve and one-half percent (124%) of the amount 
which the court or jury finds the plaintiff is entitled to recover against the 
insurer. Failure of an insurer to defend any such action shall be deemed prima 
facie evidence that its failure to make payment was vexatious and without 
reasonable cause. 
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(e) Short Title. — This section may be cited as the Unauthorized Insurers 


Process Act. (1955, c. 1040.) 


Section 58-164(e)(1) is no longer in effect and 
has been superseded by this section. Safeway 
Trails, Inc. v. Stuyvesant Ins. Co., 211 F. Supp. 
227 (M.D.N.C. 1962). 

The purpose of this section is to protect resi- 
dents of this State who are insureds or 
beneficiaries of insurance contracts. Safeway 
Trails, Inc. v. Stuyvesant Ins. Co., 211 F. Supp. 
227 (M.D.N.C. 1962). 

The plain language of this section manifests 
that the primary purpose of the statute is to 
protect residents of this State, and to prevent the 
necessity of North Carolina residents from re- 
sorting to distant forums to assert rights under 
insurance policies. Safeway Trails, Inc. v. 
Stuyvesant Ins. Co., 211 F. Supp. 227 (M.D.N.C. 
1962). 

Nonresident Plaintiffs. — A substitute ser- 
vice statute would be inequitable where a non- 
resident seeks to take advantage of it to sue on 
a foreign cause of action unrelated to the State. 
Under such circumstances, a showing of sub- 
stantial business activity in the State by the 
defendants would be required. In fact, unless 
such statutes are construed to make these re- 
quirements there is considerable doubt of their 


constitutionality. Safeway Trails, Inc. v. Stuyve- 
sant Ins. Co., 211 F. Supp. 227 (M.D.N.C. 1962). 

Where none of the plaintiffs are residents of 
North Carolina they are not entitled to take 
advantage of this section. Safeway Trails, Inc. 
v. Stuyvesant Ins. Co., 211 F. Supp. 227 
(M.D.N.C. 1962). 

Holders of public liability policies were 
neither “residents” nor “insureds or beneficia- 
ries” within the meaning of this section, and 
therefore the section was inapplicable in their 
declaratory judgment action against nonresi- 
dent reinsurers who did not transact business in 
North Carolina, and service of process at- 
tempted under this section on such defendants 
was ineffectual and invalid. Safeway Trails, Inc. 
v. Stuyvesant Ins. Co., 211 F. Supp. 227 
(M.D.N.C. 1962). 

Nonresident Reinsurers Licensed to Do 
Business in State. — Nonresident reinsurers 
were subject to the jurisdiction of the United 
States District Court in North Carolina by rea- 
son of the fact that they were licensed to do 
business in North Carolina. Safeway Trails, Inc. 
v. Stuyvesant Ins. Co., 211 F. Supp. 227 
(M.D.N.C. 1962). 


§ 58-153.2. Alternative service of process on insurers. — In addition to the 
procedures set out in this Chapter, insurers may be served with process and 
subjected to the jurisdiction of the courts of this State pursuant to applicable 
pee eC Be of Chapter 1 and Chapter 1A of the General Be itad (1967, c. 954, 
Si.3. 


§ 58-154. Commissioner to notify company of service or acceptance of 
service of process. — When service of legal process is made in the manner 
parla in G.S. 58-153, the Commissioner of Insurance or his duly appointed 

eputy shall within two business days thereafter notify the company served of 
such service or acceptance of service by registered or certified mail directed to 
its secretary, or its resident manager in the case of a foreign company having 
no secretary in the United States. Such notification shall be accompanied by a 
copy of the process served or accepted and any pleading or order accompanyin 
the process. The Commissioner shall keep a record which shall show the day an 
hour of such service or acceptance of service of process and whether any 
pleading or order accompanied the process. When service is made under the 
provisions of G.S. 58-153, the time within which to file a responsive pleading, 
as provided by Chapter 1A of the General Statutes, shall be deemed extended 
by oy Tew ae C04, BLO eV. s: 4 i DLe Uap: S. O4lostuai mee tOl se to C1: 
Cazes. c. 


Cited in Ivy River Land & Timber Co. v. Na- 
tional Fire & Marine Ins. Co., 192 N.C. 115, 133 
S.E. 424 (1926). 


§ 58-155. Action to enforce compliance with this Chapter. — Compliance 
with the provisions of this Chapter as to deposits, obligations, and prohibitions, 
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and the payment of taxes, fines, fees, and penalties by foreign or alien insurance 
companies, may be enforced in the ordinary course of legal procedure by action 
brought in the Superior Court of Wake County by the Attorney General in the 
name of the State upon the relation of the Commissioner of Insurance. (1899, 
C2.)4\SALUA DUS aCm on seal shave meee 07, Co,,/S, 041071945" ¢. 384.) 


ARTICLE 17A. 
Mergers, Rehabilitation and Liquidation of Insurance Companies. 


§ 58-155.1. Merger or consolidation. — (a) Subject to the provisions of G.S. 
58-103 and 58-104, relating to the mutualization of stock insurers, a domestic 
insurer may merge or consolidate with another insurer, subject to the following 
conditions: 

(1) The plan of merger or consolidation must be submitted to and be 
approved by the Commissioner in advance of the merger or 
consolidation. 

(2) The Commissioner shall not approve any such plan unless, after a 
hearing, he finds that it is fair, equitable to policyholders, consistent 
with law, and will not conflict with the public interest. If the 
Commissioner fails to approve the plan, he shall state his reasons for 
such failure in his order made on such hearing. 

(3) No director, officer, member or subscriber of any such insurer, except 
as is expressly provided by the plan of merger or consolidation, shall 
receive any fee, commission, other compensation or valuable 
consideration whatever, for in any manner aiding, promoting or 
assisting in the merger or consolidation. 

(4) Any merger or consolidation as to an incorporated domestic insurer shall 
in other respects be governed by the general laws of this State relating 
to business corporations, except that the merger or consolidation of a 
domestic mutual insurer may be effected by vote of two thirds of the 
members voting thereon pursuant to such notice and procedure as the 
Commissioner may prescribe. 

(b) Reinsurance of all or substantially all of the insurance in force of a 
domestic insurer by another insurer under an agreement whereby the reinsuring 
company succeeds to all of the liabilities of and supplants the domestic insurance 
company thereon shall be deemed a consolidation for the purposes of this 
section, unless the Commissioner, after such investigation as he may deem 
expedient to make, finds that a consolidation would: 

(1) Not be in the best interests of the policyholders of either of the insurers, 


or 

(2) Not be in the best interests of the public, or 

(3) Prevent reinsurance which would otherwise be for the best interests of 
the policyholders or the public, or 

(4) Auer in the reinsurance of a solvent company. (1947, c. 923; 1955, c. 
905. 


Editor’s Note. — For discussion of this Arti- 
cle, see 25 N.C.L. Rev. 429. 


§ 58-155.2. Grounds for rehabilitation. — The Commissioner may apply for 
an order directing him to rehabilitate a domestic insurer upon one or more of 
the following grounds: That the insurer 

(1) Is insolvent; or 
(2) Has refused to submit its books, records, accounts or affairs to 
examination by the Commissioner; or 


560 


§ 58-155.3 CH. 58. INSURANCE 8 58-155.4 


(3) Has failed to comply with the Commissioner’s order to make good an 
impairment of capital of a stock insurer or an impairment of surplus 
of a mutual or reciprocal insurer, within the time prescribed; or 

(4) Has transferred or attempted to transfer substantially its entire 
property or business, or has entered into any transaction the effect of 
which is to merge substantially its entire property or business in that 
of any other insurer without first having obtained the written approval 
of the Commissioner; or 

(5) Is found, after examination, to be in such condition that its further 
transaction of business will be hazardous to its policyholders, or to its 
creditors, or to its members, subscribers, or stockholders, or to the 
public; or 

(6) Has willfully violated its charter; or 

(7) Has an officer, director, or manager who has refused to be examined 
under oath, concerning its affairs; or 

(8) Has been the subject of an application for the appointment of a receiver, 
trustee, custodian or sequesirator of the insurer or of its property, or 
if a receiver, trustee, custodian, or sequestrator is appointed by a 
federal court or if such appointment is imminent; or 

(9) Has consented to such an order through a majority of its directors, 
stockholders, members, or subscribers; or 

(10) Has failed to remove from office any officer or director whom the 
Commissioner has found, after notice to and hearing of such insurer 
and such officer or director, to be a dishonest or untrustworthy person; 
or 

(11) Has failed to pay a final judgment rendered against it in any state upon 
any insurance contract issued or assumed by it, within 30 days after 
the judgment became final or within 30 days after time for taking an 
appeal has expired, or within 80 days after dismissal of an appeal before 
final determination, whichever date is the later. (1947, c. 923.) 


§ 58-155.3. Order of rehabilitation; termination. — (a) An order to 
rehabilitate a domestic insurer shall direct the Commissioner forthwith to take 
possession of the property of the insurer and to conduct the business thereof, 
and to take such steps toward removal of the causes and conditions which have 
made rehabilitation necessary as the court may direct. 

(b) If at any time the Commissioner deems that further efforts to rehabilitate 
the insurer would be useless, he may apply to the court for an order of 
liquidation. 

(c) The Commissioner, or any interested person upon due notice to the 
Commissioner, at any time may apply for an order terminating the rehabilitation 
proceeding and permitting the insurer to resume possession of its property and 
the conduct of its business, but no such order shall be granted except when, after 
a full hearing, the court has determined that the purposes of the proceeding have 
been fully accomplished. (1947, c. 923.) 


§ 58-155.4. Grounds for liquidation. — The Commissioner may apply for an 
order directing him to liquidate the business of a domestic insurer or of the 
United States branch of an alien insurer having trusteed assets in this State, 
regardless of whether or not there has been a prior order directing him to 
rehabilitate such insurer, upon any of the grounds specified in G.S. 58-155.2 or 
upon any one or more of the following grounds: That the insurer 

(1) Has ceased transacting insurance for a period of one year; or 

(2) Has commenced voluntary liquidation or dissolution, or attempts to 
commence or prosecute any action or proceeding to liquidate its 
business or affairs, or to dissolve its corporate charter, or to procure 
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the appointment of a receiver, trustee, custodian, or sequestrator under 
any law except this Chapter; or 

(3) Has not organized or completed its organization and obtained a 
certificate of authority as an insurer. (1947, c. 923.) 


§ 58-155.5. Order of liquidation. — An order to liquidate the business of a 
domestic insurer shall direct the Commissioner forthwith to take possession of 
the property of the insurer, to liquidate its business, to deal with the insurer’s 
property and business in his own name as Commissioner or in the name of the 
insurer as the court may direct, to give notice to all creditors who may have 
claims against the insurer to present such claims, and to dissolve the insurer. 
(LOA cae. 


§ 58-155.6. Liquidation of alien insurers. — An order to liquidate the 
business of the United States branch of an alien insurer having trusteed assets 
in this State shall be in the same terms as those prescribed for domestic insurers, 
except that only the assets in this State of the business of such United States 
branch shall be included therein. (1947, ¢. 923.) 


§ 58-155.7. Conservation of assets of foreign insurer. — The Commissioner 
may apply for an order directing him to conserve the assets within this State 
of a foreign insurer upon any one or more of the following grounds: 

(1) Upon any of the grounds specified in subdivisions (1) to (9) inclusive of 
cs. 58-155.2, and in subdivision (2) of G.S. 58-155.4. 

(2) That its property has been sequestrated in the state of its domicile or 
in any other jurisdiction. (1947, c. 928.) 


§ 58-155.8. Conservation of assets of alien insurer. — The Commissioner 
may apply for an order directing him to conserve the assets within this State 
of an alien insurer upon any one or more of the following grounds: 

(1) Upon any of the grounds specified in subdivisions (1) to (9) inclusive of 
G.S. 58-155.2, and in subdivision (2) of G.S. 58-155.4; or 

(2) That the insurer has failed to comply, within the time designated by the 
Commissioner, with an order of the Commissioner pursuant to law to 
make good an impairment of its trusteed funds; or 

(3) That the property of the insurer has been sequestrated in its domiciliary 
sovereignty or elsewhere. (1947, c. 923.) 


§ 58-155.9. Order of conservation or ancillary liquidation of foreign or 
alien insurers. — (a) An order to conserve the assets of a foreign or alien insurer 
shall direct the Commissioner forthwith to take possession of the property of 
the insurer within this State and to conserve it, subject to the further deedetion 
of the court. 

(b) Whenever a domiciliary receiver is appointed for any such insurer in its 
domiciliary state which is also a reciprocal state, as defined in G.S. 58-155.10, 
the court shall on application of the Commissioner appoint the Commissioner as 
the ancillary receiver in this State, subject to the provisions of the Uniform 
Insurers Liquidation Act. (1947, c. 923.) 


§ 58-155.10. Uniform Insurers Liquidation Act; definitions. — This section 
and G.S. 58-155.11 to 58-155.17 inclusive, comprise and may be cited as the 
Uniform Insurers Liquidation Act. For the purposes of this act: 

(1) “Ancillary state’ means any state other than a domiciliary state. 

(2) “Deliquency proceeding” means any proceeding commenced against an 
insurer for the purpose of liquidating, rehabilitating, reorganizing or 
conserving such insurer. 

(3) “Domiciliary state’ means the state in which an insurer is incorporated 
or organized, or, in the case of an insurer incorporated or organized in 
a foreign country, the state in which such insurer, having become 
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authorized to do business in such state, has, at the commencement of 
delinquency proceedings, the largest amount of its assets held in trust 
and assets held on deposit for the benefit of its policyholders, or 
policyholders and creditors in the United States; and any such insurer 
is deemed to be domiciled in such state. 

(4) “Foreign country” means territory not in any state. 

(5) “General assets” means all property, real, personal, or otherwise, not 
specificaliy mortgaged, pledged, deposited, or otherwise encumbered 
for the security or benefit of specified persons or a limited class or 
classes of persons, and as to such specifically encumbered property the 
term includes all such property or its proceeds in excess ue the amount 
necessary to discharge the sum or sums secured thereby. Assets held 
in trust and assets held on deposit for the security or benefit of all 
policyholders, or all policyholders and creditors in the United States, 
shall be deemed general assets. 

(6) “Insurer” means any person, firm, corporation, association or 
aggregation of persons doing an insurance business and subject to the 
insurance supervisory authority of, or to liquidation, rehabilitation, 
reorganization, or conservation by, the Commissioner, or the equivalent 
insurance supervisory official of another state. 

(7) “Preferred claim” means any claim with respect to which the law of a 
state or of the United States accords priority of payment from the 
general assets of the insurer. 

(8) “Receiver” means receiver, liquidator, rehabilitator, or conservator as 
the context may require. 

(9) “Reciprocal state” means any state other than this State in which in 
substance and effect the provisions of this act are in force, including 
the provisions requiring that the Commissioner of Insurance or 
equivalent supervisory official be the receiver of a delinquent insurer. 

(10) “Secured claim” means any claim secured by mortgage, trust, deed, 
pledge, deposit as security, escrow, or otherwise, but not including 
Special deposit claims or claims against general assets. The term also 
includes claims which more than four months prior to the 
commencement of delinquency proceedings in the state of the insurer’s 
domicile have become liens upon specific assets by reason of judicial 
process. 

(11) “Special deposit claim” means any claim secured by a deposit made 
pursuant to statute for the security or benefit of a limited class or 
classes of persons, but not including any general assets. 

(12) “State” means any state of the United States, and also the District of 
Columbia, Alaska, Hawaii and Puerto Rico. (1948, c. 170; 1947, c. 9238.) 


§ 58-155.11. Conduct of delinquency proceedings against insurers domi- 
ciled in this State. — (a) Whenever under the laws of this State a receiver 
is to be appointed in delinquency proceedings for an insurer domiciled in this 
State, the court shall appoint the Commissioner as such receiver. The court shall 
direct the Commissioner forthwith to take possession of the assets of the insurer 
and to administer the same under the orders of the court. 

(b) As domiciliary receiver the Commissioner shall be vested by operation of 
law with the title to all of the property, contracts, and rights of action, and all 
of the books and records of the insurer wherever located, as of the date of entry 
of the order directing him to rehabilitate or liquidate a domestic insurer, or to 
liquidate the United States branch of an alien insurer domiciled in this State, 
and he shall have the right to recover the same and reduce the same to 
possession; except that ancillary receivers in reciprocal states shall have, as to 
assets located in their respective states, the rights and powers which are 
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hereinafter prescribed for ancillary receivers appointed in this State as to assets 
located in this State. 

(c) The recording of the order directing possession to be taken, or a certified 
copy thereof, in the record of lis pendens in the office of the clerk of the superior 
court of the county wherein the property is located shall impart the same notice 
as would be imparted by a deed, bill of sale, or other evidence of title duly filed 
or recorded. 

(d) The Commissioner as domiciliary receiver shall be responsible on his 
official bond for the proper administration of all assets coming into his 
possess ay or control. The court may at any time require an additional bond from 

im or his deputies if deemed desirable for the protection of the assets. 

(e) Upon taking possession of the assets of an insurer the domiciliary receiver 
Shall, subject to the direction of the court, immediately proceed to conduct the 
business of the insurer or to take such steps as are authorized by the laws of 
this State for the purpose of liquidating, rehabilitating, reorganizing or 
conserving the affairs of the insurer. 

(f) In connection with delinquency proceedings the Commissioner may appoint 
one or more special deputy commissioners to act for him, and may employ such 
counsel, clerks, and assistants as he deems necessary. The compensation of the 
special deputies, counsel, clerks or assistants and all expenses of taking 
possession of the insurer and of conducting the proceedings shall be fixed by 
the receiver, subject to the approval of the court, and shall be paid out of the 
funds or assets of the insurer. Within the limits of the duties imposed upon them 
special deputies shall possess all the powers given to, and, in the exercise of 
those powers, shall be subject to all of the duties imposed upon the receiver with 
respect to such proceedings. (1947, c. 928.) 


§ 58-155.12. Conduct ef delinquency proceedings against insurers not 
domiciled in this State. — (a) Whenever under the laws of this State an ancillary 
receiver is to be appointed in gem uCnCy proceedings for an insurer not 
domiciled in this State, the court shall appoint the Commissioner as ancillary 
receiver. The Commissioner shall file a petition requesting the appointment 

(1) If he finds that there are sufficient assets of such insurer located in this 
State to justify the appointment of an ancillary receiver, or 

(2) If 10 or more persons resident in this State having claims against such 
insurer file a petition with the Commissioner requesting the 
appointment of such ancillary receiver. 

(b) The domiciliary receiver for the purpose of liquidating an insurer domiciled 
in a reciprocal state, shall be vested by operation of law with the title to all the 
property, contracts, and rights of action, and all of the books and records of the 
insurer located in this State, and he shall have the immediate right to recover 
balances due from local agents and to obtain possession of any books and records 
of the insurer found in this State. He shall also be entitled to recover the other 
assets of the insurer located in this State except that upon the appointment of 
an ancillary receiver in this State, the ancillary receiver shall during the ancillary 
receivership proceedings have the sole right to recover such other assets. The 
ancillary receiver shali, as soon as practicable, liquidate from their respective 
securities those special deposit claims and secured claims which are proved and 
allowed in the ancillary proceedings in this State, and shall pay the necessary 
expenses of the proceedings. A!l remaining assets he shall promptly transfer 
to the domiciliary receiver. Subject to the foregoing provisions the ancillary 
receiver and his deputies shall have the same powers and be subject to the same 
duties with respect to the administration of such assets, as a receiver of an 
insurer domiciled in this State. 

(c) The domiciliary receiver of an insurer domiciled in a reciprocal state may 
sue in this State to recover any assets of such insurer to which he may be entitled 
under the laws of this State. (1947, ¢. 923.) 
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Cited in State ex rel. Gold v. Equity Gen. Ins. 
Co., 255 N.C. 145, 120 S.E.2d 452 (1961). 


§ 58-155.13. Claims of nonresidents against domestic insurers. — (a) In a 
delinquency proceeding begun in this State against an insurer domiciled in this 
State, claimants residing in reciprocal states may file claims either with the 
ancillary receivers, if any, in their respective states, or with the domiciliary 
receiver. All such claims must be filed on or before the last date fixed for the 
filing of claims in the domiciliary delinquency proceedings. 

©) Converted claims belonging to claimants residing in reciprocal states may 
either 

(1) Be proved in this State as provided by law, or 
(2) If ancillary proceedings have been commenced in such reciprocal states, 
may be proved in those proceedings. 

In the event a claimant elects to prove his claim in ancillary 
proceedings, if notice of the claim and opportunity to appear and be 
heard is afforded the domiciliary receiver of this State as provided in 
G.S. 58-155.14 with respect to ancillary proceedings in this State, the 
final allowance of such claim by the courts in the ancillary state shall 
be accepted in this State as conclusive as to its amount, and shall also 
be accepted as conclusive as to its priority, if any, against special 
ane or other security located within the ancillary state. (1947, c. 

23. 


§ 58-155.14. Claims against foreign insurers. — (a) In a delinquency 
proceeding in a reciprocal state against an insurer domiciled in that state, 
claimants against such insurer, who reside within this State, may file claims 
either with the ancillary receiver, if any, appointed in this State, or with the 
domiciliary receiver. All such claims must be filed on or before the last date fixed 
for the filing of claims in the domiciliary delinquency proceedings. 

) Controverted claims belonging to claimants residing in this State may 
either 

(1) Be proved in the domiciliary state as provided by the law of that state, 
or 

(2) If ancillary proceedings have been commenced in this State, be proved 
in those proceedings. 

In the event that any such claimant elects to prove his claim in this 
State, he shall file his claim with the ancillary receiver in the manner 
provided by the law of this State for the proving of claims against 
insurers domiciled in this State, and he shall give notice in writing to 
the receiver in the domiciliary state, either by registered mail or by 
personal service at least 40 days prior to the date set for hearing. The 
notice shall contain a concise statement of the amount of the claim, the 
facts on which the claim is based, and the priorities asserted, if any. 
If the domiciliary receiver, within 30 days after the giving of such 
notice, shall give notice in writing to the ancillary receiver and to the 
claimant, either by registered mail or by personal service, of his 
intention te contest such claim, he shall be entitled to appear or to be 
represented in any proceeding in this State involving the adjudication 
of the claim. The final allowance of the claim by the courts of this State 
shall be accepted as conclusive as to its amount, and shall also be 
accepted as conclusive as to its priority, if any, against special deposits 
or other security located within this g ate. (1947, c. 923.) 


§ 58-155.15. Priority of certain claims. — (a) In a delinquency proceeding 
against an insurer domiciled in this State, claims owing to residents of ancillary 
states shall be preferred claims if like claims are preferred under the laws of 
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this State. All such claims whether owing to residents or nonresidents shall be 
given equal priority of payment from general assets regardless of where such 
assets are located. 


(b) In a delinquency Dracee ue against an insurer domiciled in a reciprocal 
state, claims owing to residents of this State shall be preferred if like claims are 
preferred by the laws of that state. 


(c) The owners of special deposit claims against an insurer for which a 
receiver iS appointed in this or any other state shall be given priority against 
their several special deposits in accordance with the provisions of the statutes 
governing the creation and maintenance of such deposits. If there is a deficiency 
in any such deposit so that the claims secured thereby are not fully discharged 
therefrom, the claimants may share in the general assets, but such sharing shall 
be deferred until general creditors, and also claimants against other special 
deposits who have received smaller percentages from their respective deposits, 
have been paid percentages of their claims equal to the percentage paid from 
special deposit. 

(d) The owner of a secured claim against an insurer for which a receiver has 
been appointed in this or any other state may surrender his security and file his 
claim as a general creditor, or the claim may be discharged by resort to the 
security, in which case the deficiency, if any, shall be treated as a claim against 
the general assets of the insurer on the same basis as claims of unsecured 
creditors. If the amount of the deficiency has been adjudicated in ancillary 
proceedings as provided in this act [G.S. 58-155.10 to 58-155.17], or if it has been 
adjudicated by a court of competent jurisdiction in proceedings in which the 
domiciliary receiver has had notice and opportunity to be heard, such amount 
shall be conclusive; otherwise the amount shall be determined in the delinquency 
proceeding in the domiciliary state. (1947, c. 923.) 


§ 58-155.16. Attachment and garnishment of assets. — During the pendency 
of delinquency proceedings in this or any reciprocal state no action or proceeding 
in the nature of an attachment, Perish ment or execution shall be commenced 
or maintained in the courts of this State against the delinquent insurer or its 
assets. Any lien obtained by such action or proceeding within four months prior 
to the commencement of any such delinquency proceeding or at any time 
thereafter shall be void as against any rights arising in such delinquency 
proceeding. (1947, c. 923.) 


§ 58-155.17. Uniformity of interpretation. — This Uniform Insurers 
Liquidation Act [G.S. 58-155.10 to 58-155.17] shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of those 
states that enact it. To the extent that its provisions, when applicable, conflict 
ae hae provisions of this Article, the provisions of this act shall control. (1947, 
(eas as): 


§ 58-155.18. Commencement of proceedings. — (a) Proceedings under this 
Article involving a domestic insurer shall be commenced in the superior court 
for the county in which is located the insurer’s home cffice. Proceedings under 
this Article involving other insurers shall be commenced in the Superior Court 
of Wake County. 

(b) The Commissioner shall commence any such proceeding, the Attorne 
General representing him, by an application to the court or to any judge thereof, 
for an order directing the insurer to show cause why the Commissioner should 
not have the relief prayed for. On the return of such order to show cause, and 
after a full hearing, the court shall either deny the application or grant the 
application together with such other relief as the nature of the case and the 
interests of policyholders, creditors, stockholders, members, subscribers or the 
public may require. (1947, c. 923.) 
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§ 58-155.19. Injunctions. — (a) Upon application by the Commissioner for 
such an order to show cause or at any time thereafter, the court may without 
notice issue an injunction restraining the insurer, its officers, directors, 
stockholders, members, subscribers, agents, employees and all other persons 
from the transaction of its business or the waste or disposition of its property 
until the further order of the court. 

(b) The court may at any time during a proceeding under this Article issue 
such other injunctions or orders as may be deemed necessary to prevent 
interference with the Commissioner or the proceeding, or waste of the assets 
of the insurer, or the commencement or prosecution of any actions, or the 
obtaining of preferences, judgments, attachments or other liens, or the making 
of aod Me against the insurer or against its assets or any part thereof. (1947, 
c. 923. 


Cited in State ex rel. Gold v. Equity Gen. Ins. 
Co., 255 N.C. 145, 120 S.E.2d 452 (1961). 


§ 58-155.20. Removal of proceedings. — At any time after the 
commencement of a proceeding under this Article the Commissioner may apply 
ex parte to the court for an order changing the venue of, and removing the 
proceeding to Wake County, or, in the discretion of the Commissioner, to any 
other county of this State in which he deems that such proceeding may be most 
economically and efficiently conducted. 


Upon the filing of any such application for removal, the court shall direct the 
clerk of the court in which the proceeding is then pending to transmit all the 
papers filed therein with such clerk to the clerk of the court to which the 
proceeding is removed, and the proceeding shall thereafter be conducted in such 
other court as though it had been commenced in such court. (1947, c. 923.) 


§ 58-155.21. Deposit of moneys collected. — The moneys collected by the 
Commissioner in a proceeding under this Article, shall be, from time to time, 
deposited in one or more State or national banks, savings banks, or trust 
companies, and in the case of the insolvency or voluntary or involuntary 
liquidation of any such depositary which is an institution organized and 
supervised under the laws of this State, such deposits shall be entitled to priority 
of payment on an equality with any other priority given by the banking law of 
this State. The Commissioner may in his discretion deposit such moneys or an 
part thereof in a national bank or trust company as a trust fund. (1947, c. 923.) 


§ 58-155.22. Exemption from filing fees. — The Commissioner shall not be 
required to pay any fee to any public officer in this State for filing, recording, 
issuing a transcript or certificate, or authenticating any paper or instrument 
pertaining to the exercise by the Commissioner of any of the powers or duties 
conferre UPR him under this Article, whether or not such paper or instrument 
be executed by the Commissioner or his deputies, employees or attorneys of 
record and whether or not it is connected with the commencement of an action 
or proceeding by or against the Commissioner, or with the subsequent conduct 
of such action or proceeding. (1947, c. 923.) 


§ 58-155.23. Borrowing on pledge of assets. — For the purpose of facilitating 
the rehabilitation, liquidation, conservation or dissolution of an insurer pursuant 
to this Article, the Commissioner may, subject to the approval of the court, 
borrow money and execute, acknowledge and deliver notes or other evidences 
of indebtedness therefor and secure the repayment of the same by the mortgage, 
pledge, assignment, transfer in trust or hypothecation of any or all of the 
property whether real, personal or mixed of such insurer, and the Commissioner, 
subject to the approval of the court, shall have power to take any and all other 
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action necessary and proper to consummate any such loans and to provide for 
the repayment thereof. The Commissioner shall be under no obligation 
personally or in his official capacity as Commissioner to repay any loan made 
pursuant to this section. (1947, ce. 923.) 


§ 58-155.24. Report to the General Assembly. — The Commissioner shall 
transmit to the General Assembly in his biennial report, the names of all insurers 
proceeded against under this Article together with such facts as shall acquaint 
the policyholders, creditors, stockholders and the public with all proceedings. To 
that end the special deputy Commissioner in charge of any such insurer shall 
file annually with the Commissioner a report of the affairs of the insurer. (1947, 
C39238;) 


§ 58-155.25. Date rights fixed on liquidation. — The rights and liabilities of 
the insurer and of its creditors, policyholders, stockholders, members, 
subscribers and all other persons interested in its estate shall, unless otherwise 
directed by the court, be fixed as of the date on which the order directing the 
liquidation of the insurer is filed in the office of the clerk of the court which made 
the order, subject to the provisions of G.S. 58-155.29 with respect to the rights 
of claimants holding contingent claims. (1947, c. 923.) 


§ 58-155.26. Voidable transfers or liens. — (a) Any transfer of, or lien upon, 
the property of an insurer which is made or created within four months prior 
to the granting of an order to show cause under this Article with the intent of 
giving to any creditor or of enabling him to obtain a greater percentage of his 

ebt than any other creditor of the same class and which is accepted by such 
creditor having reasonable cause to believe that such a preference will occur, 
shall be voidable. 

(b) Every director, officer, employee, stockholder, member, subscriber and 
any other person acting on behalf of such insurer who shall be concerned in any 
such prohibited act or deed and every person receiving thereby any property of 
such insurer or the benefit thereof shall be personally lable therefor and shall 
be bound to account to the Commissioner. 

(c) The Commissioner as liquidator, rehabilitator or conservator in any 
proceeding under this Article, may avoid any transfer of, or lien upon the 
property of an insurer which any creditor, stockholder, subscriber or member 
of such insurer might have avoided, and may recover the property so transferred 
or its value from the person to whom it was eer ad unless he was a bona 
fide holder for value prior to the date of the granting of an order to show cause 
under this Article. Such property or its value may be recovered from anyone 
mS has received it except a bona fide holder for value as above specified. (1947, 
eH OZRY) 


§ 58-155.27. Priority of claims for compensation. — (a) Compensation 
actually owing to employees other than officers of an insurer, for services 
rendered within three months prior to the commencement of a proceeding 
against the insurer under this Article, but not exceeding three hundred dollars 
($300.00) for each such employee, shall be paid prior to the payment of every 
other debt or claim, and in the discretion of the Commissioner may be paid as 
soon as practicable after the proceeding has been commenced; except that at 
all times the Commissioner shall reserve such funds as will in his opinion be 
sufficient for the expenses of administration. 

(b) Such priority shall be in lieu of any other similar priority which may be 


Bar soraa by law as to the wages or compensation of such employees. (1947, 
rie 4 


§ 58-155.28. Offsets. — (a) In all cases of mutual debts or mutual credits 
between the insurer and another person in connection with any action or 
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pire ule under this Article, such credits and debts shall be set off and the 
alance only shall be allowed or paid, except as provided in subsection (b) of this 
section. 

(b) No offset shall be allowed in favor of any such person where 


(1) The obligation of the insurer to such person would not at the date of 
the entry of any liquidation order, or otherwise, as provided in G.S. 
58-155.25, entitle him to share as a claimant in the assets of the insurer, 
or 

(2) The obligation of the insurer to such person was purchased by or 
transferred to such person with a view of its being used as an offset, 
or 


(3) The obligation of such person is to pay an assessment levied against the 
members of a mutual insurer, or against the subscribers of a reciprocal 
insurer, or is to pay a balance upon a subscription to the capital stock 
of a stock insurer. (1947, c. 923. 


§ 58-155.29. Allowance of certain claims. — (a) No contingent claim shall 
share in a distribution of the assets of an insurer which has been adjudicated 
to be insolvent by an order made pursuant to G.S. 58-155.30 except that such 
Sains shall be considered, if properly presented, and may be allowed to share 
where: 

(1) Such claim becomes absolute against the insurer on or before the last 
day fixed for filing of proofs of claim against the assets of such insurer, 
or 

(2) There is a surplus and the liquidation is thereafter conducted upon the 
basis that such insurer is solvent. 

(b) Where an insurer has been so adjudicated to be insolvent any person who 
has a cause of action against an insured of such insurer under a liability 
insurance policy issued by such insurer, shall have the right to file a claim in 
the liquidation proceedings, regardless of the fact that such claim may be 
contingent, and such claim may be allowed: 


(1) If it may be reasonably inferred from the proof presented upon such 
claim that such person would be able to obtain a judgment upon such 
cause of action against such insured; and 

(2) If such person shall furnish suitable proof, unless the court for good 
cause shown shall otherwise direct, that no further valid claims against 
such insurer arising out of his cause of action other than those already 
presented can be made; and 

(3) If the total lability of such insurer to all claimants arising out of the 
same act of its insured shall be no greater than its total liability would 
be were it not in liquidation. 

No judgment against such an insured taken after the date of the entry of the 
liquidation order shall be considered in the liquidation proceedings as evidence 
of liability, or of the amount of damages, atl no judgment against an insured 
taken by default, inquest or by collusion prior to the entry of the liquidation 
order shall be considered as conclusive evidence in the liquidation proceeding 
either of the liability of such insured to such person upon such cause of action 
or of the amount of damages to which such person is therein entitled. 

(c) No claim of any secured claimant shall be allowed at a sum greater than 
the difference between the value of the claim without security and the value of 
the security itself as of the date of entry of the order of liquidation or such other 
date set by the court for fixation of rights and liabilities as provided in G.S. 
58-155.25 unless the claimant shall surrender his security to the Commissioner 
in which event the claim shall be allowed in the full amount for which it is valued. 
(1947, ¢. 923.) 
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§ 58-155.30. Time to file claims. — (a) If upon the granting of an order of 
liquidation under this Article or at any time thereafter during the liquidation 
proceeding the insurer shall not be clearly solvent, the court shall, after such 
notice and hearing as it deems proper, make an order declaring the insurer to 
be insolvent. Thereupon, regardless of any prior notice which may have been 
given to creditors, the Commissioner shall notify all persons who may have 
claims against such insurer and who have not filed proper proofs thereof, to 
present the same to him, at a place specified in such notice, within four months 
from the date of the entry of such order, or, if the Commissioner shall certify 
that it is necessary, within such longer time as the court shall prescribe. The 
last day for the filing of proofs of claim shall be specified in the notice. Such 
notice shall be given in a manner determined by the court. 

(b) Proofs of claim may be filed subsequent to the date specified, but no such 
claim shall share in the distribution of the assets until all alowed claims, proofs 
of which have been filed before said date, have been paid in full with interest. 
(1947 5G a025)) 


§ 58-155.31. Report for assessment. — Within three years from the date an 
order of rehabilitation or liquidation of a domestic mutual insurer or a domestic 
reciprocal insurer was filed in the office of the clerk of the court by which such 
order was made, the Commissioner may make a report to the court setting forth: 

(1) The reasonable value of the assets of the insurer; 

(2) The insurer’s probable liabilities; and 

(3) The probable necessary assessment, if any, to pay all possible claims and 
expenses in full, including expenses of administration. (1947, c. 923.) 


§ 58-155.32. Levy of assessment. — (a) Upon the basis of the report provided 
for in G.S. 58-155.31 including any amendment thereof, the court, ex parte, may 
levy one or more assessments against all members of such insurer who, as 
shown by the records of the insurer, were members of a mutual insurer or 
subscribers in a reciprocal insurer, at any time within one year prior to the date 
of issuance of the order to show cause under G.S. 58-155.18. 

(b) Such assessment or assessments shall cover the excess of the probable 
liabilities over the reasonable value of the assets, together with the estimated 
cost of collection and percentage of uncollectibility thereof. The total of all 
assessments against any member or subscriber with respect to any policy, by 
whomsoever levied or for whatsoever purposes levied, shall be for no greater 
amount than that specified in the policy or policies cf the member or subscriber 
and as limited under this Chapter; except that if the court finds that the policy 
was issued at a rate of premium below the minimum rate lawfully permitted for 
the risk insured, the court may determine the upper limit of such assessment 
upon the basis of an adequate rate for the insurance. 

(c) No assessment shall be levied against any member or subscriber with 
respect to any nonassessable policy issued in accordance with this Chapter. 
(1947, c. 923.) 


§ 58-155.33. Order to pay assessment. — After levy of assessment as 
provided in G.S. 58-155.82, upon the filing of a further detailed report by the 
Commissioner, the court shall issue an order directing each member of a mutual 
insurer or each subscriber in a reciprocal insurer, if he shall not pay the amount 
assessed against him to the Commissioner on or before a day to be specified in 
the order, to show cause why he should not be held liable to pay such assessment 
together with costs as set forth in G.S. 58-155.35 and why the Commissioner 
should not have judgment therefor. (1947, ¢. 923.) 


§ 58-155.34. Publication and transmittal of assessment order. — The 
Commissioner shall cause a notice of such assessment order setting forth a brief 
summary of the contents of such order to be: 
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(1) Published in such manner as shall be directed by the court; and 

(2) Enclosed in a sealed envelope, addressed and mailed postage prepaid to 
each member or subscriber liable thereunder at his last known address 
as it eet on the records of the insurer, at least 20 days before the 
return day of the order to show cause provided for in G.S. 58-155.33. 
(O47 eR O23) 


§ 58-155.35. Judgment upon the assessment. — (a) On the return day of the 
order to show cause provided for in G.S. 58-155.33 if the member or subscriber 
does not appear and serve verified objections upon the Commissioner, the court 
shall make an order adjudging that such member or subscriber is liable for the 
amount of the assessment against him together with ten dollars ($10.00) costs, 
and that the Commissioner may have judgment against the member or 
subscriber therefor. 

(b) If on such return day the member or subscriber shall appear and serve 
verified objections upon the Commissioner there shall be a full hearing before 
the court or a referee to hear and determine, who, after such hearing, shall make 
an order either negativing the liability of the member or subscriber to pay the 
assessment or affirming his liability to pay the whole or some part thereof 
together with twenty-five dollars ($25.00) costs and the necessary disbursements 
incurred at such hearing, and directing that the Commissioner in the latter case 
may have judgment therefor. 

(c) A judgment upon any such order, whether granted by a court or by a 
referee, shall have the same force and effect, and may be entered and docketed 
and may be appealed from as if it were a judgment in an original action brought 
in the court in which the proceeding is pending. (1947, c. 923.) 


§ 58-155.36. Special deputy commissioners, counsel, clerks and assistants; 
expenses of liquidation or rehabilitation. — The Commissioner shall have 
power to appoint, under his official seal, one or more special deputies, as his 
agent or agents, and to employ such counsel, clerks Bac assistants as may b 
him be deemed necessary, for the purpose of efficiently conducting shat 
liquidation or rehabilitation and may delegate to each of them such of the powers 
vested in him as he may deem wise and prudent. The compensation of such 
special deputy commissioners, counsel, clerks and assistants, and all expenses 
of taking possession of and conducting the business of liquidating or 
rehabilitating any such corporation shall be fixed by the Commissioner, subject 
to the approval of the court, and shall, on certificate of the Commissioner, be 
paid out of the funds or assets of such corporation. (1951, c. 781, s. 4.) 


Editor’s Note. — For brief comment on this 
section, see 29 N.C.L. Rev. 398. 


§§ 58-155.37 to 58-155.40: Reserved. 


ARTICLE 17B. 
Postassessment Insurance Guaranty Association. 


§ 58-155.41. Short title. — This Article shall be known and may be cited as 
the ‘Insurance Guaranty Association Act.” (1971, ¢. 670, s. 1.) 


Editor’s Note. — Session Laws 1971, c. 670, 
s. 2, contains a severability clause. 
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§ 58-155.42. Purpose of Article. — The purpose of this Article is to provide 
a mechanism for the payment of covered claims under certain insurance policies, 
to avoid excessive delay in payment, and to avoid financial loss to claimants or 
policyholders because of the insolvency of an insurer, to assist in the detection 
and prevention of insurer insolvencies, and to provide an association to assess 
the cost of such protection among insurers. (1971, c. 670, s. 1.) 


§ 58-155.43. Scope. — This Article shall apply to all kinds of direct insurance, 
except life, annuities, title, surety, accident and health, credit, mortgage 
guaranty, ocean marine, and workmen’s compensation and employer’s liability 
insurance. (1971, ¢. 670, s. 1.) 


§ 58-155.44. Construction. — This Article shall be liberally construed to 
effect the purpose under G.S. 58-155.42 which shall constitute an aid and guide 
to interpretation. (1971, c. 670, s. 1.) 


§ 58-155.45. Definitions. — As used in this Article: 

(1) “Account” means any one of the two accounts created by G.S. 58-155.46. 

(2) “Association” means the North Carolina Insurance Guaranty 
Association created under G.S. 58-155.46. 

(3) “Commissioner” means the Commissioner of Insurance of North 
Carolina. 

(4) “Covered claim” means an unpaid claim, including one of unearned 
premiums, which arises out of and is within the coverage and not in 
excess of the applicable limits of an insurance policy to which this 
Article applies issued by an insurer, if such insurer becomes an 
insolvent insurer after the effective date of this Article and (i) the 
claimant or insured is a resident of this State at the time of the insured 
event; or (ii) the property from which the claim arises is permanently 
located in this State. ‘Covered claim’’ shall not include any amount due 
any, reinsurer, insurer, insurance pool, or underwriting association, as 
subrogation recoveries or otherwise. 

(5) “Insolvent insurer’ means (i) an insurer authorized to transact 
insurance in this State either at the time the policy was issued or when 
the insured event occurred and (11) etaenineel to be insolvent by a court 
of competent jurisdiction. 

(6) “Member insurer’ means any person who (i) writes any kind of 
insurance to which this Article applies under G.S. 58-155.48, including 
the exchange of reciprocal or interinsurance contracts, and (ii) is 
licensed to transact insurance in this State. 

(7) “Net direct written premiums” means direct gross premiums written in 
this State on insurance policies to which this Article applies, less return 
premiums thereon and dividends paid or credited to policyholders on 
such direct business. “Net direct written premiums” does not include 
premiums on contracts between insurers or reinsurers. 

(8) “Person” means any individual, corporation, partnership, association or 
voluntary organization. (1971, c. 670, s. 1.) 


§ 58-155.46. Creation of the Association. — There is created a nonprofit, 
unincorporated legal entity to be known as the North Carolina Insurance 
Guaranty Association. All insurers defined as member insurers in G.S. 
58-155.45(6) shall be and remain members of the Association as a condition of 
their authority to transact insurance in this State. The Association shall perform 
its functions under a plan of operation established and approved under G.S. 
58-155.49 and shall exercise its powers through a board of directors established 
under G.S. 58-155.47. For purposes of administration and assessment, the 
Association shall be qiedert into two separate accounts: (i) the automobile 
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insurance account; and (ii) the account for all other insurance to which the Article 
applies. (1971, c. 670, s. 1.) 


§ 58-155.47. Board of directors. — (a) The board of directors of the 
Association shall consist of not less than five nor more than nine persons serving 
terms as established in the plan of operation. The members of the board shall 
be selected by member insurers subject to the approval of the Commissioner. 
Vacancies of the board shall be filled for the remaining period of the term in 
the same manner as initial appointments. If no members are selected within 60 
days after June 25, 1971, the Commissioner may appoint the initial members of 
the board of directors. 

(b) In approving selections to the board, the Commissioner shall consider 
among other things whether all member insurers are fairly represented. 

(c) Members of the board may be reimbursed from the assets of the 
Association for expenses incurred by them as members of the board of directors. 
(OF LeceoLU ese. 


Gece ee Powers and duties of the Association. — (a) The Association 
shall: 

(1) Be obligated to the extent of the covered claims existing prior to the 
determination of insolvency and arising within 30 days after the 
determination of insolvency, or before the policy expiration date if less 
than 30 days after the determination, or before the insured replaces the 
policy or causes its cancellation, if he does so within 30 days of the 
determination, but such obligation shall include only that amount of 
each covered claim which is in excess of one Hanteael dollars ($100.00) 
and is less than three hundred thousand dollars ($300,000). In no event 
shall the Association be obligated to a policyholder or claimant in an 
amount in excess of the obligation of the insolvent insurer under the 
policy from which the claim arises. 

(2) Be deemed the insurer to the extent of its obligation on the covered 
claims and to such extent shall have all rights, duties, and obligations 
of the insolvent insurer as if the insurer had not become insolvent. 

(3) Allocate claims paid and expenses incurred among the two accounts 
separately, and assess member insurers separately for each account 
amounts necessary to pay the obligation of the Association under 
subsection (a) above subsequent to an insolvency, the expenses of 
handling covered claims subsequent to an insolvency, the cost of 
examinations under G.S. 58-155.53 and other expenses authorized by 
this Article. The assessments of each member insurer shall be in the 
proportion that the net direct written premiums of the member insurer 
for the preceding calendar year on the kinds of insurance in the account 
bears to the net direct written premiums of all member insurers for the 
preceding calendar year on the kinds of insurance in the account. Each 
member insurer shall be notified of the assessment not later than 30 
days before it is due. No member insurer may be assessed in any year 
on any account an amount greater than two percent (2%) of that 
member insurer’s net direct written premiums for the preceding 
calendar year on the kinds of insurance in the account. If the maximum 
assessment, together with the other assets of the Association in any 
account, does not provide in any one year in any account an amount 
sufficient to make all necessary payments from that account, the funds 
available shall be prorated an ate unpaid portion shall be paid as soon 
thereafter as funds become available. The Association may exempt or 
defer, in whole or in part, the assessment of any member insurer, if 
the assessment would cause the member insurer’s financial statement 
to reflect amounts of capital or surplus less than the minimum amounts 
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required for a certificate of authority by any jurisdiction in which the 
member insurer is authorized to transact insurance. Each member 
insurer may set off against any assessment, authorized payments made 
on covered claims and expenses incurred in the payment of such claims 
by the member insurer if they are chargeable to the account for which 
the assessment is made. 

(4) Investigate claims brought against the Association and adjust, 
compromise, settle, and pay covered claims to the extent of the 
Association’s obligation and deny all other claims and may review 
settlements, releases and judgments to which the insolvent insurer or 
its insureds were parties to determine the extent to which such 
settlements, releases and judgments may be properly contested. 

(5) Notify such persons as the Commissioner directs under G.S. 
58-155.50(b)(1). 

(6) Handle claims through its employees or through one or more insurers 
or other persons designated as servicing facilities. Designation of a 
servicing facility is subject to the approval of the Commissioner, but 
such designation may be declined by a member insurer. 

(7) Reimburse each servicing facility for obligations of the Association paid 
by the facility and for expenses incurred by the facility while handling 
claims on behalf of the Association and shall pay the other expenses 
of the Association authorized by this Article. 

(b) The Association may: 

(1) Employ or retain such persons as are necessary to handle claims and 
perform other duties of the Association. 

(2) Borrow funds necessary to effect the purposes of this Article in accord 
with the plan of operation. 

(3) Sue or be sued. 

(4) Negotiate and become a party to such contracts as are necessary to 
carry out the purpose of this Article. 

(5) Perform such other acts as are necessary or proper to effectuate the 
purpose of this Article. 

(6) Refund to the member insurers in proportion to the contribution of each 
member insurer to that account that amount by which the assets of the 
account exceed the liabilities if, at the end of any calendar year, the 
board of directors finds that the assets of the Association in any 
account exceed the liabilities of that account as estimated by the board 
of directors for the coming year. (1971, c. 670, s. 1.) 


§ 58-155.49. Plan of operation. — (a) The Association shall submit to the 
Commissioner a plan of operation and any amendment thereto necessary or 
suitable to assure the fair, reasonable, and equitable administration of the 
Association. The plan of operation and any amendments thereto shall become 
effective upon approval in writing by the Commissioner. 

If the Association fails to submit a suitable plan of operation within 90 days 
following June 25, 1971, or if at any time thereafter the Association fails to 
submit suitable amendments to the plan, the Commissioner shall, after notice 
and hearing, adopt and promulgate such reasonable rules as are necessary or 
advisable to effectuate the provisions of this Article. Such rules shall continue 
in force until modified by the Commissioner or superseded by a plan submitted 
by the Association and approved by the Commissioner. 

(b) All member insurers shall comply with the plan of operation. 

(c) The plan of operation shall: 

(1) Establish the procedures whereby all the powers and duties of the 
Association under G.S. 58-155.48 will be performed. 
(2) Establish procedures for handling assets of the Association. 
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(3) Establish the amount and method of reimbursing members of the board 
of directors under G.S. 58-155.47. 

(4) Establish procedures by which claims may be filed with the Association 
and establish acceptable forms of proof of covered claims. Notice of 
claims to the receiver or liquidator of the insolvent insurer shall be 
deemed notice to the Association or its agent and a list of such claims 
shall be periodically submitted to the Association or similar 
organization in another state by the receiver or liquidator. 

(5) Establish regular places and times for meetings of the board of 
directors. 

(6) Establish procedures for records to be kept of all financial transactions 
of the Association, its agents, and the board of directors. 

(7) Provide that any member insurer aggrieved by any final action or 
decision of the Association may appeal to the Commissioner within 30 
days after the action or decision. 

(8) Establish the procedures whereby selections for the board of directors 
will be submitted to the Commissioner. 

(9) Contain additional provisions necessary or proper for the execution of 
the powers and duties of the Association. 

(d) The plan of operation may provide that any or all powers and duties of 
the Association, except those under G.S. 58-155.48(a)(3) and G.S. 58-155.48(b)(2), 
are delegated to a corporation, association, or other organization which performs 
or will perform functions similar to those of this Association, or its equivalent, 
in two or more states. Such a corporation, association or organization shall be 
reimbursed as a servicing facility would be reimbursed and shall be paid for its 
performance of any other functions of the Association. A delegation under this 
subsection shall take effect only with the approval of both the board of directors 
and the Commissioner, and may be made only to a corporation, association, or 


2 et ete which extends protection not substantially less favorable and 
effective than that provided by this Article. (1971, ce. 670, s. 1; 1973, c. 1446, s. 
2.) 

Editor’s Note. — The 1973 amendment 


corrected an error in subsection (d) by substitut- 
ing “of” for “or” in the second sentence. 


§ 58-155.50. Duties and powers of the Commissioner. — (a) The 
Commissioner shall: 

(1) Notify the Association of the existence of an insolvent insurer not later 
than three days after he receives notice of the determination of the 
insolvency. 

(2) Upon request of the board of directors, provide the Association with a 
statement of the net direct written premiums of each member insurer. 

(b) The Commissioner may: 

(1) Require that the Association notify the insureds of the insolvent insurer 
and any other interested parties of the determination of insolvency and 
of their rights under this Article. Such notification shall be by mail at 
their last known address, where available, but if sufficient information 
for notification by mail is not available, notice by publication in a 
newspaper of general circulation shall be sufficient. 

(2) Suspend or revoke, after notice and hearing, the certificate of authority 
to transact insurance in this State of any member insurer which fails 
to pay an assessment when due or fails to comply with the plan of 
operation. As an alternative, the Commissioner may levy a fine on any 
member insurer which fails to pay an assessment when due. Such fine 
shall not exceed five percent (5%) of the unpaid assessment per month, 
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except that no fine shall be less than one hundred dollars ($100.00) per 
month. 
(3) Revoke the designation of any servicing facility if he finds claims are 
being handled unsatisfactorily. 
(c) Any final action or order of the Commissioner under this Article shall be 
subject to judicial review in accordance with the provisions of G.S. 58-9.8. (1971, 
Cx6(0¢S.e1,) 


§ 58-155.51. Effect of paid claims. — (a) Any person recovering under this 
Article shall be deemed to have assigned his rights under the policy to the 
Association to the extent of his recovery from the Association. Every insured 
or claimant seeking the protection of this Article shall cooperate with the 
Association to the same extent as such person would have been required to 
cooperate with the insolvent insurer. The Association shall have no cause of 
action against the insured of the insolvent insurer for any sums it has paid out 
except such causes of action as the insolvent insurer would have had if such 
sums had been paid by the insolvent insurer. In the case of an insolvent insurer 
operating on a plan with assessment liability, payments of claims of the 
Association shall not operate to reduce the liability of insureds to the receiver, 
liquidator, or statutory successor for unpaid assessments. 

(b) The receiver, liquidator, or statutory successor of an insolvent insurer 
Shall be bound by settlements of covered claims by the Association or a similar 
organization in another state. The court having jurisdiction shall grant such 
claims priority equal to that to which the claimant would have been entitled in 
the absence of this Article against the assets of the insolvent insurer. The 
expenses of the Association or similar organization in handling claims shall be 
accorded the same priority as the liquidator’s expenses. 

(c) The Association shall periodically file with the receiver or liquidator of the 
insolvent insurer statements of the covered claims paid by the Association and 
estimates of anticipated claims on the Association which shall preserve the 
rights of the Association against the assets of the insolvent insurer. (1971, c. 
670, s. 1.) 


§ 58-155.52. Nonduplication of recovery. — (a) Any Pee having a claim 
ae a an insurer under any provision in an insurance policy other than a policy 
of an insolvent insurer which is also a covered claim, shall be required to exhaust 
first his rights under such policy. Any amount payable on a covered claim under 
be Article shall be reduced by the amount of any recovery under such insurance 
policy. 

(b) Any person having a claim which may be recovered under more than one 
insurance guaranty association or its equivalent shall seek recovery first from 
the association of the place of residence of the insured except that if it is a first 
party claim for damage to property with a permanent location, he shall seek 
peek t) first from the association of the location of the property. Any recovery 
under this Article shall be reduced by the amount of recovery from any other 
insurance guaranty association or its equivalent. (1971, c. 670, s. 1.) 


§ 58-155.53. Prevention of insolvencies. — (a) To aid in the detection and 
prevention of insurer insolvencies, it shall be the duty of the board of directors, 
upon majority vote, to notify the Commissioner of any information indicating 
any member insurer may be insolvent or in a financial condition hazardous to 
the policyholders or the public. 

(b) The board of directors may, upon majority vote, request that the 
Commissioner order an examination of any member insurer which the board in 
good faith believes may be in a financial condition hazardous to the policyholders 
or the public. Within 30 days of the receipt of such request, the Commissioner 
shall begin such examination. The examination may be conducted as a National 
Association of Insurance Commissioners examination or may be conducted by 
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such ee ts as the Commissioner designates. The cost of such examination 
Shall be paid by the Association and the examination report shall be treated as 
are other examination reports. In no event shall such examination report be 
released to the board of directors prior to its release to the public, but this shall 
not preclude the Commissioner from complying with subsection (c) below. The 
Commissioner shall notify the board of directors when the examination is 
completed. The request for an examination shall be kept on file by the 
Commissioner but it shall not be open to public inspection prior to the release 
of the examination report to the public. 

(c) It shall be the duty of the Commissioner to report to the board of directors 
when he has reasonable cause to believe that any member insurer examined or 
being examined at the request of the board of directors may be insolvent or in 
a financial condition hazardous to the policyholders or the public. 

(d) The board of directors may, upon majority vote, make reports and 
recommendations to the Commissioner upon any matter germane to the 
solvency, liquidation, rehabilitation or conservation of any member insurer. Such 
reports and recommendations shall not be considered public documents. 

(e) The board of directors may, upon majority vote, make recommendations 
to the Commissioner for the detection and prevention of insurer insolvencies. 

(f) The board of directors shall, at the conclusion of any insurer insolvency 
in which the Association was obligated to pay covered claims, prepare a report 
on the history and causes of such insolvency, based on the information available 
to ine Association, and submit such report to the Commissioner. (1971, c. 670, 
Sri: 


§ 58-155.54. Examination of the Association. — The Association shall be 
subject to examination and regulation by the Commissioner. The board of 
directors shall submit, not later than March 30 of each year, a financial report 
10E Le Pe calendar year in a form approved by the Commissioner. (1971, 
cn010..8)13 


§ 58-155.55. Tax exemption. — The Association shall be exempt from 
payment of all fees and all taxes levied by this State or any of its subdivisions 
except taxes levied by its subdivisions on real or personal property. (1971, c. 670, 
yee 


§ 58-155.56. Recognition of assessments in rates. — The rates and 
premiums charged for insurance policies to which this Article applies shall 
include amounts sufficient to recoup a sum equal to the amounts Hag to the 
Association by the member insurer jee any amounts returned to the member 
insurer by the Association and such rates shall not be deemed excessive because 
they contain an amount reasonably calculated to recoup assessments paid by 
the member insurer. (1971, ¢. 670, s. 1.) 


§ 58-155.57. Immunity. — There shall be no liability on the part of and no 
cause of action of any nature shall arise against any member insurer, the 
Association or its agents or employees, the board of directors, or the 
Commissioner or his representatives for any action taken by them in the 
performance of their powers and duties under this Article. (1971, c. 670, s. 1.) 


§ 58-155.58. Stay of proceedings; reopening of default judgments. — All 
proceedings in which the insolvent insurer is a party or is obligated to defend 
a party in any court in this State shall be sta ed: for 60 days fromm the date the 
insolvency is determined to permit proper defense by the Association of all 
pending causes of action as to any covered claims arising from a judgment under 
any decision, verdict or finding based on the default of the insolvent insurer or 
its failure to defend an insured, the Association either on its own behalf or on 
behalf of such insured may apply to have such judgment, order, decision, verdict 
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or finding set aside by the same court or administrator that made such judgment, 
order, decision, verdict or finding and shall be permitted to defend against such 
claim on the merits. (1971, c. 670, s. 1.) 


§ 58-155.59. Termination; distribution of funds. — (a) The Commissioner 
shall by order terminate the operation of the North Carolina Insurance Guaranty 
Association as to any kind of insurance covered by this Article with respect to 
which he has found, after hearing, that there is in effect a statutory or voluntary 
plan which: 

(Ly Ista eset plan which is adequately funded or for which adequate 
funding is provided; and 

(2) Extends, or will extend to the North Carolina policyholders and 
residents protection and benefits with respect to insolvent insurers not 
substantially less favorable and effective to such policyholders and 
residents than the protection and benefits provided with respect to such 
kinds of insurance under this Article. 

(b) The Commissioner shall by the same such order authorize discontinuance 
of future payments by insurers to the North Carolina Insurance Guaranty 
Association with respect to the same kinds of insurance; provided, the 
assessments and payments shall continue, as necessary, to liquidate covered 
claims of insurers adjudged insolvent prior to said order and the related 
expenses not covered by such other plan. 

(c) In the event the operation of the North Carolina Insurance Guaranty 
Association shall be so terminated as to all kinds of insurance otherwise within 
its scope, the Association as soon as possible thereafter shall distribute the 
balance of moneys and assets remaining (after discharge of the functions of the 
Association with respect to prior insurer insolvencies not covered by such other 
plan, together with related expenses) to the insurers which are then writing in 
this State policies of the kinds of insurance covered by this Article and which 
had made payments to the Association, pro rata upon the basis of the aggregate 
of such payments made by the respective insurers during the period of five years 
next preceding the date of such order. Upon completion of such distribution with 
respect to all of the kinds of insurance covered by this Article, this Article shall 
be deemed to have expired. (1971, c. 670, s. 1.) 


8§ 58-155.60 to 58-155.64: Reserved for future codification purposes. 


ARTICLE 17C, 
Life and Accident and Health Insurance Guaranty Association. 


§ 58-155.65. Title. — This Article shall be known and may be cited as the 
BGs and rearae and Health Insurance Guaranty Association Act.” (1978, ec. 
1438, s. 1. 


Editor’s Note. — Session Laws 1978, c. 1488, 
s. 2, contains a severability clause. 


§ 58-155.66. Purpose. — The purpose of this Article is to maintain public 
confidence in the promises of insurers, to provide a mechanism for the payment 
of covered claims under certain insurance policies, to assist in the detection and 
pas vention of insurer insolvencies, and to protect policy owners, insureds, 
beneficiaries, annuitants, payees, and genie nges of life insurance policies, health 
insurance policies, annuity contracts, and supplemental contracts, subject to 
certain limitations, against failure in the performance of contractual obligations 
due to the impairment of the insurer issuing such policies or contracts. To 
provide this protection, (i) an association of insurers is created to enable the 


578 


8 58-155.67 CH. 58. INSURANCE 8 58-155.70 


guaranty of payment of benefits and of continuation of coverages, (ii) members 
of the Association are subject to assessment to provide funds to carry out the 
purpose of this Article, and (iii) the Association is authorized to assist the 
Commissioner, in the prescribed manner, in the detection and prevention of 
insurer impairments. (1978, c. 1488, s. 1.) 


§ 58-155.67. Scope. — (a) This Article shall apply to direct life policies, 
accident and health insurance policies, annuity contracts, variable contracts, and 
contracts supplemental to life and accident and health insurance policies and 
annuity contracts issued by persons authorized to transact insurance in this 
State at any time. 

(b) This Article shall not apply to: 

(1) Any such policies or contracts, or any part of such policies or contracts 
under which the risk is borne by the policyholder; 

(2) Any such policy or contract or part thereof assumed by the impaired 
insurer under a contract of reinsurance, other than reinsurance for 
which assumption certificates have been issued; 

(3) Any policy or contract issued by a corporation governed by the 
provisions of Chapter 57 of the General Statutes; 

(4) pay ERONCY or contract issued by a fraternal order or society. (1973, c. 

hae 


§ 58-155.68. Construction. — This Article shall be liberally construed to 
effect the purpose under G.S. 58-155.66 which shall constitute an aid and guide 
to interpretation. (1973, c. 1488, s. 1.) 


§ 58-155.69. Definitions. — As used in this Article: 
(1) foun ’ means either of the three accounts created under G.S. 
-155.70. 

(2) “Association” means the Life and Accident and Health Insurance 
Guaranty Association created under G.S. 58-155.70. 

(3) “Commissioner” means the Commissioner of Insurance of this State. 

(4) “Contractual obligation” means any obligation under covered policies. 

(5) “Covered policy” means any policy or contract within the scope of this 
Article under G.S. 58-155.67. 

(6) “Impaired insurer’ means (i) an insurer which after the effective date 
of this Article, becomes insolvent and is placed under a final order of 
liquidation, rehabilitation, or conservation by a court of competent 
jurisdiction, or (ii) an insurer deemed by the Commissioner after the 
effective date of this Article to be unable or potentially unable to fulfill 
its contractual obligations. 

(7) “Member insurer” means any person authorized to transact in this State 
any kind of insurance to which this Article applies under G.S. 58-155.70. 

(8) “Premiums” means direct gross insurance premiums and annuity 
considerations written on covered policies, less return premiums and 
considerations thereon and Hidends paid or credited to policyholders 
on such direct business. ‘Premiums’ do not include premiums and 
considerations on contracts between insurers and reinsurers. As used 
in G.S. 58-155.73 “premiums” are those for the calendar year preceding 
the determination of impairment. 

(9) “Person” means any individual, corporation, partnership, association or 
voluntary organization. 

(10) “Resident” means any person who resides in this State at the time the 
impairment is determined and to whom contractual obligations are 
owed. (1978, c. 1488, s. 1.) 


§ 58-155.70. Creation of the Association. — (a) There is created a nonprofit 
legal entity to be known as the Life and Accident and Health Insurance 
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Guaranty Association. As a condition of their authority to transact insurance 
in this State, all member insurers shall be and remain members of the 
Association and shall be jointly and severally liable for all contractual 
obligations incurred by impaired insurers of the Association. The Association 
shall perform its functions under the plan of operation established and approved 
under G.S. 58-155.74 and shall exercise its powers through a board of atrectors 
established under G.S. 58-155.71. For purposes of administration and 
assessment, the Association shall maintain three accounts: 

(1) The accident and health insurance account; 

(2) The life insurance account; and 

(3) The annuity account. 

(b) The Association shall come under the immediate supervision of the 

Commissioner and shall be subject to the applicable provisions of the insurance 
laws of this State. (1973, c. 1488, s. 1.) 


§ 58-155.71. Board of directors. — (a) The board of directors of the 
Association shall consist of not less than five nor more than nine members 
serving terms as established in the plan of operation. The members of the board 
shall be selected by member insurers subject to the approval of the 
Commissioner. Vacancies on the board shall be filled for the remaining period 
of the term in the manner described in the plan of operation. To select the initial 
board of directors, and initially organize the Association, the Commissioner shall 
give notice to all member insurers of the time and place of the organizational 
meeting. In determining voting rights at the organizational meeting each 
member insurer shall be entitled to one vote in person or by proxy. If the board 
of directors is not selected within 60 days after notice of the organizational 
meeting, the Commissioner may appoint the initial members. 

(b) In approving selections or in appointing members to the board, the 
Commissioner shall consider, among other things, whether all member insurers 
are fairly represented. 

(c) Members of the board may be reimbursed from the assets of the 
Association for expenses incurred by them as members of the board of directors 
but members of the board shall not otherwise be compensated by the Association 
for their services. (1973, ¢. 1488, s. 1.) 


§ 58-155.72. Powers and duties of the Association. — In addition to the 
powers and duties enumerated in other sections of this Article: 

(1) If a domestic insurer is an impaired insurer, the Association may, prior 
to an order of liquidation or rehabilitation, and subject to any conditions 
imposed by the Association other than those which impair the 
contractual obligations of the impaired insurer, and approved by the 
impaired insurer and the Commissioner: 

a. Guarantee or reinsure, or cause to be guaranteed, assumed, or 
reinsured, all the covered policies of the impaired insurer; 

b. Provide such moneys, pledges, notes, guarantees, or other means 
as are proper to effectuate paragraph a, and assure payment of 
the contractual obligations of the impaired insurer pending action 
under paragraph a; 

c. Loan money to the impaired insurer. 

If the Association fails to act within a reasonable period of time, the 

Commissioner shall have the powers and duties of the Association 

under this Article with respect to such domestic impaired insurer. 

(2) If a foreign or alien insurer is an impaired insurer, the Association may, 
prior to an order of liquidation, rehabilitation, or conservation, with 
respect to the covered policies of residents and subject to any conditions 
imposed by the Association other than those which impair the 
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contractual obligations of the impaired insurer, and approved by the 

inpaired insurer and the Commissioner: 

a. Guarantee or reinsure, or cause to be guaranteed, assumed, or 
reinsured, the insurer’s covered policies of residents; 

b. Provide such moneys, pledges, notes, guarantees or other means as 
are proper to effectuate paragraph a, and assure payment of the 
impaired insurer’s contractual obligations to residents pending 
action under paragraph a; 

c. Loan money to the impaired insurer. 

If the Association fails to act within a reasonable period of time, the 

Commissioner shall have the powers and duties of the Association 

under this Article with respect to such foreign or alien impaired insurer. 

(3) Ifa domestic insurer is an impaired insurer under an order of liquidation 
or rehabilitation, the Association shall, subject to the approval of the 
Commissioner: 

a. Guarantee, assume, or reinsure, or cause to be guaranteed, assumed 
or reinsured the covered policies of the impaired insurer; 

b. Assure payment of the contractual obligations of the impaired 
insurer; and 

c. Provide such moneys, pledges, notes, guarantees, or other means as 
are reasonably necessary to discharge such duties. 

If the Association fails to act within a reasonable period of time, the 

Commissioner shall have the powers and duties of the Association 

under this Article with respect to such domestic impaired insurer. 

(4) If a foreign or alien insurer is an impaired insurer under an order of 
liquidation, rehabilitation, or conservation, the Association shall, 
subject to the approval of the Commissioner: 

a. Guarantee, assume, or reinsure or cause to be guaranteed, assumed, 
or reinsured the covered policies of residents; 

b. Assure payment of the contractual obligations of the impaired 
insurer to residents; and 

c. Provide such moneys, pledges, notes, guarantees, or other means as 
are reasonably necessary to discharge such duties. 

If the Association fails to act within a reasonable period of time, the 

Commissioner shall have the powers and duties of the Association 

under this Article with respect to such foreign or alien impaired insurer. 

(5) a. In carrying out its duties under subdivisions (3) and (4), the 

Association may request that there be imposed policy liens, 

contract liens, moratoriums on payments or other similar means 

and such liens, moratoriums, or similar means may be imposed if 
the Commissioner: 

1. Finds that the amounts which can be assessed under this Article 
are less than the amounts needed to assure full and prompt 
performance of the impaired insurer’s contractual obligations, 
or that the economic or financial conditions as they affect 
member insurers are sufficiently adverse to render the 
imposition of policy or contract liens, moratoriums, or similar 
means to be in the public interest, and 

2. Approves the specific policy liens, contract liens, moratoriums, 
or similar means to be used. 

b. Before being obligated under subdivisions (8) and (4) the Association 
may request that there be imposed temporary moratoriums or liens 
on payments of cash values and policy loans and such temporary 
moratoriums and liens may be imposed if they are approved by the 
Commissioner. 
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(6) The Association shall have no hability under this section for any covered 
policy of a foreign or alien insurer whose domiciliary jurisdiction or 
state of entry provides by statute or regulation, for residents of this 
State protection substantially similar to that provided by this Article 
for residents of other states. 


(7) The Association may render assistance and advice to the Commissioner, 
upon his request, concerning rehabilitation, payment of claims, 
continuations of coverage, or the performance of other contractual 
obligations of any impaired insurer. 

(8) The Association shall have standing to appear before any court in this 
State with jurisdiction over an impaired insurer concerning which the 
Association is or may become obligated under this Article. Such 
standing shall extend to all matters germane to the powers and duties 
of the Association, including, but not limited to, proposals for 
reinsuring or guaranteeing the covered policies of the impaired insurer 
and the determination of the covered policies and contractual 
obligations. 

(9) a. Any person receiving benefits under this Article shall be deemed to 
have assigned his rights under the covered policy to the Association 
to the extent of the benefits received because of this Article 
whether the benefits are payments of contractual obligations or 
continuation of coverage. The Association may require an 
assignment to it of such rights by any payee, policy or contract 
owner, beneficiary, insurer or annuitant as a condition precedent 
to the receipt of any rights or benefits conferred by this Article 
upon such person. The Association shall be subrogated to these 
rights against the assets of any impaired insurer. 

b. The subrogation rights of the Association under this subdivision 
shall have the same priority against the assets of the impaired 
insurer as that possessed by the person entitled to receive benefits 
under this Article. 

(10) The contractual obligations of the impaired insurer for which the 
Association becomes or may become liable shall be as great as but no 
greater than the contractual obligations of the He titi insurer would 
have been in the absence of an impairment unless such obligations are 
reduced as permitted by subdivision (5). 

(11) The Association may: 

a. Enter into such contracts as are necessary or proper to carry out 
the provisions and purposes of this Article. 

b. Sue or be sued, including taking any legal actions necessary or 
proper for recovery of any unpaid assessments under G.S. 
58-155.73 or to enforce any other obligations under the provisions 
of this Article. 

ec. Borrow money to effect the purposes of this Article. Any notes or 

other evidence of indebtedness of the Association not in default 
shall be legal investments for domestic insurers and may be carried 
as admitted assets. 

. Employ or retain such persons as are necessary to handle the 
financial transactions of the Association, and to perform such other 
functions as become necessary or proper under this Article. 

e. Negotiate and contract with any liquidator, rehabilitator, 
conservator, or ancilliary receiver to carry out the powers and 
duties of the Association. 

f. Take such legal action as may be necessary to avoid payment of 
improper claims. 


oF 
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g. Exercise, for the purposes of this Article and to the extent approved 
by the Commissioner, the powers of a domestic life or accident and 
health insurer, but in no case may the Association issue insurance 
policies or annuity contracts other than those issued to perform the 
contractual obligations of the impaired insurer. 

(12) In the event the Association fails to discharge any of its powers and 
duties within a reasonable time, the Commissioner shall have all the 
powers and duties of the Association and shall have the full power and 
duties of its board of directors. (19738, c. 1488, s. 1.) 


§ 58-155.73. Assessments. — (a) For the purpose of providing the funds 
necessary to carry out the powers and duties of the Association, the board of 
directors shall assess the member insurers, separately for each account, at such 
times and for such amounts as the board finds necessary. The board shall collect 
the assessments after 80 days’ written notice to the member insurers before 
payment is due. In the event that the member insurers do not within the time 
prescribed pay the assessment set by the board, the Association may file suit 
against such member insurers jointly and severally for the amounts necessary 
to carry out the responsibilities of the Association as determined by the board 
of directors. 

(b) There shall be three classes of assessments, as follows: 

(1) Class A assessments shall be made for the purpose of meeting 
administrative costs and other general expenses not related to a 
particular impaired insurer. 

(2) Class B assessments shall be made to the extent necessary to carry out 
the powers and duties of the Association under G.S. 58-155.72 with 
regard to an impaired domestic insurer. 

(3) Class C assessments shall be made to the extent necessary to carry out 
the powers and duties of the Association under G.S. 58-155.72 with 
regard to an impaired foreign or alien insurer. 

(c)(1) The amount of any Class A assessment for each account shall ‘be 
determined by the ara The amount of any Class B or C assessment 
shall be divided among the accounts in the proportion that the 
premiums received by the impaired insurer on the policies covered b 
each account bears to the premiums received by such insurer on all 
covered policies. 

(2) Class A and Class C assessments against member insurers for each 
account shall be in the proportion that the premiums received on 
business in this State by each assessed member insurer on policies 
covered by each account bears to such premiums received on business 
in this State by all assessed member insurers. 

(3) Class B assessments for each account shall be made separately for each 
state in which the impaired domestic insurer was authorized to transact 
insurance at any time, in the proportion that the premiums received on 
business in el state by the impaired insurer on policies covered by 
such account bears to such premiums received in all such states by the 
impaired insurer. The assessments against member insurers shall be 
in the proportion that the premiums received on business in each such 
state by each assessed member insurer on policies covered by each 
account bears to such premiums received on business in each state by 
all assessed member insurers. 

(4) Assessments for funds to meet the requirements of the Association with 
respect to an impaired insurer shall not be made until necessary to 
implement the purposes of this Article. Classification of assessments 
under subsection (2) and computation of assessments under this 
subsection shall be made with a reasonable degree of accuracy, 
recognizing that the exact determinations may not always be possible. 
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(d) The Association may abate or defer, in whole or in part, the assessment 
of a member insurer if, in the opinion of the board, payment of the assessment 
would endanger the ability of the member insurer to fulfill its contractual 
obligations. The total of all assessments upon a member insurer for each account 
shall not in any one calendar year exceed four percent (4%) of such insurer’s 
premiums in this State on the policies covered by the account. 


(ec) In the event an assessment against a member insurer is abated, or 
deferred, in whole or in part, because of the limitations set forth in subsection 
(4), the amount by which such assessment is abated or deferred, shall be 
assessed against the other member insurers in a manner consistent with the 
basis for assessments set forth in this section. If the maximum assessment, 
together with the other assets of the Association in either account, does not 
provide in any one year in either account an amount sufficient to carry out the 
responsibilities of the Association, the necessary additional funds shall be 
assessed as soon thereafter as permitted by this Article. In the event a member 
insurer or a former member insurer fails or refuses to pay an assessment, the 
amount of such assessment shall be assessed against the other member insurers 
in a manner consistent with the basis for assessment set forth in this section, 
pending the recovery of any such unpaid assessment in order that the purpose 
of this Article may be effected. 


(f) The board may, by an equitable method as established in the plan of 
operation, refund to member insurers, in proportion to the contribution of each 
insurer to that account, the amount by which the assets of the account exceed 
the amount the board finds is necessary to carry out during the coming year 
the obligations of the Association with regard to that amount, including assets 
accruing from net realized gains and income from investments. A reasonable 
amount may be retained in any account to provide funds for the continuing 
expenses of the Association and for future losses if refunds are impractical. 


(zg) The Association shall issue to each insurer paying an assessment under 
this Article a certificate of contribution, in a form prescribed by the 
Commissioner, for the amount so paid. All outstanding certificates shall be of 
equal dignity and priority without reference to amounts or dates of issue. A 
certificate of contribution may be shown by the insurer in its financial statement 
as an asset in such form and for such amount, if any, and period of time as the 
Commissioner may approve. 


(h) Any member insurer whose certificate of authority has been terminated 
for any reason whatever shall be liable for any assessment based on insolvencies 
occurring prior to such termination. (1978, c. 1488, s. 1.) 


§ 58-155.74. Plan of operation. — (a) (1) The Association shall submit to the 
Commissioner a plan of operation and any amendments thereto 
necessary or suitable to assure the fair, reasonable, and equitable 
administration of the Association. The plan of operation and any 
amendments thereto shall become effective upon approval in writing 
by the Commissioner. 


(2) If the Association fails to submit a suitable plan of operation within 90 
days following the effective date of this Article or if at any time 
thereafter the Association fails to submit suitable amendments to the 
plan, the Commissioner shall, after notice and hearing, formulate, 
adopt, promulgate and place into effect such plan of operation, 
amendments thereto, and such reasonable rules as are necessary or 
advisable to effectuate the provisions of this Article. Such plan and 
rules shall continue in force until modified by the Commissioner or 
superseded by a plan submitted by the Association and approved by the 
Commissioner. 
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(b) All member insurers shall comply with the plan of operation, and as a 
prerequisite to further engaging in writing such insurance in this State shall 
formally subscribe to and participate in the plan so approved. 

(c) The plan of operation shall, in addition to requirements enumerated 
elsewhere in this Article: 

(1) Establish procedures for handling the assets of the Association. 

(2) Establish the amount and method of reimbursing members of the board 
of directors under G.S. 58-155.71. 

(3) Establish regular places and times for meetings of the board of 
directors. 

(4) Establish procedures for records to be kept of all financial transactions 
of the Association, its agents and the board of directors. 

(5) Establish the procedures whereby selections for the board of directors 
will be made and submitted to the Commissioner. 

(6) panes any additional procedures for assessments under G.S. 

-155.78. 

(7) Contain additional provisions necessary or proper for the execution of 
the powers and duties of the Association. 

(d) The plan of operation may provide that any or all powers and duties of 
the Association except those under G.S. 58-155.72(11)(c) and G.S. 58-155.73, are 
delegated to a corporation, association, or other organization which performs 
or will perform functions similar to those of this Association, or its equivalent 
in two or more states. Such a corporation, association, or organization shall be 
reimbursed for any payments made on behalf of the Association and shall be 
paid for its performance of any function of the Association. A delegation under 
this subsection shall take effect only with the approval of both the board of 
directors and the Commissioner, and may be made only to a corporation, 
association, or organization which extends protection not substantially less 
favorable and effective than that provided by this Article. (1978, c. 1488, s. 1.) 


§ 58-155.75. Duties and powers of the Commissioner. — In addition to the 
duties and powers enumerated elsewhere in this Article: 

(1) The Commissioner shall: 

a. Notify the board of directors of the existence of an impaired insurer 
not later than three days after a determination of impairment is 
made or he received notice of impairment. 

b. Upon request of the board of directors, provide the Association with 
a statement of the premiums in the appropriate states for each 
member insurer. 

c. When an impairment is declared and the amount of the impairment 
is determined, serve a demand upon the impaired insurer to make 
good the impairment within a reasonable time. Notice to the 
impaired insurer shall constitute notice to its shareholders, if any. 
The failure of the insurer to promptly comply with such demand 
shall not excuse the Association from the performance of its 
powers and duties under this Article. 

d. In any liquidation or rehabilitation proceeding involving a domestic 
insurer, be appointed as the liquidator or rehabilitator. If a foreign 
or alien member insurer is subject to a liquidation proceeding in 
its domiciliary jurisdiction or state of entry, the Commissioner shall 
be appointed conservator. 

(2) The Commissioner may suspend or revoke, after notice and hearing, the 
certificate of authority to transact insurance in this State of any 
member insurer which fails to pay an assessment when due or fails to 
comply with the plan of operation. As an alternative the Commissioner 
may levy a forfeiture on any member insurer which fails to pay an 
assessment when due. Such forfeiture shall not exceed five percent (5%) 
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of the unpaid assessment per month, but no forfeiture shall be less than 
one hundred dollars ($100.00) per month. 

(3) The liquidator, rehabilitator, or conservator of any impaired insurer may 
notify all interested persons of the effect of this Article. (1973, c. 1488, 
Saal 


§ 58-155.76. Prevention of impairments. — To aid in the detection and 
prevention of insurer impairments: 

(1) The board of directors shall, upon majority vote, notify the 
Commissioner of any information indicating member insurer may be 
unable or potentially unable to fulfill its contractual obligations. 

(2) The board of directors may, upon majority vote, request that the 
Commissioner order an examination of any member insurer which the 
board in good faith believes may be unable or potentially unable to 
fulfill its contractual obligations. The Commissioner may conduct such 
examination. The examination may be conducted as a National 
Association of Insurance Commissioners examination or may be 
conducted by such persons as the Commissioner designates. The cost 
of such examination shall be paid by the Association and the 
examination report shall be treated as are other examination reports. 
In no event shall such examination report be released to the board of 
directors of the Association prior to its release to the public, but this 
shall not excuse the Commissioner from his obligation to comply with 
subdivision (3). The Commissioner shall notify the board of directors 
when the examination is completed. The request for an examination 
shall be kept on file by the Commissioner but it shall not be open to 
public inspection prior to the release of the examination report to the 
public and shall be released at that time only if the examination 
discloses that the examined insurer is unable or potentially unable to 
meet its contractual obligations. 

(3) The Commissioner shall report to the board of directors when he has 
reasonable cause to believe that any member insurer examined at the 
request of the board of directors may be unable or potentially unable 
to fulfill its contractual obligations. 

(4) The board of directors may, upon majority vote, make reports and 
recommendations to the Commissioner upon any matter germane to the 
solvency, liquidation, rehabilitation or conservation of any member 
insurer. Such reports and recommendations shall not be considered 
public documents. 

(5) The board of directors may, upon majority vote, make recommendations 
to the Commissioner for the detection and prevention of insurer 
impairments. 

(6) The board of directors shall, at the conclusion of any insurer impairment 
in which the Association carried out its duties under this Article or 
exercised any of its powers under this Article, prepare a report on the 
history and causes of such impairment, based on the information 
Le ANE to the Association, and submit such report to the 
Commissioner. (1973, c. 1438, s. 1.) 


§ 58-155.77. Appointment of Association nominee. — The Association may 
recommend a natural person to serve as a special deputy to act for the 
Commissioner and under his supervision in the liquidation, rehabilitation, or 
conservation of any member insurer. (19738, c. 1488, s. 1.) 


§ 58-155.78. Miscellaneous provisions. — (a) Nothing in this Article shall be 
construed to reduce the liability for unpaid assessments of the insureds of an 
impaired insurer operating under a plan with assessment liability. 
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(b) Records shall be kept of all negotiations and meetings in which the 
Association or its representatives are involved to discuss the activities of the 
Association in carrying out its powers and duties under G.S. 58-155.72. Records 
of such negotiations or meetings shall be made public only upon the termination 
of a liquidation, rehabilitation, or conservation proceeding involving the impaired 
insurer, upon the termination of the impairment of the insurer, or upon the order 
of a court of competent jurisdiction. Nothing in this subsection shall limit the 
duty of the Association to render a report of its activities under G.S. 58-155.79. 


(c) For the purpose of carrying out its obligations under this Article, the 
Association shall be deemed to a a creditor of the impaired insurer to the extent 
of assets attributable to covered policies reduced by any amounts to which the 
Association is entitled as subrogee pursuant to G.S. 58-155.72(9), and any 
insured, beneficiary, or other person who has a valid claim against any impaired 
insurer Shall likewise be deemed to be a creditor of the Association and its 
members, jointly and severally. Ail assets of the impaired insurer attributable 
to covered policies shall be used to continue all covered policies and pay all 
contractual obligations of the impaired insurer as required by this Article. 
Assets attributable to covered policies, as used in this subsection, is that 
proportion of the assets which the reserves that should have been established 
for such policies bear to the reserve that should have been established for all 
policies of insurance written by the impaired insurer. 


(d) (1) Prior to the termination of any liquidation, rehabilitation, or 
conservation proceeding, the court may take into consideration the 
contributions of the respective parties, including the Association, the 
shareholders and policy owners of the impaired insurer, and any other 
party with a bona fide interest, in making an equitable distribution of 
the ownership rights of such impaired insurer. In such a determination, 
consideration shall be given to the welfare of the policyholders of the 
continuing or successor insurer. 


(2) No distribution to stockholders, if any, of an impaired insurer shall be 
made until and unless the total amount of assessments levied by the 
Association with respect to such insurer has been fully recovered by 
the Association. 


(e) It shall be a prohibited unfair trade practice for any person to make use 
in any manner of the protection afforded by this Article in the sale of insurance. 


({) (1) If an order for liquidation or rehabilitation of an insurer domiciled in 
this State has been entered, the receiver appointed under such order 
shall have a right to recover on behalf of the insurer, from any affili- 
ate that controlled it, the amount of distributions, other than stock 
dividends paid by the insurer on its capital stock, made at any time 
during the five years preceding the petition for liquidation or rehabili- 
tation subject to the limitations of subdivisions (2) to (4). 


(2) No such dividend shall be recoverable if the insurer shows that when 
paid the distribution was lawful and reasonable, and that the insurer 
did not know and could not reasonably have known that the distribution 
might adversely affect the ability of the insurer to fulfill its contractual 
obligations. 


(3) Any person who as an affiliate that controlled the insurer at the time 
the distributions were paid shall be liable up to the amount of 
distributions he received. Any person who was an affiliate that 
controlled the insurer at the time the distributions were declared, shall 
be liable up to the amount of distributions he would have received if 
they had been paid immediately. If two or more persons are liable with 
respect to the same distributions, they shall be jointly and severally 
liable. 
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(4) The maximum amount recoverable under this subsection shall be the 
amount needed in excess of all other available assets of the impaired 
insurer to pay the contractual obligations of the impaired insurer. 

(5) If any person lable under subdivision (8) is insolvent, all its affiliates 
that controlled it at the time the dividend was paid, shall be jointly and 
severally liable for any resulting deficiency in the amount recovered 
from the insolvent affiliate. (1973, c. 1438, s. 1.) 


§ 58-155.79. Examination of the Association; annual report. — The 
Association shall be subject to examination and regulation by the Commissioner. 
The board of directors shall submit to the Commissioner, not later than March 
30 of each year, a financial report for the preceding calendar year in a form 
approved by the Commissioner and a report of its activities during the preceding 
calendar year. (1978, c. 1488, s. 1.) 


§ 58-155.80. Tax exemptions. — The Association shall be exempt from 
payment of all fees and all taxes levied by this State or any of its subdivisions, 
except taxes levied on real property. (1978, c. 1488, s. 1.) 


§ 58-155.81. Immunity. — There shall be no liability on the part of and no 
cause of action of any nature shall arise against any member insurer or its 
agents or employees, the Association or its agents or employees, members of 
the board of directors, or the Commissioner or his representatives, for any action 
taken by them in the performance of their powers and duties under this Article. 
(VO TS ACMA So ese lal 


§ 58-155.82. Stay of proceedings; reopening default judgments. — All 
proceedings in which the impaired insurer is a party in any court in this State 
Shall be stayed 60 days from the date an order of liquidation, rehabilitation, or 
conservation is final to permit proper legal action by the Association on any 
matters germane to its powers or duties. As to a judgment under any decision, 
order, verdict, or findings based on default the Association may apply to have 
such judgment set aside by the same court that made such judgment and shall 
be permitted to defend against such suit on the merits. (1978, ¢c. 1488, s. 1.) 


§ 58-155.83. Hearings; review. — (a) Any person aggrieved with respect to 
the operation of the Association may request a formal hearing and ruling by 
the board of directors on any alleged failure to comply with the plan of operation 
or any alleged improper act or ruling in the administration of the Association. 
The request for hearing must be made within 15 days after the date of the 
alleged violation or improper act or ruling. The hearing shall be held within 15 
days after the receipt of the request. Except as may be otherwise provided by 
the board of directors the hearing shall be held by a panel appointed by the 
Chairman consisting of three board members entitled to vote. The ruling of a 
majority of the panel shall be deemed to be the formal action of the board unless 
the full board on its own motion shall modify or rescind the panel’s action. 

(b) Any formal action of the board may be appealed to the Commissioner by 
filing notice of appeal with the Association and Commissioner within 30 days 
after the date of the board’s action. The Commissioner shall issue an order 
approving or disapproving the action or decision, or directing the board to 
reconsider the action. 

(c) Any aggrieved person, any member insurer, or the Association may 
request a rae hearing and ruling by the Commissioner on the provisions of 
the plan of operation, rules, or regulations approved by the Commissioner. The 
request for a hearing shall s city the matters to be considered. The hearin 
shall be held within 30 days after receipt of the request. The Commissioner shall 
give public notice of the hearing and the matters to be considered not less than 
15 days in advance of the hearing date. 
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(d) In any hearing held pursuant to this Article the board of directors or the 
Commissioner, as the case may be, shall issue a ruling or order within 30 days 
after the close of the cant 
(e) All rulings or orders of the Commissioner under this Article are subject 
to judicial review as provided in G.S. 58-9.3. (1973, ¢. 1488, s. 1.) 


SUBCHAPTER III. FIRE INSURANCE. 


ARTICLE 18. 
General Regulations of Business. 
§ 58-156: Repealed by Session Laws 1945, c. 378. 


§ 58-157. Performance of contracts as to devices not prohibited. — Nothing 
contained in this Chapter shall be construed as prohibiting the performance of 
any contract hereafter made for the introduction or installation of automatic 
sprinklers or other betterments or improvements for reducing the risk by fire 
or water on any property located in this State, and containing provisions for 
obtaining insurance against loss or damage by fire or water, for a specified time 
at a fixed rate; provided, every policy issued under such contract shall be as 
provided by law. (1929, ¢. 143, s. 1.) 


§ 58-158. Limitation as to amount and term; indemnity contracts for 
difference in actual value and cost of replacement. — No insurance company 
or agent shall knowingly issue any fire insurance policy upon property within 
this State for an amount which, together with any existing insurance thereon, 
exceeds the fair value of the property, nor for a longer term than seven years: 
Provided, any fire insurance company authorized to transact business in this 
State may, by appropriate riders or endorsements or otherwise, provide 
insurance indemnifying the insured for the difference between the actual value 
of the insured property at the time any loss or damage occurs, and the amount 
actually expended to repair, rebuild or replace on the premises described in the 
policy, or some other location within the State of North Carolina with new 
materials of like size, kind and quality, such property as has been damaged or 
destroyed by fire or other perils insured against. Policies issued in violation of 
this section are binding upon the company issuing them, but the company is 
liable for the forfeitures by law prescribed for such violation. (1899, c. 54, ss. 
Soe eon se 1) Reve eo (po: Aoi. 1S 6418: 1949,.ca29o acme) 


Cross Reference. — As to forfeiture pre- three stores, and the insurer contended that the 
scribed, see § 58-173. policy issued covered only one of the stores and 
Determining Amount of Loss. — A state- not the entire building, it appearing that that 


ment of an agent acting for his company in writ- 
ing fire insurance, made after an inspection of 
the property to be insured, is competent upon the 
question of the amount of the loss, in the action 
of the insured to recover upon the policy issued, 
especially as this section requires that the 
insurer should know the true value of the prop- 
erty, etc., to be insured before issuing the policy 
thereon. Queen v. Dixie Fire Ins. Co., 177 N.C. 
34, 97 S.E.-7A1.(1919). 

Construction of Policy. — Where plaintiffs’ 
property consisted of one building containing 


amount of the policy was greatly in excess of the 
value of the one store, but was about the value 
of the entire building, and that insured paid the 
premium based upon the amount for which the 
policy was issued, it was held that in construing 
the policy it would not be presumed that insurer 
charged a premium based upon a valuation 
greatly in excess of the value of the property 
insured in violation of this and § 58-175, but that 
the policy covered the entire building. Williams 
v. Greensboro Fire Ins. Co., 209 N.C. 765, 185 
S.E. 21 (1936). 
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§ 58-159. Limit of liability on total loss. — Subject to the provisions of G.S. 
58-158, when buildings insured against loss by fire and situated within the State 
are totally destroyed by fire, the company is not liable beyond the actual cash 
value of the insured property at the time of the loss or damage; and if it appears 
that the insured has paid a premium on a sum in excess of the actual alia he 
shall be reimbursed the proportionate excess of premium paid on the difference 
between the amount named in the policy and the ascertained values, with 
interest at six per centum (6%) per annum from the date of issue. (1899, c. 54, 
s. 40;§Revis8.347563Giisniss 64199 1949" cezoo"s:.2:) 


§ 58-160. Policies for the benefit of mortgagees. — Where by an agreement 
with the insured, or by the terms of a fire insurance policy taken out by a 
mortgagor, the whole or any part of the loss thereon is payable to a mortgagee 
of the property for his benefit, the company shall, upon satisfactory proof of 
the rights and title of the parties, in accordance with such terms or agreement, 
pay all mortgagees protected by such policy in the order of their priority of claim, 
as their claims appear, not beyond the amount for which the company is liable, 
and such payments are, to the extent thereof, payment and satisfaction of the 
liabilities of the company under the policy. Any payment due by the insuring 
company to mortgagees or loss payees under the terms of the policy shall be 
made within 90 days of the loss or within 60 days of the filing of proof of loss, 
whichever is the longer period; provided, the payment of or settlement of the 
claim of the mortgagee or loss payee under the policy shall in no way constitute 
an admission of liability as to the insured er the fact of such payment or 
settlement shall be inadmissible in any action at law. (1899, c. 54, s. 41; Rev., 


SVATST"CHS 7582164207 L969 Rew OT Stale) 


Editor’s Note. — Session Laws 1969, c. 1077, 
s. 8, provides: “This act shall be effective upon 
ratification, but shall apply only to fire and ex- 
tended coverage policies written after the date 
of its ratification.” The act was ratified June 27, 
1969. 

See 13 N.C.L. Rev. 98. 

Priority between Mortgagees. — Where the 
owner of lands borrows money thereon under 
two separate mortgages from different persons, 
one registered prior to the other, and the mort- 
gagor contracts with each to take out certain 
policies of fire insurance for their benefit, the 
rights of the mortgagees to the proceeds under 
the policies will be determined by the contracts 
as executed in the loss payable clauses in the 
policies, and where they are of the New York 
standard form, and made payable to the mort- 
gagees “as interest may appear,” the mortgagee 
under the prior registered mortgage has 
superior lien on the proceeds to the one having 
the later registered security. Wayne Nat’! Bank 
v. National Bank, 197 N.C. 68, 147 S.E. 691 
(1929). 


Where mortgagor procured insurance for 
benefit of mortgagee, whose mortgage was reg- 
istered December 14, 1920, and for the benefit 
of subsequent mortgagee whose mortgage was 
not executed until May 11, 1925, claim of first 
mortgagee should first be paid out of funds 
derived from policy under this section, providing 
that where, by terms of fire policy taken out by 
mortgagor, loss is payable to mortgagee for his 
benefit, company shall pay all mortgages in or- 
der of their priority of claim, and in view of § 
47-20, by which priority is given to mortgage 
which was first recorded. Wayne Nat’! Bank v. 
National Bank, 197 N.C. 68, 147 S.E. 691 (1929). 

Where Neither Mortgagee Has Claim to 
Priority. — If neither of two mortgagees, for 
whom insurance has been procured, has any 
priority of claim or of liens, the proceeds of the 
policies will ordinarily be divided between them 
in proportion to their respective claims. Wayne 
Nat’] Bank v. National Bank, 197 N.C. 68, 147 
S.E. 691 (1929). 

Cited in Peeler v. United States Cas. Co., 197 
N.C. 286, 148 S.E. 261 (1929). 


§ 58-161: Repealed by Session Laws 1945, c. 378. 


§ 58-162. Reinsurance assumed from unlicensed companies prohibited. — 
No fire, marine, or fire and marine insurance company licensed to do business 
in North Carolina shall assume reinsurance on property located in the State of 
North Carolina from a company which is not licensed to do business in North 
Carolina. A company violating the provisions of this section shall be subject to 
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cancellation of its license to do business in this State and upon conviction thereof 
shall be punished by a fine of five hundred dollars ($500.00) for each offense. 
(1SO0 sca aeswos, 001 C39 lysed Rev ese Um mens 6420-91945 vc, 378.) 


§ 58-162.1. Limitation of fire insurance risks. — No insurer authorized to 
do in this State the business of fire insurance shall expose itself to any loss on 
any one fire risk, whether located in this State or elsewhere, in an amount 
exceeding ten been (10%) of its surplus to policyholders, except that in the 
case of risks adequately protected by automatic sprinklers or risks principally 
of noncombustible construction and occupancy such insurer may expose itself 
to any loss on any one risk in an amount not exceeding twenty-five percent (257) 
of the sum of (i) its unearned premium reserve and (ii) its surplus to 
policvholders. Any risk or portion of any risk which shall have been reinsured 
oe be peawite in determining the limitation of risk prescribed in this section. 
WOE rw emte¥esy 


§ 58-163: Repealed by Session Laws 1945, c. 878. 


§ 58-164. Uniform Unauthorized Insurers Act. — (a) No person, 
corporation, association or partnership shall in this State act as agent for any 
insurer not authorized to transact business in this State, or negotiate for or place 
or aid in placing insurance coverage in this State for another with any such 
insurer. 

(b) No person, corporation, association or partnership shall in this State aid 
any unauthorized insurer in effecting insurance or in transacting insurance 
business in this State, either by fixing rates, by adjusting or investigating losses, 
by inspecting or examining risks, by acting as attorney-in-fact or as attorne 
for service for process, or otherwise, except as provided in subsection (e) hereof. 

(c) No person, corporation, association or partnership shall make, negotiate 
for or place, or aid in negotiating or placing any insurance contract in this State 
for another who is an applicant for insurance covering any property or risk in 
another state, territory or district of the United States with any insurer not 
authorized to transact insurance business in the state, territory or district 
wherein such property or risk or any part thereof is located. 

(d) The provisions of the three foregoing subsections do not apply to contracts 
of reinsurance, or to contracts of insurance made through authorized surplus 
line agents or authorized surplus line brokers as provided in G.S. 58-53.1, 58-53.2 
and 58-53.3, nor do they apply to any insurer not authorized in this State, or its 
representatives, in investigating, adjusting losses or otherwise complying in this 
State with the terms of its insurance contracts made in a state wherein the 
insurer was authorized; provided, the property or risk insured under such 
contracts at the time such contract was issued was located in such other state. 
A motor vehicle used and kept garaged principally in another state shall be 
deemed to be located in such state. 

(e) (1) The transacting of business in this State by a foreign or alien insurer 
without a license and the issuance or delivery by such foreign or alien 
insurer of a policy or contract of insurance to a citizen of this State or 
to a resident thereof, or to a corporation authorized to do business 
therein, is equivalent to an appointment by such insurer of the 
Commissioner and his successor or successors in office, to be its true 
and lawful attorney, upon whom may be served all lawful process in 
any action, suit or proceeding arising out of such policy or contract of 
insurance, and the said issuance or delivery is a signification of its 
agreement that any such service of process is of the same legal force 
and validity as personal service of process in this State upon it. 

(2) Such service of process shall be made by delivering and leaving with the 
Commissioner or to some person in apparent charge of his office two 
copies thereof and the payment to him of such fees as may be prescribed 
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by law. The Commissioner shall forthwith mail by registered mail one 
of the copies of such process to the defendant at its last known principal 
place of Ldinces and shall keep a record of all such process so served 
upon him. Such service of process is sufficient provided notice of such 
service and a copy of the process are sent within 10 days thereafter by 
registered mail by plaintiff’s attorney to the defendant at its last known 
Saeett place of business, and the defendant’s receipt, or receipt 
issued by the post office with which the letter is registered, showing 
the name of the sender of the letter and the name and address of the 
person to whom the letter is addressed, and the affidavit of plaintiff’s 
attorney showing a compliance herewith are filed with the clerk of the 
court in which such action is pending on or before the date the 
defendant is required to appear, or within such further time as the court 

may allow. However, no plaintiff or complainant shall be entitled to a 

judgment by default under this subdivision (2) until the expiration of 

30 days from the date of the filing of the affidavit of compliance. 

(3) Service of process in any such action, suit or proceeding shall be in 
addition to the manner provided in the preceding subdivision (2) be valid 
if served upon any person within this State who, in this State on behalf 
of such insurer, is 
a. Soliciting insurance, or 
b. Making any contract of insurance or issuing or delivering any 

policies or written contracts of insurance, or 

c. Collecting or receiving any premium for insurance; and a copy of 
such process is sent within 10 days thereafter by registered mail 
by plaintiff’s attorney to the defendant at the last known principal 
nies of business of the defendant, and the defendant’s receipt, or 
the receipt issued by the post office with which the letter is 
registered, showing the name of the sender of the letter and the 
name and address of the person to whom the letter is addressed, 
and the affidavit of plaintiff's attorney showing a compliance 
herewith are filed with the clerk of the court in which such action 
is pending on or before the date the defendant is required to 
appear, or within such further time as the court may allow. 

d. Nothing in this subsection (e) shall limit or abridge the right to serve 
process, notice or demand upon any insurer in any other manner 
now or hereafter permitted by law. 

(f) No unauthorized insurer shall institute or file, or cause to be instituted or 
filed, any suit, action or proceeding in this State to enforce any right, claim or 
demand arising out of the transaction of business in this State until such insurer 
Shall have obtained a license to transact insurance business in this State. 
Nothing in this subsection shall be construed to require an unauthorized 
insurance company to obtain a certificate of authority before instituting or 
filing, or causing to be instituted or filed, any suit, action or proceeding either 
in connection with any of its investments in this State or in connection with any 
contract issued by it at a time when it was authorized to do business in the state 
where such contract was issued. 

(g) (1) Before any unauthorized insurer shall file or cause to be filed any 
pleading in any action, suit or proceeding instituted against it, such 
unauthorized insurer shall either 
a. File with the clerk of the court in which such action, suit or 

proceeding is pending a bond with good and sufficient sureties, to 
be approved by the court, in an amount to be fixed by the court 
sufficient to secure the payment of any final judgment which may 
be rendered in such action or 

b. Procure a license to transact the business of insurance in this State. 
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(2) The court in any action, suit or proceeding in which service is made in 
the manner prescribed in subdivisions (2) and (8) of subsection (e) may 


order such postponement as m 
reasonable opportunity to comp 


y be necessary to afford the defendant 


with the provisions of subdivision (1) 


of this subsection (g) and to defend such action. 

(3) Nothing in subdivision (1) of this subsection (g) shall be construed to 
prevent an unauthorized insurer from filing a motion to quash a writ 
or to set aside service thereof made in the manner provided in 
subdivisions (2) and (3) of subsection (e) on the ground either 
a. That no policy or contract of insurance has been issued or delivered 

to a citizen or resident of this State or to a corporation authorized 


to do business therein, or 


b. That such insurer has not been transacting business in this State, 


or 


c. That the person on whom service was made pursuant to subdivision 
(3) of subsection (e) was not doing any of the acts enumerated 


therein. 


(h) Any person, corporation, association or partnership violating any of the 
e 


provisions of this section shall be 


uilty of a misdemeanor and shall 


fined 


not less than one hundred dollars ($100.00) nor more than five hundred dollars 


($500.00). 


(i) This section shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it. 

(j) This section may be cited as the Uniform Unauthorized Insurers Act. (1899, 
Cep4es eo mhevees. 14705: C.o.,9) 042451945" C386.) 


Editor’s Nete. — The 1945 amendment pro- 
vides: “This act shall not apply to common car- 
riers having relief departments, pension or 
annuity plans, or other organizations or associa- 
tions for the benefit of their employees or for- 
mer employees; or to associations of such com- 
mon carriers administering such departments, 
plans or organizations.” 

This section applies only to fire insurance. 
Safeway Trails, Inc. v. Stuyvesant Ins. Co., 211 
F. Supp. 227 (M.D.N.C. 1962). 

Subsection (e)(1) of this section is no longer 
in effect and has been superseded by § 58-153.1. 
Safeway Trails, Inc. v. Stuyvesant Ins. Co., 211 
F. Supp. 227 (M.D.N.C. 1962). 

Transacting Business in State. — Findings to 
the effect that defendant insurance company 
and its predecessor solicited applications for in- 
surance, delivered policies and collected pre- 


miums in this State through the United States 
mail is sufficient to show that defendant was 
transacting business in this State within the 
meaning of subsection (e) of this section, and 
that process served on the Commissioner of In- 
surance in compliance with this statute renders 
defendant amenable to the jurisdiction of our 
courts, and meets the requirements of due pro- 
cess. Suits v. Old Equity Life Ins. Co., 241 N.C. 
483, 85 S.E.2d 602 (1955). 

The statute does not make the policy void in 
the hands of the assured. The company issuing 
a policy in violation of thisssection may not re- 
ceive the premiums and rely upon the statute to 
invalidate the policy, for this would permit it to 
take advantage of its own wrong. T.T. Hay & 
Bro. v. Union Fire Ins. Co., 167 N.C. 82, 83 S.E. 
241 (1914). 


§ 58-165: Repealed by Session Laws 1945, c. 378. 


Editor’s Note. — The repealed section was 
rewritten as § 58-53.1. 


§ 58-166: Transferred to G.S. 58-53.2 by Session Laws 1945, c. 378. 


§ 58-167: Transferred to G.S. 58-53.3 by Session Laws 1945, c. 378. 


§ 58-168. Resident agents required. — Foreign fire insurance companies 
legally authorized to do business in this State through regularly commissioned 


~ 


o 
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and licensed agents located in the State shall not make contracts of fire 
insurance on property herein, except through such resident agents as are 
regularly commissioned by them and licensed to write policies of fire insurance 
in this State. This section does not apply to direct insurance covering the rolling 
stock of railroad corporations or property in transit while in the possession and 
custody of railroad corporations or other common carriers. (1899, c. 54, s. 107; 
1901, <ce39l wens; Revecs. 47.645 Ces. S56425) 


§ 58-169. Policies through nonresident agent prohibited. — Every fire 
insurance company authorized to do business in the State is prohibited from 
authorizing or allowing any person, agent, firm, or corporation who is a 
nonresident of this State, to issue or cause to be issued, except through a licensed 
agent, any policy of insurance on property located in the State. (19038, c. 488, s. 
ERG ES Pipes TEU hee Se (00 na AS. 04ze:) 


Validity as to Insured. — Where a foreign _ it here, because of this section, the policy is valid 
insurance company, authorized to do business _ as to the right of action of the insured thereon. 
here under our laws, issues its policy on property T.T. Hay & Bro. v. Union Fire Ins. Co., 167 N.C. 
situated within the State, but through anagency 82, 83 S.E. 241 (1914). 
in another state which is unauthorized to write 


§§ 58-170, 58-171: Repealed by Session Laws 1945, c. 458. 


Editor’s Note. — Repealed § 58-170 was re- 
written as 88 58-44.1, 58-44.2 and 58-44.3. 
Repealed § 58-171 was rewritten as § 58-44.4. 


§ 58-172. Agreements restricting agent’s commission; penalty. — It is 
unlawful for any insurance company doing the business of insurance as defined 
in subdivisions (3) to (22), inclusive, of G.S. 58-72 and employing an agent 
representing another such company, either directly or through any organization 
or association, to enter into, make or maintain any stipulation or agreement in 
anywise limiting the compensation such agent may receive from any such other 
company or forbidding or prohibiting reinsurance of the risks of any such 
domestic company in whole or in part by any other company holding membership 
in or cooperating with such organization or association. The penalty for any 
violation of this section shall be a fine of not less than two hundred and fifty 
dollars ($250.00) nor more than five hundred dollars ($500.00), and the forfeiture 
of license to do business in this State for a period of 12 months following 
conviction. (1905, c. 424; Rev.,.ss..3491, 4768; 1915, c. 166, ss: 2;.3;C. S., s: 6432; 
1945, c) 458.) 


§ 58-173. Punishment for issuing fire pelicies contrary to law. — Any 
insurance company or agent who makes, issues, or delivers a policy of fire 
insurance in willful violation of the provisions of this Chapter which prohibit a 
domestic insurance company from issuing policies before obtaining certificate 
and authority from the Commissioner of Insurance; or which prohibit the issuing 
of a fire insurance policy for more than the fair value of the property or for a 
longer term than seven years; or which prohibit stipulations in imsurance 
contracts restricting the jurisdiction of courts, or limiting the time within which 
an action may be brought to less than one year after the cause of action accrues 
or to less than six months after a nonsuit by the plaintiff, shall forfeit for each 
offense not less than fifty ($50.00) nor more than two hundred dollars ($200.00); 
but the policy shall be binding upon the company issuing it. (1899, ¢. 54, s. 99; 
1903, c. 488, s. 10; Rev., s. 4882; C. S., s. 6483.) 
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ARTICLE 18A. 
Fire and Extended Coverage for Beach Area Property. 


§ 58-173.1. Declarations and purpose of Article. — It is hereby declared by 
the General Assembly of North Carolina that an adequate market for fire and 
extended coverage insurance is necessary to the economic welfare of the beach 
area of the State of North Carolina and that without such insurance the orderly 
growth and development of the beach area of the State of North Carolina would 
be severely impeded; that furthermore, adequate insurance upon property in 
the beach area is necessary to enable homeowners and commercial owners to 
obtain financing for the purchase and improvement of their property; and 
that while the need for such insurance is increasing, the market for such in- 
surance is not adequate and is likely to become less adequate in the future; 
and that the present plans to provide adequate insurance on property in 
the beach area, while deserving praise, have not been sufficient to meet 
the needs of this area. It is further declared that the State has an obligation 
to provide an equitable method whereby every licensed insurer writing fire 
and extended coverage in North Carolina is required to meet its public 
responsibility instead of shifting the burden to a few willing and public- 
spirited insurers. It is the purpose of this Article to accept this obliga- 
tion and to provide a mandatory program to assure an adequate market for 
fire and extended coverage insurance in the beach area of North Carolina. 
(AD Di Coll bus aal ObOo Co 249, 

§ 58-173.2. Definition of terms. — In this Article, unless the context 
otherwise requires, 

(1) “Association” means the North Carolina Insurance Underwriting 
Association established pursuant to the provisions of this Article; 

(2) ‘“Beach area” means all of that area of the State of North Carolina south 
and east of the inland waterway from the South Carolina line to Fort 
Macon (Beaufort Inlet); thence south and east of Core, Pamlicg, 
Roanoke and Currituck sounds to the Virginia line, being those por- 
tions of land generally known as the Outer Banks; 

(3) “Commissioner” means the Commissioner of Insurance of the State of 
North Carolina; 

(4) “Essential property insurance” means insurance against direct loss to 
property as defined and limited in the standard statutory fire policy and 
extended coverage endorsement thereon, as approved by the 
Commissioner; 

(5) “Insurable property” means real property at fixed locations in beach 
areas of the State as that term is hereinafter defined or the tangible 
personal property located therein, but shall not include insurance on 
motor vehicles, farm and manufacturing risks, which property is 
determined by the Association, after inspection and pursuant to the 
criteria specified in the plan of operation, to be in an insurable condition: 
Provided, however, any one and two family dwellings built in 
substantial accordance with the North Carolina Uniform Residential 
Building Code and any structure or building built in substantial 
compliance with the North Carolina Building Code, including the 
design-wind requirements, which is not otherwise rendered uninsurable 
by reason of use or occupancy, shall be an insurable risk within the 
meaning of this Article, but neighborhood, area, location, 
environmental hazards beyond the control of the applicant or owner of 
the property shall not be considered in determining insurable condition. 
Provided further, that any structure commenced on or after January 
1, 1970, not built in substantial compliance with the North Carolina 
Uniform Residential Building Code or the North Carolina Building 
Code, including the design-wind requirements therein, shall not be an 
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insurable risk. The owner or applicant shall furnish with the application 
proof in the form of a certificate from a local building inspector, 
contractor, engineer or architect that the structure is built in 
substantial accordance with the North Carolina Uniform Residential 
Building Code or the North Carolina Building Code; 

(6) “Net direct premiums” means gross direct premiums (excluding 
reinsurance assumed and ceded) written on property in this State for 
fire and extended coverage insurance, including the fire and extended 
coverage components of homeowners and commercial multiple peril 
package policies as computed by the Commissioner, less return 
premiums upon cancelled contracts, dividends paid or credited to 
policyholders or the unused or unabsorbed portion of premium deposits, 
and further excluding premiums on farm properties and manufacturing 
risks; 

(7) “Plan of operation” means the plan of operation of the Association 
approved or promulgated by the Commissioner of Insurance, pursuant 
to the provisions of this Article. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.3. North Carolina Insurance Underwriting Association created. 
— There is hereby created the North Carolina Insurance Underwriting 
Association, consisting of all insurers authorized to write and engage in writing 
within this State, on a direct basis, property insurance, except town and county 
mutual insurance associations and assessable mutual companies as authorized 
by G.S. 58-77(5)b, 58-77(5)d, and 58-77(7)b and except an insurer who only writes 
insurance in this State on property exempted from taxation by the provisions 
of G.S. 105-296 and 105-297. Every such insurer shall be a member of the 
Association and shall remain a member of the Association so long as the 
Association is in existence as a condition of its authority to continue to transact 
the Ry Ren Instirancesin thissotitemiyot ¢c tll" s, 11969 e°249* 1971, 
CLOG TSH 2) 


Editor’s Note. — The provisions as to prop- tion, now appear in §8§ 105-278.1 through 
erty exempt from taxation formerly containedin 105-278.9. 
§§ 105-296 and 105-297, referred to in this sec- 


§ 58-173.4. Powers and duties of Association. — The Association shall, 
pursuant to the provisions of this Article and the plan of operation, and with 
respect to essential property insurance on insurable property, have the power 
on behalf of its members: 

(1) To cause to be issued policies of insurance to applicants; 

(2) To assume reinsurance from its members; 

(3) To cede reinsurance to its members and to purchase reinsurance in 
behalf of its members. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.5. Temporary directors of Association. — Within 10 days after 
April 17, 1969, the Commissioner shall appoint a temporary board of directors 
of this Association, which shall consist of 11 representatives of members of the 
Association. Such temporary board of directors shall prepare and submit a plan 
of operation in accordance with G.S. 58-173.7 and shall serve until the permanent 
board of directors shall take office in accordance with said plan of operation. 
(1967).¢.: 11deesi 1-21 969ce249. ) 


§ 58-173.6. Each member of Association to participate in its writings, 
expenses, profits and losses in proportion to net direct premium of such 
member. — All members of the Association shall participate in its writings, 
expenses, profits and losses in the proportion that the net direct premium of such 
member written in this State during the preceding calendar year bears to the 
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aggregate net direct premiums written in this State by all members of the 
Association, as certified to the Association by the Commissioner after review 
of annual statements, other reports and any other statistics the Commissioner 
shall deem necessary to provide the information herein required and which the 
Commissioner is hereby authorized and empowered to obtain from any member 
of the Association, provided, however, that a member shall annually receive 
credit for essential property insurance voluntarily written in the beach area and 
its participation in the writings in the Association shall be reduced accordingly. 
Each member’s participation in the Association shall be determined annually in 
the same manner as the initial determination. Any insurer authorized to write 
and engage in writing any insurance, the writing of which requires such insurer 
to be a member of the Association, pursuant to the provisions of G.S. 58-173.3 
of this Article, who is authorized and engaged in writing such insurance after 
April 17, 1969, shall become a member of the Association on the January 1 
immediately following such authorization and the determination of such 
insurer’s participation in the Association shall be made as of the date of such 
membership in the same manner as for all other members of the Association. 
(1967, c. 1111, 's. 1; 1969, c. 249.) 


§ 58-173.7. Directors to submit plan of operation to Commissioner; review 
and approval; amendments. — Within 90 days after April 17, 1969, the directors 
of the Association shall submit to the Commissioner for his review and approval, 
a proposed plan of operation. Such proposed plan shall set forth the number, 
qualifications, terms of office, and manner of election of the members of the 
board of directors, and shall grant proper credit annually to each member of the 
Association for essential property insurance voluntarily written in the beach 
area and shall provide for the efficient, economical, fair and nondiscriminatory 
administration of the Association and for the prompt and efficient provision of 
essential property insurance in the beach areas of North Carolina so as to 
promote orderly community development in those areas and to provide means 
for the adequate maintenance and improvement of the property in such areas. 
Such proposed plan may include a preliminary assessment of all members for 
initial expenses necessary to the commencement of operation; the establishment 
of necessary facilities; management of the Association; plan for the assessment 
of members to defray losses and expenses; underwriting standards; procedures 
for the acceptance and cession of reinsurance; procedures for determining the 
amounts of insurance to be provided to specific risks; time limits and procedures 
for processing applications for insurance and for such other provisions as may 
We ae necessary by the Commissioner to carry out the purposes of this 

rticle. 


The proposed plan shall be reviewed by the Commissioner and approved by 
him if he finds that such plan fulfills the purposes provided by G.S. 58-173.1 of 
this Article. In the review of the proposed plan the Commissioner may, in 
his discretion, consult with the directors of the Association and may seek any 
further information which he deems necessary to his decision. If the 
Commissioner approves the proposed plan, he shall certify such approval to the 
directors and the plan shall become effective 10 days after such certification. 
If the Commissioner disapproves all or any part of the proposed plan of operation 
he shall return the same to the directors with his written statement for the 
reasons for disapproval and any recommendations he may wish to make. The 
directors may alter the plan in accordance with the Commissioner’s 
recommendation or may within 30 days from the date of ae SPEEO return a 
new plan to the Commissioner. Should the directors fail to submit a proposed 
plan of operation within 90 days of April 17, 1969, or a new plan which is 
acceptable to the Commissioner, or accept the recommendations of the 
Commissioner within 30 days after his disapproval of the plan, the Commissioner 
shall promulgate and place into effect a plan of operation certifying the same 
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to the directors of the Association. Any such plan promulgated by the 
Commissioner shall take effect 10 days after certification to the directors: 
Provided, however, that until a plan of operation is in effect, pursuant to the 
provisions of this Article, any existing temporary placement facility may be 
continued in effect on a mandatory basis on such terms as the Commissioner 
may determine. 

The directors of the Association may, subject to the approval of the 
Commissioner, amend the plan of operation at any time. The Commissioner may 
review the plan of operation at any time he deems expedient or prudent, but not 
less than once in each calendar year. After review of such plan the Commissioner 
may amend the plan after consultation with the directors and upon certification 
to the directors of such amendment. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.8. Persons eligible to apply to Association for coverage; contents 
of application. — (a) Any person having an insurable interest in insurable 
property, may, on or after the effective date of the plan of operation, be entitled 
to apply to the Association for such coverage and for an inspection of the 
property. Such application may be made on behalf of the applicant by a broker 
or agent authorized by him. Every such application shall be submitted on forms 
prescribed by the Association after consultation with the Commissioner, which 
application shall contain statement as to whether or not there is any unpaid 
premiums due from the applicant for fire insurance on the property. 

The term “insurable interest” as used in this subsection shall be deemed to 
include any lawful and substantial economic interest in the safety or 
preservation of property from loss, destruction or pecuniary damage. 

(b) If the Association determines that the property is insurable and that there 
is no unpaid premium due from the applicant for prior insurance on the property, 
the Association upon receipt of the premium, or such portion thereof, as is 
prescribed in the plan of operation, shall cause to be issued a policy of essential 
property insurance for a term of one year. Any policy issued pursuant to the 
provisions of this section shall be renewed annually, upon application therefor, 
so long as the property meets the definition of “insurable property” set forth 
in G.S. 58-173.2(5). 

(c) If the Association, for any reason, denies an application and refuses to 
cause to be issued an insurance policy on insurable property to any applicant 
or takes no action on an application within the time Miele in the plan of 
operation, such applicant may appeal to the Commissioner and the 
Commissioner, or a member of his staff designated by him, after reviewing the 
facts, may direct the Association to issue or cause to be issued an insurance 
policy to the applicant. In carrying out his duties pursuant to this section, the 
Commissioner may request, and the Association shall provide any information 
the Commissioner deems necessary to a determination concerning the reason 
for the denial or delay of the application. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.9. Association members may cede insurance to Association. — 
Any member of the Association may cede to the Association essential property 
insurance written on insurable property, to the extent, if any, and on the terms 
and conditions set forth in the plan of operation. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.10. Rates, rating plans and rate rules applicable. — The rates, 
rating plans and rating rules applicable to the insurance written by the 
Association shall be in accord with the manual rates in current usage throughout 
the State of North Carolina. No special surcharge (other than those presently 
in effect) may be applied to the fire or Eieaded coverage rates of properties 
located in the beach area. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.11. Appeal from acts of Association to Commissioner; appeal 
from Commissioner to superior court. — Any person insured pursuant to this 
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Article, or his representative, or any affected insurer, who may be aggrieved 
by an act, ruling or decision of the Association, may, within 30 days after such 
ruling appeal to the Commissioner. Any hearings held by the Commissioner of 
Insurance pursuant to such an appeal shall be in accordance with the procedure 
set forth in G.S. 58-9.2: Provided, however, the Commissioner of Insurance is 
authorized to appoint a member of his staff as deputy commissioner for the 
purpose of hearing such appeals and a ruling based upon such hearing shall have 
the same effect as if heard by the Commissioner. All persons or insureds 
aggrieved by any order or decision of the Commissioner of Insurance may appeal 
as 1s provided by the provisions of G.S. 58-9.3. (1967, ¢. 1111, s. 1; 1969, c. 249.) 


§ 58-173.12. Reports of inspection made available. — All reports of 
inspection performed by or on behalf of the Association shall be made available 
to the members of the Association, applicants, agent or broker, and the 
Commissioner. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.13. Association and Commissioner immune from liability. — 
There shall be no liability on the part of and no cause of action of any nature 
shall arise against the Commissioner of Insurance or any of his staff, the 
Association or its pees or employees, or against any participating insurer, for 
any inspections made hereunder or any statements made in good faith by them 
in any reports or communications concerning risks submitted to the Association, 
or at any administrative hearings conducted in connection therewith under the 
provisions of this Article. (1967, c. 1111, s. 1; 1969, ¢. 249.) 


§ 58-173.14. Association to file annual report with Commissioner. — The 
Association shall file in the office of the Commissioner on an annual basis on 
or before July 1 a statement which shall summarize the transactions, conditions, 
operations and affairs of the Association during the preceding year. Such 
statement shall contain such matters and information as are prescribed by the 
Commissioner and shall be in such form as is approved by him. The 
Commissioner may at any time require the Association to furnish to him an 
additional information with respect to its transactions or any other matter whic 
the Commissioner deems to be material to assist him in eal nate the operation 
and experience of the Association. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.15. Commissioner may examine affairs of Association. — The 
Commissioner may from time to time make an examination into the affairs of 
the Association when he deems it to be prudent and in undertaking such 
examination he may hold a public hearing pursuant to the provisions of G.S. 
58-9.2. The expenses of such examination shall be borne and paid by the 
Association. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-173.16. Commissioner authorized to promulgate reasonable rules and 
regulations. — The Commissioner of Insurance shall have authority to make 
reasonable rules and regulations, not inconsistent with law, to enforce, carr 
out and make effective the provisions of this Article. The Commissioner shall 
not be liable for any act or omission in connection with the administration of the 
duties imposed upon him by the provisions of this Article. (1967, c. 1111, s. 1; 
1969, c. 249.) 


ARTICLE 18B. 
Fair Access to Insurance Requirements. 


§ 58-173.17. Purpose of Article. — It is the purpose of this Article to provide 
a program whereby adequate basic property insurance may be made available 
to property owners having insurable property in urban areas of the State and 
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to enable insurers doing business in the State to participate in the federal 
reinsurance provisions or Public Law 90-448, 90th Congress, August 1, 1968. It 
is further the purpose of this Article to encourage the improvement of properties 
located in urban areas of the State and to arrest the decline of properties located 
in such areas. (1969, c. 1284.) 


§ 58-173.18. Organization of underwriting association. — All insurers 
licensed to write and writing property insurance in this State on a direct basis 
are authorized, subject to the approval and regulation by the Commissioner, to 
establish and maintain a FAIR Plan (Fair Access to Insurance Requirements) 
and to establish and maintain an underwriting association and to formulate, and 
from time to time, to amend the plans and articles of the association and rules 
and regulations in connection therewith, and to assess and share on a fair and 
equitable basis all expenses, income and losses incident to such FAIR Plan and 
underwriting association in a manner consistent with the provisions of this 
Article and in conformity with the Urban Property Protection and Reinsurance 
Act of 1968. (Title XI of Housing and Urban Development Act of 1968, Public 
Law 90-448, 90th Congress, August 1, 1969). (1969, ¢. 1284.) 


§ 58-173.19. Participation in association. — Every insurer authorized to 
write basic property insurance in this State except town and county mutual 
insurance associations and assessable mutual companies as authorized by G.S. 
58-77(5)b, 58-77(5)d and 58-77(7)b and except an insurer who only writes 
insurance on property exempted from taxation by the provisions of G.S. 105-296 
and 105-297 shall be required to become and remain a member of the Plan and 
underwriting association and comply with the requirements thereof as a 
condition of its authority to transact basic property insurance business in the 
State of North Carolina. The premiums paid by insurers of North Carolina 
property to the National Insurance Development Fund for reinsurance, shall be 
used for the payment of losses occurring in this State and shall, to the extent 
not so used, be credited to the participation of such insurers in the reinsurance 
aaa provided by this Article and the federal act. (1969, c. 1284; 1971, c. 1067, 
Soil 


Editor’s Note. — The provisions as to prop- Opinions of Attorney General. — Honorable 
erty exempt from taxation formerly containedin Edwin 8. Lanier, Commissioner of Insurance, 40 
§§ 105-296 and 105-297, referred to in this sec- N.C.A.G. 333 (1969). 
tion, now appear in 8§ 105-278.1 through 
105-278.9. 


§ 58-173.20. Requirements of Plan and authority of association. — The 
association formed pursuant to the provisions of this Article shall have authority 
on behalf of its members to cause to be issued basic property insurance policies, 
to reinsure in whole or in part, any such policies, and to cede any such 
reinsurance. The Plan adopted, pursuant to the provision of this Article, shall 
provide, among other things, for the perils to be covered, the geographical areas 
of coverage, compensation and commissions, assessments of members, the 
sharing of expenses, income and losses on an equitable basis, cumulative 
weighted voting for the board of directors of the association, the administration 
of the Plan anal association and any other matter necessary or convenient for 
the purpose of assuring fair access to insurance requirements, provided the 
same permits each member insurer thereof to qualify for federal insurance 
re the Urban Property Protection and Reinsurance Act of 1968. (1969, c. 


§ 58-173.21. Authority of Commissioner. — (a) Within 90 days olowatis 
July 2, 1969, and before August 1, 1969, the directors of the association shall 
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submit to the Commissioner of Insurance for his review, a proposed FAIR Plan 
and articles of the association consistent with the provisions of this Article. 

(b) The FAIR Plan and articles of association shall be subject to approval by 
the Commissioner and shall take effect 10 days after having been approved by 
him. If the Commissioner disapproves all or any part of the proposed Plan and 
articles, the directors of the association shall with 30 days submit for review 
an appropriately revised Plan and articles and if the directors fail to do so, the 
Commissioner shall thereafter promulgate such Plan and articles not 
inconsistent with the provisions of this Article. (1969, c. 1284.) 


§ 58-173.22. Temporary directors of association. — Within 10 days after 
July 2, 1969, the Commissioner shall appoint a temporary board of directors of 
the association, which temporary board of directors may prepare and submit a 
Plan of operation and articles of association in accordance with G.S. 58-173.21. 
(1969, c. 1284.) 


§ 58-173.23. Appeals; judicial review. — The association shall provide 
reasonable means, to be approved by the Commissioner, whereby any person 
or insurer affected by any act or decision of the administrators of the Plan or 
underwriting association, may be heard in person or by authorized 
representative, before the governing board of the association or a designated 
committee. Any person or insurer aggrieved by any decision of the governing 
board or designated committee, may be appealed to the Commissioner within 
30 days from the date of such ruling or decision. The Commissioner, after 
hearing held pursuant to the procedure set forth in G.S. 58-9.2, shall issue an 
order approving or disapproving the act or decision with respect to the matter 
which is the subject of appeal. The Commissioner is authorized to appoint a 
member of his staff as deputy commissioner for the purpose of hearing such 
appeals and a ruling based on such hearing shall have the same effect as if heard 
by the Commissioner personally. All persons or insurers or their representatives 
aggrieved by any order or decision of the Commissioner may appeal as provided 
by the provisions of G.S. 58-9.3. (1969, c. 1284.) 


§ 58-173.24. Reports of inspection made available; immunity from liability. 
— All reports of inspection performed by or on behalf of the association shall 
be made available to the members of the association, applicants and the 
Commissioner. There shall be no liability on the part of and no cause of action 
of any nature shall arise against the Commissioner, any of his staff, the 
association or any of its agents or employees, or against any participating 
insurer for any inspections made hereunder or any statements made in good 
faith by them in any reports or communications concerning risks submitted to 
the association, or at any administrative hearing conducted in connection 
therewith under the provisions of this Article. (1969, c. 1284.) 


§ 58-173.25. Riot Reinsurance Reimbursement Fund; assessment of 
insurers. — In the event it shall become necessary because of loss occasioned 
in this State at any time since August 1, 1968, to reimburse the Secretary of 
the Department of Housing and Urban Development under the provisions of 
section 1223(a)(1) of the Urban Property Protection and Reimbursement Act of 
1968, the Commissioner of Insurance shall assess all insurers engaged in the 
business of writing property insurance in the State in an amount sufficient to 
pay any unpaid reimbursements to the Secretary of the Department of SERNA 
and Urban Development. Provided, that the amount assessed each insurer shall 
be in the same proportion that the premiums earned by each such insurer in this 
State bears to the aggregate premiums earned in this State by all insurance 
companies on those lines of property insurance for which reinsurance was 
available in this State from the Secretary of the Department of Housing and 
Urban Development during the preceding calendar year. All assessments made 
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by the Commissioner of Insurance under this section shall be payable to the 
Treasurer of the State of North Carolina and he shall maintain a special fund 
designated as the “Riot Reinsurance Reimbursement Fund.” All moneys 
received by the Treasurer pursuant to an assessment under this section shall 
be deposited in such special fund. 

Whenever the Commissioner of Insurance shall certify to the Governor, the 
Council of State and the Treasurer of the State of North Carolina that it has 
become necessary to reimburse the Secretary of the Department of Housing and 
Urban Development under the provisions of the Urban Property Protection and 
Reinsurance Act of 1968, because of losses occasioned in this State since August 
1, 1968, the Treasurer is hereby authorized and is directed to pay such amounts 
certified by the Commissioner of Insurance out of the Riot Reinsurance 
Reimbursement Fund to an extent, not exceeding in the aggregate for any one 

ear, five percent (5%) of the aggregate property insurance premiums earned 
in this State during the preceding calendar year on those lines of insurance 
reinsured by the Secretary of Housing and Urban Development in this State 
during the current year. Nothing herein shall be construed to pledge the faith 
and credit of the State to any obligation or obligations. (1969, c. 1284.) 


§ 58-173.26. Assessment; inability to pay. — In the event any insurer fails 
by reason of insolvency to pay any assessment as provided herein, the amount 
assessed each insurer, as computed under G.S. 58-173.25, shall be immediately 
recalculated excluding therefrom the insolvent insurer so that its assessment 
is, in effect, assumed and redistributed among the remaining insurers. Such an 
assessment against an insolvent insurer shall not be a charge against any special 
deposit fund held under the provisions of Article 20 of Chapter 58 for the benefit 
of policyholders. (1969, c. 1284.) 


§ 58-173.27. Termination; outstanding obligations. — This Article shall 
expire on December 31, 1977, or after the expiration of the Urban Property 
Protection and Reimbursement Act of 1968, whichever shall first occur, except 
that rights and obligations incurred by the association and its members to be 
established pursuant to the provisions of this Chapter shall not be impaired by 
the expiration of this Article, and such association shall be continued for the 
purpose of performing such obligations. (1969, c. 1284; 1978, c. 1440, s. 1.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “1977” for “1974” near the beginning of 
the section. 


§ 58-173.28. Recoupmenit by insurers. — Any insurer assessed under the 
provisions of this Article may add to the premiums applicable to the lines on 
which the assessment is levied an amount to be approved by the Commissioner 
of Insurance sufficient to recover within not more than three years an amount 
assessed under G.S. 58-173.25 of this Article during the preceding calendar year, 
together with the amounts, costs and expenses reasonably atibataple to such 
assessment and recovery thereof. Every insurer adding to the premiums of its 
pushin to make a recoupment under the provisions of this section, shall 

eep separate records as to the costs and expenses and as to the amounts 
collected and shall file copies of such records with the Commissioner of 
Insurance in the year following such recoupment. (1969, c. 1284.) 


602 


§ 58-174 CH. 58. INSURANCE § 58-176 


ARTICLE 19. 
Fire Insurance Policies. 


§ 58-174. Terms and conditions must be set out in policy. — In all insurance 
against loss by fire the conditions of insurance must be stated in full, and the 
rules and bylaws of the company are not a warranty or a part of the contract, 
ay eae aS ryt in full into the policy. (1899, c. 54, s. 42; Rev., s. 4758; 

.»., 8. 6434. 


§ 58-175. Items to be expressed in policies. — Upon request there shall be 
printed, stamped, or written on each fire policy issued in this State the basis rate, 
deficiency charge, the credit for improvements, and the rate at which written, 
and whenever a rate is made or changed on any property situated in this State 
upon request a full statement thereof showing in detail the basis rate, deficiency 
charges and credits, as well as rate proposed to be made, shall be delivered to 
the owner or his representative having the insurance on the property in charge, 
by the company, association, their agent or representative. (1915, c. 109, s. 3; 
Gi.) 620450) ooo aG Oke 045. C375.) 


§ 58-175.1. Agent to inspect risks. — Every agent of a fire insurance 
company shall, before issuing a policy of insurance on property situated in a city 
or town, inspect the same, inforintce himself as to its ae and insurable 
condivionsiloio.c. LUD sse37G) 5,6. 04007 1925, © 70,'s. 3:.1945, cra (ae 


Editor’s Note. — This section was formerly a Cited in State v. Fraylon, 240 N.C. 365, 82 
part of § 58-175. S.E.2d 400 (1954). 


§ 58-176. Fire insurance contract; standard policy provisions. — (a) The 
printed form of a policy on fire insurance, as set forth in subsection (c) shall be 
known and designated as the “Standard Fire Insurance Policy for North 
Carolina.” 


(b) No policy or contract of fire insurance except contracts of automobile fire, 
theft, comprehensive and collision, marine and inland marine insurance shall be 
made, issued or delivered by any insurer or by any agent or representative 
thereof, on any property in this State, unless it shall conform as to all provisions, 
stipulations, agreements and conditions, with such form of policy, except as 
provided in G.S. 58-126.1. 


There shall be printed at the head of said policy the name of the insurer or 
insurers issuing the policy; the location of the home office thereof; a statement 
whether said insurer or insurers are stock or mutual corporations or are 
reciprocal insurers. No provisions of this section limit a company to the use of 
any particular size or manner of folding the paper upon which the policy is 
printed; provided, however, that any company organized under special charter 
provisions may so indicate upon its policy, and may add a statement of the plan 
under which it operates in this State. 


The standard fire insurance policy provided for herein need not be used for 
effecting reinsurance between insurers. 


No provision in any fire insurance policy or in any extended coverage 
endorsement or other endorsement or rider, providing for an exclusion from the 
perils covered by the policy, endorsement or rider, issued on or after July 1, 1955, 
shall be valid unless such provision is printed in type which shall not be smaller 
than eight point type aad in such other form and arrangement as shall be 
approved by the Commissioner of Insurance; provided, that the issuance of a 
renewal certificate of an annual renewal policy shall not be considered the 
issuance of a policy, endorsement or rider within the meaning of this section. 
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(c) The form of the standard fire insurance policy for North Carolina (with 
permission to substitute for the word “company” a more accurate descriptive 
term for the type of insurer and with permission for the North Carolina Fire 
Insurance Rating Bureau to change the manner of folding the policy and 
arrangement of the pages and the arrangement of the wording of page 1, page 
3, and the back of the policy and relocation of the signatures, and any other 
relocations or rearrangement of the contents of the policy, with the approval 
of the Commissioner) shall be as follows: (See the three following pages for a 
form photographically reproduced.) (1899, c. 54, s. 48; 1901, c. 391, s. 4; Rev., 
S. phat Ey Cease ee. Ul t Brn. O16. 1951, C..101; 1950, .C..022; 
CHOO TS Sz: 
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STANDARD FIRE INSURANCE POLICY for Alabama, Alaska, Arizona, Arkansas, Colorado, Connecticut, Delaware, District of Columbia, Florida, Georgia, Hawaii, 
——________ Idaho, Illinois, Indiana, lowa, Kansas, Kentucky, Louisiana, hee Michigan, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, ew Jersey, 
New Mexico, ‘New York, North Carolina, North Dakota, Ohio klahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, 
Vermont, Virginia, ‘Washington, West Virginia, Wisconsin and Wyoming. 





stg a ee | TYPE OF COMPANY 
| RENEWAL OF NUMBER 


SPACE FOR COMPANY NAME, INSIGNIA, AND LOCATION 


Insured's . | 
Name q | | 
Malling. | SPACE FOR | 
Address | PRODUCER'S NAME AN | 

| MAILING ADDRESS | 
Policy | | 
Term: . 


Inception (Mo. Day Yr.) Expiration (Mo. Day Yr.) Years | 






It is important that the written portions of all policies covering the same property read exactly alike. If they do not, ti 


INSURANCE IS PROVIDED AGAINST ONLY THOSE PERILS AND FOR ONLY THOSE COVERAGES INDICATED BELOV 
OTHER PERILS AND FOR OTHER COVERAGES ONLY WHEN ENDORSED HEREON OR ADDEQ 


DESCRIPTION AND LOCATION OF PROPERTY COVERED Dwelling Business Only 


Item | Show address (No., Street, City, County, State, Zip Peed construction, type of roof and occupancy of building(s) cov- Prot i 
No. | ered or containing ‘property covered. If occupied as a dwelling state if building is a seasonal or farm dwelling. If commer- ere on Pr = 
cial state exact nature of product (and whether manufacturer, wholesaler or retailer) or the service or activity involved. aes en eiies ree ret 


lorm at once. 
M CHARGE AND AGAINST 

































Per Cent of Prepaid or Installment] _Instaliment 


RAGE(S) PROVIDED Co-Insurance Premium Due Premium Due At 
INSERT. NAME OF EACH) Applicable ~ At Inception ach Anniversary 


1. | FIRE AND LIGHTNING $ 
EXTENDED COVERAGE Cf yy 
DBE Wiawty Sg ee onl | 
ee ee ee £7 
he owen wets as ey ewe << fy Bos 
(EI Ae ie. $ 


Po NS OTAL PREMIUM FOR POLICY TERM PAID IN INSTALLMENTS $ 
\/ 


Subject to Form No(s). attached hereto. 


INSERT FORM NUMBER(S) AND EDITION DATE(S) 


Rmveen, INSURED AGAINST 











Mortgage Clause: Subject to the preyisions of the mortgage clause attached hereto, loss, if any, on building items, shall be payable to: 


INSERT NAME(S) OF MORTGAGEE(S) AND MAILING ADDRESS(ES) 













Countersignature Date Agency at Agent 
IN CON RATION OF THE PROVISIONS AND STIPULATIONS HEREIN OR ADDED HERETO 
AND OF th yam above specified, this Company, for the term of years specified above from inception date shown above At Noon (Standard Time) 
to expiratiog d own Okove At Noon (Standard Time) at location of property involved, to an amount not exceeding the amount(s) above specified 
does insure 5 ed above and legal representatives, to the extent of the actual cash value of the property at the time of loss, but not 
exceeding thea ich it would cost to repair or replace the property with material of like kind and quality within a reasonable time after 


such loss, withou falls ance for any increased cost of repair or reconstruction by reason of any ordinance or law regulating construction or repair, 
and without compensation for loss resulting from interruption of business or manufacture, nor in any event for more than the interest of the insured, 
against all DIRECT LOSS BY FIRE, LIGHTNING AND BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST 
IN THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described herein while located or contained as described in this 
policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for preservation from the perils 
insured against in this policy, but not elsewhere. 

Assignment of this policy shall not be valid except with the written consent of this Company. 

This policy is made and accepted subject to the foregoing provisions and stipulations and those hereinafter stated, which are hereby made a 
part of this policy, together with such other provisions, stipulations and agreements as may be added hereto, as provided in this policy. 
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ATTACH FORM BELOW THIS LINE 
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KANSAS: The words “demand and” in line 58 and “on demand” in lines 65 and 67 are deleted. The words 


NORTH DAKOTA: The words “twelve months” in line 161 are changed to “thirty-six months”. 


TIONS | WISCONSIN: The words “five days'”’ in line 62 are changed to “ten days’.” 





STATE 
EXCEP- 


policy caused, directly or indirectly, by: (a) 
enemy attack by armed forces, including action taken by mili- 
tary, naval or air forces in resisting an actual or an immediately 
impending enemy attack; (b) invasion; (c) insurrection; (d) 
rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 
order of any civil authority except acts of destruction at the time 
of and for the purpose of preventing the spread of fire, provided 
20 that such fire did not originate from any of the perils excluded 
21 by this policy; (i) neglect of the insured to use all reasonable 
22 means to save and preserve the property at and after a loss, or 
23 when the property is endangered by fire in neighboring prem- 
24 ises; (j) nor shall this Company be liable for loss by theft. 
25 Other Insurance. Other insurance may be prohibited or the 
26 amount of insurance may be limited by en- 
27 dorsement attached hereto. 
28 Conditions suspending or restricting insurance. Unless other- 
29 wise provided in writing added hereto this Company shall not 
30 be liable for loss occurring 
31 (a) while the hazard is increased by any means within i con- 
32 trol or knowledge of the insured; or 
33 (b) while a described building, ‘whether intended for occupancy 
34 by owner or tenant, is vacant or unoccupied beyond a period of 
35 sixty consecutive days; or 
36 (c) as a result of explosion or riot, unless fire ensue, and in 
37 that event for loss by fire only. 
38 Other perils Any other peril to be insured against or sub- 
39 or subjects. ject of insurance to be covered in this policy 
40 shall be by endorsement in writing hereon or 
41 added hereto. 
42 Added provisions. 


1 Concealment, This entire policy shall be void if, whether 
2 fraud. before or after a loss, the insured has wil- 
3 fully concealed or misrepresented any ma- 
4 terial fact or circumstance concerning this insurance or the 
5 subject thereof, or the interest of the insured therein, or in case 
6 of any fraud or false swearing by the insured relating thereto. 
7 Uninsurable This policy shall not cover accounts, bills, 
8 and currency, deeds, evidences of debt, money or 
9 excepted property. securities; nor, unless specifically named 
0 hereon in writing, bullion or manuscripts. 

1 Perils not This Company shall not be liable for loss by 
2 included. fire or other perils insured against in this 
3 

4 

5 

6 

7 

8 

9 





The extent of the application of insurg 


43 under this policy and of the contribution OY 


44 be made by this Company in case of loss, and any other pro> 
45 vision or agreement not inconsistent with the provisions of this 
46 policy, may be provided for in writing added hereto, but no pro- 
47 vision may be waived except such as by the terms of this policy 
48 is subject to change. 

49 Waiver No permission affecting this insurance shall 
50 provisions. exist, or waiver of any prg 
51 unless granted herein or exOrgssé 
52 added hereto. No provision, stipulation or i all be 
53 held to be waived by any requirement or procee 
54 of this Company relating to appraisal or to 
55 provided for herein. 

56 Cancellation This policy shall be cancelled at 4 
57 of policy. at the request of the insured, in which case 
58 this Company shall, upon demand and _ sur- 
59 render of this policy, refund the Axess of paid premium above 
60 the customary short rates for e expired time. This _pol- 
61 icy may be cancelled at any this Company by giving 
62 to the insured a five days’ ¥ af cancellation with 
63 or without tender of the excess ‘e prhium above the pro 
64 rata premium for the expired tim excess, if not ten- 
65 dered, shall be refunded on demand. e of cancellation shall 

















66 state that said excess premium (if not tendered) will be re- 
67 funded on demand. 
68 Mortgagee loss hereunder is made payable, in whole 


69 interests and 
70 obligations. 


part, to a designated mortgagee not 


herein as the insured, such interest in 
Gh policy may be cancelled by giving to such 
orfgagee a ten days’ written notice of can- 
73 cellation. 


74 \f the insured fails to vender proof of loss such mortgagee, upon 
75 notice, shall render prod¥ of loss in the form herein specified 
76 within sixty (60) days thereafter and shall be subject to the pro- 
77 visions hereof relating to appraisal and time of payment and of 
g suit. If this Company shall claim that no liability ex- 
to the mortgagor or owner, it shall, to the extent of pay- 
s to the mortgagee, be subrogated to all the mort- 















81 of recovery, but without impairing mortgagee’s 
82 r it may pay off the mortgage debt and require 
83 t thereof and of the mortgage. Other provisions 
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84 relating to the interests and obligations of such mortgagee may 
85 be added hereto by agreement in writing. 
86 Pro rata liability. This Company shall not be liable for a greater 
proportion of any loss than the amount 
88 hereby insured shall bear to the whole insurance covering the 
89 property against the peril involved, whether collectible or not. 
90 Requirementsin The insured shall give immediate written 
91 case loss occurs. notice to this Company of any loss, protect 
92 the property from further damage, forthwith 
93 separate the damaged and undamageg, personal property, put 
94 it in the best possible order, furnis' somplete inventory of 
95 the destroyed, damaged and undamagé@d_preperty, showing in 
96 detail quantities, costs, actual ca 2 
97 claimed; and within sixty days affe 
98 is extended in writing by this Compa 











ed shall render 
e d sworn to by the 
100 insured, stating the knowledge and belief ef the insured as to 
101 the following: the time and origin of the loss, the interest of the 
102 insured and of all others in the property, the actual cash value of 
103 each item thereof andathe amount of loss thereto, all encum- 
104 brances thereon, all gthér contracts of insurance, whether valid 
105 or not, covering a said property, any changes in the title, 
106 use, occupation, sion or exposures of said prop- 
pglicy, by whom and for what 
déscribed and the several parts 
e of loss and whether or not it 
10 then stood on leased grourntd/and shall furnish a copy of all the 
1 descriptions and schedules in all policies and, if required, verified 
2 plans and specifications of any building, fixtures or machinery 
3 destroyed or damaged. The insured, as often as may be reason- 
ired, shall exhibit to any person designated by this 
that remains of any property herein described, and 
mMinations under oath by any person named by this 
bscribe the same; and, as often as may be 
fed, shall produce for examination all books of 
invoices and other vouchers, or certified copies 
jginals be lost, at such reasonable time and place as 
121 may be deeignated by this Company or its representative, and 
122 shall permit extracts and copies thereof to be made. 
123 Appraisal. In case the insured and this Company shall 
124 fail to agree as to the actual cash value or 
125 the amount of loss, then, on the written demand of either, each 

















] 
] 
1 
] 
] 
] 
] 
] 
1 


the other of the appraiser selected within twenty days of such 
demand. The appraisers shall first select a competent and dis- 
12 interested umpire; and failing for fifteen days to agree upon 
130 such umpire, then, on request of the insured or this Company, 
131 such umpire shall be selected by a judge of a court of record in 
132 the state in which the property covered is located. The ap- 
133 praisers shall then appraise the loss, stating separately actual 
134 cash value and loss to each item; and, failing to agree, shall 
135 submit their differences, only, to the umpire. An award in writ- 
136 ing, so itemized, of any two when filed with this Company shall 
137 determine the amount of actual cash value and loss. Each 
138 appraiser shall be paid by the party selecting him and the ex- 
139 penses of appraisal and umpire shall be paid by the parties 
140 equally. 

141 Company’s It shall be optional with this Company to 
142 options. take all, or any part, of the property at the 
143 agreed or appraised value, and also to re- 
144 pair, rebuild or replace the property destroyed or damaged with 
145 other of like kind and quality within a reasonable time, on giv- 
146 ing notice of its intention so to do within thirty days after the 
147 receipt of the proof of loss herein required. 

148 Abandonment. There can be no abandonment to this Com- 
149 pany of any property. 

150 When loss The amount of loss for which this Company 
151 payable. may be liable shall be payable sixty days 
iiS2 after proof of loss, as herein provided, is 
153 received by this Company and ascertainment of the loss is made 
154 either by agreement between the insured and this Company ex- 
155 pressed in writing or by the filing with this Company of an 
156 award as herein provided. 

157 Suit. No suit or action on this policy for the recov- 
158 ery of any claim shall be sustainable in any 
159 court of law or equity unless all the requirements of this policy 
160 shall have been complied with, and unless commenced within 
161 twelve months next after inception of the loss. 

162 Subrogation. This Company may require from the insured 
163 an assignment of all right of recovery against 
164 any party for loss to the extent that payment therefor is made 
165 by this Company. 





NS 26 shall select a competent and disinterested appraiser and notify 





Whereof, this Company has executed and attested these presents; but this policy shall not be valid unless countersigned by the 


duly authorized Agent of this Company at the agency hereinbefore mentioned. 


INSERT SIGNATURES AND 
TITLES OF PROPER OFFICERS 
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I. General Consideration. 
II. Title or Interest of Insured. 
III. Certain Other Conditions. 
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IV. Liability of Insurer in Case of Loss; Subrogation. 


V. Liability of Agent. 


I. GENERAL CONSIDERATION. 


Cross References. — See § 58-177. As to 
limitation of actions, see 8 58-31 and note. 

Editor’s Note. — The form of policy set out 
herein is one of three arrangements of the Stan- 
dard Fire Insurance Policy which have been 
approved for use in North Carolina. A form in- 
corporating the amendment to line 161 of the 
second page of the policy, enacted by Session 
Laws 1971, c. 476, was not available for repro- 
duction at the time of publication of this volume. 
As to the effect of the amendment, see below. 
See 13 N.C.L. Rev. 98. 

Standard Fire Policy Amended Effective 
Jan. 1, 1972. — Session Laws 1971, c. 476,:s. 1, 
effective Jan. 1, 1972, amends this section by 
substituting “three years” for “twelve months” 
in line 161 of the Standard Fire Policy. Section 
2 of the 1971 act provides that it shall not apply 
to any fire insurance policy issued prior to the 
effective date of the act. 

History of Legislation in Respect to 
“Standard Fire Insurance Policy”. — See Boyd 
v. Bankers & Shippers Ins. Co., 245 N.C. 508, 96 
S.E.2d 703 (1957). 

Provisions of Standard Form Are Those of 
the Law. — The material provisions of the stan- 
dard form of a fire insurance policy written in 
accordance with this section are those of the law. 
Greene v. Aetna Ins. Co., 196 N.C. 335, 145 S.E. 
616 (1928). 

And Policy Must Comply with Statute. — 
The Commissioner of Insurance has no power to 
authorize or acquiesce in the issuance of policies 
unauthorized or forbidden by statute. Glover v. 
Rowan Mut. Fire Ins. Co., 228 N.C. 195, 45 
S.E.2d 45 (1947). 

Agreements in the policy contrary to 
statutory provisions are void. Buckner vy. United 
States Fire Ins. Co., 209 N.C. 640, 184 S.E. 520 
(1936). 

Validity and Binding Effect. — The provi- 
sions of the standard form of fire insurance pol- 
icy are valid. Zibelin v. Pawtucket Mut. Fire Ins. 
Co., 229 N.C. 567, 50 S.E.2d 290 (1948); Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 

The terms and conditions of the standard form 
of a fire insurance policy, and the stipulations as 
to a valid waiver thereof, are valid and binding 
on the parties. Midkiff v. North Carolina Home 
Ins. Co., 197 N.C. 189, 147 S.E. 812 (1929). 

The provisions of the standard form of fire 
insurance policy are valid, and the rights and 
liabilities of both parties under the policy must 
be ascertained and determined in accordance 


with its terms. Gardner v. Carolina Ins. Co., 230 
N.C. 750, 55 S.E.2d 694 (1949). 


Rights and Liabilities of Parties Determined 
from Policy. — The rights and liabilities of both 
insurer and insured must be determined in accor- 
dance with the terms of the standard form of fire 
insurance policy. Zibelin v. Pawtucket Mut. Fire 
Ins. Co., 229 N.C. 567, 50 S.E.2d 290 (1948). 


When a policy of insurance, in the form pre- 
scribed by this section, has been issued by an 
insurance company and accepted by the insured, 
and has thereby become effective for all pur- 
poses as their contract, the rights and liabilities 
of both the insurer and the insured, under the 
policy, must be ascertained and determined in 
accordance with its terms and provisions. These 
terms and provisions have been prescribed by 
statute, and are valid in all respects; they are 
just both to the insurer and to the insured. Each 
is presumed to know all the terms, provisions 
and conditions which are included in the policy. 
Both are ordinarily bound by them. Lancaster v. 
Southern Ins. Co., 1538.N.C. 285, 69 S.E. 214 
(1910); Midkiff v. North Carolina Home Ins. Co., 
197 N.C. 139, 147 S.E. 812 (1929). See Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 


The inception of the risk is not delayed until 
the policy is countersigned. Pruitt v. Great Am. 
Ins. Co., 241 N.C. 725, 86 S.E.2d 401 (1955). 


Loss-Payable Clause. — The rights of the 
parties under a loss-payable clause in a policy of 
fire insurance will be determined in accordance 
with the terms and provisions of the contract, 
which derive no extra validity by reason of the 
fact that the form is prescribed by law. Atlantic 
Joint Stock Land Bank v. Foster, 217 N.C. 415, 
8 §.E.2d 235 (1940). 


Binder Slips Not Contrary to Law. — Our 
statute, by establishing a standard form of fire 
insurance, does not prevent the binding effect of 
a varol agreement of insurance, looking to the 
delivery of the policy according to the form pre- 
scribed and evidenced by a written memoran- 
dum thereof, called a binder; and when such is 
shown to have been made in a manner to bind 
the company, it is in force from that time, and 
thereafter the insured is responsible for the loss 
in accordance with the terms of the statutory 
form of policy. Lea & Adcock v. Atlantic Fire 
Ins. Co., 168 N.C. 478, 84 S.E. 813 (1915). See § 
58-177, subdivision (4). 

Waivers Making Policy More Restrictive 
Are Void. — Waivers inserted in or attached to 
a policy of fire insurance which have the effect 
of making the provisions of the standard policy 


608 


§ 58-176 


form more restrictive are void under this section 
and § 58-177. Glover v. Rowan Mut. Fire Ins. Co., 
228 N.C. 195, 45 S.E.2d 45 (1947). 

A waiver attached to a policy of fire insurance 
which provides that the policy should not cover 
loss caused by fire originating on the property 
of a neighbor if the property insured is situated 
within a stipulated distance of the combustible 
property of a neighbor, is restrictive of the provi- 
sions of the standard policy form and is void. 
Glover v. Rowan Mut. Fire Ins. Co., 228 N.C. 195, 
45 S.E.2d 45 (1947). 

Waiver by or Estoppel against Insurer from 
Act or Omission of Agent. — A waiver by, or 
an estoppel against, an insurer may arise from 
the act, conduct, omission, or knowledge of a 
duly authorized representative of the insurer 
acting within the scope of his actual or apparent 
authority. Northern Assurance Co. of America 
v. Spencer, 246 F. Supp. 780 (W.D.N.C. 1965). 

At the time of issuing the policy the local 
agent pro hac vice represents the company and 
his knowledge is ordinarily held to be notice to 
his principal. But this rule does not apply to 
authorize extension of time for the performance 
of conditions precedent to establishing liability 
after the loss has occurred, and in direct contra- 
diction of the terms of the written contract of 
insurance. Zibelin v. Pawtucket Mut. Fire Ins. 
Co., 229 N.C. 567, 50 S.E.2d 290 (1948). 

Knowledge of Agent Imputed to Company. 
— In the absence of fraud or collusion between 
the insured and the agent, the knowledge of the 
agent when acting within the scope of the 
powers entrusted to him will be imputed to the 
company, though a direct stipulation to the con- 
trary appears in the policy or the application for 
same. Faircloth v. Ohio Farmers Ins. Co., 253 
N.C. 522, 117 S.E.2d 404 (1960). 

In the absence of fraud or collusion, and when 
acting within the scope of his authority, the 
agent’s knowledge is in law the knowledge of 
the insurer, although not in fact communicated 
to the insurer. Northern Assurance Co. of Amer- 
ica v. Spencer, 246 F. Supp. 730 (W.D.N.C. 1965). 

Limitations on Agent’s Authority Are Bind- 
ing. — Limitations on the agent’s authority ex- 
pressed in unambiguous language in the policy 
must be held binding on the insured. Zibelin v. 
Pawtucket Mut. Fire Ins. Co., 229 N.C. 567, 50 
S.E.2d 290 (1948). 

As to Conditions Arising after Issue of Pol- 
icy and Loss. — While provisions in the policy 
restricting the local agent’s power to waive con- 
ditions as a general rule do not include condi- 
tions existing at the inception of the contract, the 
rule is otherwise as to those arising after the 
policy has been issued and loss has occurred. 
Zibelin v. Pawtucket Mut. Fire Ins. Co., 229 N.C. 
567, 50 S.E.2d 290 (1948). 

Agent May Not Alter Terms of Policy after 
Loss. — Suggestions made by the local agent to 
the insured after loss are not within the scope 


CH. 58. INSURANCE 


§ 58-176 


of his authority, nor may he alter the terms of 
the policy after its issue and loss thereunder has 
been reported. Zibelin v. Pawtucket Mut. Fire 
Ins. Co., 229 N.C. 567, 50 S.E.2d 290 (1948). 

Oral Contract with Agent. — In the absence 
of fraud an insurance company cannot be held 
liable upon a parol contract alleged to have been 
made by its agent, which is contradictory of and 
totally inconsistent with the standard form pre- 
scribed by statute. Hardin v. Liverpool & Lon- 
don & Globe Ins. Co., 189 N.C. 428, 127 S.E. 353 
(1925). 

When a loss occurs the rights of the parties 
to a fire insurance policy become fixed. Bays- 
don v. Nationwide Mut. Fire Ins. Co., 259 N.C. 
181, 180 S.E.2d 311 (1968). 

The standard fire policy does not provide for 
automatic termination of the insurance upon 
default in the payment of premium installments. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 259 
N.C. 181, 130 S.E.2d 311 (1968). 

Right to Cancel Policy. — Either party to the 
contract may cancel the standard form policies 
without the consent of the other, by following 
the provisions of the policy applicable; the 
expression in other forms of policies that the 
policy ‘may be canceled” is construed as read- 
ing, ‘shall be canceled.’ Roberta Mfg. Co. v. 
Royal Exch. Assurance Co., 161 N.C. 88, 76 S.E. 
865 (1912). 

An insurance policy is a contract; a contract 
may be rescinded for fraud or mutual mistake, 
it may be terminated in accordance with the 
provisions thereof or by mutual consent, a meet- 
ing of the minds, but one of the parties may not 
terminate it without the assent of the other un- 
less the contract so provides. Baysdon v. Nation- 
wide Mut. Fire Ins. Co., 259 N.C. 181, 180 S.E.2d 
311 (1968). 

Same — Provision for Notice. — The provi- 
sion for five days’ notice before cancellation in 
this section is for the protection of the insured, 
and the insurer cannot effect cancellation until 
the expiration of five days from the receipt of 
the written notice by plaintiff, and whether 
plaintiff intends to waive this provision and does 
waive it by returning the policy as requested is 
for the determination of the ju:‘y. Wilson v. Na- 
tional Union Fire Ins. Co., 206 N.C. 685, 174 S.E. 
745 (1934). 

To effect a cancellation by insurer, the five 
days’ notice provision must be strictly complied 
with. Baysdon v. Nationwide Mut. Fire Ins. Co., 
259 N.C. 181, 180 S.E.2d 311 (1968). 

Unless the requirement is waived by insured, 
an insurer must comply with the terms of the 
policy or statute that it give notice of its inten- 
tion to cancel. Baysdon v. Nationwide Mut. Fire 
Ins. Co., 259 N.C. 181, 180 S.E.2d 311 (1968). 

A provision in a policy that insurer must give 
notice to insured as a condition precedent to can- 
cellation is for insured’s. benefit and may be 
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waived by him. Baysdon v. Nationwide Mut. Fire 
Ins. Co., 259 N.C. 181, 180 S.E.2d 311 (1963). 

The burden is on insurer to show a waiver by 
the insured, and it must appear clearly that the 
insured expressly or impliedly waived notice of 
cancellation if he is to be held bound by such 
waiver. Baysdon vy. Nationwide Mut. Fire Ins. 
Co., 259 N.C. 181, 180 8.E.2d 311 (1968). 

Same — Communication of Insured’s In- 
tent. — To effect a cancellation by insured there 
must be communicated to the insurer a definite 
and unconditional request therefor by insured or 
his authorized agent. Baysdon v. Nationwide 
Mut. Fire Ins. Co., 259 N.C. 181, 180 S.E.2d 311 
(1963). 

A mere intention to cancel, not communicated 
to insurer, is not sufficient to effect a cancella- 
tion by the insured. Baysdon v. Nationwide Mut. 
Fire Ins. Co., 259 N.C. 181, 180 S.E.2d 311 (1968). 

Same—Procuring Additional Insurance. — 
Procuring additional insurance without request- 
ing the original insurer to cancel its policy does 
not terminate the policy. Baysdon v. Nationwide 
Mut. Fire Ins. Co., 259 N.C. 181, 180 S.E.2d 311 
(1963). 

Same — Substitution of One Policy for An- 
other. — In order for cancellation to take place 
by the substitution of one policy for another it 
must be done by mutual consent or agreement. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 259 
N.C. 181, 130 S.E.2d 311 (1968). 

Mere procuring of substituted insurance with 
the intent to replace existing insurance and with- 
out the intent to thereby acquire additional in- 
surance does not per se work a cancelling of the 
existing insurance. Baysdon v. Nationwide Mut. 
Fire Ins. Co., 259 N.C. 181, 130 S.E.2d 311 (1968). 

Description of Property Covered as Located 
in Building Occupied by Insured Is Autho- 
rized. — Language insuring property located in 
a occupied by the insured is expressly authorized 
by this section. It is a material part of the con- 
tract; it cannot be ignored. Parker v. Worcester 
Mut. Fire Ins. Co., 264 N.C. 339, 141 S.E.2d 466 
(1965). 

It Means Building So Occupied When Policy 
Was Issued. — Where a policy insured the con- 
tents of a building occupied by the insured, it 
meant the building occupied by insured when the 
policy was issued — not elsewhere. Parker v. 
Worcester Mut. Fire Ins. Co., 264 N.C. 339, 141 
S.E.2d 466 (1965). 

Standard or Union Mortgage Clause. — 
When the standard or union mortgage clause is 
attached to or inserted in a policy insuring prop- 
erty against loss, it operates as a distinct and 
independent contract between the insurance 
company and the mortgagee, effecting a sepa- 
rate insurance of the mortgage interest. Shores 
v. Rabon, 251 N.C. 790, 112 S.E.2d 556 (1960). 

Same — Effect of Foreclosure Deed to Mort- 
gagee. — A deed to the mortgagee upon foreclo- 
sure of the mortgage does not defeat the right 
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of the mortgagee under a standard or union 
mortgage clause, despite the argument that the 
word “mortgagee” in that clause discloses an 
intention to benefit one in that capacity only, and 
the contention based on the provisions of that 
clause requiring the mortgagee to notify the 
insurer of any change of ownership which shall 
come to his knowledge. Shores v. Rabon, 251 
N.C. 790, 112 S.E.2d 556 (1960). 

Applied in Pettit v. Wood-Owen Trailer Co., 
214N.C. 335, 199 S.E. 279 (1938); Gower v. Aetna 
Ins, Co., 281 N.C. 577, 189 S.E.2d 165 (1972); 
Knapp v. Pennsylvania Nat’! Mut. Cas. Ins. Co., 
17 N.C. App. 455, 194 S.E.2d 572 (1973). 

Quoted in In re North Carolina Fire Ins. Rat- 
ing Bureau, 2 N.C. App. 10, 162 S.E.2d 671 
(1968). 

Cited in Cuthrell v. Milwaukee Mechanics Ins. 
Co., 234 N.C. 137, 66 S.E.2d 649 (1951); Crowell 
v. Eastern Air Lines, 240 N.C. 20, 81 S.E.2d 178 
(1954); Firemen’s Mut. Ins. Co. v. High Point 
Sprinkler Co., 266 N.C. 184, 146 8.E.2d 53 (1966). 


II. TITLE OR INTEREST OF 
INSURED. 


Editor’s Note. — Most of the cases under this 
analysis line were decided before the 1945 
amendments to this section and § 58-177. Most 
of them construe provisions in the former stan- 
dard policy to the effect that the policy should 
be void if the interest of the insured was other 
than unconditional and sole ownership, if, with 
the knowledge of the insured, foreclosure pro- 
ceedings were commenced or notice given of sale 
of the property under any mortgage or deed of 
trust, or if any change, other than by the death 
of an insured, took place in the interest, title or 
possession of the property. 

The requirement of “unconditional and sole 
ownership” in a policy of fire insurance in the 
former standard form as required by this sec- 
tion, was statutory as well as contractual. Rob- 
erts v. American Alliance Ins. Co., 212 N.C. 1, 
192 S.E. 873, 113 A.L.R. 310 (1937). 

Misrepresentations as to Title. — Misrep- 
resentations as to title of part of the premises 
insured avoided the entire contract of insurance. 
Cuthbertson v. North Carolina Home Ins. Co., 96 
N.C. 480, 2 S.E. 258 (1887). 

Title under Executory Contract. — A vendee 
of land occupying it under an executory con- 
tract, on which he had paid a portion of the price, 
and on which he had erected a building, was an 
“unconditional and sole owner’ in fee simple 
within the conditions of a fire policy providing 
that it should be void if the interest of the in- 
sured was other than sole ownership of the fee 
simple title. Jordan v. Hanover Fire Ins. Co., 151 
N.C. 341, 66 S.E. 206 (1909). 

Existence of Lien Did Not Violate Provision. 
— The stipulation in a fire policy for sole and 
unconditional ownership was not violated by the 
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existence of a lien on the property. Lancaster v. 
Southern Ins. Co., 153 N.C. 285, 69 S.E. 214 
(1910). 

Policy Invalidated by Mortgage. — Where 
the insured failed to state that the property was 
mortgaged, when in fact it was mortgaged, and 
the policy provided that the contract of insur- 
ance would be void if the insured property was 
mortgaged, the policy was invalid though the 
omission was made without the intent to deceive. 
Hayes v. United States Fire Ins. Co., 132 N.C. 
702, 44 S.E. 404 (1908). 

Execution of a mortgage on the insured prop- 
erty so affected title as to void an insurance pol- 
icy then existing thereon and forfeit its benefit, 
if the mortgage was made without the knowl- 
edge or consent of the insurance company and 
not attested as prescribed by the policy contract, 
unless the company thereafter, by its acts, con- 
duct and statements had waived the effect of the 
mortgage and was estopped to assert the forfei- 
ture. Modlin v. Atlantic Fire Ins. Co., 151 N.C. 
35, 65 S.E. 605 (1909). 

Right of Insurer to Know of Encumbrances. 
— In Weddington v. Piedmont Fire Ins. Co., 141 
N.C. 284, 54 S.E. 271 (1906), Mr. Justice Walker 
says: “The validity of a provision in a policy of 
insurance against the creating of encumbrances 
without the consent of the insurer can hardly be 
contested at this late day. It has now become the 
settled doctrine of the courts that the facts in 
regard to title, ownership, encumbrances, and 
possession of the insured property are all impor- 
tant to be known by the insurer, as the character 
of the hazard is often affected by these circum- 
stances.” See Watson v. North Carolina Home 
Ins. Co., 159 N.C. 688, 75 S.E. 1105 (1912). 

Removal of Encumbrance before Loss. — 
Where the owner of an unencumbered automo- 
bile insured it under a statutory form of policy, 
stipulating, among other things, that the policy 
would be void if the interest of the assured was 
other than unconditional or sole ownership, or if 
the property was or became encumbered by a 
chattel mortgage, and thereafter gave a mort- 
gage thereon which was canceled four days 
before the destruction of the machine by fire, 
this loss coming within the terms of the policy, 
the cancellation of the mortgage revived the 
original status of the policy, the temporary vio- 
lation of the stipulation being immaterial, and 
put the policy again in force, the effect of the 
mortgage being to invalidate the policy during 
the continuance of the lien, or to suspend the 
obligation of the insurance company during the 
violation of the stipulation. Cottingham v. Mary- 
land Motor Car Ins. Co., 168 N.C. 259, 84S.E. 274 
(1915). 

The commencement of foreclosure against 
insured property terminated the policy, there be- 
ing in the policy a provision to that effect. Hayes 
v. United States Fire Ins. Co., 132 N.C. 702, 44 
S.E. 404 (1903). 
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Mortgagee Not Liable for Premiums. — The 
provision in the loss-payable clause of a fire in- 
surance policy taken out by a mortgagor that the 
mortgagee would pay the premium on demand 
should the mortgagor not do so, was held to be 
a condition upon which the mortgagee might re- 
ceive the benefit of the protection afforded by 
the policy as a special contract made in his favor, 
and not as a covenant that he would pay the 
premium on demand of the insurer, upon the 
mortgagor’s default; and upon the mortgagee’s 
refusal or neglect to pay the premiums in default 
upon the insurer’s demand, the latter might 
after 10 days’ written notice cancel the policy. 
Whitehead v. Wilson Knitting Mills, 194 N.C. 
281, 1389 S.E. 456, 56 A.L.R. 674 (1927). 

Assignment for Creditors. — Making an 
assignment for creditors avoided a policy con- 
taining an unconditional ownership clause. 
Roper v. National Fire Ins. Co., 161 N.C. 151, 
76 S.E. 869 (1912). 

Waiver of Sole Ownership Provision. — 
Where a policy of fire insurance was issued un- 
der the former statutory standard form, the con- 
dition therein of sole and_ unconditional 
ownership of the insured could not be held to 
have been waived by the insurer or its agent in 
the absence of knowledge that the insured’s 
ownership was otherwise than as stated in the 
policy contract. Hardin v. Liverpool & London & 
Globe Ins. Co., 189 N.C. 428, 127 S.E. 353 (1925). 
But where the agent issued the policy with full 
knowledge of the state of the title the condition 
was waived. Gerringer v. North Carolina Home 
Ins. Co., 183 N.C. 407, 45 S.E. 773 (1908). 

The condition that the policy should be void if 
the insured had not the sole and unconditional 
title was valid and enforceable by the company 
without the necessity of disclaiming liability 
upon notice or knowledge of its infraction, and 
the company’s inaction in this respect was not 
a waiver of the condition. Smith v. National Ben 
Franklin Fire Ins. Co., 193 N.C. 446, 137 S.E. 310 
(1927): 

The provision in a policy of fire insurance writ- 
ten in accordance with the former standard 
statutory form, that the policy should be void if 
the insured was not the unconditional owner of 
the property in fee simple, was not waived by a 
written agreement providing that the agreement 
was solely for the purpose of determining the 
loss and to save time to the parties and that it 
should not operate as a waiver of any conditions 
or provisions of the policy. Sasser v. Pilot Fire 
Ins. Co., 203 N.C. 232, 165 S.E. 684 (19382). 

Evidence Sufficient to Support Finding of 
Insurable Interest. — Evidence that the owner 
of property advised insurer’s agent that he was 
giving the property in question to his son and to 
change the insurance so as to name his son the 
insured, that the owner thereafter died and the 
son remained in exclusive possession of the prop- 
erty and continued the insurance in force, was 
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sufficient to support the conclusion that the son 
had an insurable interest in the property so as 
to be entitled to recover on the policy. King v. 
National Union Fire Ins. Co., 258 N.C. 482, 128 
S.E.2d 849 (1963). 


Ill. CERTAIN OTHER CONDITIONS. 


Additional Insurance. — The _ condition 
against additional insurance on the property, 
formerly appearing in the standard policy, was 
valid and enforceable. Black v. Atlantic Home 
Ins. Co., 148 N.C. 169, 61 S.E. 672 (1908). 

When the standard fire insurance policy under 
this section provided that the policy should be 
void if the insured procured other contemporane- 
ous insurance on the same property during the 
term covered, unless the insurer agreed thereto 
and a writing to that effect was attached to the 
policy contract, the provision was valid and bind- 
ing. Johnson v. Aetna Ins. Co., 201 N.C. 362, 160 
S.E. 454 (1931). 

When the insured had violated the provision 
of the former standard policy by placing more 
concurrent insurance on the property than the 
policy permitted, the policy was invalid. Roper 
v. National Fire Ins. Co., 161 N.C. 151, 76 S.E. 
869 (1912). 

Where insured obtains other insurance con- 
trary to the provisions of his policy, the insurer 
may avoid liability for breach of the provision 
prohibiting other insurance, since breach of the 
provision against additional insurance, both 
before and after the 1945 amendment to this 
section, does not merely limit the amount of 
insurer’s liability, but is a breach of condition 
defeating recovery. Hiatt v. American Ins. Co., 
200 N.C. 558, 109 S.E.2d 185 (1959). 

Same — Right to Have Other Coverage De- 
termined and Maintained. — Provision of an 
insurance contract providing that the insurer 
“shall not be hable for a greater portion of any 
loss than the amount hereby insured shall bear 
to the whole insurance covering the property 
against the peril involved,” gives it the right to 
have determined whether there was at the time 
of the loss other coverage, what its liability is, 
and to insist that other coverage be not extin- 
guished after the loss by acts of the insured 
which will cast the entire loss on it. Baysdon v. 
Nationwide Mut. Fire Ins. Co., 259 N.C. 181, 130 
S.E.2d 311 (1968). 

Same — Condition Not Applicable. — A pol- 
icy of fire insurance was issued to the devisee 
of the fee in property subject to a charge in favor 
of other beneficiaries under the will. Thereafter 
the guardian of such other beneficiaries took out 
a policy, following the former standard form, to 
protect the interest of his wards. It was held that 
the insurer issuing the policy to the guardian 
could not avoid liability thereon, on the ground 
of the additional insurance issued to the owner 
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of the fee, since such additional insurance was 
not issued to or for the benefit of those insured 
under its policy. Bryan v. Old Colony Ins. Co., 
213 N.C. 391, 196 8.E. 345 (1938). 

Same — Condition May Be Waived by Agent. 
— Where the insured before taking out addi- 
tional insurance mentioned his intention to the 
insurer’s subagent who had issued its policy to 
the insured, and was told that it was all right, 
this constituted a waiver of the condition. 
Grubbs v. North Carolina Home Ins. Co., 108 
N.C. 472, 13 S.E. 236 (1891). 

Permit When House Unoccupied. — The 
provision in the standard fire insurance policy 
requiring a permit in writing from the insurer 
when the house insured is unoccupied for more 
than 10 (now 60) days must be complied with to 
make the insurer liable for damages by fire oc- 
curring after 10 (now 60) days’ vacancy, and 
after the policy has been issued and is in binding 
effect, the local agent of the insurer is without 
authority to bind his principal by acts and parol 
representations made contrary to the terms of 
this provision. Greene v. Aetna Ins. Co., 196 N.C. 
335, 145 S.E. 616 (1928). 

Operating Mill at Night. — Where an insured 
mill was operated at night, in violation of the 
former standard policy, but under a permit from 
the insurance agent, such operation was no 
defense to an action on the policy for a loss hap- 
pening three months after the violation had 
ceased. Strause v. Palatine Ins. Co., 128 N.C. 64, 
38 S.E. 256 (1901). 

Condition or Use of Property Provision May 
Be Waived. — An insurance company may 
waive, or be estopped to rely on, a provision or 
condition in a policy of insurance relating to use 
or condition of property. Northern Assurance 
Co. of America v. Spencer, 246 F. Supp. 730 
(W.D.N.C. 1965). 

The “iron-safe clause” in policies of insur- 
ance is upheld by the courts as a reasonable 
contract limitation upon the insurer’s risk. Cog- 
gins v. Aetna Ins. Co., 144 N.C. 7, 56 S.E. 506 
(1907). See § 58-177, subdivision (38). 

A substantial compliance with an “iron- 
safe” provision will suffice. Arnold v. Indem- 
nity Fire Ins. Co., 152 N.C. 232, 67 S.E. 574 
(1910). 

Waiver of “Iron-Safe” Provision. — If the 
company, knowing the insured has not complied 
with the “iron-safe” clause, collects the pre- 
miums and recognizes the validity and binding 
force and effect of the policy it has issued, it 
should not be heard to insist upon the introduc- 
tion of records, the keeping of which it has thus 
tacitly waived. Bullard v. Pilot Fire Ins. Co., 189 
N.C. 34, 126 S.E. 179 (1925). 

Inventory. — An inventory of a stock of gen- 
eral merchandise containing the number of arti- 
cles and cost of each class at a date, made about 
one month before the fire, and testified to as 
being practicaily the same as on the date of the 
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fire, is a substantial compliance with the 
inventory provision in the standard form of a fire 
insurance policy, and is competent as evidence 
upon the trial. Mortt v. Liverpool & London & 
Globe Ins. Co., 192 N.C. 8, 1383 S.E. 337 (1926). 
See also Coggins v. Aetna Ins. Co., 144 N.C. 7, 
56 S.E. 506 (1907). 

Time for Filing Proof of Loss and Bringing 
Action. — After the occurrence of loss insurer’s 
local agent advised insured to defer filing formal 
claim until such time as materials could be ob- 
tained for repairs, and insured failed to file proof 
of loss within the time specified in the policy and 
did not institute action on the policy until after 
the expiration of the time limited therein. There 
was no denial of liability by insurer on other 
grounds within the time limited for filing proof 
of loss. It was held that insurer’s demurrer 
should have been sustained. Zibelin v. Paw- 
tucket Mut. Fire Ins. Co., 229 N.C. 567, 50 
S.E.2d 290 (1948). 

Under the terms of the standard fire insur- 
ance policy in effect in this State, no action may 
be maintained on a policy unless proof of loss 
shall be filed within the prescribed period. Boyd 
v. Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 

Same — Waiver of Proof of Loss. — The 
insurer’s denial of liability upon its fire insur- 
ance policy is a waiver of its right to require the 
proof of loss therein specified. Profitt Mercantile 
Co. v. State Mut. Fire Ins. Co., 176 N.C. 545, 97 
S.E. 476 (1918). 

An insurance company which causes or in- 
duces the insured to delay in furnishing suffi- 
cient notice and proofs of loss thereby waives 
such delay. Northern Assurance Co. of America 
v. Spencer, 246 F. Supp. 730 (W.D.N.C. 1965). 

Same — Violation of Provision Does Not 
Work Forfeiture. — A clause in a policy requir- 
ing proof of loss and forbidding the bringing of 
any suit upon the policy until 60 days thereafter 
is a continuing one, and does not mean that fail- 
ure to file proof within 60 days of the fire works 
a forfeiture of the policy. Higson v. North River 
Ins. Co., 152 N.C. 206, 67 S.E. 509 (1910). 

Limitation of Suit — Generally. — In earlier 
statutes the limitation agreement as to suit in 
the standard fire insurance policy reads as fol- 
lows: “Nor unless commenced within twelve 
months next after the fire,’ whereas the new 
section of the 1945 act reads, “‘and unless com- 
menced within twelve months next after the in- 
ception of the loss.” In other words, the 
provisions of the limitation in the 1945 act are 
used conjunctively, that is, there must be compli- 
ance with all the requirements of the policy, and 
the suit or action must be commenced within 12 
months next after inception of the loss. Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 

In this connection the word “inception’’ as 
defined by Webster means “act or process of 
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beginning; commencement; initiation.”’ Hence as 
used above “inception” necessarily means that 
the beginning, the commencement, the initiation 
of the loss was that caused by the fire. Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 508, 96 
S.E.2d 703 (1957). 

Same — Pleading Statutory Exception. — 
The statutory requirement that an action on a 
fire insurance policy must be instituted within 
12 months after the loss unless a longer time to 
ir stitute suit is agreed upon between the parties 
and such agreement appears on the face of the 
policy, is binding upon the parties in the absence 
of waiver or estoppel, and where insured, in- 
stituting action more than 12 months after the 
loss, relies upon the statutory exception he must 
plead facts bringing himself thereunder. Mee- 
kins v. Aetna Ins. Co., 231 N.C. 452, 57 S.E.2d 
777, 15 A.L.R.2d 949 (1950); Boyd v. Bankers & 
Shippers Ins. Co., 245 N.C. 508, 96 S.E.2d 703 
(1957). 

Same — Noncompliance Bars Action. — If, 
in an action upon a fire insurance policy, the 
judge sustained a demurrer to the complaint and 
a new complaint was filed more than 12 months 
“after the inception of the loss,” nothing else 
appearing, the action would be barred for failure 
to comply with this section. Gaskins v. Hartford 
Fire Ins. Co., 260 N.C. 122, 181 S.E.2d 872 (1963). 

Same — Waiver of Policy Provision. — 
Where insurer enters into negotiations with in- 
sured and promises that the claim will be paid 
or satisfactorily adjusted upon completion of 
investigation, and thereafter insurer demands 
additional proof of loss without denying the 
claim after it is too late for suit to be brought 
within the 12 months’ period, insurer waives the 
policy provision requiring action to be instituted 
within 12 months next after loss. Meekins v. 
Aetna Ins. Co., 251 N.C. 452, 57 S.E.2d 777, 15 
A.L.R.2d 949 (1950). 

Where plaintiff insured filed a complaint stat- 
ing an enforceable cause of action within 12 
months of the loss by fire, and after the expira- 
tion of the 12-month period the parties consented 
that defendant’s demurrer should be sustained, 
and thereafter an amended complaint was filed 
in accordance with the consent order, defendant 
insurer was not permitted to assert the provision 
of the policy that action be instituted within 12 
months after loss, since the provision was con- 
tractual and subject to waiver or estoppel. Gas- 
kins v. Hartford Fire Ins. Co., 260 N.C. 122, 131 
S.E.2d 872 (1963). 

Same — Nonsuit Proper When Record Dis- 
closes That More than 12 Months Elapsed. — 
In an action upon a policy of fire insurance in the 
standard form, judgment of nonsuit is proper 
when the record discloses that more than 12 
months elasped between the inception of the loss 
and the commencement of the suit. Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 
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Same — Effect of Agreement for Appraisal. 
— The valid provision of a standard fire insur- 
ance policy, approved by statute, limiting to 12 
months from the time of loss by fire the time 
within which an action may be maintained, is not 
waived by the time taken under an agreement 
for an appraisal and award for the damage sus- 
tained by the insured. John Tatham & Co. v. 
Liverpool, London & Globe Ins. Co., 181 N.C. 
434, 107 S.E. 450 (1921). 

Same — Not Construed as Statute of Limita- 
tions. — As the stipulation of the standard pol- 
icy is a contract, and not a statute of limitations, 
it may be waived, or the party for whose benefit 
it was provided may be estopped by his conduct 
from insisting upon its enforcement. Dibbrell v. 
Georgia Home Ins. Co., 110 N.C. 198, 14S.E. 783 
(1892). See Meekins v. Aetna Ins. Co., 231 N.C. 
452, 57 S.E.2d 777, 15 A.L.R.2d 949 (1950). 

The standard policy is not regulated by the 
statute of limitations, and the disabilities which 
stop the running of the statute have no effect 
upon it. Hence, the imprisonment of the insured 
will not give him a right to recover when he has 
delayed his action for more than a year. This rule 
applies likewise to minors. Holly v. London As- 
surance Co., 170 N.C. 4, 86 S.E. 694 (1915). 

A provision in a standard fire insurance policy 
that action on it must be commenced within 12 
months after inception of the loss is contractual. 
It is, therefore, subject to waiver or estoppel. 
Gaskins v. Hartford Fire Ins. Co., 260 N.C. 122, 
131 S.E.2d 872 (1963). 

Same — Construed with § 58-31. — The provi- 
sions of a standard fire insurance policy, as set 
out in this section, must be construed with the 
provisions of § 58-31, and when the action is 
brought within the time therein prescribed it will 
not be barred. Modlin v. Atlantic Fire Ins. Co., 
151 N.C. 35, 65 S.E. 605 (1909). 

Under the standard policy and § 58-31, the in- 
sured has 60 days to file his proof of loss, and 
then he has 12 months within which to com- 
mence his suit. Muse v. London Assurance 
Corp., 108 N.C. 240, 18 S.E. 94 (1891); Dibbrell 
v. Georgia Home Ins. Co., 110 N.C. 198, 14 8.E. 
783 (1892); Lowe v. United States Mut. Accident 
Ass’n, 115 N.C. 18, 20 S.E. 169 (1894); Gerringer 
v. North Carolina Home Ins. Co., 1383 N.C. 407, 
45 S.E. 773 (1908). 

Standard Loss-Payable Clause — Effect of 
Issuance to Mortgagor. — A standard loss- 
payable clause in a policy of fire insurance is- 
sued to the mortgagor constitutes a separate 
contract insuring the mortgage interest, and 
loss paid by insurer thereunder must be applied 
to the reduction of the mortgage debt. Em- 
ployers’ Fire Ins. Co. v. British America Assur- 
ance Co., 259 N.C. 485, 1381 S.E.2d 36 (19683). 

Same — Limitation on Mortgagee’s Interest. 
— The clause in the standard policy that pro- 
vides the insured shall not collect “in any event 
for more than the interest of the insured,” limits 
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a mortgagee’s interest to the debt due him. Em- 
ployers’ Fire Ins. Co. v. British America Assur- 
ance Co., 259 N.C. 485, 131 S.E.2d 36 (1968). 


Same — Proration of Loss between Insurers. 
— Where property, destroyed by fire, was in- 
sured by two policies, one issued to the mort- 
gagee under authority of the mortgagor, the 
mortgagor being liable for the premiums there- 
on; one issued to the mortgagor; and both con- 
taining a standard loss-payable clause, it was 
proper to prorate the loss between the insurers. 
Employers’ Fire Ins. Co. v. British America As- 
surance Co., 259 N.C. 485, 181 S.E.2d 36 (1963). 


Waiver of Stipulations Generally. — The 
terms and conditions of standard form of a fire 
insurance policy and the stipulations as to a valid 
waiver thereof are valid and binding on the par- 
ties. Midkiff v. North Carolina Home Ins. Co., 
197 N.C. 139, 147 S.E. 812 (1929). 


Knowledge of Insurer as Waiver. — Argall 
v. Old N. State Ins. Co., 84 N.C. 355 (1881), holds 
that a breach of a condition in the policy will not 
avoid it, if the insurer has knowledge thereof, 
and does not object, in which case the breach is 
considered as waived. Scottish Fire Ins. Co. v. 
Stuyvesant Ins. Co., 161 N.C. 485, 76 S.E. 728 
(1913). 


Waiver by Agent. — An agent of a fire insur- 
ance company, whether general or local, cannot 
waive the requirements of a standard policy ex- 
cept in the form prescribed by the statute. Roper 
v. National Fire Ins. Co., 161 N.C. 151, 76 S.E. 
869 (1912). 


The provision restricting the agent’s power to 
waive conditions does not, as a general rule, re- 
fer to or include conditions existing at the incep- 
tion of the contract, but those arising after the 
policy is issued. Conditions which form a part of 
the contract of insurance at its inception may be 
waived by the agent of the insurer, although 
they are embraced in the policy when it is de- 
livered; and the local agent’s knowledge of such 
conditions is deemed to be the knowledge of his 
principal. Bullard v. Pilot Fire Ins. Co., 189 N.C. 
34, 126 S.E. 179 (1925). See Hayes v. United 
States Fire Ins. Co., 182 N.C. 702, 44 S.E. 404 
(1903); Weddington v. Piedmont Fire Ins. Co., 
141 N.C. 234, 54 S.E. 271 (1906); Johnson v. 
Rhode Island Ins. Co., 172 N.C. 142, 90 S.E. 124 
(1916); Fireman’s Fund Ins. Co. v. Rowland Lum- 
ber Co., 186 N.C. 269, 119 S.E. 362 (1923); Smith 
v. National Ben Franklin Fire Ins. Co., 193 N.C. 
446, 137 S.E. 310 (1927). See also ante, this note, 
“General Consideration,” I. 


Sending a check in payment of the claim 
may constitute a waiver, whether received or 
not, of unfulfilled conditions. Roper v. National 
Fire Ins. Co., 161 N.C. 151, 76 S.E. 869 (1912). 
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IV. LIABILITY OF INSURER IN CASE 
OF LOSS; SUBROGATION. 


Amount Recoverable. — The standard policy 
set out in this section refers to ‘factual cash 
value.” In cases decided prior to the enactment 
of this statute, it was held that the measure of 
the amount the insured was entitled to recover 
was the “fair” cash value of the property at the 
time and place of the loss. Fowler v. Old N. State 
Ins. Co., 74 N.C. 89 (1876); Grubbs v. North Caro- 
lina Home Ins. Co., 108 N.C. 472, 18 S.E. 236, 23 
Am. St. R. 62 (1891); Boyd v. Royal Ins. Co., 111 
N.C. 372, 16 S.E. 389 (1892). 

The amount which the company is obligated 
to pay is measured not by the cost of such re- 
placement at the inception of the policy but by 
the cost of such replacement at the time of the 
fire. In re North Carolina Fire Ins. Rating Bu- 
reau, 275 N.C. 15, 165 S.E.2d 207 (1969). 


Loss by theft is excluded from the standard 
policy set out in this section. However, it was 
formerly held that such loss consequent on the 
removal of goods in case of fire was fairly within 
a contract to insure against fire. Whitehurst v. 
Fayetteville Mut. Ins. Co., 51 N.C. 352 (1859). 


Damage by Water. — In an early case decided 
prior to the enactment of this section it was held 
that an insurance company was liable on a fire 
insurance policy for damages done to goods by 
water used in saving them from destruction by 
fire. Whitehurst v. Fayetteville Mut. Ins. Co., 51 
N.C. 352 (1859). 


Option to Repair, Rebuild, or Replace Prop- 
erty. — A provision in a policy of fire insurance 
by which, in case of loss, it is made optional with 
the insurer to repair, rebuild, or replace the prop- 
erty destroyed, by giving notice within a certain 
time, constitutes a contract exclusively between 
insurer and insured; and neither a judgment 
creditor nor a mortgagee can interpose to pre- 
vent its performance; and if the insurer has not 
given notice of an intention to repair, etc., within 
the time specified, no one but the insured can 
take advantage of it and require the payment of 
the insurance money instead. Stamps v. Com- 
mercial Fire Ins. Co., 77 N.C. 209, 24 Am. R. 4438 
(1877). 


The appointment of an umpire is made at the 
request of either the insurer or insured and no 
notice to the other is required, no hearing is 
contemplated. In re Roberts Co., 258 N.C. 184, 
128 S.E.2d 137 (1962). 


It is Not Judgment of Court. — The appoint- 
ment of an umpire pursuant to the “appraisal” 
clause is not the judgment of a court, it is a mere 
ministerial act pursuant to contract, albeit 
authorized by statute. In re Roberts Co., 258 
N.C. 184, 128 S.E.2d 137 (1962). 


It Need Not Be Made at Any Particular Time 
or Place. — There is no requirement that the 
appointment of an umpire be made in term or at 
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any particular time or place. In re Roberts Co., 
258 N.C. 184, 128 S.E.2d 187 (1962). 

The appointment of an umpire may be chal- 
lenged only by an action instituted for that pur- 
pose. In re Roberts Co., 258 N.C. 184, 128 S.E.2d 
137 (1962). 

The legal effect of the appointment of an 
umpire and any acts done pursuant thereto 
may be challenged in any action in which they 
arise. In re Roberts Co., 258 N.C. 184, 128 S.E.2d 
187 (1962). 

Insurer Subrogated to Rights of Insured. — 
Upon paying the loss by fire, the insurer is enti- 
tled to subrogation to the rights of insured 
against the third person tort-feasor causing the 
loss, to the extent of the amount paid, both by 
provision of this section and under equitable 
principles. Powell & Powell, Inc. v. Wake Water 
Co., 171 N.C. 290, 88 S.E. 426 (1916); Lumber- 
man’s Mut. Ins. Co. v. Southern Ry., 179 N.C. 
255, 102 S.E. 417 (1920); Buckner v. United 
States Fire Ins. Co., 209 N.C. 640, 184 S.E. 520 
(1936), citing Cunningham v. Railroad, 139 N.C. 
427, 51 S.E. 1029 (1905); Fidelity Ins. Co. v. At- 
lantic Coast Line R.R., 165 N.C. 136, 80S.E. 1069 
(1914); Winkler v. Appalachian Amusement Co., 
238 N.C. 589, 79 S.E.2d 185 (1953); General Ins. 
Co. of America v. Faulkner, 259 N.C. 317, 130 
S.E.2d 645 (1963); Dixie Fire & Cas. Co. v. Esso 
Standard Oil Co., 265 N.C. 121, 148 S.E.2d 279 
(1965). 

Subrogation to Rights of Mortgagee. — 
Where the mortgagee has insured the mort- 
gaged property for his own benefits, and where 
the mortgagor has assumed the risk of loss un- 
der his contract of purchase, the insurer, having 
paid the loss, is subrogated to the rights of the 
mortgagee. Stuyvesant Ins. Co. v. Reid, 171 N.C. 
513, 88.5.E. 779 (1916). 

Where, pursuant to the terms of a deed of 
trust, the mortgagee insured the property and 
added the amount of the premiums to the mort- 
gage debt, and the contract of insurance pro- 
vided that in case of loss the insurer should be 
subrogated to the rights of the mortgagee, and 
that in case of conflict between the contract of 
insurance and the standard policy set out in this 
section the standard policy should prevail, and 
the mortgagor had no notice of the subrogation 
agreement, it was held that the insurer had no 
right to subrogation, either under the terms of 
the policy or on any equitable principle, and that 
the mortgagor was entitled to have the amount 
paid by the insurer applied on the mortgage 
debt. Buckner v. United States Fire Ins. Co., 209 
N.C. 640, 184 8.E. 520 (1936). 

When a mortgagee purchases with his funds 
insurance solely for his protection, the insurer, 
upon payment of the mortgagee’s loss as pro- 
vided in the policy, is subrogated to the rights 
of the mortgagee against the mortgagor; but 
where the insurance is procured by the mort- 
gagee pursuant to the authorization and at the 
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expense of the mortgagor, no right of subroga- 
tion exists and the amount paid by the insurer 
must be applied to discharge or reduce mortga- 
gor’s obligation to mortgagee. Employers’ Fire 
Ins. Co. v. British America Assurance Co., 259 
N.C. 485, 131 S.E.2d 36 (1963). 


V. LIABILITY OF AGENT. 


Apparent Authority of Employee Ordinarily 
Determines Extent of Agent’s Liability. — One 
dealing with an insurance agency under ordi- 
nary circumstances need not concern himself 
with the extent of the authority of an employee 
in the agent’s office who undertakes to act for 
the agent; the apparent authority with which 
such employee is clothed by the agent renders 
him and his principal liable regardless of the ac- 
tual limits of the authority of the employee. 
Northern Assurance Co. of America v. Spencer, 
246 F. Supp. 730 (W.D.N.C. 1965). 

Loss Occasioned Insured When Policy In- 
valid. — Where the general agent of a fire insur- 
ance company for a limited territory, through 
the negligence of an employee, fails to write into 
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the policy a statement required to make it valid, 
the agents are liable in damages to the insured 
for loss by fire, in an action based solely on the 
ground of negligence and not upon the invalid 
contract of insurance negligently issued by 
them. Case v. Ewbanks, Ewbanks & Co., 194 
N.C. 775, 140 S8.E. 709 (1927). 

Election of Remedies. — Where a nonresi- 
dent defendant fire insurance company has upon 
petition removed a cause from the State to the 
federal court upon a policy of insurance that was 
void in that jurisdiction, but not in the jurisdic- 
tion of the courts of this State, and the federal 
court has adjudicated that the plaintiff could not 
recover under the contract for a loss by fire, the 
plaintiff may thereafter bring action in the State 
court against the agents and recover damages 
from them occasioned by their own neglect in 
not inserting a provision in the policy that would 
have rendered it valid, the subject matter of the 
latter action being based upon negligence and 
not on the policy contract, and the doctrine of the 
election of remedies does not apply. Case v. Ew- 
banks, Ewbanks & Co., 194 N.C. 775, 140 S.E. 
TUS 9 27): 


§ 58-177. Standard policy; permissible variations. — No fire insurance 
company shall issue fire insurance policies, except policies of automobile fire, 
theft, comprehensive and collision, marine and inland marine insurance, on 
property in this State other than those of the standard form as set forth in G.S. 
58-176, and as provided in G.S. 58-126.1, except as follows: 


(1) A company may print on or in its policies the date of incorporation, the 
amount of its paid-up capital stock, the names of its officers, and to the 
words at the top of the back of said policy, “Standard Fire Insurance 
Policy for’ may be added after or before the words “North Carolina”’ 
the names of any states or political jurisdiction in which the said policy 
form may be standard when the policy is used. 


(2) A company may print in its policies or use in its policies written or 
printed forms of description and specification of the property insured. 


(3) A company may write or print upon the margin or across the face of 
a policy, in unused spaces or upon separate slips or riders to be attached 
thereto, provisions adding to or modifying those contained in the 
standard form, and all such slips, riders, and provisions must be signed 
by an officer or agent of the company so using them. Provided, 
however, such provisions shall not have the effect of making the 
provisions of the standard policy form more restrictive except for such 
restrictions as are provided for in the charter or bylaws of a domestic 
mutual fire insurance company doing business in no more than three 
adjacent counties of the state and chiefly engaged in writing policies 
of insurance on rural properties upon an assessment or nonpremium 
basis, provided all such restrictions contained in the charter and bylaws 
of such domestic mutual fire insurance company shall be actually 
included within the printed terms of the policy contract so affected as 


a condition precedent to their being e 


fective and binding on any 


policyholder. The iron safe or any similar clause requiring the taking 
of inventories, the keeping of books and producing the same in the 
adjustment of any loss, shall not be used or operative in the settlement 
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of losses on buildings, furniture and fixtures, or any property not 

subject to any change in bulk and value. 

(4) Binders or other contracts for temporary insurance may be made, orally 
or in writing, for a period which shall not exceed 60 days, and shall be 
deemed to include all the terms of such standard fire insurance policy 
and all such applicable endorsements, approved by the Commissioner, 
as may be designated in such contract of temporary insurance; except 
that the cancellation clause of such standard fire insurance policy, and 
the clause thereof specifying the hour of the day at which the insurance 
shall commence, may be superseded by the express terms of such 
contract of temporary insurance. 

(5) Two or more companies authorized to do in this State the business of 
fire insurance, may, with the approval of the Commissioner, issue a 
combination standard form of fire insurance policy which shall contain 
the following provisions: 

a. A provision substantially to the effect that the insurers executing 
such policy shall be severally liable for the full amount of any loss 
or damage, according to the terms of the policy, or for specified 
percentages or amounts thereof, aggregating the full amount of 
such insurance under such policy. 

b. A provision substantially to the effect that service of process, or of 
any notice or proof of loss required by such policy, upon any of the 
companies executing such policy, shall be deemed to be service 
upon all such insurers. 

(6) Appropriate forms of supplemental contract or contracts or extended 
coverage endorsements and other endorsements whereby the interest 
in the property described in such policy shall be insured against one or 
more of the perils which the company is empowered to assume, in 
addition to the perils covered by eid standard fire insurance policy may 
be approved by the Commissioner, and their use in connection with a 
standard fire insurance policy may be authorized by him. In his 
discretion the Commissioner may authorize the printing of such 
supplemental contract or contracts or extended coverage endorsements 
and other endorsements in the form of the standard fire insurance 
policy. The first page of the policy may in form approved by the 
Commissioner be arranged to provide space for listing of amounts of 
insurance, rates and premiums, description of construction, occupancy 
and location of property covered for the basic coverages insured under 
the standard form of policy and for additional coverages or perils 
insured under endorsements attached or printed therein, and such other 
data as may be conveniently included for duplication on daily reports 
for office records. 

(7) A company may print on or in its policy, with the approval of the 
Commissioner, any provisions which it is required by law to insert in 
its policies not in conflict with the provisions of such standard form. 
Such provisions shall be printed apart from the other provisions, 
agreements, or conditions of the policy, under a separate title, as 
follows: “Provisions Required by Law to Be Inserted in This Policy.” 
(1899, c. 54, s. 43; 1901, c. 391, s. 4; Rev., s. 4759; 1907, c. 800, s. 1; 1915, 
C.el09 reels Gases 645081 925.107 702 s5; 1 945e cus ia O49 cr 18; 
Lob nica Ole i sles pea goo mC. SOT, S. 3) 


Cross Reference. — See § 58-176 and note. v. American Fire and Cas. Co., 282 N.C. 346, 192 
Editor’s Note. — For brief comment on the  5.E.2d 828 (1972). 
second 1951 amendment, see 29 N.C.L. Rev. 398. Binder Not Required to Set Forth All Terms 
No specific form is necessary to constitute of Contract. — It is not required that the writ- 
a binder as a valid contract of insurance. Mayo _ ing, or oral communication, intended as a binder 
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set forth all the terms of the contemplated con- 
tract of insurance. Mayo v. American Fire & Cas. 
Co., 282 N.C. 346, 192 S.E.2d 828 (1972). 

“Binder”. — In an insurance parlance, a 
“binder” is insurer’s bare acknowledgment of 
its contract to protect the insured against cas- 
ualty of a specified kind until a formal policy 
can be issued, or until insured gives notice 
of its election to terminate. Mayo v. American 
Fire & Cas. Co., 15 N.C. App. 309, 190 S.E.2d 
398 (1972). 

An extension of credit to the insured for the 
premium does not destroy the validity of the 
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binder. Mayo v. American Fire & Cas. Co., 282 
N.C. 346, 192 S.E.2d 828 (1972). 

Getting a rating from the Rating Bureau is 
not a prerequisite to entering into a contract 
of insurance. Mayo v. American Fire & Cas. Co., 
282 N.C. 346, 192 S.E.2d 828 (1972). 

Applied in Faircloth v. Ohio Farmers Ins. Co., 
253 N.C. 522, 117 S.E.2d 404 (1960). 

Cited in Hodges v. Home Ins. Co., 233 N.C. 
289, 63 S.E.2d 819 (1951); Cuthrell v. Milwaukee 
Mechanics Ins. Co., 234 N.C. 137, 66 S.E.2d 649 
(1951); Pruitt v. Great Am. Ins. Co., 241 N.C. 7285, 
86 S8.E.2d 401 (1955); Boyd v. Bankers & Ship- 


pers Ins. Co., 245-N.C. 503, 96 S.E.2d 703 (1957). 


§ 58-177.1. Optional provisions as to loss or damage from nuclear reaction, 
nuclear radiation or radioactive contamination. — Insurers issuing the 
standard fire insurance policy pursuant to G.S. 58-176, or any permissible 
variation thereof, and policies issued pursuant to G.S. 58-177 and 58-126.1, are 
hereby authorized to affix thereto or include therein a written statement that 
the policy does not cover loss or damage caused by nuclear reaction or nuclear 
radiation or radioactive contamination, all whether directly or indirectly 
resulting from an insured peril under said policy; provided, however, that 
nothing herein contained shall be construed to prohibit the attachment to any 
such policy of an endorsement or endorsements specifically assuming coverage 
for loss or damage caused by nuclear reaction or nuclear radiation or radioactive 
contamination. (1968, c. 1148.) 


§ 58-178. Notice by insured or agent as to increase of hazard, unoccupancy 
and other insurance. — If notice in writing signed by the insured, or his agent, 
is given before loss or damage by any peril insured against under the standard 
fire insurance policy to the agent of the company of any fact or condition stated 
in paragraphs (a), (b) or with respect to “other insurance” of the standard form 
of policy set out in G.S. 58-176 it is equivalent to an agreement in writing added 
thereto, and has the force of the agreement in writing referred to in the 
foregoing form of policy with respect to the liability of the company and the 
waiver; but this notice does not affect the right of the company to cancel the 
policy as therein stipulated. (1899, c. 54, s. 48; Rev., s. 4761; 1907, c. 578, s. 1; 
LOLSV EP 1LOOR SHIT GOES) Ss) GASB SN 929 aces 1: 194567378.) 


Cited in State v. Fraylon, 240 N.C. 365, 82 
S.E.2d 400 (1954). 


§ 58-178.1. Judge to select umpire. — The resident judge of the superior 
court of the district in which the property insured is located is designated as the 
judge of the court of record to select the umpire referred to in the standard form 
of policy. (1945, ¢. 378.) 


§ 58-179: Repealed by Session Laws 1945, c. 378. 


_ § 58-180. Effect of failure to give notice of encumbrance. — No policy of 
insurance issued upon any property shall be held void because of the failure to 
give notice to the company of a mortgage or deed of trust existing thereon or 
thereafter placed thereon, except during the life of the mortgage or deed of 
trust.:(1915) cicl09usti4s CAS eG 440s) 


Cross Reference. — See § 58-177 and note 


Cited in State v. Fraylon, 240 N.C. 365, 82 
thereto. 


S.E.2d 400 (1954). 
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§ 58-180.1. Policy issued to husband or wife on joint property. — Any 
atch of fire insurance issued to husband or wife, on buildings and household 
urniture owned by the husband and wife, either by entirety, in common, or 
jointly, either name of one of the parties in interest named as the insured or 
eneficiary therein, shall be sufficient and the policy shall not be void for failure 
to disclose the interest of the other, unless it appears that in the procuring of 
the issuance of such policy, fraudulent means or methods were used by the 
insured or owner thereof. (1945, c. 378.) 


Editor’s Note. — For article on tenancy by the 
entirety in North Carolina, see 41 N.C.L. Rev. 67 
(1962). 

Right of Wife to Proceeds of Policy Issued 
to Husband Alone. — A policy of fire insurance 
issued to a husband on a house held by the en- 
tirety but occupied by him alone while separated 
from his wife inured to the benefit of the entire 
estate as owned by both husband and wife, and 
where the entire estate, as so insured, was sev- 
ered by absolute divorce after the fire, the wife 
was entitled to receive half the proceeds of the 
insurance moneys paid into court. Carter v. Con- 


tinental Ins. Co., 242 N.C. 578, 89 S.E.2d 122 
(1955), commented on in 35 N.C.L. Rev. 134 
(1956). 

Where husband and wife sell lands held by 
entireties and take a note secured by a deed of 
trust in part payment of the purchase price, the 
wife’s interest in the note is personalty and she 
owns no interest in the dwelling on the land so 
as to bring her within the purview of this section 
and, therefore, she is not covered by the mort- 
gage clause in a policy of fire insurance on the 
premises in which she is not named. Shores vy. 
Rabon, 251 N.C. 790, 112 S.E.2d 556 (1960). 


§ 58-180.2. Bar to defense of failure to render timely proof of loss. — In 
any action brought to enforce an insurance policy subject to the provisions of 
this Article, any party claiming benefit under the policy may reply to the 
pleading of any other party against whom liability is sought anal asserts as 
a defense, the failure to render timely proof of loss as required by the terms 
of the policy that such failure was for good cause and that the failure to render 
timely proof of loss has not substantially harmed the party against whom 
liability is sought in his ability to defend. The issues raised by such reply shall 
be determined by the jury if jury trial has been demanded. (1978, c. 1391.) 


Editor’s Note. — Session Laws 1978, c. 1391, 
provides: ‘This act shall become effective upon 
ratification and shall not apply to pending litiga- 


tion or disputes, nor any claim based upon a loss 
arising prior to ratification.’’ The act was rati- 
fied April 12, 1974. 


§ 58-181: Repealed by Session Laws 1945, c. 378. 


ARTICLE 20. 
Deposits by Insurance Companies. 


§ 58-182. Amount of deposits required of foreign or alien fire and/or 
marine insurance companies. — Unless otherwise provided in this Article, 
every fire, marine, or fire and marine insurance company chartered by any other 
state or foreign government shall make and maintain deposits of securities with 
the Commissioner in the following amounts: 

(1) Companies whose premium income derived from this State is less than 
fifty thousand dollars ($50,000) per annum, ten thousand dollars 
($10,000); 

(2) Companies whose premium income is more than fifty thousand dollars 
($50,000) but less than one hundred thousand dollars ($100,000) per 
annum, twenty thousand dollars ($20,000); 

(3) Companies whose premium income is more than one hundred thousand 
dollars ($100,000) per annum, twenty-five thousand dollars ($25,000), 
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for which deposit the Commissioner shall give a receipt. (1909, c. 928, s. 1; 1911, 
C2164) S01 (x. Sessnl9l3eCbe. SSaly Zao mlobor G.2LOOnSa6e-Ga5s 61.6442.19338, 


Gi OU 9494.C,.56044) 


Editor’s Note. — The 1933 amendment is dis- 
cussed in 11 N.C.L. Rev. 234. 


§ 58-182.1. Amount of deposits required of foreign or alien fidelity, surety 
and casualty insurance companies. — Unless otherwise provided in this Article 
every fidelity, surety or ey insurance company chartered by any other 


state or foreign government shal 


make and maintain deposits of securities with 


the Commissioner in the following amounts: 
(1) Companies whose premium income derived from this State is less than 
one hundred thousand dollars ($100,000), twenty-five thousand dollars 


($25,000); 


(2) Companies whose premium income is in excess of one hundred thousand 
dollars ($100,000), fifty thousand dollars ($50,000), 
for which deposit the Commissioner shall give a receipt. (1945, c. 384.) 


Title and Rights to Deposited Securities. — 
It is the manifest intention of the North Carolina 
legislature that the title and rights to securities 
deposited in accord with 88 58-182.1, 58-182.3, 
58-182.5, 58-182.6, and 58-188.5 be vested in the 
Commissioner, the Treasurer, and the State. 
Continental Bank & Trust Co. v. Gold, 140 F. 
Supp. 252 (E.D.N.C. 1956). 

Federal Receiver of Foreign Insurance Com- 
pany Not Entitled to Recover Deposit. — A 
federal receiver of a foreign insurance company, 
who pursuant to an order of the federal court 


appointing him filed a petition and motion to 
recover the deposit of the foreign insurance com- 
pany from State officials, was not entitled to 
recover the deposit, since such a deposit is not 
the property of the foreign insurance company, 
but is held in trust by the State Treasurer for 
payment of qualified claimants against the for- 
eign insurance company. Continental Bank & 
Trust Co. v. Gold, 140 F. Supp. 252 (E.D.N.C. 
1956). 

Quoted in Resolute Ins. Co. v. North Carolina, 
276 F. Supp. 660 (E.D.N.C. 1967). 


§ 58-182.2. Minimum deposit required upon admission. — Upon admission 
to do business in the State of North Carolina every foreign or alien fire, marine, 
or fire and marine, fidelity, surety or casualty company shall deposit with the 
Commissioner securities in the minimum amounts required under the provisions 
of G.S. 58-182 and 58-182.1. (1945, ¢. 384.) 


§ 58-182.3. Type of deposits. — The gees required to be made under the 
rovisions of G.S. 58-182 and 58-182.1 shall be composed of bonds of the United 
tates, or of a State of North Carolina, or of the cities or counties of this State. 
1945, c. 384. 


Stated in Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 


§ 58-182.4. Replacements upon depreciation of securities. — Whenever any 
of the securities deposited by companies under the provisions of G.S. 58-182 and 
58-182.1 shall be depreciated or reduced in value, such company shall forthwith 
increase the deposit in order to maintain the required deposit in accordance with 
the amounts required by the said sections. (1945, c. 384.) 


§ 58-182.5. Power of attorney. — With the securities deposited in accordance 
with G.S. 58-182 and 58-182.1 the company shall at the same time deliver to the 
Commissioner of Insurance a power of attorney executed by its president and 
secretary or other proper officers authorizing the sale or transfer of said 
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securities or any part thereof for the purpose of paying any of the liabilities 
provided for in this Article. (1945, ¢. 384.) 


Stated in Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 


§ 58-182.6. Securities held by Treasurer; faith of State pledged therefor; 
nontaxable. — The securities required to be deposited by each insurance 
company in this Article shall be delivered for safekeeping by the Commissioner 
to the Treasurer of the State who shall receipt him therefor. For the securities 
so deposited the faith of the State is pledged that they shall be returned to the 
companies entitled to receive them or disposed of as herein provided for. The 
securities deposited by any company under this Article shall not, on account of 
such securities being in this State, be subjected to taxation but shall be held 
exclusively and solely for the protection of contract holders. (1945, c. 384.) 


Stated in Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 


§ 58-182.7. Authority to increase deposit. — When, in the opinion of the 
Commissioner, it is necessary for the protection of the public interest to increase 
the amount of deposits specified in G.S. 58-182 and 58-182.1, the companies 
described in said sections shall, upon demand, make additional deposits in such 
sums as the Commissioner may require, and such additional deposits shall be 
held in accordance with and for the purposes set out in this Article. (1945, c. 384.) 


§ 58-182.8. Deposits of domestic companies. — The Commissioner may in 
the public interest require domestic fire, marine or fire and marine, fidelity 
surety or casualty companies to make and maintain deposits under the 
provisions of G.S. 58-182 to 58-182.7 inclusive. (1945, ¢. 384.) 


§ 58-183. Right of company to receive interest on deposits. — The 
Commissioner of Insurance, at the time of receiving the securities, shall give 
to the company authority to draw the interest thereon, as the same may become 
due and payable, for the use of the company, and this authority shall continue 
in force until the company fails to pay any liability arising upon any policy made 
in favor of any person, firm, or corporation which shall be, at the time the liability 
arises, a resident of this State, or which shall own property in the State covered 
by policies issued. In case of such failure the corporation charged with the 
payment of such interest shall be forthwith notified, and thereafter the interest, 
so long as the liability exists, shall be payable to the Commissioner of Insurance, 
a ee applied, if necessary, to the payment of such liability. (1909, c. 9238, s. 2; 

.»., S. 6448.) 


Company Entitled to Interest Until It Fails deposited until such time as the company fails 
to Satisfy Liability. — A foreign insurance com- to satisfy a liability. Continental Bank & Trust 
pany which makes a deposit of securities is enti- Co. v. Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 
tled to the interest income of the securities 


§ 58-184. Sale of deposits for payment of liabilities. — If the company fails 
to pay any of its liabilities on its contracts according to the terms thereof, after 
the liabilities have been adjusted between the parties in the manner prescribed 
by the contracts, if any manner is prescribed thereby, or after the same have 
been ascertained in any manner agreed upon by the parties or by the judgment, 
order, or decree of the court having jurisdiction of the subject, the Commissioner 
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of Insurance shall, upon application of the party to whom the debt or money is 
due, and upon Satisfactory proof that the notice herein required has been given 
to the company, proceed to sell at public auction such an amount of the securities 
as, with the interest in his hands, will pay the sum due and expenses of sale, 
and out of the proceeds of sale pay said sums and expenses; and the company 
shall be required forthwith to make good any deficit in the amount of the deposit 
caused by such sale. The party making application shall give to the company or 
to its agent in this State 20 days’ notice of his intention to apply to the 
Commissioner of Insurance for the sale of securities. The Commissioner of 
Insurance shall advertise the sale of the securities for 30 days prior to the da 

of the sale in some daily newspaper published in the City of Raleigh, and shall 
state in the advertisement the securities to be sold and the company depositing 
them, and shall mail a copy to the company. (1909, c. 923, s. 3; C.S., s. 6444.) 


Injunction against Sale of Securities under 
This Section Denied. — See Resolute Ins. Co. 
v. North Carolina, 276 F. Supp. 660 (E.D.N.C. 
1967), aff'd, 397 F.2d 586 (4th Cir. 1968). 


Cited in Continental Bank & Trust Co. v. Gold, 
140 F. Supp. 252 (E.D.N.C. 1956). 


§ 58-185. Lien of policyholders; action to enforce. — Upon the securities 
deposited with the Commissioner of Insurance by any such insurance company, 
the holders of all contracts of the company who are citizens or residents of this 
State at such time, or who hold policies issued upon property in the State, shall 
have a lien for the amounts due them, respectively, under or in consequence of 
such contracts for losses, equitable values, return premiums, or otherwise, and 
shall be entitled to be paid ratably out of the proceeds of said securities, if such 
proceeds be not sufficient to pay all of said contract holders. When any company 
depositing securities as aforesaid becomes insolvent or bankrupt or makes an 
assignment for the benefit of its creditors, any holder of such contract may begin 
an action in the Superior Court of the County of Wake to enforce the lien ae 
the benefit of all the holders of such contracts. The Commissioner of Insurance 
shall be a party to the suit, and the funds shall be distributed by the court, but 
no cost of such action shall be adjudged against the Commissioner of Insurance. 
(19009-¢ 925, S42 Cases: 6445,) 


The federal receiver of a foreign insurance 
company would be entitled to appear and con- 
test any doubtful claim in an action brought un- 
der this section to subject the insurance 
company’s deposit to the payment of unsatisfied 


Trust Co. v. Gold, 140 F. Supp. 252 (E.D.N.C. 
1956). 

Cited in State ex rel. Boney v. Central Mut. 
Ins. Co., 213 N.C. 470, 196 S.E. 837, 117 A.L.R. 
231 (1938). 


claims of State claimants. Continental Bank & 


§ 58-186. Substitution for securities paid. — Where the principal of any of 
the securities so deposited is paid to the Commissioner of Insurance, he shall 
notify the company or its agent in this State, and pay the money so received to 
the company upon receiving other securities of the character named in this 
Article to an equal amount, or, upon the failure of the company for 30 days after 
receiving notice to deliver such securities to an equal amount to the 
Commissioner of Insurance, he may invest the money in any such securities and 
hold the same as he held those which were paid. (1909, c. 928, s. 5; C.S., s. 6446.) 


§ 58-187. Return of deposits. — If such company ceases to do business in 
this State and its liabilities, whether fixed or contingent upon its contracts, to 
ea residing in this State or having policies upon property situated in this 

tate have been satisfied or have been terminated, or have been fully reinsured, 
w:th the approval of the Commissioner, in a solvent company licensed to do an 
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insurance business in North Carolina approved by the Commissioner, upon 
satisfactory evidence of this fact to the Commissioner of Insurance the State 
Treasurer shall deliver to such company, upon the order of the Commissioner 
of Insurance, the securities in his possession belonging to it, or such of them 
as remain after paying the liabilities aforesaid. (1909, c. 923, s. 6; C. S., s. 6447; 
LUD) C1 Rls. 4s) 


Editor’s Note. — For brief comment on 1951 
amendment, see 29 N.C.L. Rev. 398. 


§ 58-188. Deposit required before license granted; exception. — When any 
fire insurance company files an application with the Commissioner of Insurance 
to be admitted to do business in this State, he shall require of it a compliance 
with the provisions of this Article before issuing a license to such company; but 
this Article shall not apply to companies licensed to do a reinsurance business 
onlyeti909; as923)\8.45.191 5202/1667 saiG3/ Ge Ss) s 6448.) 


§ 58-188.1. Deposits held in trust by Commissioner or Treasurer. — (a) 
Deposits by Domestic Company. — The Commissioner of Insurance or the 
Treasurer, in his official capacity, shall take and hold in trust deposits made by 
any domestic insurance company for the purpose of complying with the laws 
of any other state to enable the company to do business in that state. The 
company making the deposits is entitled to the income thereof, and may, from 
time to time, with the consent of the Commissioner of Insurance or Treasurer, 
and when not forbidden by the law under which the deposit was made, change 
in whole or in part the securities which compose the deposit for other solvent 
securities of equal par value. Upon request of any domestic insurance company 
such officer may return to the company the whole or any portion of the securities 
of the company held by him on deposit, when he is satisfied that they are subject 
to no liability and are not required to be longer held by any provision of law or 
purpose of the original deposit. 

(b) Deposits by Foreign or Alien Company. — The Commissioner or Treasurer 
may return to the trustees or other representatives authorized for that purpose 
any deposit made by a foreign or alien insurance company, when it appears that 
the company has ceased to do business in the State and is under no obligation 
to prong Pare or other persons in the State for whose benefit the deposit was 
made. 

(c) Action to Enforce or Terminate the Trust. — An insurance company which 
has made a deposit in this State pursuant to this Chapter, or its trustees or 
resident managers in the United States, or the Commissioner of Insurance, or 
any creditor of the company, may at any time bring an action in the Superior 
Court of Wake County against the State and other parties properly joined 
therein, to enforce, administer, or terminate the trust created by the deposit. 
The process in this action shall be served on the officer of the State having the 
deposit, who shall appear and answer in behalf of the State and perform such 
orders and judgments as the court may make in such action. (1899, c. 54, s. 17; 
1901 ‘c 3918-2; 1903).c, 438)'si1-eh5os6, §..4* Rey., s. 4709; C.s8.i3s, 6313; 1945, 
c. 384.) 


Editor’s Note. — This section was transferred 
from § 58-55. 


§ 58-188.2. Deposits subject to approval and control of Commissioner. — 
The deposits of securities required to be made by any insurance company of this 
State shall be approved by the Commissioner of Insurance of the State, and he 
may examine them at all times, and may order all or any part thereof changed 
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for better security, and no change or transfer of the same may be made without 
his'assent. (1903;,.ci 536,86: S;;Revyis: 47109 G9S))'s. 6314;:1945)'c. 384:) 


Editor’s Note. — This section was transferred 
from § 58-56. 


§ 58-188.3. Deposits by alien companies required and regulated. — An alien 
company, other than life, shall not be admitted to do business in this State until, 
in addition to complying with the conditions by law prescribed for the licensing 
and admission of such companies to do business in this State, it has made a 
deposit with the Treasurer or Commissioner of Insurance of this State, or with 
the financial officer of some other state of the United States, of a sum not less 
than the capital required of like companies under this Chapter. This deposit must 
be in exclusive trust for the benefit and security of all the company’s 
policyholders and creditors in the United States, and may be made in the 
securities, but subject to the limitations, specified in this Chapter with regard 
to the investment of the capital of domestic companies formed and organized 
under the provisions of this Chapter. The deposit shall be deemed for all 
purposes of the insurance law the capital of the company making it. (1899, c. 
D4 9504 90a CeA5o SO hever se aC Leurores. OoLD: 1945) 'c.'384:) 


Editor’s Note. — This section was transferred 
from 8 58-57. 


§ 58-188.4. Deposits by life companies not chartered in United States. — 
Every alien life insurance company organized under the laws of any other 
country than the United States must have and keep on deposit with some state 
insurance department or in the hands of trustees, in exclusive trust for the 
security of its contracts with policyholders in the United States, funds of an 
amount equal to the net value of all its policies in the United States and not less 
than three hundred thousand dollars ($300,000). (1899, c. 54, s. 56; Rev., s. 4712; 
C..S., S. 6816; 1945, c. 384.) 


Editor’s Note. — This section was transferred 
from § 58-58. 


§ 58-188.5. Registration of bonds deposited in name of Treasurer. — The 
Commissioner of Insurance is hereby empowered, upon the written consent of 
any insurance company depositing with the Commissioner or the State Treasurer 
under any law of this State, any state, county, city, or town bonds or notes which 
are Raeanle to bearer, to cause such bonds or notes to be registered as to the 
principal thereof in lawful books of registry kept by or in behalf of the issuing 
state, county, city or town, such registration to be in the name of the Treasurer 
of North Carolina in trust for the company depositing the notes or bonds and 
the State of North Carolina, as their respective interest may appear, and is 
further empowered to require of any and all such companies the filing of written 
consent to such registration as a condition precedent to the right of making any 
Bug ee oF right to continue any such deposit heretofore made. (1925, c. 145, 
ers Biteeapeyh 


Editor’s Note. — This section was transferred Stated in Continental Bank & Trust Co. v. 
from § 58-59. Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 
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§ 58-188.6. Notation of registration; release. — Bonds or notes so registered 
shall bear notation of such registration on the reverse thereof, signed by the 
registering officer or agent, and may be released from such registration and 
may be transferred on such books of registry by the signature of the State 
Treasurer. (1925, c. 145, s. 8; 1945, c. 384.) 


Editor’s Note. — This section was transferred 
from § 58-60. 


§ 58-188.7. Expenses of registration. — The necessary expenses of 
procuring such registration and any transfer thereof shall be paid by the 
company making the deposits. (1925, c. 145, s. 4; 1945, c. 384.) 


Editor’s Note. — This section was transferred 
from § 58-61. 


§ 58-188.8. Bond in lieu of deposit. — In lieu of any deposit required in this 
Chapter a company may give a surety bond issued by a company licensed in this 
Bea? oe form of which bond shall be approved by the Commissioner. (1945, 
c. 384. 


ARTICLE 21. 
Insuring State Property. 


§ 58-189. State Property Fire Insurance Fund created. — Upon the 
expiration of all existing policies of fire insurance upon state-owned buildings, 
fixtures, furniture, and equipment, including all such property the title to which 
may be in any State department, institution, or agency, the State of North 
Carolina shall not reinsure any of such properties. 

There is hereby created a “State Property Fire Insurance Fund,” which shall 
be as a Special fund in the State treasury, for the purpose of providing a reserve 
against loss from fire at State departments and institutions. The Sinking Fund 
Commission shall invest all funds deposited in the “State Property Fire 
Insurance Fund” in the same type of securities in which State sinking funds may 
be invested and all earnings of the fund shall become a part of the fund and be 
held and invested as contributions are invested. The unexpended appropriations 
of State departments and institutions for fire insurance premiums for the fiscal 
year 1944-45 and the appropriations for fire insurance premiums made for the 
biennium 1945-47 or that may thereafter be made for this purpose shall be 
transferred to the “State Property Fire Insurance Fund.” (1945, c. 1027, s. 1; 
1963, c. 462.) 


§ 58-190. Appropriations; fund to pay administrative expenses. — Upon the 
expiration of the existing fire insurance policies on said properties and in making 
appropriations for any biennium after the next biennium, the Commissioner of 
Insurance shall file with the budget bureau his estimate of the appropriations 
which will be necessary in order to set up and maintain an adequate reserve to 
provide a fund sufficient to protect the State, its departments, institutions, and 
agencies from loss or damage to any of said properties up to fifty per centum 
(50%) of the value thereof. Appropriations made for the creating of such fire 
insurance reserves against property of the Department of Agriculture, or the 
Board of Transportation or any special operating fund shall be charged against 
the funds of such departments. 

The State Property Fire Insurance Fund is authorized and empowered to pay 
all the administrative expenses occasioned by the administration of Article 21 
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of Chapter 58 of the General Statutes. (1945, c. 1027, s. 2; 1957, c. 65, s. 11; 1959, 
Cad Sor 5rd STS ces Rese se 


Editor’s Note. — The 1973 amendment substi- Highway Commission” in the second sentence of 
tuted “Board of Transportation” for “State the first paragraph. 


§ 58-191. Payment of losses; rules and regulations; sprinkler leakage 
insurance. — In case of total loss of any property of any State institution or 
partial loss thereof or the loss or damage of any other aforesaid state-owned 
property, the Commissioner of Insurance is authorized, empowered and directed 
to determine the amount of the loss and to certify the amount of loss to the 
department or institution concerned, to the budget bureau and to the Governor 
and Council of State. The Governor and Council of State may authorize transfers 
from the “State Property Fire Insurance Fund” to the State agency having 
suffered a fire damage in such amounts as they may consider necessary to 
restore the loss sustained, and in the event there is not a sufficient sum in said 
State Property Fire Insurance Fund, the Governor and Council of State may 
supplement said fund from the Contingency and Emergency Fund, and if there 
is not a sufficient amount therein, then from the State Postwar Reserve Fund. 
Such funds as shall be allocated from such reserve fund shall be paid therefrom 
upon warrant of the State Auditor. 


The Commissioner of Insurance, with the approval of the Council of State, is 
authorized and empowered to adopt and promulgate all such rules and 
regulations as may be necessary to carry out the purpose and intent of the 
provisions of this Article and all such rules and regulations as may be adopted 
in accordance herewith shall be binding upon all the departments, bureaus, 
agencies and institutions of the State. The Commissioner of Insurance, with the 
approval of the Governor and Council of State, is authorized and empowered to 
purchase from insurers admitted to do business in North Carolina such 
insurance or reinsurance as may be necessary to protect the State Property Fire 
Insurance Fund against loss on any one Gadaine and contents in excess of not 
less than fifty thousand dollars ($50,000). The premiums on such coverage shall 
be paid from the State Property Fire Insurance Fund hereinbefore provided. 


Upon request of any State department, agency or institution, sprinkler 
leakage insurance shall be provided on designated state-owned property of such 
department, agency or institution which is insured by the State Property Fire 
Insurance Fund. Premiums for such insurance coverage shall be paid by each 
requesting department, agency or institution in accordance with rates fixed by 
the Commissioner of Insurance. Losses covered by such insurance may be paid 
out of the State Property Fire Insurance Fund in the same manner as fire losses. 
The Commissioner of Insurance, with the approval of the Governor and Council 
of State, is authorized and empowered to purchase from insurers admitted to 
do business in North Carolina such insurance or reinsurance as may be 
necessary to protect the State Property Fire Insurance Fund against loss with 
oval to such insurance coverage. (1945, c. 1027, s. 3; 1951, c. 802; 1959, c. 182, 
aD: 


§ 58-191.1. Extended coverage insurance. — Upon request of any State 
department, agency or institution, extended coverage insurance shall be 
provided on designated state-owned property of such department, agency or 
institution which is insured by the State Property Fire Insurance Fund. 
Premiums for such insurance coverage shall be paid by each requesting 
department, agency or institution in accordance with rates fixed by the 
Commissioner of Insurance. Losses covered by such insurance may be paid for 
out of the State Property Fire Insurance Fund in the same manner as fire losses. 
The Commissioner of Insurance, with the approval of the Governor and Council 
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of State, is authorized and empowered to purchase from insurers admitted to 
do business in North Carolina such insurance or reinsurance as may be 
necessary to protect the State Property Fire Insurance Fund against loss with 
respect to such insurance coverage. The words “extended coverage insurance,” 
as used in this section, mean insurance against loss or damage caused by 
windstorm, hail, explosion, riot, riot attending a strike, civil commotion, aircraft, 
vehicles or smoke. (1957, c. 67.) 


§ 58-191.2. Use and occupancy and business interruption insurance. — 
Upon request of any State department, agency or institution, use and occupancy 
and business interruption insurance shall be provided on state-owned property 
of such department, agency or institution which is insured by the State Property 
Fire Insurance Fund. Premiums for such insurance coverage shal! be paid by 
each requesting department, agency or institution in acccrdance with rates fixed 
by the Commissioner of Insurance. Losses covered by such insurance may be 
paid for out of the State Property Fire Insurance Fund in the same manner as 
fire losses. The Commissioner of Insurance, with the approval of the Governor 
and Council of State, is authorized and empowered to purchase from insurers 
admitted to do business in North Carolina such insurance or reinsurance as may 
be necessary to protect the State Property Fire Insurance Fund against loss with 
respect to such insurance coverage. (1957, c. 67.) 


§ 58-192. Information furnished Commissioner by officers in charge. — It 
is the duty of the different officers or boards having in their custody an 
property belonging to the State to inform the Commissioner, giving him in detail 
a full description of same, and to keep him informed of any changes in such 
property or its location or surroundings. (1901, c. 710, ss. 1, 2; 1908, c. 771, s. 
2AROye Ss Ono, es. O40e,) 


§ 58-193. Commissioner to inspect State property; plans submitted. — It 
is the duty of the Commissioner at least once in each year, or oftener, if deemed 
necessary, to visit, inspect, and thoroughly examine each State institution or 
other State property with a view to its protection from fire, as well as to the 
safety of its inmates or the property therein in case of fire, and call to the 
attention of the board or officer having the same in charge any defect noted by 
him or any improvement deemed necessary. No board, commission, 
superintendent, or other person or persons authorized and directed by law to 
select plans and erect buildings for the use of the State of North Carolina or 
any institution thereof, or for the use of any county, city, or incorporated town 
or school district shall receive and approve of any plans until they are submitted 
to and approved by the Commissioner of Insurance of the State as to the safety 
of the proposed buildings from fire, as well as the protection of the inmates in 
Cape Old we d1O0lvics T1083 ls 24 19038 Gel Tlisy id: Rev., s.. 4829; 19097 e-S80;: 
1990, Ch1S6s) ob Ge Ses: 6453.) 


§ 58-194. Report required of Commissioner. — The Commissioner of 
Insurance must submit to the Governor a full report of his official action under 
this Article, with such recommendations as commend themselves to him, and it 
shall be embodied in or attached to his biennial report to the General Assembly. 
(1901, c. 710, ss. 1, 2; 1903, c. 771, s. 4; Rev., s. 48380; C. S., s. 6454; 1945, c. 386.) 


§ 58-194.1. Liability insurance required for state-owned vehicles. — Every 
department, agency or institution of the State shall acquire motor vehicle 
liability insurance on all state-owned motor vehicles under its control. A general 
fund department, agency or institution which does not have sufficient funds 
within its existing budget to pay the premiums for such insurance may, with 
the approval of the Advisory Rice Commission, make application to the 
Director of the Budget for allocation of funds for payment of premiums out of 
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the contingent or emergency appropriation in the manner prescribed by G.S. 
143-12. (1959, ce. 1248.) 


SUBCHAPTER IV. LIFE INSURANCE. 


ARTICLE 22. 
General Regulations of Business. 


§ 58-195. Definitions; requisites of contract. — All corporations or 
associations doing business in this State, under any charter or statute of this 
or any other state, involving the payment of money or other thing of value to 
families or representatives of policy and certificate holders or members, 
conditioned upon the continuance or cessation of human life, or involving an 
insurance, guaranty, contract, or pledge for the payment of endowments or 
annuities, or who employ agents to solicit such business, are life insurance 
companies, in all respects subject to the laws herein made and provided for the 
government of life insurance companies, and shall not make any such insurance, 
guaranty, contract, or pledge in this State with any citizen, or resident thereof, 
which does not distinctly state the amount of benefits payable, the manner of 
payment, the consideration therefor and such other provisions as_ the 
ceerghnionet may require. (1899, c. 54, s. 55; Rev., s. 47738; C. 8., s. 6455; 1945, 
c. 379 


Editor’s Note. — The 1945 amendment which 
amended, inserted or repealed a large number of 
sections of this Chapter, provides: ““This act shall 
not apply to common carriers having relief de- 


organizations or associations for the benefit of 
their employees or former employees; or to as- 
sociations of such common carriers administer- 
ing such departments, plans or organizations.” 


partments, pension or annuity plans, or other 


§ 58-195.1. Industrial life insurance defined. — Industrial life insurance is 
hereby declared to be that form of life insurance under which the premiums are 
payable monthly or oftener, provided the face amount of insurance stated in the 
policy does not exceed one thousand dollars ($1,000) and the words “Industrial 
Policy” are printed upon the policy as a part of the descriptive matter. (1945, 
CUSTOMIOA TCI) 


§ 58-195.2. Credit life insurance deftned. — Credit life insurance is declared 
to be insurance upon the life of a debtor who may be indebted to any person, 
firm, or corporation extending credit to said debtor. Credit life insurance may 
include the granting of additional benefits in the event of total and permanent 


disability of the debtor. (1953, c. 1096, s. 1.) 


Public Policy. — The long established public 
policy of this State prevents one who lacks a 
legally recognized insurable interest in the life 
of another from taking out and enforcing for his 
own benefit a policy of insurance on such other 
person’s life. Newsome vy. Prudential Ins. Co. of 
America, 4 N.C. App. 161, 166 S.E.2d 487 (1969). 


Creditor has an insurable interest in debt- 
or’s life. Hatley v. Johnston, 265 N.C. 73, 143 
S.E.2d 260 (1965). 


Credit life insurance, as between the credi- 
tor and insured debtor, is collateral security. 


Hatley v. Johnston, 265 N.C. 73, 148 S.E.2d 260 
(1965). 


Credit life insurance, as between the creditor 
and insured debtor, is collateral security. Conse- 
quently, payment of the debt with credit life in- 
surance, when the insured authorizes the 
creditor to procure the policy and pays the pre- 
mium himself, is payment by the insured debtor, 
just as payment with any collateral security is 
payment by the owner thereof. Newsome v. Pru- 
dential Ins. Co. of America, 4 N.C. App. 161, 166 
S.E.2d 487 (1969). 
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As between the creditor and the insured debt- 
or the credit life insurance is collateral security, 
but this does not place the defendant insurance 
company in the position of a surety or in any 
sense render it secondarily liable on the debt. 
Newsome v. Prudential Ins. Co. of America, 4 
N.C. App. 161, 166 S8.E.2d 487 (1969). 

Credit life insurance, as between the creditor 
and the insured debtor, is collateral security, but 
this does not place the insurance company in the 
position of a surety or in any sense render it 
secondarily liable on the debt, the insurance com- 
pany becoming liable solely because, for a pre- 
mium paid to it, it assumed the risk of the 
debtor’s continued life and his death occurs 
while the insurance policy is in effect. Newsome 
v. Prudential Ins. Co. of America, 4 N.C. App. 
161, 166 S.E.2d 487 (1969). 

Payment by Such Insurance Is Payment by 
Debtor. — Payment of the debt with credit life 
insurance, when the insured authorizes the 
creditor to procure the policy and pays the pre- 
mium himself, is payment by the insured debtor, 
just as payment with any collateral security is 
payment by the owner thereof. The presence of 
an assuming grantee, who has no right to 
change the beneficiary under the policy, and 
therefore no claim of ownership, should not alter 
that result. Hatley v. Johnston, 265 N.C. 78, 148 
S.E.2d 260 (1965). 

When Liability Established. — Liability of 
the insurer under a credit life insurance policy 
is established at the moment of the insured debt- 
or’s death, and payment thereafter of the debt 
to the creditor, thereby terminating the credi- 
tor’s insurable interest in the life of the debtor, 
does not terminate the insurer’s liability under 
its policy of insurance. Newsome v. Prudential 
Ins. Co. of America, 4 N.C. App. 161, 166 S.E.2d 
487 (1969). 

Insurer is liable upon its policy of credit life 
insurance where the creditor repossesses the 
mortgaged chattel subsequent to the insured 
debtor’s death, notwithstanding the policy pro- 
vided that it should terminate automatically 
upon repossession of the chattel, since insurer’s 
liability under the policy became fixed when the 
debtor died before repossession of the chattel 
occurred. Newsome v. Prudential Ins. Co. of 
America, 4 N.C. App. 161, 166 8.E.2d 487 (1969). 

Beneficiary May Sue to Enforce Terms of 
Contract. — North Carolina has long recognized 
the right of one for whose benefit a contract has 
been made to sue to enforce its terms, even 
though he is not directly a party to the contract. 
Newsome vy. Prudential Ins. Co. of America, 4 
N.C. App. 161, 166 S.E.2d 487 (1969). 
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Action by Debtor’s Administratrix to 
Recover Policy Proceeds. — The fact that the 
insured debtor’s estate is not named directly as 
beneficiary in a credit life insurance policy is no 
bar to the right of the insured’s administratrix 
to maintain an action upon the policy, since one 
for whose benefit a contract has been made may 
sue to enforce its terms even though he is not 
directly a party to the contract, the credit life 
insurance being for the benefit of insured’s es- 
tate in that the proceeds of the policy are, by 
contractual and statutory provision, to be ap- 
plied to discharge an indebtedness of the estate. 
Newsome v. Prudential Ins. Co. of America, 4 
N.C. App. 161, 166 S.E.2d 487 (1969). 

When the debt to the creditor is satisfied 
subsequent to the insured debtor’s death by re- 
possession of the mortgaged chattel, the debt- 
or’s estate becomes subrogated to the rights of 
the creditor as beneficiary under the credit life 
insurance policy as against the insurer, and the 
debtor’s administratrix may maintain an action 
against the insurer to recover the proceeds of 
the policy. Newsome v. Prudential Ins. Co. of 
America, 4 N.C. App. 161, 166 S.E.2d 487 (1969). 

Payment of Indebtedness After Debtor’s 
Death. — When a creditor named as beneficiary 
of a credit life insurance policy effects payment 
of its indebtedness after the death of the insured 
debtor by repossessing the chattel purchased by 
the debtor under a conditional sales contract, 
thereby giving up its rights in the proceeds of 
the policy, the credit life insurance policy 
becomes one for the benefit of the insured 
collectible by his executors or administrators. 
Newsome v. Prudential Ins. Co. of America, 4 
N.C. App. 161, 166 S.E.2d 487 (1969). 

The creditor who is named as beneficiary loses 
all interest in the proceeds of the policy upon 
payment of the indebtedness, and the policy then 
becomes one for the benefit of the insured, 
collectible by his executors or administrators. 
Newsome v. Prudential Ins. Co. of America, 4 
N.C. App. 161, 166 S.E.2d 487 (1969). 

Repossession of Chattel After Debtor’s 
Death. — Creditor relinquished its rights in the 
proceeds of a credit life insurance policy when, 
following the death of the insured debtor, it ef- 
fected payment of its indebtedness by reposses- 
sion of the chattel purchased by debtor under a 
conditional sales contract, and the creditor could 
not thereafter collect and retain for its own ac- 
count the proceeds of the credit life insurance 
policy since it no longer had an insurable interest 
in the life of the debtor. Newsome v. Prudential 
Ins. Co. of America, 4 N.C. App. 161, 166 S.E.2d 
487 (1969). 


§ 58-195.3. Any type of survivorship fund in life insurance contract 
prohibited. — No life insurance company shall hereafter deliver in this State, 


as a part of or in combination with an 


insurance, endowment or annuity 


contract, any agreement or plan, additional to the rights, dividends, and benefits 
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arising out of any such insurance, endowment or annuity contract, which 
provides for the accumulation of profits over a period of years and for payment 
of all or any part of such accumulated profits only to members or policyholders 
of a designated group or class who continue as members or policyholders until 
the end of a specified period of years. Nor shall any such company deliver in 
this State any individual life insurance policy which provides that on the death 
of anyone not specifically named therein, the owner or beneficiary of the policy 
shall receive the payment or granting of anything of value. (1955, c. 492.) 


§ 58-195.4. Tie-in sales with life insurance prohibited. — No life insurance 
company shall hereafter deliver in this State, as a part of or in combination with 
any insurance, endowment or annuity contract, any agreeement or plan, 
additional to the rights, dividends, and benefits arising out of any such 
insurance, endowment, or annuity contract which provides for the sale, 
solicitation, or delivery of any stock or shares of stock in the company issuing 
the policy or in any other insurance company or other corporation, or benefit 
certificate, securities, or any special advisory board contract, or other contracts 
or resolutions of any kind promising returns and profits, or dividends equivalent 
to stock dividends as an inducement to or in connection with the sale of the 
insurance or to the taking of the policy. Nothing herein contained shall be 
construed as prohibiting any participating insurer from distributing to its 
policyholders dividends, savings or the unused or unabsorbed portion of 
premiums and premium deposits. (1957, c. 752.) 


§ 58-196: Transferred to G.S. 58-151.1 by Session Laws 1945, c. 379. 


§ 58-197. Soliciting agent represents the company. — A person who solicits 
an application for insurance upon the life of another, in any controversy relating 
thereto between the insured or his beneficiary and the company issuing a policy 
upon such application, is the agent of the company and not of the insured. (1907, 
C4958 “shade é. pause 0452) 


This section does not attempt to prescribe 
the extent of the agent’s authority or to convert 
a special or limited agency into one with general 
powers. Fountain & Herrington, Inc. v. Mutual 
Life Ins. Co., 55 F.2d 120 (4th Cir. 1932). See also 
Provident Mut. Life Ins. Co. v. Parsons, 70 F.2d 
863 (4th Cir. 1934). 

Insurer Liable for Delay of Agent. -- “If the 
defendant’s agent wrongfully failed to deliver 
the policy within a reasonably short time after 
its receipt, during which time the plaintiff's 
intestate was in good health and ready, able, and 
willing to pay the premium on delivery, as stipu- 
lated, and plaintiff’s intestate having thereafter 
become ill, the defendant could not withhold the 
delivery so as to release it from responsibility. 
American Trust Co. v. Life Ins. Co., 173 N.C. 
558, 92 S.E. 706 (1917).” Fox v. Volunteer State 
Life Ins. Co., 185 N.C. 121, 116 S.E. 266 (1923). 

When Knowledge of Agent Imputed to Com- 
pany. — In the absence of fraud or collusion 
between the insured and the agent, the knowl- 
edge of the agent when acting within the scope 
of the powers entrusted to him will be imputed 


to the company, though a direct stipulation to 
the contrary appears in the policy or the applica- 
tion for the same. However, it is otherwise when 
it clearly appears that an insurance agent and 
the insured participated in a fraud by inserting 
false answers with respect to material facts in 
an application for insurance. The knowledge of 
the agent in such instances will not be imputable 
to his principal. Thomas-Yelverton Co. v. State 
Capital Life Ins. Co., 238 N.C. 278, 77 S.E.2d 692 
(1953); Faircloth v. Ohio Farmers Ins. Co., 253 
N.C. 522, 117 8.E.2d 404 (1960). 

Responsibility of Insured for False Answers 
Inserted by Agent in Application. — The rule 
that the insured is not responsible for false an- 
swers in the application where they have been 
inserted by the agent through mistake, negli- 
gence, or fraud is not absolute, and applies only 
if the insured is justifiably ignorant of the un- 
true answers, has no actual or implied knowl- 
edge thereof, and has been guilty of no bad faith 
or fraud. Jones v. Home Security Life Ins. Co., 
254 N.C, 407, 119 S.E.2d 215 (1961). 


§ 58-198. Discrimination between insurants forbidden. — A life insurance 
company doing business in this State shall not make any distinction or 


630 


§ 58-198 CH. 58. INSURANCE § 58-198 


discrimination in favor of individuals between insurants of the same class and 
equal expectation of life in the amount of payment of premiums or rates charged 
for policies of life or endowment insurance, or in the dividends or other benefits 
payable thereon, or in any of the terms and conditions of the contracts it makes; 
nor Shall any such company or any agent thereof make any contract of insurance 
or agreement as to such contract other than as plainly expressed in the policy 
issued thereon, nor pay or allow as inducement to insurance any rebate of 
premium payable on the policy, or any special favor or advantage in the 
dividends or other benefit to accrue thereon, or any valuable consideration or 
inducement whatever not specified in the policy contract of insurance; nor give, 
sell, or purchase, or offer to give, sell, or purchase as inducement to insurance 
or in connection therewith any stocks, bonds, or other securities of any insurance 
company or other corporation, association, or partnership, or any dividends or 
profits to accrue therein, or anything of value whatsoever not specified in the 
policy. (1899, c. 54, s. 57; 1903, c. 488, ss. 5, 10; Rev., s. 4775; 1911, c. 196, s. 7; 


C.S., s. 6458.) 


The purpose of the statute is to prevent dis- 
crimination among policyholders of like class 
and expectancy, and, in aid and furtherance of 
this desirable purpose, to secure publicity by 
requiring that all the stipulations of the contract 
and all agreements between the insurant and the 
company in reference thereto shall be plainly 
expressed in the policy. Smathers v. Bankers 
Life Ins. Co., 151 N.C. 98, 65 S.E. 746 (1909). 

The purpose of the statute is to require all of 
the contract between the parties to be set forth 
in the policy and to afford protection to the pol- 
icyholder. The purpose is to require the parties 
to incorporate in the insurance contract any- 
thing pertaining to its validity at the time it is 
written. New York Life Ins. Co. v. Guyes, 22 F. 
Supp. 454 (M.D.N.C. 1938). 

The prohibition of discrimination is a re- 
striction applicable to the insurer, and the stat- 
ute purports to operate upon insurance 
companies alone. Robinson v. Security Life & 
Annuity Co., 168 N.C. 415, 79 S.E. 681 (1918). 

Instance of Illegal Discrimination. — The 
exercise of option given by a mutual life insur- 
ance company to one of its policyholders of 
greater value than that given to the others is an 
illegal and void discrimination, prohibited by our 
statute and general principles of law. Graham v. 
Mutual Life Ins. Co., 176 N.C. 313, 97 S.E. 6 
(1918). 

Statute Does Not Invalidate Policies. — This 
section does not invalidate contracts of insur- 
ance made in violation of its provisions. Robin- 
son v. Security Life & Annuity Co., 163 N.C. 415, 
79 S.E. 681 (1918); Security Life & Annuity Co. 
v. Costner, 149 N.C. 298, 63 S.E. 304 (1908). 

And Insured May Recover for Cancellation 
of Policy. — Where the insured has, in good 
faith, entered into a policy contract with the com- 
pany whereby he has secured a policy at a re- 
duced rate of premium, the parties are not in pari 
delicto; and he may recover damages, upon the 
cancellation by the company of his policy, for its 
discrimination forbidden by the statute. Robin- 


son v. Security Life & Annuity Co., 163 N.C. 415, 
79 S.E. 681 (1918). 

Transactions up to the issuance of a life pol- 
icy merge therein upon its issuance and accep- 
tance by the insured. Graham v. Mutual Life Ins. 
Co., 176 N.C. 313, 97 S.E. 6 (1918); New York 
Life Ins. Co. v. Guyes, 22 F. Supp. 454 (M.D.N.C. 
1938); Floars v. Aetna Life Ins. Co., 144 N.C. 282, 
56 S.E. 915 (1907). 

And Collateral Agreements Are Not Binding 
Unless Included i: Policy. — Under this sec- 
tion, the terms and conditions of the insurance 
must be plainly expressed in the policy as issued, 
and collateral agreements with local agents are 
not binding unless included in the policy. Gra- 
ham v. Mutual Life Ins. Co., 176 N.C. 3138, 97S.E. 
6 (1918). 

It would seem that an agreement by a local 
agent that the policy would be in effect from the 
date of application and payment of the first pre- 
mium, where the policy provided it would be ef- 
fective from delivery, would be in contravention 
of this section. Jones v. Gate City Life Ins. Co., 
216 N.C. 300, 4 S.E.2d 848 (1939). 

A policyholder cannot enforce against the in- 
surance company a severable collateral agree- 
ment to his policy contract of life insurance 
which is prohibited by this statute, upon the prin- 
ciple that the law was not passed for the benefit 
of the company resisting recovery, but for the 
protection of the policyholders when it appears 
that the agreement is executory in character and 
gives him a preference over the general body of 
policyholders for whose benefit the statute was 
passed. In such cases, the parties are in pari 
delicto. Smathers v. Bankers Life Ins. Co., 151 
N.C. 98, 65 S.E. 746 (1909). 

When a collateral agreement delivered to in- 
sured with his policy provided for the reduc- 
tion of premiums to be paid thereon, and is 
claimed to be the sole inducement moving him 
to take the policy, it is necessary for these in- 
ducements so claimed to be specified in the pol- 
icy contract. Otherwise the collateral agreement 


631 


§ 58-199 


is prohibited by the statute and not enforceable. 
Smathers v. Bankers Life Ins. Co., 151 N.C. 98, 
65 S.E. 746 (1909). 

A valid policy of life insurance is severable 
from an invalid collateral agreement made at 
one and the same time, respecting a benefit pro- 
hibited by the statute. Security Life & Annuity 
Co. v. Costner, 149 N.C. 298, 63 S.E. 304 (1908). 

And Insurer May Recover on Note Given in 
Payment of Policy. — When the insured has 
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ance policy, and has received for one year, in this 
manner, the benefits of the insurance, he cannot 
avoid paying his note upon the ground of his 
having collaterally contracted with the company 
for the deduction of a certain amount by way of 
renewal commissions in violation of the provi- 
sions of this section. Security Life & Annuity Co. 
v. Costner, 149 N.C. 293, 63 S.E. 304 (1908); 
Smathers v. Bankers Life Ins. Co., 151 N.C. 98, 
65 S.E. 746 (1909). 


given his note for the premiums on his life insur- 


§ 58-199. Misrepresentations of policy forbidden. — No life insurance 
company doing business in this State, and no officer, director, solicitor, or other 
agent thereof, shall make, issue, or circulate, or cause to be made, issued, or 
circulated any estimate, illustration, circular, or statement of any sort 
misrepresenting the terms of the policy issued by it or the dividends or share 
of surplus to be received thereon, or tel use any name or title of any polic 
or class of policies misrepresenting the true nature thereof. Nor shall any ans 
company, agent, or broker make any misrepresentation to any person insured 
in said company or in any other insurer or governmental agency for the purpose 
of inducing or tending to induce such person to lapse, forfeit, or surrender his 
Saidninsurances(ty lore uo Gen. SeO4oo mba lec. (21) 


§ 58-200: Repealed by Session Laws 1945, c. 379. 


§ 58-201. Reserve fund of domestic companies to be calculated. — The 
valuation of the reserves on the policies and bonds of every life insurance 
company incorporated by the laws of this State shall be based upon any 
recognized standard of valuation and mortality table as the Commissioner 
should deem best for the security of the business and the safety of the persons 
insured. The Commissioner shall annually value or cause to be valued the 
reserves on all policies and annuities of each domestic company and may accept 
the valuation of such reserves made by the company upon such evidence of its 
correctness as he may require. Upon this valuation being made by the 
Commissioner and a certificate thereof furnished by him, each company shall 
pay to such officer, to defray the expenses thereof, the sum of one cent (1¢) for 
every thousand dollars ($1,000) of the whole amount insured by its policies so 
valued. The reserve fund hereinbefore provided for shall not be available for 
or used for any other purpose than the discharge of policy obligations, but is 
a trust fund to be held and expended only for the benefit of policyholders. In 
case of the insolvency of the company, the reserve on outstanding policies may, 
with the consent of the Commissioner, be used for the reinsurance of its policies 
to the extent of their pro rata part thereof. (1908, c. 536, s. 4; 1905, c. 410; Rev., 
S, 47771907 -c. LOO se es.,.8, 046191 945cno1 gd) 


§ 58-201.1. Standard Valuation Law. — (a) This section shall be known as 
the Standard Valuation Law. 

(b) The Commissioner shall annually value, or cause to be valued, the reserve 
liabilities (hereinafter called reserves) for all outstanding life insurance policies 
and annuity and pure endowment contracts of every life insurance compan 
doing business in this State, except that in the case of an alien company, suc 
valuation shall be limited to its United States business, and may certify the 
amount of such reserves, specifying the mortality table or tables, rate or rates 
of interest and methods pa evel premium method or other) used in the 
calculation of such reserves. Group methods and approximate averages for 
fractions of a year or otherwise may be used in calculating such reserves and 
the valuation made by the company may be accepted by the Commissioner upon 
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such evidence of its correctness as the Commissioner may require. In lieu of the 
valuation of the reserves herein required of any foreign or alien company, he 
may accept any valuation made, or caused to be made, by the insurance 
supervisory official of any state or other jurisdiction when such valuation 
complies with the minimum standard herein provided and if the official of such 
state or jurisdiction accepts as sufficient and valid for all legal purposes the 
certificate of valuation of the Commissioner when such certificate states the 
valuation to have been made in a specified manner according to which the 
aggregate reserves would be at least as large as if they had been computed in 
the manner prescribed by the law of that state or jurisdiction. 


(c) The minimum standard for the valuation of all such policies and contracts 
issued prior to the operative date of G.S. 58-201.2 shall be that provided by the 
laws in effect immediately prior to such date. The minimum standards for the 
valuation of all such policies and contracts issued on or after the operative date 
of G.S. 58-201.2 shall be the Commissioner’s reserve valuation method defined 
in eu ioarte (d), three and one-half percent (812%) interest, and the following 
tables: 


(1) For all ordinary policies of life insurance issued on the standard basis, 
excluding any disability and accidental death benefits in such policies, 
the Commissioner’s 1941 Standard Ordinary Mortality Table for such 
policies issued prior to the operative date of subdivision (e)(2) of G.S. 
58-201.2, and the Commissioner’s 1958 Standard Ordinary Mortality 
Table for such policies issued on or after such operative date; provided 
that for any category of such policies issued on female risks all modified 
net premiums and present values referred to in this section may be 
calculated according to an age not more than three years younger than 
the actual age of the insured. 


(2) For all industrial life insurance policies issued on the standard basis, 
excluding any disability and accidental death benefits in such policies 
the 1941 Standard Industrial Mortality Table for such policies issued 
prior to the operative date of subdivision (e)(3) of G.S. 58-201.2, and the 
Commissioner’s 1961 Standard Industrial Mortality Table for such 
policies issued on or after such operative date. 


(3) For individual annuity and pure endowment contracts, excluding any 
disability and accidental death benefits in such policies — the 1937 
Standard Annuity Mortality Table or, at the option of the company, the 
Annuity Mortality Table for 1949, Ultimate, or any modification of 
either of these tables approved by the Commissioner. 


(4) For group annuity and pure endowment contracts, excluding any 
disability and accidental death benefits in such policies — the Group 
Annuity Mortality Table for 1951, any modification of such table 
ephniyed by the Commissioner, or, at the option of the company, any 
of the tables or modifications of tables specified for individual annuity 
and pure endowment contracts. 


(5) For total and permanent disability benefits in or supplementary to 
ordinary policies or contracts — for policies or contracts issued on or 
after January 1, 1966, the tables of Period 2 disablement rates and the 
1930 to 1950 termination rates of the 1952 Disability Study of the 
Society of Actuaries, with due regard to the type of benefit; for policies 
or contracts issued on or after January 1, 1961, and prior to January 
1, 1966, either such tables or, at the option of the company, the Class 
(3) Disability Table (1926); and for policies issued prior to January 1, 
1961, the Class (8) Disability Table (1926). Any such table shall, for 
active lives, be combined with a mortality table permitted for 
calculating the reserves for life insurance policies. 
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(6) For accidental death benefits in or supplementary to policies — for 

olicies issued on or after January 1, 1966, the 1959 Accidental Death 

Retiente Table; for policies issued on or after January 1, 1961, and prior 

to January 1, 1966, either such table or, at the option of the Company, 

the Inter-Company Double Indemnity Mortality Table; and for policies 

issued prior to January 1, 1961, the thie -Company Double Indemnity 

Mortality Table. Either table shall be combined with a mortality table 
permitted for calculating the reserves for life insurance policies. 

(7) For group life insurance, life insurance issued on the substandard basis 
and other special benefits, such tables as may be approved by the 
Commissioner. 

(d) Reserves according to the Commissioner’s reserve valuation method, for 
the life insurance and endowment benefits of policies providing for a uniform 
amount of insurance and requiring the payment of uniform premiums shall be 
the excess, if any, of the present value, at the date of valuation, of such future 
guaranteed benefits provided for by such policies, over the then present value 
of any future modified net premiums therefor. The modified net premiums for 
any such policy shall be such uniform percentage of the respective contract 
premiums for such benefits that the present value, at the date of issue of the 
policy, of all such modified net premiums shall be equal to the sum of the then 
present value of such benefits provided for by the policy and the excess of (1) 
over (2), as follows: 

(1) A net level annual premium equal to the present value, at the date of 
issue, of such benefits provided for after the first policy year, divided 
by the present value, at the date of issue, of an annuity of one per 
annum payable on the first and each subsequent anniversary of such 
policy on which a premium falls due; provided, however, that such net 
level annual premium shall not exceed the net level annual premium 
on the 19-year premium whole life plan for insurance of the same 
amount at an age one year higher than the age at issue of such policy. 

(2) A net one year term premium for such benefits provided for in the first 
policy year. 

Reserves according tc the Commissioner’s reserve valuation method for 

(1) Life insurance policies providing for a varying amount of insurance or 
requiring the payment of varying premiums, 

(2) Annuity and pure endowment contracts, 

(3) Disability and accidental death benefits in all policies and contracts, and 

(4) All other benefits, except life insurance and endowment benefits in life 
insurance policies, 

Shall be calculated by a method consistent with the principles of this section, 
except that any extra premiums charged because of impairments or special 
hazards shall be disregarded in the determination of modified net premiums. 

(e) In no event shall a company’s aggregate reserves for all life insurance 
policies, excluding disability and accidental death benefits, issued cn or after the 
operative date of G.S. 58-201.2, be less than the aggregate reserves calculated 
in accordance with the method set forth in subsection (d) and the mortality table 
or tables and rate or rates of interest used in calculating nonforfeiture benefits 
for such policies. 

(f) Reserves for all policies and contracts issued prior to the operative date 
of G.S. 58-201.2 may be calculated, at the option cf the company, according to 
any standards whic paee uss greater aggregate reserves for all such policies 
and contracts than the minimum reserves required by the laws in effect 
immediately prior to such date. 

Reserves for any category of policies, contracts or benefits as established by 
the Commissioner, issued on or after the operative date of G.S. 58-201.2, ma 
be calculated, at the option of the company, according to any standards whic 
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produce greater aggregate reserves for such category than those calculated 
according to the minimum standard herein provided, but the rate or rates of 
interest used shall not be higher than the corresponding rate or rates of interest 
used in calculating any nonforfeiture benefits provided for therein. Provided, 
however, that reserves for participating life insurance policies issued on or after 
the at erae date of G.S. 58-201.2 may, with the consent of the Commissioner, 
be calculated according to a rate of interest lower than the rate of interest used 
in calculating the nonforfeiture benefits in such policies, with the further proviso 
that if such lower rate differs from the rate used in the calculation of the 
nonforfeiture benefits by more than one-half percent (12%), the company issuing 
such policies shall file with the Commissioner a plan providing for such equitable 
increases, if any, in the cash surrender values and nonforfeiture benefits in such 
policies as the Commissioner shall approve. 

Any such company which at any time shall have adopted any standard of 
valuation producing greater aggregate reserves than these calculated according 
to the minimum standard herein provided may, with the approval of the 
Commissioner, adopt any lower standard of valuation, but not lower than the 
minimum herein provided. 

(g) If the gross premium charged by any life insurance company on any policy 
or contract is less than the net premium for the policy or contract according to 
the mortality table, rate of interest and method used in calculating the reserve 
thereon, there shall be maintained on such policy or contract a deficiency reserve 
in addition to all other reserves required by !aw. For each such policy or contract 
the deficiency reserve shal! be the present value, according to such standard, 
of an annuity of the difference between such net premium and the premium 
charged for such policy or contract, running for the remainder of the premium- 
Dayine Denldd 045 C.t ds 100d, C.aad, Sal, Ld0l. Cc, 200, Ss. 1-3; 1963 cen code 
Ser lace 


§ 58-201.2. Standard nonforfeiture provisions. — (a) This section shall be 
known as the Standard Nonforfeiture Law. 

(b) In the case of policies issued on or after the operative date of this section, 
as defined in subsection (h), no policy of life insurance, except as stated in 
subsection (g), shall be issued or delivered in this State unless it shall contain 
in substance the following provisions, or corresponding provisions which in the 
opinion of the Commissioner are at least as favorable to the defaulting or 
surrendering policyholder: 

(1) That, in the event of default in any premium payment after premiums 
have been paid for at least one fall year in the case of ordinary 
insurance or three full years in the case of industrial insurance, the 
company will grant, upon proper request not later than 60 days after 
the due date of the premium in default, a paid-up nonforfeiture benefit 
on a plan stipulated in the policy, effective as of such due date, of such 
value as may be hereinafter specified. 

(2) That, upon surrender of the policy within 60 days after the due date of 
any premium payment in default after premiums have been paid for 
at least three full years in the case of ordinary insurance or five full 
years in the case of industrial insurance, the company will pay, in lieu 
of any paid-up nonforfeiture benefit, a cash surrender value of such 
amount as may be hereinafter specified. 

(3) That a specified paid-up nonforfeiture benefit shall become effective as 
specified in the policy unless the person entitled to make such election 
ae another available option not later than 60 days after the due date 

of the premium in default. Nothing herein shall prevent the use of an 

automatic premium loan provision. 
(4) That, if the policy shall have become paid-up by completion of all 
premium payments or if it is continued under any paid-up nonforfeiture 
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benefit which became effective on or after the third policy anniversary 
in the case of ordinary insurance or the fifth policy anniversary in the 
case of industrial insurance, the company will pay, upon surrender of 
the policy within 30 days after any policy anniversary, a cash surrender 
value of such amount as may be hereinafter specified. 

(5) A statement of the mortality table and interest rate used in calculating 
the cash surrender values and the paid-up nonforfeiture benefits 
available under the policy, together with a table showing the cash 
surrender value, if any, and paid-up nonforfeiture benefit, if any, 
available under the policy on each policy anniversary either during the 
first 20 policy years or during the term of the policy, whichever is 
shorter, such values and benefits to be calculated upon the assumption 
that there are no dividends or paid-up additions credited to the policy 
and that there is no indebtedness to the company on the policy. 

(6) A brief and general statement of the method to be used in calculating 
the cash surrender value and the paid-up nonforfeiture benefit 
available under the policy on any policy anniversary with an explanation 
of the manner in which the cash surrender values and the paid-up 
nonforfeiture benefits are altered by the existence of any paid-up 
additions credited to the policy or any indebtedness to the company on 
the policy. 

Any of the foregoing provisions or portions thereof not applicable by reason 
of the plan of insurance may, to the extent inapplicable, be omitted from the 
policy. 

The company shall reserve the right to defer the payment of any cash 
surrender value for a period of six months after demand therefor with surrender 
of the policy. 

(c) Any cash surrender value available under the policy in the event of default 
in a premium payment due on any policy anniversary, whether or not required 
by subsection (f), shall be an amount not less than the excess, if any, of the 
present value, on such anniversary, of the future guaranteed benefits which 
would have been provided for by the policy, including any existing paid-up 
additions, if there had been no default, over the sum of (i) the then present value 
of the adjusted premiums as defined in subsection (e), corresponding to 
premiums which would have fallen due on and after such anniversary, and (ii) 
the amount of any indebtedness to the company on the policy. Any cash 
surrender value available within 30 days after any policy anniversary under any 
policy paid up by completion of all premium payments or any policy continued 
under any paid-up nonforfeiture benefit, whether or not required by subsection 
(b), shall be an amount not less than the present value, on such anniversary, of 
the future guaranteed benefits provided for by the policy, including any existing 
paid-up additions, decreased by any indebtedness to the company on the policy. 

(d) Any paid-up nonforfeiture benefit available under the policy in the event 
of default in a premium payment due on any policy anniversary shall be such 
that its present value as of such anniversary shall be at least equal to the cash 
surrender value then provided for by the policy or, if none is provided for, at 
least equal to that cash surrender value which would have been required by this 
section in the absence of the condition that premiums shall have been paid for 
at least a specified period. 

(e) (1) Except as provided in the third paragraph of this subdivision, the 
adjusted PIS uT for any policy shall be calculated on an annual basis 
and shall be such uniform percentage of the respective premiums 
specified in the policy for each policy year, excluding any extra 
premiums piteeed! because of impairments or special hazards, that the 
present value, at the date of issue of the policy, of all such adjusted 
premiums shall be equal to the sum of (i) the then present value of the 
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future guaranteed benefits provided for by the policy; (ii) two percent 
(2%) of the amount of insurance, if the insurance be uniform in amount, 
or of the equivalent uniform amount, as hereinafter defined, if the 
amount of insurance varies with duration of the policy; (iii) forty 
percent (40%) of the adjusted premium for the first policy year; (iv) 
twenty-five percent (257%) of either the adjusted premium for the first 
policy year or the adjusted premium for a whole life policy of the same 
uniform or equivalent uniform amount with uniform premiums for the 
whole of life issued at the same age for the same amount of insurance, 
whichever is less. Provided, however, that in applying the percentages 
specified in (iii) and (iv) above, no adjusted premium Je deemed 
to exceed four percent (4%) of the amount of insurance or uniform 
amount equivalent thereto. The date of issue of a policy for the purpose 
of this subsection shall be the date as of which the rated age of the 
insured is determined. 


In the case of a policy providing an amount of insurance varying with 
duration of the policy, the equivalent uniform amount thereof for the 
purpose of this section shall be deemed to be the uniform amount of 
insurance provided by an otherwise similar policy, containing the same 
endowment benefit or benefits, if any, issued at the same age and for 
the same term, the amount of which does not vary with duration and 
the benefits under which have the same present value at the date of 
issue as the benefits under the policy, provided, however, that in the 
case of a policy providing a varying amount of insurance issued on the 
life of a child under age 10, the equivalent uniform amount may be 
computed as though the amount of insurance provided by the polic 
prior to the attainment of age 10 were the amount provided by aneh 
policy at age 10. 


The adjusted premiums for any policy providing term insurance 
benefits by rider or supplemental policy provision shall be equal to (i) 
the adjusted premiums for an otherwise similar policy issued at the 
same age without such term insurance benefits, increased, during the 
period for which premiums for such term insurance benefits are 
payable, by (ii) the adjusted premiums for such term insurance, the 
foregoing items (i) and (ii) being calculated separately and as specified 
in the first two paragraphs of this section except that, for the purposes 
of (ii), (ili) and (iv) of the first such paragraph, the amount of insurance 
or equivalent uniform amount of insurance used in the calculation of 
the adjusted premiums referred to in (11) of this paragraph shall be equal 
to the excess of the corresponding amount determined for the entire 
poy over the amount used in the calculation of the adjusted premiums 
in (i). 

Except as otherwise provided in subdivisions (2) and (8) of this 
subsection, all adjusted premiums and present values referred to in this 
section shall for all policies of ordinary insurance be calculated on the 
basis of the Commissioner’s 1941 Standard Ordinary Mortality Table, 
provided that for any category of ordinary insurance issued on female 
risks, adjusted premiums and present values may be calculated 
according to an age not more than three years younger than the actual 
age of the insured, and such calculations for all policies of industrial 
insurance shall be made on the basis of the 1941 Standard Industrial 
Mortality Table. All calculations shall be made on the basis of the rate 
of interest, not exceeding three and one-half percent (844%) per annum, 
specified in the policy for calculating cash surrender values and paid-up 
nonforfeiture benefits. Provided, however, that in calculating the 
present value of any paid-up term insurance with accompanying pure 
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endowment, if any, offered as a nonforfeiture benefit, the rates of 
mortality assumed may not be more than one hundred and thirty 
percent (180%) of the rates of mortality according to such applicable 
table. Provided, further, that for insurance issued on a substandard 
basis, the calculation of any such adjusted premiums and present values 
may be based on such other table of mortality as may be specified by 
the company and approved by the Commissioner. 


(2) In the case of ordinary policies issued on or after the operative date of 
this subdivision (2) as defined herein, all adjusted premiums and present 
values referred to in this section shall be calculated on the basis of the 
Commissioner’s 1958 Standard Ordinary Mortality Table and the rate 
of interest, not exceeding three and one-half percent (842%) per annum, 
specified in the policy for calculating cash surrender values and paid-up 
nonforfeiture benefits, provided that for any category of ordinary 
insurance issued on female risks, adjusted premiums and present 
values may be calculated according to an age not more than three years 
younger mee the actual age of the insured; provided, however, that in 
calculating the present value of any paid-up term insurance with 
accompanying pure endowment, if any, offered as a nonforfeiture 
benefit, the rates of mortality assumed may be not more than those 
shown in the Commissioner’s 1958 Extended Term Insurance Table. 
Provided, further, that for insurance issued on a substandard basis, the 
calculation of any such adjusted premiums and present values may be 
based on such other table of mortality as may be specified by the 
company and approved by the Commissioner. 


After May 12, 1959, any company may file with the Commissioner 
a written notice of its election to comply with the provisions of this 
subdivision (2) after a specified date before January 1, 1966. After the 
filing of such notice, then upon such specified date (which shall be the 
operative date of this subdivision (2) for such company), this subdivision 
(2) shall become operative with respect to the ordinary policies 
thereafter issued by such company. If a company makes no such 
election, the operative date of this subdivision (2) for such company 
Shall be January 1, 1966. 


(3) In the case of industrial policies issued on or after the operative date 
of this subdivision (8) as defined herein, all adjusted premiums and 
present values referred to in this section shall be calculated on the basis 
of the Commissioner’s 1961 Standard Industrial Mortality Table and the 
rate of interest, not exceeding three and one-half percent (312%) per 
annum, specified in the policy for calculating cash surrender values and 
paid-up nonforfeiture benefits; provided, however, that in calculating 
the present value of any paid-up term insurance with accompanying 
pure endowment, if any, offered as a nonforfeiture benefit, the rates 
of mortality assumed may be not more than those shown in the 
Commissioner’s 1961 Industrial Extended Term Insurance Table. 
Provided, further, that for insurance issued on a substandard basis, the 
calculation of any such adjusted premiums and present values may be 
based on such other table of mortality as may be specified by the 
company and approved by the Commissioner. 


After June 11, 1968, any company may file with the Commissioner 
a written notice of its election to comply with the provisions of this 
subdivision (8) after a specified date before January 1, 1968. After the 
filing of such notice, then upon such specified date (which shall be the 
operative date of this subdivision (3) for such company), this subdivision 
(3) shall become operative with respect to the imdustrial policies 
thereafter issued by such company. If a company makes no such 
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election, the operative date of this subdivision (8) for such company 
shall be January 1, 1968. 

(f) Any cash surrender value and any paid-up nonforfeiture benefit, available 
under the ponte in the event of default in a premium payment due at any time 
other than on the policy anniversary, shall be calculated with allowance for the 
lapse of time and the payment of fractional premiums beyond the last preceding 
policy anniversary. Any values referred to in subsections (c), (d) and é) may be 
calculated upon the assumption that any death benefit is payable at the end of 
the policy year of death. The net value of any paid-up additions, other than 
paid-up term additions, shall be not less than the fiidene used to provide such 
additions. Notwithstanding the provisions of subsection (c), additional benefits 
payable (i) in the event of death or dismemberment by accident or accidental 
means, (11) in the event of total and permanent disability, (iii) as reversionary 
annuity or deferred reversionary annuity benefits, (iv) as term insurance 
benefits provided by a rider or supplemental policy provision to which, if issued 
as a separate policy, this section would not apply, (v) as term insurance on the 
life of a child or on the lives of children aeerited: in a policy on the life of a parent 
of the chiid, if such term insurance expires before the child’s age is 26, is uniform 
in amount after the child’s age is one, and has not become paid up by reason 
of the death of a parent of the child, and (vi) as other policy benefits additional 
to life insurance and endowment benefits, and premiums for a!] such additional 
benefits, shall be disregarded in ascertaining cash surrender vaiues and 
nonforfeiture benefits required by this section, and no such additional benefits 
shall be required to be included in any paid-up nonforfeiture benefits. 

(g) The provisions of this section shall not apply to any industrial sick benefit 
insurance as defined in this Chapter, nor to any reinsurance, group insurance, 
pure endowment, annuity or reversionary annuity contract, nor to any term 
policy of uniform amount, or renewal thereof, of 20 years or less, for which 
uniform premiums are payable during the entire term of the policy, nor to any 
term policy of decreasing amount on which each adjusted premium, calculated 
as specified in subsection (e), is less than the adjusted premium so calculated, 
on such 20-year term policy issued at the same age and for the same initial 
amount of insurance, nor to any policy which shall be delivered outside this State 
through an agent or other representative of the company issuing the policy. 

(h) After March 6, 1945, any company may file with the Commissioner a 
written notice of its election to comply with the provisions of this section after 
a specified date before January 1, 1950. After the filing of such notice then upon 
such specified date (which shall be the operative date for such company) this 
section shali become operative with respect to the policies thereafter issued by 
such company. If a company makes no such election, the operative date of this 
section for such company shall be January 1, 1950. (1945, ¢c. 379; 1959, ¢. 484, 
OGL Ce 2p MSSi4- (be LOGO. Cr Wodsiss sa. 42) 


§ 58-202. Reinsurance of companies regulated. — The receiver of any life 
insurance company organized under the laws of this State, when the assets of 
the company are sufficient for that purpose, and the consent of two thirds of 
its policyholders has been secured in writing, may reinsure all the policy 
obligations of such company in some other solvent life insurance company, or, 
when the assets are insufficient to secure the reinsurance of all the policies in 
full, he may reinsure such a percentage of each and every policy outstanding 
as the assets will secure; but there must be no preference or discrimination as 
against any policyholder, and the contract for such reinsurance by the receiver 
must be approved by the Commissioner of Insurance of this State before it has 
effect. (1899, c. 54, s. 58; 1903, c. 586, s. 9; Rev., s. 4778; C.8., s. 6462; 1945, c. 
379.) 


§ 58-203: Repealed by Session Laws 1945, c. 379. 
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§ 58-204. Insurable interest as between stockholders, partners, etc. — 
Where two or more persons have heretofore contracted or hereafter contract 
with one another for the purchase, at the death of one, by the survivor or 
survivors, of the stock, share or interest of the deceased in any corporation, 
partnership or business association of any kind, the person or persons making 
the contract of purchase shall be deemed to have, and are hereby declared to 
have, an insurable interest in the life or lives of the person or persons contracting 
to sell. (1941, c. 201; 1969, c. 751, s. 44.) 


Editor’s Note. — For comment on this section, 
see 19 N.C.L. Rev. 490. 


§ 58-204.1. Insurable interest in life and physical ability of employee or 
agent. — An employer, whether a partnership, joint venture, business trust, 
mutual association, corporation, any other form of business organization, or one 
or more individuals, or any religious, educational, or charitable corporation, 
institution or body, has an insurable interest in and the right to insure the 
physical ability or the life, or both the physical ability and the life, of an employee 
for the benefit of such employer. Any principal shall have a life insurable interest 
in and the right to insure the physical ability or the life, or both the physical 
ability and the life, of an agent for the benefit of such principal. (1951, ¢. 288, 
Sel 1951 1086.) 


Editor’s Note. — For brief comment on this 
and the three following sections, see 29 N.C.L. 
Rev. 401. 


§ 58-204.2. Insurable interest in life and physical ability of partner. — Any 
partner has an insurable interest in and the right to insure the physical ability 
or the life, or both the physical ability and the life, of any other partner or 
partners who are members of the same partnership for his benefit, either alone 
or jointly with another partner or partners of the same partnership. A 
partnership has a like insurable interest in and the right to insure the physical 
ability or the life, or both the physical ability and the life, of one or more partners 
of the partnership. (1951, ce. 288, s. 2.) 


§ 58-204.3. Insurable interest in life of person covered by pension plan. — 
A trustee under a written document providing for a pension plan for payments 
of money or delivery of other benefits to be made to persons eligible to receive 
them under the terms and provisions of such written document shall be deemed 
to have and is hereby declared to have an insurable interest in the lives of any 
person or persons covered by the pension plan, to the extent that contracts or 
policies of insurance are in conformity with and in furtherance of the purposes 
of the pension plan. (1951, c. 283, s. 2%.) 


Stated in Allgood v. Wilmington Sav. & Trust 
Co., 242 N.C. 506, 88 S.E.2d 825 (1955). 


§ 58-204.4. Construction of 8§ 58-204.1 to 58-204.3. — Sections 58-204.1 to 
58-204.3 shall not be construed to limit or abridge any insurable interest or right 
to insure now existing at common law or by statute, and shall be construed 
liberally to sustain insurable interest, whether as a declaration of existing law 
or as an extension of or addition to existing law. (1951, c. 288, s. 3.) 


§ 58-205. Rights of beneficiaries. — When a policy of insurance is effected 
by any person on his own life, or on another life in favor of some person other 
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than himself having an insurable interest therein, the lawful beneficiary thereof, 
other than himself or his legal representatives, is entitled to its proceeds against 
the creditors and representatives of the person effecting the insurance. The 
person to whom a policy of life insurance is made payable may maintain an action 
thereon in his own name. Every policy of life insurance made payable to or for 
the benefit of a married woman, or after its issue assigned, transferred, or in 
any way made payable to a married woman, or to any person in trust for her 
or for her benefit, whether procured by herself, her husband, or by any other 
person, and whether the assignment or transfer is made by her husband or by 
any other person, inures to her separate use and benefit and to that of her 
children, if she dies in his lifetime. (Const., Art. X, s. 7; 1899, c. 54, s. 59; Rev., 


ss. 4771, 4772; C.S., s. 6464.) 


Cross References. — See § 58-206 and note. 
As to wife insuring life of husband, see § 52-9. 
As to receipt and disbursement of insurance for 
minors and incapacitated adults, see § 7A-111. 

Editor’s Note. — See 13 N.C.L. Rev. 95. 

Section 58-206 is actually an amendment of 
this section. In re Wolfe, 249 F. Supp. 784 
(M.D.N.C. 1966), commented on in 45 N.C.L. 
Rev. 696 (1967). 

Section 58-206 supersedes this section where 
there are variations or conflicts. Home Secu- 
rity Life Ins. Co. v. McDonald, 277 N.C. 275, 177 
S.E.2d 291 (1970). 

Change of Beneficiary. — A beneficiary in a 
policy of life insurance has only a contingent 
interest therein, and where the insured retains 
the right to change the beneficiary by the terms 
of the policy, he may do so, and where upon the 
death of the beneficiary the insured changes the 
beneficiary, in accordance with the terms of the 
policy, to a trustee for the use of certain credi- 
tors and heirs at law of the insured, the other 
creditors may not claim that the change in the 
beneficiary was void as being fraudulent as to 
them. Teague v. Pilot Life Ins. Co., 200 N.C. 450, 
157 S.E. 421 (1931). 

Where a policy of life insurance reserves the 
right in the insured to change the beneficiary 
therein named, the named beneficiary has only 
a contingent interest therein, and the insured 
may change the beneficiary in accordance with 
the terms of the policy at any time, and where 
the insured has done all that is possible under 
the circumstances to change the beneficiary in 
accordance with the terms of the policy, such 
change of beneficiary will be given effect under 
the principle that equity regards as done that 
which ought to have been done, and where the 
insured’s wife is thus made the beneficiary the 


proceeds inure to her sole benefit free from the 
claims of his creditors. Meadows Fertilizer Co. 
v. Godley, 204 N.C. 248, 167 S.E. 816 (1938). 

Same — By Insolvent Insured. — By reason 
of the provisions of this statute, it was held in 
Pearsall v. Bloodworth, 194 N.C. 628, 140 S.E. 
303 (1927), that where the insured in a policy of 
life insurance, payable at his death to his estate, 
procured a change of beneficiary in said policy 
in accordance with its provisions, by which his 
wife became the beneficiary, such change was 
not void as against creditors although at the date 
of the change made at his request the insured 
was insolvent. Teague v. Pilot Life Ins. Co., 200 
N.C, 450, 157 S.E. 421 (1931); Meadows Fertilizer 
Co. v. Godley, 204 N.C. 248, 167 8.E. 816 (1938). 

Same — Change Not Effected. — Where 
deceased had expressed an intention to change 
the beneficiary in a policy of insurance on his 
life, but had done no affirmative act to effect 
such change, the court’s judgment that no 
change of beneficiary had been effected was 
upheld. Meadows Fertilizer Co. v. Godley, 204 
N.C. 248, 167 S.E. 816 (1933). 

Where Beneficiary Dead. — When A insured 
his life for the benefit of ‘‘his wife and children,”’ 
and at the time the policy was issued he had no 
wife, but did have two children, one of whom 
died before A, it was held that upon A’s death 
the money due on the policy should be divided 
between the surviving child and the administra- 
tor of the dead child. The insertion of “his wife” 
as a beneficiary, when he had no wife living, was 
a nullity. Hooker v. Sugg, 102 N.C. 115, 8 S.E. 
919 (1889). 

Applied in Russell v. Owen, 203 N.C. 262, 165 
S.E. 687 (1932). 

Cited in Philadelphia Life Ins. Co. v. Crosland- 
Cullen Co., 234 F.2d:'780 (4th Cir. 1956). 


§ 58-205.1. Minors may enter into insurance or annuity contracts and have 
full rights, powers and privileges thereunder. — All minors in North Carolina 
of the age of 15 years and upwards shall have full power and authority to make 
contracts of insurance or annuity with any life insurance company authorized 
to do business in the State of North Carolina, either domestic o foreign, and 
to exercise all the powers, rights, and privileges of ownership conferred upon 


641 


CH. 58. INSURANCE 


8 58-206 § 58-206 


them under the terms of any and all such contracts applied for by and issued 
to them, and with full power to surrender, assign, modify, pledge, or change such 
contracts, and to receive any dividends thereon and generally to have the full 
power and authority in the premises that persons 18 years and upwards could 
and would have relative to any and all such contracts. (1945, c. 379; 1947, ¢c. 721; 
LOT eres iow 


Stated in Gastonia Personnel Corp. v. Rogers, 
276 N.C. 279, 172 8.E.2d 19 (1970). 


§ 58-206. Creditors deprived of benefits of life insurance policies except in 
cases of fraud. — If a policy of insurance is effected by any person on his own 
life or on another life in favor of a person other than himself, or, except in cases 
of transfer with intent to defraud creditors, if a policy of life insurance is 
assigned or in any way made payable to any such person, the lawful beneficiar 
or assignee thereof, other than the insured or the person so effecting ah 
insurance or the executor or administrator of such insured or of the person 
effecting such insurance, shall be entitled to its proceeds and avails against 
creditors and representatives of the insured and of the person effecting same, 
whether or not the right to change the beneficiary is reserved or permitted, and 
whether or not the policy is made payable to the person whose life is insured 
if the beneficiary or assignee shall predecease such person: Provided, that 
subject to the statute of limitations, the amount of any premiums for said 
insurance paid with the intent to defraud creditors, with interest thereon, shall 
inure to their benefit from the proceeds of the policy; but the company issuing 
the policy shall be discharged of all liability thereon by payment of its proceeds 
in accordance with its terms unless, before such payment, the company shall 
have written notice by or in behalf of the creditor, of a claim to recover for 
transfer made or premiums paid with intent to defraud creditors, with 


specifications of the amount claimed. (1931, c. 179, s. 1; 1947, ¢c. 721.) 


Cross Reference. — See § 58-205 and note. 


Constitutionality. — This section exempts 
the cash surrender values of policies of life in- 
surance in which the “wife and/or children” of 
the insured (bankrupt) are designated beneficia- 
ries, and N.C. Const., Art. X, 8 5, does not con- 
flict with and nullify this section in those 
instances where the “wife and/or children” are 
designated beneficiaries but on the contrary is 
in accord therewith. Home Security Life Ins. Co. 
v. McDonald, 277 N.C. 275, 177 S.E.2d 291 (1970). 


North Carolina Const., Art. X, 8 5, was 
adopted for the express purpose of protecting 
insurance for wives and children from creditors 
during the life of the insured. The intent of the 
General Assembly and of the electorate would 
be thwarted if § 5 were construed as providing 
a lesser benefit than that provided by this sec- 
tion for the “wife and/or children.’’ Home Secu- 
rity Life Ins. Co. v. McDonald, 277 N.C. 275, 177 
S.E.2d 291 (1970). 


Section Amendatory of § 58-205. — This sec- 
tion, in form an independent statute, is actually 
an amendment of § 58-205. It makes six changes 
in the statutory exemption of the beneficiary of 
a life insurance policy from the claims of credi- 


tors of the insured. It leaves out the requirement 
of § 58-205 that the beneficiary to be so protected 
must have an insurable interest. This is said to 
be undesirable in the case where the insurance 
is effected by one on the life of another for a 
third person. Vance, Insurance, (2d ed.) p. 154, 
n. 1. The section extends the exemption to in- 
clude beneficiaries made such by a change of 
beneficiaries and to include assignees of the pol- 
icy. Compare, as to the need for an insurable 
interest in the assignee, Powell v. Dewey, 123 
N.C. 103, 31 S.E. 381 (1898); Hinton v. Insurance 
Co., 185 N.C. 314, 47 S.E. 474 (1904), where wife 
assigned insurance payable to her estate to her 
husband’s creditors; Hardy v. Aetna Life Ins. 
Co., 152 N.C. 286, 67 S.E. 767 (1910); Hardy v. 
Aetna Life Ins. Co., 154 N.C. 480, 70 S.E. 828 
(1911), where uncle assigned insurance payable 
to his estate to nephew. As to bona fide assign- 
ment, see Johnson v. Mutual Benefit Life Ins. 
Co., 157 N.C. 106, 72 S.E. 847 (1911); McNeal v. 
Life & Cas. Ins. Co., 192 N.C. 450, 185 S.E. 300 
(1926). See 9 N.C.L. Rev. 377. 


This section is actually an amendment of § 
58-205. In re Wolfe, 249 F. Supp. 784 (M.D.N.C. 
1966), commented on in 45 N.C.L. Rev. 696 
(1967). 
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The significance of this section is to be con- 
sidered in the light of the general rule of 
statutory construction that where the terms 
used in a statute have acquired a settled mean- 
ing through judicial interpretation, and the same 
terms are used in a subsequent statute upon the 
same subject matter, they are to be understood 
in the same sense unless by qualifying or ex- 
planatory addition the contrary intent of the 
legislature is made clear. Home Security Life 
Ins. Co. v..McDonald, 277 N.C..275, 177 S.E.2d 
291 (1970). 


‘‘Proceeds’”’ or ‘‘Proceeds and Avails’’. — 
The words “proceeds” or “proceeds and avails” 
when used in life insurance exemption statutes 
comprehend the protection of cash surrender 
values and other values built up during the life 
of the policies as well as the death benefits. 
Home Security Life Ins. Co. v. McDonald, 277 
IN G.Ad pe 1.2020) (1970). 


This section supersedes § 58-205 where there 
are variations or conflicts. Ho me Security 
Life Ins. Go. v. McDonald, 277 N.C. 275, 177 
S.E.2d 291 (1970). 


Cash Surrender Value Exempt. — The cash 
surrender value of a policy of life insurance is 
exempt from the claims of the trustee in bank- 
ruptcy of the insured even though the right to 
change the beneficiary is reserved. Home Secu- 
rity Life Ins. Co. v. McDonald, 277 N.C. 275, 177 
S.E.2d 291 (1970). But see In re Wolfe, 249 F. 
Supp. 784 (M.D.N.C. 1966), commented on in 45 
N.C.L. Rev. 696 (1967). 

A trustee in bankruptcy is not entitled to the 
cash surrender value of a life insurance policy 
in which the wife is the named beneficiary not- 
withstanding the insured (bankrupt) has re- 
served the right to change the beneficiary. 
Home Security Life Ins. Co. v. McDonald, 277 
N.C. 275, 177 S.E.2d 291 (1970). But see In re 
Wolfe, 249 F. Supp. 784 (M.D.N.C. 1966), com- 
mented on in 45 N.C.L. Rev. 696 (1967). 
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The cash surrender value of a life insurance 
policy issued on the life of a bankrupt for the 
benefit of his wife, with the bankrupt reserving 
the right to change the beneficiary, is not an 
asset of the bankrupt’s estate and is therefore 
exempt from the claims of the trustee in bank- 
ruptcy. Home Security Life Ins. Co. v. MeDon- 
ald, 277 N.C. 275, 177 S.E.2d 291 (1970). But see 
In re Wolfe, 249 F. Supp. 784 (M.D.N.C. 1966), 
commented on in 45 N.C.L. Rev. 696 (1967). 

Unquestionably, under this section, consid- 
ered alone, the “proceeds and avails,” including 
the cash surrender value, of a policy in which the 
wife is named as beneficiary, are exempt from 
the claims of the trustee in bankruptcy, 
“whether or not the right to change the benefi- 
clary is reserved or permitted.” Home Secu- 
rity Life Ins. Co. v. McDonald, 277 N.C. 275, 
177 S.E.2d 291 (1970). But see In re Wolfe, 
249 F. Supp. 784 (M.D.N.C. 1966), commented 
on in 45 N.C.L. Rev. 696 (1967). 

Wives and children of bankrupts are 
protected from claims of the bankrupt’s credi- 
tors, both during his life and at his death, if life 
policies are for their sole benefit. In re Wolfe, 
249 F. Supp. 784 (M.D.N.C. 1966), commented on 
in 45 N.C.L. Rev. 696 (1967). 

Third-Party Beneficiaries Protected. — The 
protection afforded by this section is not limited 
to any particular class of beneficiaries. It relates 
to a policy on the life of the insured payable to 
any third-party beneficiary. Home Security Life 
Ins. Co. v. McDonald, 277 N.C. 275, 177 S.E.2d 
291 (1970), 

Statute Not Retroactive. — This section can- 
not affect policies written before the effective 
date of the statute. Commissioner of Banks ex 
rel. Goldsboro Sav. & Trust Co. v. Yelverton, 204 
N:C. 441, 168 8.E. 505 (19388). 

Cited in Meadows Fertilizer Co. v. Godley, 204 
N.C. 243, 167 S.E. 816 (1933); Philadelphia Life 
Ins. Co. v. Crosland-Cullen Co., 234 F.2d 780 (4th 
Cir. 1956). 


§ 58-207. Notice of nonpayment of premium required before forfeiture. — 
No life insurance corporation doing business in this State shall, within one year 
after the default in payment of any premium, installment, or interest, declare 
forfeited or lapsed any policy Beeatrar issued or renewed, except policies on 
which premiums are payable monthly or at shorter intervals and except group 
insurance contracts and term insurance contracts for one year or less, nor shall 
any such policy be forfeited or lapsed by reason of nonpayment, when due, of 
any premium, interest, or installment or any portion thereof required by the 
terms of the policy to be paid, within one year from the failure to pay such 
premium, interest, or installment, unless a written ar printed notice stating the 
amount of such premium, interest, installment, or portion thereof due on such 
policy, the place where it shall be paid, and the person to whom the same is 
paya le has been duly addressed and mailed, postage paid, to the person whose 
ife is insured, or to the assignee or owner of the policy, or to the person 
designated in writing by such insured, assignee or owner, if notice of the 
assignment has been given to the corporation, at his or her last known post-office 
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address in this State, by the corporation or by any officer thereof or person 
appointed by it to collect such premium, at least 15 and not more than 45 days 
prior to the day when the same is payable, as regards policies which do not 
contain a provision for grace or are not entitled to grace in the payment of 
premiums and at least five and not more than 45 days prior to the day when 
the same is payable as regards policies which do contain a provision for grace 
or are entitled to grace in the payment of premiums. The notice shall also state 
that unless such premium, interest, installment, or portion thereof then due shall 
be paid to the corporation or to the duly appointed agent or person authorized 
to collect such premium, by or before the day it falls due, the policy and all 
payments thereon will become forfeited and void, except as to the right to a 
surrender value or paid-up policy, as in the contract provided. If the payment 
demanded by such notice shall be made within its time limit therefor, it shall 
be taken to be in full compliance with the requirements of the policy in respect 
to the time of such payment; and no such policy shall in any case be forfeited 
or declared forfeited or lapsed until the expiration of 30 days after the mailing 
of such notice. The affidavit of any officer, clerk, or agent of the corporation, 
or of anyone authorized to mail such notice, that the notice required by this 
section has been duly addressed and mailed by the corporation issuing such 
policy, shall be presumptive evidence that such notice has been duly given. No 
action shall be maintained to recover under a forfeited policy unless the same 
is instituted within three years from the day upon which default was made in 
paying the premium, installment, interest, or portion thereof for which it is 
claimed that forfeiture ensued. (1909, c. 884; C.S., s. 6465; 1929, c. 308, s. 1; 1931, 


COL mlLoA ates To) 


The insurance company must give notice 
that the premiums are due and the policy is not 
subject to forfeiture until the statutory time 
after such notice is given. Aiken v. Atlantic Life 
Ins. Co., 173 N.C. 400, 92 S.E. 184 (1917). 

New Policy in Lieu of Policy Issued before 
Statute. — Where an old policy issued before 
this statute was withdrawn and a new policy 
issued after this statute, notice must be given in 
accordance with the statute in order to have a 
legal forfeiture. Garland v. Jefferson Std. Life 
Ins. Co., 179 N.C. 67, 101 S.E. 616 (1919). 

Notice Is Prerequisite to Forfeiture Unless 
Premiums Are Payable Monthly. — Notice that 
any premium or premiums are in default is a 
prerequisite to forfeiture of the policy under this 
section except as to policies on which premiums 
are payable monthly. Wiles v. Nationwide Life 
Ins. Co., 334 F.2d 296 (4th Cir. 1964). 

Notice as to Extension Notes Not Required. 
— Where there has been a default and forfeiture 
and the insured has furnished a_ health 
certificate and secured a reinstatement and an 
extension of time for payment, it is not nec- 
essary to again give the statutory notice of the 
time when the extension notes will become due. 
Philadelphia Life Ins. Co. v. Hayworth, 296 F. 
339 (4th Cir. 1924). 

Notice of Next Premium Not Waiver of For- 
feiture. — Where a policy of life insurance is 


forfeited for failure to pay at maturity a note 
given for extension of payment of premium, the 
mailing of notice of the next regular quarterly 
premium by the insurer in compliance with this 
section, which notice does not demand payment 
of the balance due on the extended premium, is 
not a waiver by the insurer of forfeiture. Sellers 
v. Life Ins. Co., 205 N.C. 355, 171 S.E. 328 (1938). 

Tender Need Not Be Kept Open. — After ten- 
der and failure of insurer to accept the tender 
the insured does not have to keep the tender 
open. An application for reinstatement does not 
alter the insured’s rights, if the policy has not 
been forfeited. Aiken v. Atlantic Life Ins. Co., 
173 N.C. 400, 92 S.E. 184 (1917). 

Limitation of Actions. — In an action for the 
recovery of premiums paid on forfeited policies 
issued on the lives of relatives, where the evi- 
dence was to the effect that these policies were 
canceled for the nonpayment of premiums on 
March 19, 1936, and that summons was issued 
February 17, 1942, the action was barred by this 
section and § 1-52. Bynum v. Life Ins. Co., 222 
N.C. 742, 24 §.E.2d 613 (1948). 

Cited in Felts v. Shenandoah Life Ins. Co., 221 
N.C. 148, 19 S.E.2d 259 (1942); Abrams v. Met- 
ropolitan Life Ins. Co., 223 N.C. 500, 27 S.E.2d 
148 (1943); Abrams v. Metropolitan Life Ins. Co., 
224 N.C. 1, 29 S.E.2d 130 (1944). 
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§ 58-208. Minimum premium rates for assessment life insurance 
companies. — No assessment life insurance corporation, organization or 
association of any kind issuing policies or contracts upon the life of any resident 
of this State shall hereafter be organized or licensed by the Commissioner of 
Insurance unless such corporation, organization or association adopt premium 
rates based upon the attained age of the assured at the time of issuance of the 
contract and such rates shall not be less than those fixed by the American 
Experience Table of Mortality or any other recognized table of mortality 
approved by the Commissioner of Insurance. Nothing contained in this section 
shall be construed to affect burial associations regulated under G.S. 58-224 to 
58-241, or railroad burial associations. (1939, c. 161.) 


Editor’s Note. — For comment on this section, 
see 17 N.C.L. Rev. 362. 


§ 58-209. Distribution of surplus in mutual companies. — Every life 
insurance company doing business in this State upon the principle of mutual 
insurance, or the members of which are entitled to share in the surplus funds 
thereof, may distribute the surplus annually, or once in two, three, four, or five 
years, as its directors determine. No payments shall be made to policyholders 
by way of dividends unless the company possesses admitted assets in the amount 
of such payments in excess of its capital and/or minimum required surplus and 
all other liabilities. (1908, c. 586, s. 10; Rev., s. 4776; C. S., s. 6466; 1945, c. 379.) 


§ 58-210. Group life insurance defined. — No policy of group life insurance 
shall be delivered in this State unless it conforms to one of the following 
descriptions: 


(1) A policy issued to an employer, or to the trustee of a fund established 
by an employer, which employer or trustee shall be deemed the 
policyholder, to insure employees of the employer for the benefit of 
persons other than the employer subject to the following requirements: 


a. The employees eligible for insurance under the policy shall be all of 
the employees of the employer, or all of any class or classes thereof 
determined by conditions pertaining to their employment. The 
policy may provide that the term “employees” shall include the 
employees of one or more subsidiary corporations, and the 
employees, individual proprietors, and partners of one or more 
affiliated corporations, proprietors or partnerships if the business 
of the employer and of such affiliated corporations, proprietors or 
partnerships is under common control through stock ownership, 
contract, or otherwise. The policy may provide that the term 
“employees” shall include the individual proprietor or partners if 
the employer is an individual proprietor or a partnership. The policy 
may provide that the term ‘employees’ shall include retired 
employees. The term ‘employer’ as used herein may be deemed 
to include any county, municipality, or the proper officers, as such, 
of any unincorporated municipality or any department, division, 
agency, instrumentality or subdivision of a county, unincorporated 
municipality or municipality. In all cases where counties, 
municipalities or unincorporated municipalities or any officer, 
agent, division, subdivision or agency of the same have heretofore 
entered into contracts and purchased group life insurance for their 
employees, such transactions, contracts and insurance and the 
purchase of the same is hereby approved, authorized and validated. 


b. The premium for the policy shall be paid by the policyholder, either 
wholly from the employer’s funds or funds contributed by him, or 
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partly from such funds and partly from funds contributed by the 
insured employees. No policy may be issued on which the entire 
premium is to be derived from funds contributed by the insured 
employees. A policy on which part of the premium is to be derived 
from funds contributed by the insured employees may be placed 
in force only if at least seventy-five percent (75%) of the then 
hs employees, excluding any as to whom evidence of 
individual insurability is not satisfactory to the insurer, elect to 
make the required contributions. A policy on which no part of the 
premium is to be derived from funds contributed by the insured 
employees must insure all eligible employees, or all except any as 
to whom evidence of individual insurability is not satisfactory to 
the insurer. 


c. The policy must cover at least 10 employees at date of issue. 
d. The amounts of insurance under the policy must be based upon some 


plan precluding individual selection either by the employees or by 
the employer or trustee. No policy may be issued eel provides 
insurance on any employee which together with any other 
insurance under any group life insurance policy or policies issued 
to the employer or to the trustee of a fund established in whole 
or in part by the employer exceeds one hundred thousand dollars 
($100,000), except that this limitation shall not apply to amounts 
of group permanent life insurance issued in connection with a 
pension or profit-sharing plan. 


(2) A policy issued to a creditor, who shall be deemed the policyholder, to 


insure debtors of the creditor, subject to the following requirements: 
a. The debtors eligible for insurance under the policy shall be all of the 


debtors of the creditor whose indebtedness is repayable in 
installments, or all of any class or classes thereof determined by 
conditions pertaining to the indebtedness or to the purchase giving 
rise to the indebtedness. The policy may provide that the term 
“debtors” shall include the debtors of one or more subsidiary 
corporations, and the debtors of one or more affiliated 
corporations, proprietors or erage ups if the business of the 
policyholder and of such affiliated corporations, proprietors or 
partnerships is under common control through stock ownership, 
contract or otherwise. 


b. The premium for the policy shall be paid by the policyholder, either 


from the creditor’s funds, or from charges collected from the 
insured debtors, or from both. A policy on which part or all of the 
premium is to be derived from the collection from the insured 
debtors or identifiable charges not required of uninsured debtors 
shall not include, in the class or classes of debtors eligible for 
insurance, debtors under obligations outstanding at its date of 
issue without evidence of individual insurability unless at least 
seventy-five percent (75%) of the then eligible debtors elect to pay 
the required charges. A policy on which no part of the premium 
is to be derived from the callenan of such identifiable charges 
must insure all eligible debtors, or all except any as to whom 
evidence of individual insurability is not satisfactory to the insurer. 


c. The policy may be issued only if the group of eligible debtors is then 


receiving new entrants at the rate of at least 100 persons yearly, 
or may reasonably be expected to receive at least 100 new entrants 
during the first policy year, and only if the policy reserves to the 
insurer the right to require evidence of individual insurability if 
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less than seventy-five percent (75%) of the new entrants become 
insured. 

d. The amount of life insurance on the life of any debtor shall at no 
time exceed the amount owed by him which is repayable in 
installments to the creditor, or ten thousand dollars ($10,000), 
whichever is less. 

e. The insurance shall be payable to the policyholder. Such payment 
shall reduce or extinguish the unpaid indebtedness of the debtor 
to the extent of such payment. 

(3) A policy issued to a labor union, which shall be deemed the policyholder, 
to insure members of such union for the benefit of persons other than 
the union or any of its officials, representatives or agents, subject to 
the following requirements: 

a. The members eB eae for insurance under the policy shall be all of 
the members of the union, or all of any class or classes thereof 
determined by conditions pertaining to their employment, or to 
membership in the union, or both. 

b. The premium for the policy shall be paid by the policyholder, either 
wholly from the union’s funds, or nate from such funds and 
partly from funds contributed by the insured members specifically 
for their insurance. No policy may be issued on which the entire 
premium is to be derived from funds contributed by the insured 
members specifically for their insurance. A policy on which part 
of the premium is to be derived from funds contributed by the 
insured members specifically for their insurance may be placed in 
force only if at least seventy-five percent (75%) of the then eligible 
members, excluding any as to whom evidence of individual 
insurability is not satisfactory to the insurer, elect to make the 
required contributions. A policy on which no part of the premium 
is to be derived from funds contributed by the insured members 
specifically for their insurance must insure all eligible members, 
or all except any as to whom evidence of individual insurability is 
not satisfactory to the insurer. 

c. The policy must cover at least 25 members at date of issue. 

d. The amounts of insurance under the policy must be based upon some 
plan precluding individual selection Bihey by the members or by 
the union. No policy may be issued which provides insurance on 
any union member which together with any other insurance under 
any group life insurance policies, issued to the union exceeds one 
nite thousand dollars ($100,000). 

(4) A policy issued to the trustee of a fund established by two or more 
employers in the same industry or kind of business or by two or more 
labor unions, which trustee shall be deemed the policyholder, to insure 
employees of the employers or members of the unions for the benefit 
of persons other than the employers or the unions, subject to the 
following requirements: 

a. The persons eligible for insurance shall be all of the employees of 
the employers or all of the members of the unions, or all of any 
class or classes thereof determined by conditions pertaining to 
their employment, or to memberships in the unions, or to both. The 
policy may provide that the term “employees” shall include the 
individual proprietor or partners if an employer is an individual 
proprietor or a partnership. The policy may provide that the term 
‘employees’ shall include the trustee or the employees of the 
trustee, or both, if their duties are principally connected with such 
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trusteeship. The policy may provide that the term ‘‘employees”’ 
shall include retired employees. 

b. The premium for the policy shall be paid by the trustee wholly from 
funds contributed by the employers of the insured persons. The 
policy must insure all eligible persons, or all except any as to whom 
evidence of individual insurability is not satisfactory to the insurer. 

ce. The policy must cover at least 100 persons at date of issue. 

d. The amounts of insurance under the policy must be based upon some 
plan precluding individual selection either by the insured persons 
or by the policyholder, employers, or unions. No policy may be 
issued which provides insurance on any person, which together 
with any other insurance under any group life insurance policy or 
policies issued to the employers, or any of them, or to the trustee 
of a fund established in whole or in part by the employers, or any 
of them, exceeds one hundred thousand dollars ($100,000), except 
that this limitation shall not apply to amounts of group permanent 
life insurance issued in connection with a pension or profit-sharing 
plan. 

(5) A policy issued to an association of persons having a common 
professional or business interest, which association shall be deemed the 
policyholder, to insure members of such association for the benefit of 
persons other than the association or any of its officials, 
representatives or agents, subject to the following requirements: 

a. Such association shall have had an active existence for at least two 
years immediately preceding the purchase of such insurance, was 
formed for purposes other than procuring insurance and does not 
derive its funds principally from contributions of insured members 
toward the payment of premiums for the insurance. 

b. The members eligible for insurance under the policy shall be all of 
the members of the association or all of any class or classes thereof 
determined by conditions pertaining to their employment, or the 
membership in the association, or both. The policy may provide that 
the term ‘‘members”’ shall include the employees of members, if 
their duties are principally connected with the member’s business 
or profession. 

c. The premium for the policy shall be paid by the policyholder, either 
wholly from the association’s funds, or partly from such funds and 
partly from funds contributed by the insured members specifically 
for their insurance. No policy may be issued on which the entire 
premium is to be derived from funds contributed by the insured 
members specifically for their insurance, nor if the Commissioner 
finds that the rate of such contributions will exceed the maximum 
rate customarily charged employees insured under like group life 
insurance policies issued in accordance with the provisions of 
subdivision (1). A policy on which part of the premium is to be 
derived from funds contributed by the insured members 
specifically for their insurance may be placed in force only if at 
least seventy-five percent (75%) of the then eligible members, 
excluding any as to whom evidence of individual insurability is not 
satisfactory to the insurer, elect to make the required 
contributions. A policy on which no part of the premium is to be 
derived from ata contributed by the insured members 
specifically for their insurance must insure all eligible members, 
or all except any as to whom evidence of individual insurability is 
not satisfactory to the insurer. 

d. The policy must cover at least 25 members at date of issue. 
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e. The amounts of insurance under the policy must be based upon some 
plan precluding individual selection either by the members or by 
the association. No policy may be issued which provides insurance 
on any member which together with any other insurance under any 
group life insurance policies issued to the association exceeds one 
hundred thousand dollars ($100,000). 

(6) Notwithstanding the provisions of this section, or any other provisions 
of law to the contrary, a policy may be issued to the employees of the 
State or any other political subdivision where the entire amount of 
premium therefor is paid by such employees. (1925, c. 58, s. 1; 1931, c. 
328; 1948, c. 597, s. 1; 1947, c. 884; 1951, c. 800; 1955, c. 1280; 1957, c. 
998) L959/c) 287; 19653c.869;/1971,:c. 516; 1973, ea249)) 


Editor’s Note. — The 1973 amendment in- ion of Attorney General to Mr. A.C. Barefoot, 


serted “life” preceding “insurance” and substi- 
tuted “ten thousand dollars ($10,000)” for 
“$5,000” in paragraph d of subdivision (2). 

For comment on the former section and 
amendments thereto, see 3 N.C.L. Rev. 145; 12 
N.C.L. Rev. 167; 21 N.C.L. Rev. 355. For com- 
ment on the 1947 amendment, see 25 N.C.L. Rev. 


Jr., Chairman, Teachers’ and State Employees’ 
Benefits Study Commission, 40 N.C.A.G. 631 
(1970). 
Quoted in Newsome v. Prudential Ins. Co. of 
America, 4 N.C. App. 161, 166 S.E.2d 487 (1969). 
Cited in Clayton v. Prudential Ins. Co. of 
America, 4 N.C. App. 48, 165 S.E.2d 763 (1969). 


432. 
Inapplicability of Statutory Limit on 
Amount of Group Life Insurance. — See opin- 


§ 58-211. Group life insurance standard provisions. — No policy of group 
life insurance shall be delivered in this State unless it contains in substance the 
following provisions, or provisions which in the opinion of the Commissioner are 
more favorable to the persons insured, or at least as favorable to the persons 
insured and more favorable to the policyholder, provided, however, (i) that 
subdivisions (6) to (10) inclusive shall not apply to policies issued to a creditor 
to insure debtors of such creditor; (ii) that the standard provisions required for 
individual life insurance policies shall not apply to group life insurance policies; 
and (ili) that if the group life insurance policy is on a plan of insurance other 
than the term plan, it shall contain a nonforfeiture provision or provisions which 
in the opinion of the Commissioner is or are equitable to the insured persons 
and to the policyholder, but nothing herein shall be construed to require that 
group life insurance policies contain the same nonforfeiture provisions as are 
required for individual life insurance policies: 


(1) A provision that the policyholder is entitled to a grace period of 31 days 
for the payment of any premium due except the first, during which 
grace period the death peneat coverage shall continue in force, unless 
the policyholder shall have given the insurer written notice of 
discontinuance in advance of the date of discontinuance and in 
accordance with the terms of the policy. The policy may provide that 
the policyholder shall be liable to the insurer for the payment of a pro 
rata pea for the time the policy was in force during such grace 
period. 


(2) A provision that the validity of the policy shall not be contested, except 
for nonpayment of premiums, after it has been in force for two years 
from its date of issue; and that no statement made by any person 
insured under the policy relating to his insurability shall be used in 
contesting the a tiditt of the insurance with respect to which such 
statement was made after such insurance has been in force prior to the 
contest for a period of two years during such person’s lifetime nor 
unless it is contained in a written instrument signed by him. 
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(3) A provision that a copy cf the application, if any, of the policyholder shall 
be attached to the policy when issued, that all statements made by the 
policyholder or by the persons insured shall be deemed representations 
and not warranties, and that no statement made by any person insured 
shall be used in any contest unless a copy of the instrument containing 
the statement is or has been furnished to such person or to his 
beneficiary. 

(4) A provision setting forth the conditions, if any, under which the insurer 
reserves the right to require a person eligible for insurance to furnish 
evidence of individual insurability satisfactcry to the insurer as a 
condition to part or all of his coverage. 

(5) A provision specifying an equitable adjustment of premiums or of 
benefits or of both to be made in the event the age of a person insured 
has been misstated, such provision to contain a clear statement of the 
method of adjustment to be used. 

(6) A provision that any sum becoming due by reason of the death of the 
person insured shall be payable to the beneficiary designated by the 
person insured, subject to the provisions of the policy in the event there 
is no designated beneficiary as to all or any part of such sum living at 
the death of the person insured, and subject to any right reserved by 
the insurer in the policy and set forth in the certificate to pay at its 
option a part of such sum not exceeding two hundred fifty dollars 
($250.00) to any person appearing to the insurer to be equitably entitled 
thereto by reason of having incurred funeral or other expenses incident 
to the last illness or death of the person insured. 

(7) A provision that the insurer will issue to the policyholder for delivery 
to each person insured an individual certificate setting forth a 
statement as to the insurance protection to which he is entitled, to 
whom the insurance benefits are payable, and the rights and conditions 
set forth in (8), (9) and (10) following. 

(8) A provision that if the insurance, or any portion of it, on a person covered 
under the policy ceases because of termination of employment or of 
membership in the class or classes eligible for coverage under the 
policy, such person shall be entitled to have issued to him by the insurer, 
without evidence of insurability, an individual policy of life insurance 
without disability or other supplementary benefits, provided application 
for the individual policy shall be made, and the first premium paid to 
the insurer, within 31 days after such termination, and provided further 
that, 

a. The individual policy shall, at the option of such person, be on any 
one of the forms, except term insurance, then customarily issued 
by the insurer at the age and for the amount applied for; 

b. The individual policy shall be in an amount not in excess of the 
amount of life insurance which ceases because of such termination, 
provided that any amount of insurance which shall have matured 
on or before the date of such termination as an endowment payable 
to the person insured, whether in one sum or in instaliments or in 
the form of an annuity, shall not, for the purposes of this provision, 
be included in the amount which is considered to cease because of 
such termination; and 

c. The premium on the individual policy shall be at the insurer’s then 
customary rate applicable to the form and amount of the individual 
policy, to the class of risk to which such person then belongs, and 
to his age attained on the effective date of the individual policy. 

(9) A provision that if the group policy terminates or is amended so as to 
terminate the insurance of any class of insured persons, every person 
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insured thereunder at the date of such termination whose insurance 
terminates and who has been so insured for at least five years prior 
to such termination date shall be entitled to have issued to him by the 
insurer an individual policy of life insurance, subject to the same 
conditions and limitations as are provided by (8) above, except that the 
group policy may provide that the amount of such individual policy shall 
not exceed the smaller of (1) the amount of the person’s life insurance 
protection ceasing because of the termination or amendment of the 
group policy, less the amount of any life insurance for which he is or 
becomes eligible under any group policy issued or reinstated by the 
same or another insurer within 31 days after such termination, and (ii) 
two thousand dollars ($2,000). 

(10) A provision that if a person insured under the group policy dies during 
the pericd within which he would have been entitled to have an 
individual policy issued to him in accordance with (8) or (9) above and 
before such an individual policy shall have become effective, the 
amount of life insurance which he would have been entitled to have 
issued to him under such individual policy shall be payable as a claim 
under the group policy, whether or not application for the individual 
policy or the payment of the first premium therefor has been made. 
Ca Co: See Ao. Cot ee Loe CBOs 


Editor’s Note. — For comment on the 1943 Applied in Haneline v. Turner White Casket 
amendment, see 21 N.C.L. Rev. 355; on the 1947 ~=£Co., 238 N.C. 127, 76 S.E.2d 372 (1958). 
amendment, see 25 N.C.L. Rev. 435. Cited in Conger v. Travelers Ins. Co., 266 N.C. 

This section relates to a policy of life insur- 496, 146 S.E.2d 462 (1966); Newsome v. Pruden- 
ance delivered in this State. Clayton v. Pruden- tial Ins. Co. of America, 4 N.C. App. 161, 166 
tial Ins. Co. of America, 4 N.C. App. 48, 165 8.E.2d 487 (1969). 

S.E.2d 763 (1969). 


§ 58-211.1. Group annuity contracts defined; requirements. — Any policy 
or contract, except a joint, reversionary or survivorship annuity contract, 
whereby annuities are payable dependent upon the continuation of the lives of 
more than one person, shall be deemed a group annuity contract. The person, 
firm or corporation to whom or to which such contract is issued, as herein 
provided, shall be deemed the holder of such contract. The term “‘annuitant”’ as 
used herein, refers to any person upon whose continued life such annuity is 
dependent. No authorized insurer shall deliver or issue for delivery in this State 
any group annuity contract except upon a group of annuitants which conforms 
to the following: under a contract issued to an employer, or to the trustee of 
a fund established by an employer or two or more employers in the same 
industry or kind of business, the stipulated payments on which shall be paid by 
the holder of such contract either wholly from the employer’s funds or funds 
contributed by him, or partly from such funds and partly from funds contributed 
by the employees covered by such contract, and providing a plan of retirement 
annuities under a plan feo permits all of the employees of such employer or 
of any specified class or classes thereof to become annuitants. Any such group 
of employees may include retired employees, and may include officers and 
managers as employees, and may include the employees of subsidiary or 
affiliated corporations of a corporation employer, and may include the individual] 
proprietors, partners and employees of affiliated individuals and firms 
Sea by the holders through stock ownership, contract or otherwise. (1947, 
ee AR 3 


Editor’s Note. — For comment on this section, 
see 25 N.C.L. Rev. 437. 
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§ 58-211.2. Employee life insurance defined. — Employee life insurance is 
hereby declared to be that plan of life insurance other than salary savings life 
insurance under which individual policies are issued to the employees of any 
employer where such policies are issued on the life of more than one employee 
at date of issue. Premiums for such policies shall be paid by the employer or 
the trustee of a fund established by the employer either wholly from the 
employer’s funds, or funds contributed by him, or partly from such funds and 
nen from funds contributed by the insured employees. (1947, c. 721; 1957, c. 
1008. 


Editor’s Note. — For comment on this section, 
see 25 N.C.L. Rev. 436. 


§ 58-211.3. Assignment of interest in group policies and annuity contracts. 
— Any individual insured under a group insurance policy or group annuity 
contract shall have the right, unless expressly prohibited under the terms of the 
policy or contract of insurance, to assign to any other person his rights and 
benefits under the policy or contract, including, but not limited to the right to 
designate the beneficiary or beneficiaries and the right of conversion guaranteed 
by G.S. 58-211, and, subject to the provisions of the policy relating to 
assignments thereunder, any such assignment, made either before or after April 
28, 1969, shall be valid for the purpose of vesting in the assignee all such rights 
and benefits so assigned. (1969, c. 319.) | 


§ 58-212. Voting power under policies of group life insurance. — In ever 
group policy issued by a domestic life insurance company, the employer Rall 
be deemed to be the policyholder for all purposes within the meaning of this 
Chapter, and, if entitled to vote at meetings of the company, shall be entitled 
to one vote thereat. (1925, c. 58, s. 3.) 


§ 58-213. Exemption from execution. — No policy of group insurance, nor 
the proceeds thereof, when paid to any employee or employees thereunder, shall 
be hable to attachment, garnishment, or other process, or to be seized, taken, 
appropriated or applied by any legal or equitable process or operation of law, 
to pay any debt or liability of such employee, or his beneficiary, or any other 
person who may have a right thereunder, either before or after payment; but 
the proceeds thereof, when made payable to the estate of the employee insured, 
shall constitute a part of the estate of such employee available for the payment 
of debts. (1925, c. 58, s. 4; 1957, c. 1361.) 


ARTICLE 23. 
Registered Policies. 


§ 58-214. Deposits to secure registered policies. — Any life insurance 
company, incorporated under the laws of this State, may deposit with the 
Commissioner securities of the kind authorized for the investment of the funds 
of life insurance companies, which shall be legally transferred by it to him as 
Commissioner and his successors for the common benefit of all the holders of 
its “registered” policies and annuity bonds issued under the provisions of this 
Article; and these securities shall be held by him and his successors in office 
in trust for the purposes and objects specified herein. 

All securities offered to the Commissioner for deposit under this section shall 
be received and held pursuant to regulations promulgated by the Commissioner. 
(1905, c. 504, s. 12; Rev., s. 4780; 1909, c. 920, ss. 1, 2; 1911, c. 140, s. 1; 1917, 
0:19), 8) 2yG. Sa Sih46elS4b eens) 
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Cross References. — As to investments in of Housing and Urban Development, etc., see § 
bonds guaranteed by the United States, see § 538-45. See also § 53-60 as to investments in fed- 
53-44, As to investments in bonds and notes _ eral farm loan bonds, and see § 142-29 as to in- 
secured by mortgages insured by the Secretary vestments in refunding bonds of North Carolina. 


§ 58-215. Additional deposits may be required. — Each company which has 
made deposits herein provided for shall make additional deposits from time to 
time, as the Commissioner of Insurance prescribes, in amounts of not less than 
five thousand dollars ($5,000) and of such securities as are described in the 
preceding section [G.S. 58-214], so that the admitted value of the securities 
deposited shall equal the net value of the registered policies and annuity bonds 
issued by the company, less such liens not exceeding such value as the compan 
has against it. The Commissioner shall annually value or cause to be valued suc 
policies and shall prepare an estimate based upon probable changes in the 
minimum amounts to be kept on deposit for each month of the ensuing year. 
(S05 cepU4e Saloshevinsa4 1ols L9098C 9201S. 57119] 1 ac. Aes Cen Ol 
s: 3; G. S., S. 6408; 1945. c. 379:) 


§ 58-216. Withdrawal of deposits. — Any such company whose deposits 
exceed the net value of all registered policies and annuity bonds it has in force, 
less such liens not exceeding such value as the company holds against them, may 
withdraw such excess or it may withdraw any of such securities at any time by 
depositing in their place others of equal value and of the character authorized 
by law; and as long as such company remains solvent and keeps up its deposits, 
as herein required, it may collect the interest and coupons on the securities 
deposited as they accrue; and any life insurance company may withdraw such 
securities by and with the consent of the policyholder only; and in case of such 
withdrawal, the certificate of registration in each case must be surrendered for 
cancellation, or a receipt from the policyholder, satisfactory to the Commissioner 
of Insurance, must be produced before such withdrawal of deposits shall be 
allowed: (1905; c2504):s.18;)Rev..1s.)4782; 1911 ¢) 134; C.S.; s: 6469.) 


§ 58-217: Repealed by Session Laws 1945, c, 379. 


§ 58-218. Record of securities kept by Commissioner; deficit made good. 
— The Commissioner of Insurance shall keep a careful record of the securities 
deposited by each company, and when furnishing the annual certificates of value 
required in this Article, he may enter thereon the face and market value of the 
securities deposited by such company. If at any time it appears from such 
certificate or otherwise that the value of securities held on deposit is less than 
the net value of the registered policies and annuity bonds issued by such 
companies, it is not lawful for the Commissioner of Insurance to execute the 
certificate on any additional policies or annuity bonds of such company until it 
has made good the deficit. If any company fails or neglects to make such deposits 
for 60 days the Commissioner may suspend its license to do business until such 
deposit be made. (1905, c. 504, s. 16; Rev., s. 4784; C. S., s. 6471; 1945, c. 379.) 


§ 58-219. Registered policies certified. — After making the deposits 
provided for in this Article no company may issue a policy of insurance or 
endowment or an annuity bond known or designated as “registered” unless it 
has upon its face a certificate in the following words: “This policy or annuity 
bond is registered and secured by pledge of bonds, stocks, or securities deposited 
with this Department as ihr ag by law,” which certificate shall be signed b 
the Commissioner of Insurance and sealed with the seal of his office. Suc 
policies and bonds shall be known as “registered” policies and annuity bonds, 
and a sample copy of such kind, class, and issue shall be kept in the office of 
the Commissioner of Insurance. All policies and bonds of each kind and class 
issued, and the copies thereof, filed in the office of the Commissioner of 
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Insurance must have imprinted thereon some appropriate designating letter, 
combination of letters or terms identifying the special forms of contract, 
together with the year of adoption of such form, and whenever any change or 
modification is made in the form of contracts, policy, or bond, the designating 
letters or terms and year of adoption thereon shall be changed accordingly. 
(1905; ¢. 50462138 Revaisi/478d;)G. on sab472;) 


§§ 58-220, 58-221: Repealed by Session Laws 1945, c. 379. 


§ 58-222. Power of Commissioner in case of insolvency. — If at any time 
the affairs of a life insurance company which has deposited securities under the 
provisions of this Article, in the opinion of the Commissioner of Insurance, 
appear in such condition as to render the issuing of additional policies and 
annuity bonds by such company injurious to the public interest, the 
Commissioner of Insurance may take such proceedings against the company as 
are authorized by law tc be taken against other insolvent companies, and said 
companies are in all respects subject to the provisions of law affecting other 
companies. (1905, c. 504, s. 20; Rev., s. 4788; C. 8., s. 6475.) 


§ 58-223. Fees for registering policies. — Every company making deposits 
under the provisions of this Article must pay to the Commissioner of Insurance 
for each certificate on registered policies or annuity bonds, including seal, a fee 
of fifty cents (50¢) for those exceeding ten thousand dollars ($10,000) in amount 
and twenty-five cents (25¢) for all under ten thousand dollars ($10,000) in 
amount, except policies for one hundred dollars ($100.00) and not exceeding five 
hundred dollars ($500.00) the fee shall be fifteen cents (15¢); for policies of one 
hundred dollars ($100.00) or less the fee shall be ten cents (10¢). (1905, c. 504, 
suAluRey) SnA7SONGisl is: 6470019456 ca ano.) 


§ 58-223.1. Registration of policies. — After January 1, 1947, the 
Commissioner shall not register any new policies that are issued by any 
company, nor accept any deposits covering reserves on business thereafter 
written. (1945, c. 379.) 


ARTICLE 24. 
Mutua! Burial Associations. 


§ 58-224. Mutual burial associations placed under supervision of Burial 
Association Commissioner. — Al] mutual burial associations now organized 
and operating in the State of North Carolina, and all mutual burial associations 
hereafter organized and operating within said State, shall be under the general 
supervision of a Burial Association Commissioner to be appointed by the 
Governor of the State of North Carolina, whose term shall be for a period of 
four years and his salary to be fixed by the Governor subject to the approval 
of the Advisory Budget Commission. (1941, c. 130, s. 2; 1957, ¢. 541, s. 4.) 


§ 58-224.1. North Carolina Mutual Burial Association Commission; 
membership; election; duties. — There is hereby created the North Carolina 
Mutual Burial Association Commission to be composed of five members. 

(1) Initial Commission. — The members of the initial Commission shall be 
elected and chosen as follows: 

a. The North Carolina Burial Association Commissioner, the president 
and vice-president of the North Carolina Funeral Directors 
Association shall unanimously select the names of four persons 
who are members of said association and are mutual burial 
association officers. The four names so selected shall be printed 
on a ballot by the Commissioner and one ballot mailed to each 
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burial association operator in the State who is or would be eligible 
to join said association. No burial association operator shall be 
entitled to more than one ballot. Each operator shall vote for two 
names on the ballot and shall return the ballot by posting same in 
the mail on or before November 15, 1967, to the Burial Association 
Commissioner. The two persons receiving the highest number of 
votes shall be deemed elected to the Commission. The person 
receiving the highest number of votes shall serve for a term of five 
years and the person receiving the second highest number of votes 
shall serve for two years. If less than two or more than two persons 
are voted for, the ballot shall be void. The names of persons may 
be “written in” on the ballot. In case of a tie, the winner shall be 
chosen by lot, unless the two persons receiving the greatest 
number of votes tie, in which case both shall be deemed elected and 
the person to serve the five-year term on the Commission shall be 
chosen by lot. 


b. The North Carolina Burial Association Commissioner, the president 


and vice-president of the Funeral Directors and Morticians 
Association of North Carolina shall unanimously select the names 
of two persons who are members of said association and are mutual 
burial association officers. The names of the two persons so 
selected shall be printed on a ballot by the Commissioner and one 
ballot mailed by him to each burial association operator in the State 
who is or would be eligible to join said association. No burial 
association operator shall be entitled to more than one vote. Each 
operator snall vote for one name on the ballot and shall return the 
ballot by mail by posting same on or before November 15, 1967, 
to the Burial Association Commissioner. The person receiving the 
highest number of votes shall be deemed elected to the Commission 
and shall serve for a term of four years. The name of a person may 
be “written in” on a ballot. In case of a tie vote, the winner shall 
be selected by lot. 


ce. The North Carolina Burial Association Commissioner, the president 


and vice-president of the North Carolina Perpetual Care Cemetery 
Association shall unanimously select the names of two persons who 
are members of said association and are perpetual care cemetery 
operators. The names of the two persons so selected shall be 
printed on a ballot by the Commissioner and one ballot mailed b 
him to each perpetual care cemetery operator in the State. Eac 
operator shal vote for one name on the ballot and shall return the 
ballot by mail to the Commissioner by posting same on or before 
November 15, 1967. No operator shall be entitled to more than one 
vote. The name of a person may be “written in’ on a ballot. The 
person receiving the highest number of votes shall be deemed 
elected to the Commission and shall serve for a term of one year. 
In case of a tie, the winner shall be selected by lot. 


d. One member of the Commission shall be a citizen of North Carolina, 


who is a member of a mutual burial association authorized by this 
Article. He shall pe appointed by the Governor and shall serve for 
a term of three years. 


e. In the event of a vacancy on the initial Commission by resignation, 


death, or otherwise, a successor to serve for the unexpired term 
shall be chosen within 90 days of the occurrence of the vacancy in 
the same manner as that used to elect or appoint the member of 
the Commission whose seat is vacant. 
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f. At any time between November 20, 1967, and November 25, 1967, 
the Burial Association Commissioner, at his office in Raleigh, shall, 
in the presence of the president of the North Carolina Funeral 

i. Directors Association, the president of the Funeral Directors and 

Morticians Association of North Carolina, and the president of the 

North Carolina Perpetual Care Cemetery Association, or ay 

peru by them designated in their stead, open and tabulate all 

allots received pursuant to this section. The results of the election 

shall be mailed to any person requesting same and shall be 

published in at least three newspapers having, in the opinion of the 
Commissioner, general circulation in the area they serve. 


g. All initial members of the Commission shall take office on the first 
Monday in December 1967, and shall serve until their successors 
are elected or appointed (as the case may be) and qualified. 

(2) After the terms of the initial members of the Commission or their 
successors to serve unexpired terms, have expired, all five members 
of the Commission shall serve for a term of five years and shall be 
elected or appointed, as the case may be, as follows: 


a. At least 90 days prior to the expiration of the term of the Commission 
member who was elected pursuant to the provisions of subdivision 
(1)a or (l)e, the persons who were eligible to vote under the 
provisions of subdivision (1)a shall nominate and elect a successor, 
under such rules and regulations as they shall determine, as 
approved by the North Carolina Burial Commission, provided that 
all mutual burial association operators shall be entitled to vote. The 
person so elected shall be certified to the Burial Association 
Commissioner by the president of the North Carolina Funeral 
Directors Association as qualifying under the requirements of 
subdivision (1)a. 

b. At least 90 days prior to the expiration of the term of the Commission 
member who was elected pursuant to the provisions of subdivision 
(1)b or (1)e, the persons who were eligible to vote under the 
provisions of subdivision (1)b shall nominate and elect a successor, 
under such rules and regulations as they shall determine; as 
approved by the North Carolina Burial Commission, provided that 
all mutual burial operators shall be entitled to vote. The person so 
elected shall be certified to the Burial Association Commissioner 
by the president of the Funeral Directors and Morticians 
Association of North Carolina as qualifying under the requirement 
of subdivision (1)b. 

c. At least 90 days prior to the expiration of the term of the Commission 
member who was elected pursuant to the provisions of subdivision 
(1)ec or (1)e, the persons who were eligible to vote under the 
provisions of subdivision (1)c shall nominate and elect a successor 
under such rules and regulations as they shall determine; as 
SP RESLED by the North Carolina Burial Commission, provided that, 
all perpetual care cemetery operators in North Carolina shall be 
entitled to vote. The person so elected shall be certified to the 
Burial Association Commissioner by the president of the North 
Carolina Perpetual Care Cemetery Association as qualifying under 
the requirements of subdivision (1)c. 

d. In the event that any association, entitled by the provisions of this 
Article to representation on the North Carolina Mutual Burial 
Association Commission, shall fail to select by November 1 of the 
year of the expiring term, persons for the election to membership 
on the Commission, the Commissioner may declare the seat vacant 
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and appoint, from the appropriate association, any person or 
persons to serve the term of ifs vacant seat(s). 

e. Any vacancy on the Commission, other than on the initial 
Commission, as provided in subdivision (1)e, shall be filled by 
election by the appropriate organization within 90 days of the 
vacancy, or by appointment of the Governor, as the case may be, 
such election or appointment to be for the unexpired term. 

f. Other than the initial Commission, no member may be elected for two 
successive terms. 

(3) All members of the Commission, before assuming the duties of their 
office, shall take an oath for the faithful performance of their duties. 

(TOGTPCETITOT Ss. 14) 


State Government Reorganization. — The partment of Commerce by § 148A-184, enacted 
Burial Commission was transferred to the De- _ by Session Laws 1971, c. 864. 


§ 58-224.2. Duties of Commission; meetings; Burial Commissioner; 
secretary. — It shall be the duty of the North Carolina Mutual Burial 
Commission to supervise, pursuant to this Article, all burial associations 
authorized by this Article to operate in North Carolina, to determine that such 
associations are operated in conformity with this Article and pursuant to the 
rules and regulations of the Commission adopted pursuant to this Article; to 
assist the Commissioner with prosecution of violations of this Article or rules 
and regulations adopted pursuant thereto; to counsel with and advise the Burial 
Association Commissioner in the performance of his duties and to protect the 
interests of members of mutual burial associations. 


The Burial Association Commissioner, with the consent of the Commission, 
and after a public hearing, may promulgate reasonable rules and regulations 
for the enforcement of this Article and in order to carry out the intent thereof. 
The Commission is authorized and directed to adopt specific rules and 
regulations to provide for the orderly transfer of a member's benefits in cash 
or merchandise and services from the official funeral director of the member’s 
association to any funeral establishment registered under the provisions of G.S. 
90-210.17 and which furnishes a funeral service, or merchandise, or both, for 
the burial of the member. 


The Commission shall elect its own chairman, who shall vote only when the 
Commission is evenly divided. 


The Commission shall hold regular meetings at least twice each year, and 
more often if called by the Commissioner, in Raleigh, or such place in North 
Carolina as the Commissioner may direct. Special meetings of the Commission 
may also be called in Raleigh, or such other place in North Carolina as they may 
direct, by a majority of the Commission. 


The Burial Association Commissioner shall serve as secretary of the 
Commission and shall keep minutes of all regular and special meetings. 


All regular or special meetings of the Commission, unless a majority of the 
members of the Ab mmdsiot vote otherwise, shall be open to the Acne. All 
regular meetings shall be advertised in at least three newspapers having 
intercounty circulation in North Carolina. 


Members of the Commission shall receive, when attending such regular or 
special meetings, such per diem, expense allowance and travel allowance as are 
allowed other commissions and boards of the State. The legal adviser to the 
Commission shall be entitled to actual expenses when attending regular or 
special meetings of the Commission held other than in Raleigh. All expenses of 
the Commission shall be paid from funds coming to the Commissioner pursuant 
to this Article. (1967, c. 1197, s. 2; 1971, c. 1151; 1973, c. 1147, s. 1.) 
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Editor’s Note. — The 1973 amendment substi- 
tuted the language beginning “any funeral 
establishment” for “the official funeral director 
of any other mutual burial association in good 
standing under the provisions of this Article” at 
the end of the second sentence of the second 
paragraph. 

Session Laws 1978, c. 1147, s. 2, provides: 
“The provisions of this act shall apply to all 
mutual burial association policies heretofore or 
hereafter issued under the provisions of this Ar- 
ticle.” 

State Government Reorganization. — The 
Burial Commissioner was transferred to the De- 
partment of Commerce by § 148A-188, enacted 
by Session Laws 1971, c. 864. 
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Conflict with § 58-226. — See Adair v. Orrell’s 
Mut. Burial Ass’n, 284 N.C. 534, 201 S.E.2d 905 
(1974). 

Modification to Permit Selection of Funeral 
Director by Decedent’s Representatives Was 
Reasonable. — The modification in the statute 
and regulations which would permit the selec- 
tion of a funeral director by representatives of 
decedent is a reasonable change and would seem 
to be within the general purpose for which the 
association was formed. Present-day society is 
so mobile that provisions which will facilitate 
transfer of benefits would appear to be in the 
public interest. Adair v. Orrell’s Mut. Burial 
Ass’n, 19 N.C. App. 492, 199 $.E.2d 129 (1973), 
aff'd, 284 N.C. 534, 201 S.E.2d 905 (1974). 


§ 58-225: Repealed by Session Laws 1967, c. 1197, s. 3. 


§ 58-226. Requirements as to rules and bylaws. — All burial associations 
now operating within the State of North Carolina, and all burial associations 
hereafter organized and operating within the State of North Carolina shall have 
and maintain rules and bylaws embodying the following: 

Article 1. The name of this association shall be........ , which shall indicate 
that said association is a mutual burial association. 

Article 2. The objects and purposes for which this association is formed and 
the purposes for which it has been organized, and the methods and plan of 
operation of any association already organized, shall be to provide a plan for 
each member of this association for the payment of one funeral benefit for each 
member, which benefit shall consist of a funeral in merchandise and service, with 
no free embalming or free ambulance service included in such benerits. No other 
free service or any other thing free shall be held out, promised or furnished, 
in any case. Such funeral benefit shall be in the amount of one hundred dollars 
($100.00) of merchandise and service, without free embalming or free ambulance 
service, for persons of the age of 10 years and over, or in the amount of fifty 
dollars ($50.00) for persons under the age of 10 years; provided, however, that 
any member of any association may purchase a double benefit (for a total benefit 
of two hundred dollars ($200.00)); however, any additional benefit shall be based 
on the assessment rate as provided in article 6 of this section, at the attained 
age of applicant at the time the double benefit takes effect. The purchase of a 
double benefit shall not be available to any member who cannot fulfill the 
requirements as set forth in article 3 of this section, excluding the payment of 
the twenty-five cents (25¢) membership fee. Any funeral director who sells or 
promotes the sale of a membership shall provide a funeral at a cost of the face 
amount of the policy, or give credit in the amount of the face value on such 
funeral as may be selected by the family of the member of the association. 

Article 3. Any person of either the white or colored race who has passed his 
or her first birthday, and who has not passed his or her sixty-fifth birthday, and 
who is in good health and not under treatment of any physician, nor confined 
in any institution for the treatment of mental or other disease, may become a 
member of such burial association by the payment of a membership fee by such 
person, or for such person, of twenty-five cents (25¢). Applicant’s birthday must 
be written in the application and subject to verification ty any record the Burial 
Association Commissioner may deem necessary to prove or establish a true date 
of the birth of any applicant. 

Article 4. The annual meeting of the association shall be held at........ 
.... (here insert the place, date and hour); each member shall have one vote 
at said annual meeting and 15 members of the association shall constitute a 
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quorum. There shall be elected at the annual meeting of said association a board 
of directors of seven members, each of whom shall serve for a period of from 
one to five years as the membership may determine and until his or her successor 
shall have been elected and qualified. Any member of the board of directors who 
shall fail to maintain his or her Genehig as provided in the rules and bylaws 
of said association, shall cease to be a member of the board of directors and a 
director shall be appointed by the president of said association for the unexpired 
term of such disqualified member. There shall be at least an annual meeting of 
the board of directors, and such meeting shall be held immediately following the 
annual meeting of the membership of the association. The directors of the 
association may, by a majority vote, hold other meetings of which notice shall 
be given to each member by mailing such notice five days before the meetin 
to be held. At the annual meetings of the directors of the association, the boar 
of directors shall elect a president, a vice-president, and a secretary-treasurer. 
The president and vice-president shall be elected from among the directors, but 
the secretary-treasurer may be selected from the director membership or from 
the membership of the association, it being provided that it is not necessary that 
the secretary-treasurer shall be a member of the board of directors. Among 
other duties that the secretary-treasurer may perform, he shall be chargeable 
with keeping an accurate and faithful roll of the membership of this association 
at all times and he shall be chargeable with the duty of faithfully preserving 
and faithfully applying all moneys coming into his hands by virtue of his said 
office. The freien vice-president and secretary-treasurer shall constitute a 
board of control who shall direct the affairs of the association in accordance with 
these articles and the bylaws of the association, and subject to such modification 
as may be made or authorized by an act of the General Assembly. The secretary- 
treasurer shall keep a record of all assessments made, dues collected and 
benefits paid. The books of the association, together with all records and bank 
accounts shall be at all times open to the inspection of the Burial Association 
Commissioner or his duly constituted auditors or representatives. It shall be the 
duty of the secretary or secretary-treasurer of each association to keep the 
books of the association posted up-to-date so that the financial standing of the 
association may be readily ascertained by the Burial Association Commissioner 
or any auditor or representative employed by him. Upon the failure of any 
secretary or secretary-treasurer to comply with this provision, it shall be the 
duty of the Burial Association Commissioner to take charge of the books of the 
association and do whatever work is necessary to bring the books up-to-date. 
The actual costs of said work may be charged the buriai association and shall 
be paid from the thirty percent (80%) allowed by law for the operation of the 
burial association. 


Whenever in the opinion of the Burial Association Commissioner, it is 
necessary to audit the books of any burial association more than three times in 
any calendar year, the Burial Association Commission shall have authority to 
assess such burial association the actual cost of any audit in excess of three per 
calendar year, provided that no more than three audits may be deemed necessary 
unless a discrepancy exists at the last regular audit. Such cost shall be paid from 
the thirty percent (30%) allowed by law for the operation of the burial 
association. 


Every burial association shall file with the Burial Commission an annual 
report of its financial condition on a form furnished to it by the Burial 
Commissioner. Such report shall be filed on or before February 15 of each 
calendar year and han cover the complete financial condition of the burial 
association for the immediate preceding calendar year. The Burial Association 
Commission may levy and collect a penalty of twenty-five dollars ($25.00) for 
each day after February 15 that the report called for herein is not filed. The 
Commission may, in its discretion, grant any reasonable extension of the above 
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filing date without the penalty provided in this section. Such penalty shall be 
paid from the thirty percent (80%) allowed by law for the operation of the burial 
association. Any secretary or secretary-treasurer who fails to file such financial 
report on or before February 15 of each calendar year shall be guilty of a 
misdemeanor and shall be punished by a fine of not in excess of one hundred 
dollars ($100.00) and imprisoned for not in excess of 30 days, or both fined and 
imprisoned. Each day after February 15 that said report is not filed by the 
secretary or secretary-treasurer of a burial association, shall constitute a 
separate offense. 

Article 5. Upon the death of any officer, his successor shall be elected by the 
board of directors for the unexpired term. The president, vice-president and 
secretary-treasurer shall be elected for a term of from one to five years, and 
shall hold office until his successor is elected and qualified, subject to the power 
of the board of directors to remove any officer for good cause shown: Provided, 
that any officer removed by the board of directors shall have the right of appeal 
to the membership of the association, such appeal to be heard at the next ensuing 
annual meeting of said membership. 

Article 6. Each member shall be assessed according to the following schedule 
(or in multiples thereof) at the age of entry of the member: Provided, those 
members joining at ages under 10 shall be charged with the assessment for age 
10 when they reach their tenth birthday: 


ASSESSMENT RATE FOR AGE GROUPS: 


Firstitottenth birthdays passe ens rr S five cents ( 5¢) 
Terthsto-thirtietinbirthday eee ee eS ten cents (10¢) 
Thirtiethsto fiftieth birthday ween ee twenty cents (20¢) 
Biftiethttoisixty-ti ti DIrtiday wee. thirty cents (30¢) 


(Ages shall be defined as having passed a certain birthday instead of nearest 
PIECE} Assessment shall always be made on the entire membership in good 
standing. 

Article 7. No benefit will be paid for natural death occurring within 30 days 
from the date of the certificate of membership, which certificate shall express 
the true date such person becomes a member of this association, and the 
certificate issued shall be in acknowledgment of membership in this association. 
Benefits will be paid for death caused by accidental means occurring any time 
after date of membership certificate. No benefits will be paid in case of suicidal 
death of any member within one year from the date of the membership 
certificate. No agent or other person shall have authority to issue membership 
certificates in the field, but such membership certificates shall be issued at the 
home office of the association by duly authorized officers: the president, vice- 
president or secretary, and a record thereof duly made. 

Article 8. Any member failing to pay any assessment within 30 days after 
notice shall be in bad standing, and unless and until restored, shall not be entitled 
to benefits. Notice shall be presumed duly given when mailed, postage paid, to 
the last known address of such members: Provided, moreover, that notice to the 
head of a family shall be construed as notice to the entire membership of such 
family in said association. Any member or head of a family changing his or her 
address shall give notice to the secretary-treasurer in writing of such change, 
giving the old address as well as the new, and the head of a family notifying 
the secretary-treasurer of change in address shall list with the secretary in such 
notice all the members of his or her family having membership in said 
association. Any member in bad standing may, within 90 days after the date of 
an assessment notice, be reinstated to good standing by the payment of all 
delinquent dues and assessments: Provided such person shall at the same time 
submit to the secretary-treasurer satisfactory evidence of good health, in 
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writing, and no benefit will be paid for natural death occurring within 30 days 
after reinstatement. In case of death caused by accidental means, benefit will 
be in force immediately after reinstatement. Any person desiring to discontinue 
his membership for any reason shall communicate such desire to the secretary- 
treasurer immediately and surrender his or her certificate of membership. Any 
adult member who is the head of a family, and who, with his family, has become 
in bad standing, shall furnish to the secretary-treasurer satisfactory evidence 
of the good health of each member desired to be reinstated in writing. 

Article 9. The benefits herein provided are for the purpose of furnishing a 
funeral and burial service for a deceased member. The service shall be in keepin 
with the services and casket, sold at the same price, similar to that provided tid 
charged by reputable funeral directors of this or other like communities. 

Article 10. It is understood and stipulated that the funeral and burial service 
provided in article 9 hereof shall be rendered by (give name of funeral director 
and town), which funeral director is designated in these rules and bylaws as the 
official funeral director of this association, and such funeral director shall be, 
by the secretary-treasurer of this association, immediately notified upon the 
death of any member, and upon the death of any member it shall be the duty 
of his or her nearest relative to notify the secretary-treasurer of the association 
of the death of such member. In the event a member in good standing shall die 
at a place beyond the territory served by the above-named funeral director, the 
secretary of this association, being notified of such death, shall cause the 
setenaadl to receive a funeral and burial service equal to that provided for in 
these bylaws. The benefits provided for are to be payable to the funeral director 
rendering such funeral and _ burial service, which payment the 
secretary-treasurer is authorized to make. If the secretary-treasurer of the 
association shall fail, on demand, to provide the benefits as listed in article 9 of 
these rules and bylaws by arrangement with the official funeral director servin 
the community in which the services are required, then the benefits shall be aid 
in cash to the representative of the deceased qualified under law to receive such 
payments. 

Article 11. Assessments shall be made as provided in G.S. 58-237.1. Whenever 
possible, assessments will be made at definitely stated intervals so as to reduce 
the cost of collection and to prevent lapse. 

Article 12. In the event the proceeds of one assessment on the entire 
membership does not prove sufficient at any time to yield the benefit provided 
for in these bylaws, then the secretary-treasurer shall notify the Burial 
Association Commissioner who shall be authorized, unless the membership is 
increased to that point where such assessment is sufficient, to cause liquidation 
of said association, and may transfer all members in good standing to a like 
organization or association. 

Article 13. All legitimate operating expenses of the association shall be paid 
out of the assessments, but in no case shall the entire expenses exceed thirty 
percent (30%) of the total of the assessments collected and the net income carried 
upon investment of surplus funds in one calendar year. In the event the 
association fails to cee in the thirty percent (80%) allowed herein by the thirty- 
first day of December of any year, then the amount not used shall be placed 
in the surplus. 

Article 14. Special meetings of the association membership may be called by 
the secretary-treasurer when by him deemed necessary or advisable, and he 
shall call a meeting when petitioned to do so by sixty-six and two-thirds percent 
(667/.%) of the members of said association who are in good standing. 

Article 15. The secretary-treasurer shall, upon satisfactory evidence that 
membership was granted to any person not qualified at the time of entry as 
provided under article 3 of these bylaws, refund any amounts paid as 
assessment, and shall remove the name from the membership roll. 
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Article 16. Any member may pay any number of assessments in advance, in 
which case such member will not Ne further assessed until a like number of 
assessments shall have been levied against the remaining membership. 

Article 17. No person may maintain active membership in two separate burial 
associations and, upon evidence that membership is maintained contrary to this 
article, the secretary-treasurer may call upon such member to forfeit all benefits 
and fees paid in either one or the other of the associations. Any person who is 
found to have maintained membership in two associations shall forfeit all 
benefits and fees paid in the second association of which he became a member, 
unless the membership in the original association was discontinued or such 
association had been placed in liquidation. 

Article 18. Each year, before the annual meeting of the membership of this 
association, the association shall cause to be published in a newspaper of general 
circulation in the county in which such association has its principal place of 


business, or shall cause to be mailed to each member in 
statement showing total income collected, expenses paid an 
such association during the next preceding year. 

hese rules and bylaws shall not be modified, canceled or abridged 


provided for b 
Article 19. 


sree standing a 
burial benefits 


by any association or other authority except by act of the General Assembly of 
OFiiiearolinias Mlo4 eee BURSA eer ee ess. 2: 1945. col 2bns) LL 947: 
CHOUSS Lea Uaue Cav Iess ele namie ee eed Dy C209; SSiid,4:.196 (C11 197; 


S42; OOo, Cr LU41 6Ss.5205 1900, Ca boo.) 


Editor’s Note. — The 1973 amendment de- 
leted, at the end of the first sentence of arti- 
cle 2, “and in no case shall any cash be paid.” 

The General Assembly may reserve the right 
to amend bylaws and regulations of a mutual 
burial association which it created so as to bind 
the association and its members. Adair v. Or- 
rell’s Mut. Burial Ass’n, 284 N.C. 534, 201 8.E.2d 
905 (1974). 

Members are bound by subsequent legisla- 
tion making changes in the rules and bylaws of 
burial associations, and changes so made are not 
offensive to the constitutional provision against 
the passage of a law which impairs the obliga- 
tion of a contract. Spearman v. United Mut. Bur- 
ial Ass’n, 225 N.C. 185, 33 S.E.2d 895 (1945). 

And Statutory Changes Subsequent to Issu- 
ance of Certificate Did Not Impair Contract. 
— Where the provisions of this section and the 
certificate issued to the member by her burial 
association contained an express reservation of 
power by the General Assembly to modify, can- 


cel, or abridge the rules and bylaws of the as- 


sociation, this was ample notice to both of the 
reservation of power by the General Assembly, 
and the statutory changes subsequent to the is- 
suance of the certificate did not result in impair- 
ment of contract in violation of Art. I, 8 10, 
clause 1, of the United States Constitution. 
Adair v. Orrell’s Mut. Burial Ass’n, 284 N.C. 534, 
201 S.E.2d 905 (1974). 

Payment of Benefits in Cash to Funeral 
Director of Another Association. — When fu- 
neral services are provided by a funeral director 
of any mutual burial association in good stand- 
ing in North Carolina for a decedent who was a 
member of another such association, the bene- 
fits of the decedent are not forfeited but are 
required to be paid in cash to the funeral director 
who actually renders the services. Adair v. Or- 
rell’s Mut. Burial Ass’n, 19 N.C. App. 492, 199 
S.E.2d 129 (1973), aff'd, 284 N.C. 534, 201 S.E.2d 
905 (1974). 


§ 58-227. Limitation of soliciting agents; licensing and qualifications; 
officers exempt from license; issuance of membership certificates. — Each 
burial association shall have for each funeral home serving the said burial 
association not more than five agents or representatives soliciting members 
other than the secretary-treasurer and president, and before any agent or 
representative shall or may represent any burial association in North Carolina, 
he or she shall first apply to the Burial Association Commissioner of North 
Carolina for a license, mid’ the Burial Association Commissioner shall have full 
power and authority to issue such license upon proof satisfactory to such 
Commissioner that such person is capable of soliciting burial association 
memberships, is of good moral character and recommended by the association 


662 


§ 58-228 CH. 58. INSURANCE § 58-229 


in behalf of which such membership solicitations are to be made. The Burial 
Association Commissioner may reject the application of any person who does 
not meet the requirements set out by him, as to capacity and moral fitness on 
recommendations by the association. The Burial Association Commissioner may, 
upon proof satisfactory to himself that said licensed agent has violated an 
section of this law, revoke said license. Upon the issuing of a license to solicit 
membership in any burial association, such person shall be required to pay in 
cash, at the time of issuing license to such applicant, to the Burial Association 
Commissioner, the sum of five dollars ($5.00); moneys Gerived from this fee or 
charge to be and remain in the department or office of such Buria! Association 
Commissioner, for supervision of burial associations in this State, subject to 
withdrawal for expenses of supervision by authority of the Burial Association 
Commissioner. It shall not be necessary that the president or secretary-treasurer 
of any burial association shall obtain a license for soliciting membership in any 
association, of which such person is president or secretary-treasurer. 
Membership certificates shall not be issued by a solicitor in the field, but shall 
be reported to the office of the association and there issued and a record made 
of such issuance at the time such certificate is so issued. (1941, c. 130, s. 5; 1945, 
CH Zo) Sa2wlO4tculL00nSsie) 19499 e020 118.3.) 


§ 58-228. Assessments against associations for expenses of Burial 
Commissioner. — In order to meet the expenses of the supervision of the burial 
associations, the Burial Association Commissioner shall prorate the amount of 
supervisory costs over and above any other funds in his hands for this purpose 
and assess each association on a pro rata basis in accordance with the number 
of members of each association, which total assessment shall, in the aggregate, 
amount to seventy per centum (70%) of the total budget of the Burial Association 
Commissioner as approved by the Director of the Budget and the Advisory 
Budget Commission; provided that, said total assessment shall not exceed fifty- 
nine thousand five hundred dollars ($59,500). Each burial association shall remit 
to the Burial Association Commissioner its pro rata part of the assessment, 
which expense shall be included in the thirty per centum (80%) expense allowance 
as provided in article 13 of G.S. 58-226. This assessment shall be made on the 
first day of July of each and every year and said assessment shall be paid within 
30 days thereafter. If any association shall fail or refuse to pay such assessment 
within 30 days, the Burial Association Commissioner is authorized to transfer 
all memberships and assets of every kind and description to the nearest next 
association that is found by the Burial Association Commissioner to be in good 
sound financial condition. (1941, c. 180, s. 6; 1948, ¢. 272, s. 8; 1945, c. 125, s. 3; 
WOAT rere lO0ng: Bl 949K en 20) sean 19516 ¢.901:s. 1.1955, ch 2b0ussein 2-01 967, 
Sovonene MaloO9, cl 000 secs 1ofoue. J476, s.1.) 


Editor’s Note. — The 1973 amendment de- imum of $68,000 to 70% or a maximum of 
creased the total assessment from 80% ora max- $59,500. 


§ 58-229. Unlawful to operate without written authority of Commissioner. 
— It shall be unlawful for any person, firm or corporation, association or 
organization to organize, operate, or in any way solicit members for a burial 
association, or for participation in any plan, scheme, or device similar to burial 
associations, without Bhe written authority of the Burial Association 
Commissioner, and any person, firm or corporation violating the provisions of 
this section shall be guilty of a misdemeanor and upon conviction thereof shall 
be fined not less than two hundred and fifty dollars ($250.00) or imprisoned not 
less than 12 months, or both, in the discretion of the court: Provided, however, 
the Burial Association Commissioner shall not withhold authority for the 
organization or operation of a bona fide burial association, meeting the 
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requirements of this Article, unless it shall be found and established to the 
satisfaction of the Burial Association Commissioner that the person or persons 
applying for authority to organize and operate such bona fide burial association 
is disqualified or does not meet the requirements of Article 24. (1941, c. 130, s. 
i(- 


§ 58-229.1. Revocation of license. — In the event it is proven to the 
satisfaction of the Burial Association Commissioner that any burial association 
is being operated not in conformity with one or more sections of Chapter 58, 
Article 24 of the General Statutes of North Carolina, or it is proven to the 
satisfaction of the Burial Association Commissioner that the official funeral 
director, or directors, are not adequately equipped to render the services 
provided for by said Article, then it shall become the duty of the Burial 
Association Commissioner upon hearing to revoke the license of said burial 
association and transfer said burial association, its membership and all its assets 
of every kind and description to another burial association that is found by the 
Burial Association Commissioner to be in good sound financial condition: 
Provided, that if said burial association gives notice of appeal as provided for 
in G.S. 58-286, then said burial association shall continue to operate as before 
the revocation and until final adjudication. (1945, c. 125, s. 4.) 


§ 58-229.2. Deposit or investment of funds of mutual burial associations. 
— Funds belonging to each mutual burial association over and above the amount 
determined by the Burial Association Commissioner to be necessary for 
operating capital, shall be deposited in banks located in the State of North 

arolina which are members of the Federal Deposit Insurance Corporation or 
shall be invested in building and loan or savings and loan institutions in this State 
insured by an instrumentality of the U.S. government or invested in securities 
of the State of North Carolina or any governmental unit thereof which are of 
bank grade as rated by the North Carolina Securities Advisory Committee or 
in obligations of the United States or securities the payment of which, both as 
to peal and interest, is guaranteed either by the United States or the State 
of North Carolina. 

Violation of the provisions of this section shall, after hearing, be cause for 


revocation or suspension of license to operate a mutual burial association. (1957, 
c. 820, s. 1.) 


§ 58-229.3. Unclaimed funds of defunct burial association. — Any funds 
on deposit in any bank or other financial institution in this State in the name 
of any burial association that is no longer in operation and has no members shall 
be transferred to the office of the State Burial Commissioner for the operation 
of such office and the purposes provided in G.S. 58-228. (1969, c. 1083.) 


§ 58-230. Penalty for failure to operate in substantial compliance with 
Article 24. — If any burial association or other organization or official thereof, 
or any person operates or allows to be operated a burial association on any plan, 
scheme or bylaws not in substantial compliance with the bylaws set forth in G.S. 
58-226, the Bae Association Commissioner may revoke any authority or license 
granted for the operation of such burial association, and any person, firm or 
corporation or association convicted of the violation of this section shall be guilty 
of a misdemeanor and shall be fined not less than two hundred and fifty dollars 
($250.00) or imprisoned not less than one year in jail, or both, in the discretion 
of the court. (1941, ¢. 130, s. 8.) 


§ 58-231. Penalty for wrongfully inducing person to change membership. 
= saat burial association official, agent or representative thereof or any person 
who shall use fraud or make any promise not part of the printed bylaws, or who 
shall offer any rebate, gratuity or refund to cause a member of one association 
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to change membership to another association, shall be guilty of a misdemeanor 
and upon conviction shall be fined not less than two hundred and fifty dollars 
($250.00) or imprisoned not less than one year in jail, or both, in the discretion 
of the court. (19417 ¢; 130;"s¢ 9.) 


§ 58-232. Penalty for making false and fraudulent entries. — Any person 
or burial association official who makes or allows to be made any false entry 
on the books of the association with intent to deceive or defraud any member 
thereof, or with intent to conceal from the Burial Association Commissioner or 
his deputy or agent, or any auditor authorized to examine the books of such 
association, under the supervision of the Burial Association Commissioner, shall 
be guilty of a misdemeanor and upon conviction shall be fined not less than two 
hundred and fifty dollars ($250.00), or imprisoned in the common jail for not less 
re oa sae or both, in the discretion of the court. (1941, c. 130, s. 10; 1945, 
w. FS 2809) 


§ 58-233. Accepting application without collecting fee. — Any burial 
association official, agent or representative, or any other person who shall 
accept an application for membership in any association without collecting the 
fee from any such person making such application for membership, shall be 
guilty of a misdemeanor and upon conviction shall be fined not less than two 
hundred and fifty dollars ($250.00), or imprisoned not less than 12 months in the 
common jail, or both, in the discretion of the court. (1941, c. 130, s. 11.) 


§ 58-234. Removal of secretary-treasurer for failure to maintain proper 
records. — Any burial association secretary or secretary-treasurer who fails to 
maintain records to the minimum standards required by the Burial Association 
Commissioner shall be by such Commissioner removed from office and another 
elected in his stead, such election to be immediate and by the board of directors 
of said burial association upon notice of such removal. (1941, c. 180, s. 12.) 


§ 58-235. Free services; failure to make proper assessments, etc., made a 
misdemeanor. — Any person or persons who offer free funeral services or free 
embalming, free ambulance service or any other thing free of charge, acting for 
any burial association, directly or indirectly, or who so acting shall in any way 
fail to assess for the amount needed to pay death losses and allowable expenses, 
shall be guilty of a misdemeanor and upon conviction shall be fined not less than 
two hundred fifty dollars ($250.00) or imprisoned for not less than 12 months, 
or both, in the discretion of the court. (1941, c. 180, s. 18; 1967, c. 1197, s. 5.) 


§ 58-236. Right of appeal upon revocation or suspension of license. — 
Upon the revocation or suspension of any license or authority by Burial 
Association Commissioner, under any of the provisions of Article 24, the said 
association or individual whose license has been revoked or suspended shall have 
right of appeal from the action of said Burial Association Commissioner 
revoking or suspending such license or authority to the superior court of the 
county in which such burial association may be located: Provided, said 
association shall give notice of appeal in writing to the Burial Association 
Commissioner within 10 days from the date of order revoking or suspending the 
said license and the said association giving notice of appeal shall deposit with 
the Burial Association Commissioner an amount sufficient to cover appeal fees, 
which the Burial Association Commissioner shall pay to the clerk of the superior 
court. Upon receipt of said notice of appeal, the Burial Association Commissioner 
Shall file with the clerk of the superior court of the county in which the burial 
association is located the decision of the Burial Association Commissioner and 
the clerk of the superior court shall transfer the appeal to the civil issue docket 
and the same shall be heard de novo. If upon the revocation or suspension of 
a license of a burial association by the Burial Association Commissioner and 


665 


§ 58-237 CH. 58. INSURANCE § 58-237.3 


where the burial association gives the proper notice of appeal, the burial 
association shall be permitted to operate until a final decision has been made 
by the higher court. (1941, c. 180, s. 14; 1948, ¢c. 272, s. 4; 1957, c. 820, s. 3; 1978, 
c108;.8.20) 


Editor’s Note. — The 1973 amendment de- the peace” following “docket” in the second 
leted “as in cases of appeal from a justice of sentence. 


§ 58-237. Bond of secretary or secretary-treasurer of burial associations. 
— The secretary or secretary-treasurer of each burial association shall, before 
entering upon the duties of his office, and for the faithful performance thereof, 
execute a bond payable to the Burial Commissioner as trustee for the burial 
association in some bonding company licensed to do business in this State, to 
be approved by the Burial Association Commissioner. Said bond shall be in an 
amount not less than one thousand dollars ($1,000) nor more than ten thousand 
dollars ($10,000), in the discretion of the Commissioner, for those associations 
whose assets, as determined by the Commissioner’s audit, are ten thousand 
dollars ($10,000) or less. For those associations whose assets, as determined by 
the Commissioner’s audit, are in excess of ten thousand dollars ($16,000), said 
bend shall be in an amount of ten thousand dollars ($10,000) plus twenty-five 
per centum (25%) of all assets over ten thousand dollars ($10,000); provided 
however, that the bond required by this section shall not in any event exceed 
fifty thousand dollars ($50,000). If any association operates a branch or 
subsidiary and the officers of both associations are the same, for purposes of 
this section, it shall be treated as one association. Any burial association, with 
the consent of the Burial Association Commissioner, may give a bond secured 
by a deed of trust on real estate situated in North Carolina, in lieu of procuring 
said bond from a bonding company. The bond thus given shall not be acceptable 
in excess of the ad valorem tax value for the current year of the real estate 
securing said bond. The deed of trust shall be recorded in the county or counties 
wherein the land lies and shall be deposited with the Burial Association 
Commissioner, name the Commissioner as trustee for the burial association and 
must constitute a first lien on the property secured by the deed of trust. Said 
deed of trust shall contain a description of the encumbered property by metes 
and bounds together with evidence by title insurance policy or by certificate of 
an attorney-at-law, certifying that said trustor is the owner of a marketable fee 
simple title to such lands. (1941, c. 1380, s. 15; 1948, c. 272, s. 5; 1967, c. 985, s. 
2.) 


§ 58-237.1. Assessments. — Every burial association now or hereinafter 
organized shall make 12 assessments, or their equivalent, per year per member. 
The Burial Commissioner shall order any association to make more than 12 
assessments per year when, aiter notice and hearing, it shall appear to the Burial 
Commissioner that the death loss of any association so requires in order to 
Ba the interest of the members. (19438, c. 272, s. 6; 1969, c. 1041, s. 1; 1971, 
CHOHD509 


§ 58-237.2. Minimum membership required. — Each burial association shall 
at all times maintain an active membership of at least 800 members and should 
any association fail to secure the same within 90 days from the date of the 
granting of its charter, or at any time allow its active membership to fall below 
800 members, the Burial Association Commissioner shall revoke its license and 
transfer its membership to another association. (1943, c. 272, s. 6.) 


§ 58-237.3: Repealed by Session Laws 1947, c. 100, s. 4. 
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§ 58-237.4. Making false or fraudulent statement a misdemeanor. — Any 
officer or employee of any burial association authorized to do business under 
this Article, who shall knowingly or willfully make any false or fraudulent 
statement or representation in or with reference to any application for 
membership or for the purpose of obtaining money from or Hane it any burial 
association transacting business under this Article, or who shall make any false 
financial statement to the Burial Association Commissioner or to its membership 
shall be guilty of a misdemeanor and shall be fined or imprisoned in the 
discretion of the court. (1948, ¢. 272, s. 6.) 


§ 58-238. Statewide organization of associations. — It shall be lawful for 
the several mutual burial associations of the State of North Carolina, in good 
standing, to organize and provide for a statewide organization of mutual burial 
associations, which organization shall be for the mutual and general suggestive 
control of mutual burial associations in the State of North Carolina. Such 
organization shall have such name as agreed upon by the membership in 
meetings, and to be composed of members as are lawfully operating in the State 
and who pay their dues to such association. (1941, c. 130, s. 16.) 


§ 58-239. Article 24 deemed exclusive authority for organization, etc., of 
mutual burial associations. — Article 24 shall be deemed and held exclusive 
authority for the organization and operation of mutual burial associations within 
the State of North Carolina, and such associations shall not be subject to any 
other laws respecting insurance companies of any class. (1941, c. 130, s. 17.) 


§ 58-240. Operation of association in violation of law prohibited. — No 
person, firm or corporation shall operate as a burial association in this State 
unless incorporated under the laws of the State of North Carolina, or be 
composed of a membership constituting an association complying with all the 
rules, regulations, sections and articles of Article 24; and licensed and approved 
by aK a Tah Association Commissioner of the State of North Carolina. (1941, 
CO 150.Ss Ts. . 


§ 58-241. Appointment and removal of Burial Association Commissioner; 
bond. — The Burial Association Commissioner provided for in this Article shall 
be appointed by the Governor for a term of four years, subject to removal for 
cause, and shall hold office until his successor is appointed and qualified. Such 
Burial Association Commissioner shall give bond approved by the Commissioner 
of Insurance of the State of North Carolina in the sum of ten thousand dollars 
($10,000), conditioned for his faithful application of all funds coming into his 
hands by virtue of his office. (1941, c. 180, s. 19; 1943, c. 170.) 


§ 58-241.1. Election for benefits or return of assessments on death of 
member in armed forces. — If any member of a burial association who is in 
good standing should die while serving in the military or naval forces of the 
United States, the spouse, if there is one, or the next of kin in the event there 
is no spouse, shall be entitled to elect between the benefits prescribed in the 
bylaws of the burial association and the return of assessments paid into the 
burial association by the deceased member. Such election must be made within 
one year from the official notification of death. Acceptance by the spouse or the 
next of kin of paid-in assessments shall be a complete release to the burial 
association. In the event the spouse or next of kin shall not elect to receive the 
paid-in assessments as settlement of all claims against the burial association, 
then the spouse or next of kin shall be entitled to the benefits prescribed by the 
bylaws of the burial association at any time the body of the deceased is returned 
for burial to the territory served by the burial association. (1948, c. 732, s. 1.) 
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No Recovery by Personal Representative of 
Deceased. — The spouse or next of kin of a 
member of a mutual burial association serving 
in the armed forces, who dies overseas may elect 
to have return of the paid-in assessments in set- 
tlement, or to have the prescribed funeral bene- 
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fits at any time the body of deceased is returned 
for burial to the territory served by the burial 
association; and the personal representative of 
the deceased may not recover the prescribed fu- 
neral benefits. Spearman v. United Mut. Burial 


Ass’n, 225 N.C. 185, 33 S.E.2d 895 (1945). 


§ 58-241.2. Member in armed forces failing to pay assessments; 
reinstatement. — If a member of a burial association who is in the military or 
naval forces of the United States fails to pay any assessment, he shall be in bad 
standing, and unless and until restored, shall not be entitled to benefits. 
However, the said member shall be reinstated in the burial association upon 
application made by him at any time until 12 months after his discharge from 
the military or naval forces of the United States, notwithstanding his physical 
condition and without the payment of assessments which have become due 
during his service in the military or naval forces of the United States. Benefits 
will be in force immediately after such reinstatement. (1948, c. 732, s. 2.) 


§ 58-241.3. Prior death of member in armed forces. — If a member of a 
burial association who was in good standing has, before March 9, 19438, died 
while serving in the military or naval forces of the United States, the provisions 
of G.S. 58-241.1 shall be applicable: Provided, the spouse, if there is one, or the 
next of kin in the event there is no spouse, must elect to receive the paid-in 
assessments within one year after March 9, 1948, or be deemed to have elected 
to Soe benefits provided by the bylaws of the burial association. (1948, c. 732, 
S23; 


§ 58-241.4. Hearing by Commissioner of dispute over liability for funeral 
benefits; appeal. — In case of a disagreement between the representative of 
a deceased member of any burial association and the association a hearing may 
be held by the Burial Association Commissioner on request of either party to 
determine whether the association is liable for the benefits set forth in the policy 
issued to the said deceased member of said burial association. The Burial 
Commissioner shall render a decision which shall have the same force and effect 
as judgments rendered by courts of competent jurisdiction in North Carolina. 
Either party may appeal from the decision of the Burial Commissioner to the 
superior court of the county in which the burial association is located as provided 
in G.S. 58-2386 hereof. (1947, c. 100, s. 5.) 


§ 58-241.5. Commissioner authorized to subpoena witnesses, administer 
oaths and compel attendance at hearings. — For the purpose of holding 
hearings the Burial Association Commissioner shall have power to subpoena 
witnesses, administer oaths, and compel attendance of witnesses and parties. 
(195 Te casZ0vssi2)) 


SUBCHAPTER V. AUTOMOBILE INSURANCE. 
ARTICLE 25. 
Regulation of Automobile Liability Insurance Rates. 
§§ 58-242 to 58-245: Repealed by Session Laws 1945, c. 381, s. 2. 


§ 58-246. North Carolina Automobile Rate Administrative Office created; 
objects and functions; hearings on rates. — There is hereby created a bureau 
to be known as the North Carolina Automobile Rate Administrative Office which 
office shall be established in the Compensation Rating and Inspection Bureau 
of North Carolina, created under G.S. 97-102 and shall be a branch and under 
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the management of the general manager of the Compensation Rating and 
Inspection Bureau of North Carolina, with the following objects, functions and 
sources of income: 

(1) To maintain rules and regulations and fix rates for automobile bodily 
injury and property damage insurance and equitably adjust the same 
as far as practicable in accordance with the hazard of the different 
classes of risks as established by said bureau. 

(2) To furnish upon request of any person carrying this form of insurance 
in the State or to any member of the North Carolina Automobile Rate 
Administrative Office, upon whose risk a rate has been promulgated, 
information as to the rating, including the method of its capitulation, 
and to encourage safety on the highways and streets of the State by 
adjusting premiums and rates, through the use of credits and debits 
or other proper factors, under such uniform system of experience or 
other form of merit rating as may be approved by the Commissioner 
of Insurance. 

(3) The bureau shall provide reasonable means to be approved by the 
Commissioner whereby any person affected by a rate made by it may 
be heard in person or by his authorized representative before the 
governing or rating committee or other proper executive of the bureau. 

(4) The bureau shall have the duty and responsibility of promulgating and 
proposing rates for liability Insurance for motor vehicles which are 
peas passenger vehicles, taxicabs, commercial cars, and for garage 
liability insurance as determined by classification plans promulgated 
by the bureau and approved by the Commissioner. The bureau also shall 
have authority to maintain rules and regulations and promulgate and 
propose rates for automobile medical payments insurance, uninsured 
motorists coverage and other insurance coverages written in 
connection with the sale of automobile liability insurance on private 
passenger cars, taxicabs and commercial cars and garage liability 
insurance, and such other jurisdiction over insurance rates, rating 
methods, classifications, classification assignments, forms, and rules 
and regulations as the Commissioner may by general regulation 
provide. The provisions of this subdivision ral not apply to motor 
vehicles operated under certificates of authority from the Utilities 
Commission, the Interstate Commerce Commission, or their successor 
agencies, where insurance or other proof of financial responsibility is 
required by law or by regulation specifically applicable to such 
certificated vehicles. 

(5) The bureau shall maintain and furnish to the Commissioner of Insurance 
on an annual basis the statistics on income derived by member 
companies from the investment of unearned premium reserves on 
automobile liability policies written in this State. Whenever the bureau 
has propounded a rate under this Article, it shall prepare a separate 
exhibit for the experience years in question showing the combined 
earnings realized from the investment of such unearned premium 
reserves on policies written in this State. The Commissioner may 
require further information as to such earnings and may require 
calculations of the bureau bearing on such earnings. (1939, c. 394, s. 
119455 0nss S521 947%, con 068)/1073; 1953; ch OT4esa ld 969sewl252; 
Seed el OTT tells S814) 


Editor’s Note. — Session Laws 1971, ¢. 1115, this Article shall be suspended upon the effec- 
s. 6, provides: “In the event the General Assem- tive date of such law or laws but shall remain 
bly enacts a law or laws which repeals the Codified in the event of restoration of prior ap- 
method of rate-making set forth in this Article, | proval rate-making.” 
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For note discussing compulsory rating bu- 
reaus and the antitrust laws, see 54 N.C. Law 
Rev. 481 (1967). 

Purpose, etc., of Office and of State Fire In- 
surance Rating Bureau Compared. — The pur- 
pose and duties of the North Carolina Fire 
Insurance Rating Bureau created by § 58-125 are 
quite similar to the purpose and duties of the 
North Carolina Automobile Rate Administrative 
Office created by this section. The Commis- 
sioners have similar statutory guidelines in con- 
sidering adjustment of fire insurance rates and 
adjustment of automobile bodily injury and prop- 
erty damage insurance rates. State ex rel. 
Commissioner of Ins. v. State ex rel. Attorney 
Gen., 16 N.C. App. 279, 192 S.E.2d 138 (1972). 

A casualty insurance company, unlike a 
public utility, has no monopolistic or exclusive 
rights. In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 
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All competing companies are required to is- 
sue policies at the rate fixed by a State agency 
as a condition of doing business in North Caro- 
lina. In re Filing by Auto. Rate Office, 278 N.C. 
302, 180 S.E.2d 155 (1971). 

Rules of Evidence. — Former 8§ 143-317 and 
143-318 were not applicable to a public hearing 
before the Commissioner on proposals for a gen- 
eral revision of insurance rates submitted by a 
statutory rate-making bureau such as the rate 
office. In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 

Quoted in State ex rel. Commissioner of Ins. 
v. State ex rel. Attorney Gen., 16 N.C. App. 724, 
193 S.E.2d 432 (1972). 

Cited in Allstate Ins. Co. v. Lanier, 361 F.2d 
870 (4th Cir. 1966); State ex rel. Commissioner 
of Ins. v. North Carolina Auto. Rate Administra- 
tive Office, 19 N.C. App. 548, 199 S.E.2d 479 
(1978). 


§ 58-247. Membership as a prerequisite for writing insurance; governing 
committee; rules and regulations; expenses; Commissioner of Insurance ex 
officio chairman. — (a) Before the Commissioner of Insurance shall grant 
permission to any stock, nonstock, or reciprocal insurance company or any other 
insurance organization to write automobile bodily injury and property damage 
insurance in this State, it shall be a requisite that they shall subscribe to and 
become members of the North Carolina Automobile Rate Administrative Office. 


(b) Each member of the North Carolina Automobile Rate Administrative 
Office writing the above classes of insurance in North Carolina shall, as a 
requisite thereto, be represented in the aforesaid bureau and shall be entitled 
to one representative and one vote in the administration of the affairs of the 
bureau. They shall, upon organization, elect a governing committee which 
governing committee shall be composed of equal representation by stock and 
nonstock members. 


(c) The bureau, when created, shall adopt such rules and regulations for its 
orderly procedure as shall be necessary for its maintenance and operation. No 
such rules and regulations shall discriminate against any type of insurer because 
of its plan of operation, nor shall any insurer be prevented from returning any 
unused or unabsorbed premium, deposit, savings or earnings to its policyholders 
or subscribers. The expense of such bureau shall be borne by its members by 
quarterly contributions to be made in advance, such contributions to be made 
in advance by prorating such expense among the members in accordance with 
the amount of gross premiums derived from automobile bodily injury and 
property damage insurance in North Carolina during the preceding year ending 
December 31, 1938, and members entering such bureau since that date to 
advance an amount to be fixed by the governing committee. After the first fiscal 
year of operation of the bureau the necessary expense of the bureau shall be 
advanced by the members in accordance with rules and regulations to be 
established and adopted by the governing committee. The bureau shall be 
empowered to subscribe for or purchase any necessary Service. 


(d) The Commissioner of Insurance of the State of North Carolina, or such 
deputy as he may appoint, shall be ex officio chairman of the North Carolina 
Automobile Rate Administrative Office and shall preside over all meetings of 
the governing committee or other meetings of the bureau and it shall be his duty 
to determine any controversy that may arise by reason of a tie vote between 
the members of the governing committee. (19389, c. 394, s. 2; 1945, ¢. 381, s. 2; 
LOTT eo; 8.20) 
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Editor’s Note. — Session Laws 1971, ce. 1115, 
s. 6, provides: “In the event the General Assem- 
bly enacts a law or laws which repeals the 
method of rate-making set forth in this Article, 
this Article shall be suspended upon the effec- 
tive date of such law or laws but shall remain 
codified in the event of restoration of prior ap- 
proval rate-making.” 

Section Is Not in Conflict with Federal 
Laws. — This section and § 58-248.2 are not in 
conflict with the McCarran-Ferguson Act (15 
U.S.C. 88 1011-1015) and the Sherman Anti-Trust 
Act (15 U.S.C. 88 1-7). Allstate Ins. Co. v. Lanier, 
242 F. Supp. 73 (E.D.N.C. 1965). 

For note discussing compulsory rating bu- 
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reaus and the antitrust laws, see 54 N.C.L. Rev. 
481 (1967). 


Bureau Is Body Apart from State but 
Answerable to Commissioner. — The rating bu- 
reau is a body separate and apart from the State 
in that it is composed of private citizens as to its 
employees and governing committee, but it is 
also answerable to the Commissioner at every 
turn. If it does not give the Commissioner the 
answers he demands, then he is free to act in his 
own right and as he “sees fit.” Allstate Ins. Co. 
v. Lanier, 242 F. Supp. 73 (E.D.N.C. 1965). 


Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 


§ 58-248. Personnel and assistants; general manager; submission of rate 
proposals to Commissioner of Insurance; approval or disapproval. — In order 
to carry into effect the objects of this Article, the bureau members shall elect 
its governing committee who shall employ and fix the salaries of such personnel 
and assistants as are necessary, but the general manager of the Compensation 
Rating and Inspection Bureau of North Canali shall be the general manager 
also of the North Carolina Automobile Rate Administrative Office and the 
Commissioner of Insurance is hereby authorized to compel the production of all 
books, data, papers and records and any other data necessary to compile 
statistics for the purpose of determining the underwriting experience of 
automobile liability injury and property damage insurance and the other lines 
of insurance referred to in this Article, and this information shall be available 
and for the use of the North Carolina Automobile Rate Administrative Office 
for the capitulation and promulgation of rates on automobile bodily injury and 
property damage insurance and on such other lines of insurance as are subject 
to the rate-making authority of the bureau. All such rates compiled and 
promulgated by such bureau shall be submitted to the Commissioner of 
Insurance for approval and no such rates shall be put into effect in this State 
until approved te the Commissioner of Insurance and not subsequently 
disapproved. The Commissioner of Insurance in considering any rate compiled 
and promulgated by the bureau may take into consideration the earnings of all 
companies writing automobile liability insurance in this State realized from the 
investment of unearned premium reserves and investments from loss reserves 
on policies written in this State. The amount of earnings may in an equitable 
manner be included in the rate-making formula to arrive at a fair and equitable 
rate. 


In determining the necessity for an adjustment of rates the Commissioner 
shall give consideration to past and prospective loss experience, including the 
loss-trend and other relevant factors developed from the latest statistical data 
available; to such relevant economic data from reliable indexes which 
demonstrate the trend of costs relating to the line of automobile insurance for 
which rates are being considered and to such other reasonable and related 
factors as are relevant to the inquiry. The bureau in promulgating and fixing 
rates shall consider the same factors and shall prepare and present such 
information, data, indexes and exhibits with rate filings. 


The Commissioner shall approve proposed changes in rates, classifications or 
classification assignments to the extent necessary to produce rates, 
classifications or classification assignments which are reasonable, adequate, not 
unfairly discriminatory, and in the public interest. Proposed rates shall not be 
deemed unreasonable, inadequate, unfairly discriminatory or not in the public 
interest, if such proposed rates make adequate provision for premium rates for 
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the future which will provide for anticipated loss and loss adjustment expenses, 
anticipated expenses attributable to the selling and servicing of the line of 
insurance involved and a provision for a fair and reasonable underwriting profit. 

On or before July 1 of each calendar year the North Carolina Automobile Rate 
Administrative Office shall submit to the Commissioner the data hereinabove 
referred to for bodily injury and property yee insurance on private 
passenger vehicles and a rate review based on such data. Such rate proposals 
shall be approved or disapproved by the Commissioner in writing within 90 days 
after submission to him: Provided, the Commissioner shall have at least 30 days 
after the completion of hearings and the receipt of any additional data requested 
from the North Carolina Automobile Rate Administrative Office in which to 
consider the rate proposals. | 

The provisions of CS. 58-246 to G.S. 58-248 shall not apply to publicly owned 
vehicles except ambulances and rescue squad vehicles which are owned and 
operated by a county or municipality. (1989, c. 394, s. 3; 1945, ¢c. 381, s. 2; 1965, 


CE948 61900 sce i4a 4s set yCal2oces. 2) Lou ced, s, 3.) 


Editor’s Note. — Session Laws 1971, ¢c. 1115, 
s. 6, provides: “In the event the General Assem- 
bly enacts a law or laws which repeals the 
method of rate-making set forth in this Article, 
this Article shall be suspended upon the effec- 
tive date of such law or laws but shall remain 
codified in the event of restoration of prior ap- 
proval rate-making.” 

For note discussing compulsory rating bu- 
reaus and the antitrust laws, see 54 N.C.L. Rev. 
481 (1967). 

Companies to Furnish Data. — This section 
contemplates that each company furnish data 
based on North Carolina experience with refer- 
ence to the items composing “‘expense loading”’ 
as well as those composing “pure cost.” In re 
Filing by Auto. Rate Office, 278 N.C. 302, 180 
S.E.2d 155 (1971), decided prior to the 1971 
amendment. 

This section formerly required the Commis- 
sioner to consider North Carolina rather than 
countrywide expense data in fixing automobile 
liability insurance rates. State ex rel. Commis- 
sioner of Ins. v. State ex rel. Attorney Gen., 19 
N.C. App. 268, 198 S.E.2d 575 (1978). 

With respect to automobile liability insurance, 
the General Assembly apparently determined 
that the policy of requiring North Carolina ex- 
pense data was an unsatisfactory one, for less 
than four months after the Automobile Rate Of- 
fice case was decided, this section was amended 
so as to eliminate the phrase “in North Caro- 
lina.”’ State ex rel. Commissioner of Ins. v. State 
ex rel. Attorney Gen., 19 N.C. App. 268, 198 
S.E.2d 575 (1978). 

Power of Commissioner to Fix Rates. — The 
only power the Commissioner has to fix rates is 
such power as the General Assembly has dele- 
gated to and vested in him. In re Filing by Auto. 
Rate Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 

Fixing Future Rates Is Legislative Power. — 
The power to fix rates effective from a specified 
future date, which this section purports to dele- 
gate to the Commissioner, is a legislative power, 


and this is no less true because its exercise is 
preceded by investigations and hearings. In re 
Filing by Auto. Rate Office, 278 N.C. 302, 180 
S.E.2d 155 (1971). 

Increase of Automobile Insurance Rates 
Upheld. — Though information which was more 
current might have been available to the 
Commissioner, the record supported a conclu- 
sion that automobile insurance rates should be 
increased and that substantial justice had been 
done to all parties concerned: affected insurance 
companies and the consuming public. State ex 
rel. Commissioner of Ins. v. State ex rel. Attor- 
ney Gen., 18 N.C. App. 28, 195 S.E.2d 572 (1973). 

When Proposed Rates Proper for Future 
Use. — Proposed rates will be proper for future 
use in North Carolina if they provide for an- 
ticipated losses, loss adjustment expenses, and 
other expenses of the companies attributable to 
that line of insurance business and include in the 
formula an amount which would provide for a 
fair and reasonable underwriting profit to the 
companies. State ex rel. Commissioner of Ins. v. 
State ex rel. Attorney Gen., 16 N.C. App. 279, 
192 S.E.2d 138 (1972). 

Casualty Insurance Premium Components. 
— For rate-making purposes, the components of 
a casualty insurance premium are the “‘pure pre- 
mium’’ and “expense loading.” In re Filing by 
Auto. Rate Office, 278 N.C. 302, 180 S.E.2d 155 
(1971). 

“Pure Premium” Defined. — The “pure pre- 
mium” is the amount allocated for the settle- 
ment of casualty losses, including loss 
adjustment expenses. In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 

“Expense Loading” Defined. — “Expense 
loading” is the amount allocated for operating 
expenses and for underwriting profit and contin- 
gencies. In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 

Rules of Evidence. — Former 8§ 143-317 and 
143-318 (now §§ 150A-28 through 150A-30) were 
not applicable to a public hearing before the 
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Commissioner on proposals for a general revi- 
sion of insurance rates submitted by a statutory 
rate-making bureau such as the rate office. In 
re Filing by Auto. Rate Office, 278 N.C. 302, 180 
S.E.2d 155 (1971). 
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Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965); State ex rel. Commis- 
sioner of Ins. v. North Carolina Auto. Rate Ad- 
ministrative Office, 19 N.C. App. 548, 199 S.E.2d 
479 (1973). 


§ 58-248.1. Order of Commissioner revising improper rates, classifications 
and classification assignments. — Whenever the Commissioner, upon his own 
motion or upon petition of any aggrieved party, shall determine, after notice and 
a hearing, that the rates eect) or filed on any class of risks are excessive, 
inadequate, unreasonable, unfairly discriminatory, or otherwise not in the public 
interest, or that a classification or classification assignment is unwarranted, 
unreasonable, improper or unfairly discriminatory he shall issue an order to the 
bureau directing that such rates, classifications or classification assignments be 
altered or revised in the manner and to the extent stated in such order to produce 
rates, classifications or classification assignments which are reasonable, 
adequate, not unfairly discriminatory, and in the public interest. 

At least 15 days prior to the date set for the hearing of a rate filing under 
this Article, the respective rate-making staffs of the bureau and the 
Commissioner shall meet at a prehearing meeting to review the filing and to 
discuss any points of disagreement which are likely to be in issue at the hearing. 
Any calls for additional information may be made at such time. The minutes of 
such meeting shall be made and shall be reduced to writing and shall become 
a part of the hearing record. Any agreements reached as to preliminary matters 
Shall be set forth in writing and shall be consented to by counsel for the bureau, 
and the Commissioner. The purpose of the prehearing meeting shall be to avoid 
unnecessary delay in the rate hearings. (1945, c. 381, s. 2; 1971, c. 1115, s. 4.) 


Editor’s Note. — Session Laws 1971, c. 1115, 
s. 6, provides: “In the event the General Assem- 
bly enacts a law or laws which repeals the 
method of rate-making set forth in this Article, 
this Article shall be suspended upon the effec- 
tive date of such law or laws but shall remain 
codified in the event of restoration of prior ap- 
proval rate-making.”’ 

Commissioner’s Power to Fix Rates. — The 
only power the Commissioner has to fix rates is 
such power as the General Assembly has dele- 
gated to and vested in him. In re Filing by Auto. 
Rate Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 

It is the duty of the Commissioner to hold 
hearings prior to revising rates, and this is a 
two-edged sword. Not only may the voluntary 
members of the rating bureau present their con- 
tentions, but the independents may likewise 
present their contentions. Allstate Ins. Co. v. 
Lanier, 242 F. Supp. 73 (E.D.N.C. 1965). 

Anyone who is aggrieved can protest any 
determinations made by the rating bureau. This 
is clearly recourse outside the controls of the 
rating bureau, and is indeed a valuable weapon 


because the protest is carried to an elected offi- 
cial of the State who must, in turn, answer to the 
electorate. Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 

Rules of Evidence. — Former 8§ 143-317 and 
1438-318 (now 8§ 150A-28 through 150A-30) were 
not applicable to a public hearing before the 
Commissioner on proposals for a general revi- 
sion of insurance rates submitted by a statutory 
rate-making bureau such as the rate office. In 
re Filing by Auto. Rate Office, 278 N.C. 302, 180 
p.l.20- loo (1971). 

Applied in In re Blue Bird Taxi Co. of Ashe- 
ville, Inc., 237 N.C. 373, 75 S.E.2d 156 (1953). 

Quoted in State ex rel. Commissioner of Ins. 
v. State ex rel. Attorney Gen., .6 N.C. App. 279, 
192 S.E.2d 138 (1972); State ex rel. Commissioner 
of Ins. v. North Carolina Auto. Rate Administra- 
tiv2 Office, 19 N.C. App. 548, 199 S.E.2d 479 
(1978). 

Stated in State ex rel. Commissioner of Ins. v. 
State ex rel. Attorney Gen., 18 N.C. App. 28, 195 
S.E.2d 572 (1973). 


§ 58-248.2. Insurance policy must conform to rates, etc., filed by rating 
bureau; when higher rate allowed. — No insurer, officer, agent or 
representative thereof shall knowingly issue or deliver or knowing'ly permit the 
issuance or delivery of any policy of insurance in this State which does not 
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conform to the rates, rating plans, classifications, schedules, rules and standards 
made and filed by the rating bureau. A rate in excess of that promulgated by 
the rating bureau may be charged on any specific risk provided such higher rate 
is charged with the knowledge and written consent of both the insured and the 


Commissioner. (1945, c. 381, s. 2; 1961, c. 1006, s. 1.) 


Section Is Not in Conflict with Federal 
Laws. — This section and § 58-247 are not in 
conflict with the McCarran-Ferguson Act (15 
U.S.C. §8 1011-1015) and the Sherman Anti-Trust 
Act (15 U.S.C. 88 1-7). Allstate Ins. Co. v. Lanier, 
242 F. Supp. 73 (E.D.N.C. 1965). 

This Article is not invalid on the ground that 
it restricts competition by prohibiting the offer- 
ing of lower premium rates than those made and 
filed by the rating bureau in violation of the 
Sherman Act, 15 U.S.C. 88 1-7 (1958), and the 
McCarran-Ferguson Act, 15 U.S.C. 8§ 1011-1015 
(1958). Since the rating bureau is established and 
administered under the active supervision of the 
State, itis not subject to attack under the federal 
antitrust laws, which condemn only private non- 
competitive activities. Allstate Ins. Co. v. Lanier, 
361 F.2d 870 (4th Cir. 1966). 

Now All Insurers Must Belong to Bureau 
and Charge Same Rates. — The 1961 amend- 
ment to this section resulted in the requirement 
that all insurers in this State must not only be 
members of the rating bureau, but that they 


must also charge the same uniform and mini- 
mum rates for all insurance of the same kind. 
Allstate Ins. Co. v. Lanier, 242 F. Supp. 73 
(E.D.N.C. 1965). 

Or Be Subject to Penalties. — Any insurer 
failing to comply with the requirements of this 
section would be subject to a revocation or sus- 
pension of its license to do business and might 
also be subject to criminal sanctions. Allstate 
Ins. Co. v. Lanier, 242 F. Supp. 73 (E.D.N.C. 
1965). 

But They May Compete by Offering Greater 
Dividends. — All forms of deviation from the 
standards set by the rating bureau are not fore- 
closed to insurers. On the contrary, they have 
the privilege of continuing to compete for cus- 
tomers by offering, among other things, greater 
dividends that other competing insurance car- 
riers. This is the form of competition selected by 
the legislature as compatible with the automo- 
bile liability insurance statutes of the State. All- 
state Ins. Co. v. Lanier, 242 F. Supp. 73 
(E.D.N.C. 1965). 


§ 58-248.3. Revocation or suspension of license for violation of Article. — 
If the Commissioner shall find, after due notice and hearing that any insurer, 
officer, agent or representative thereof has violated any of the provisions of this 
Article, he may issue an order revoking or suspending the license of any such 


insurer, agent, broker or representative thereof. (1945, c. 381, s. 2.) 


Rules of Evidence Applicable Only to Hear- 
ings Which Might Result in Loss of Legal 
Right. — Former § 143-317(8) showed that for- 
mer § 143-318 was intended to apply only to hear- 
ings which might result in a loss by a specific 
party of some legal right, duty or privilege, such 
as hearings relating to the revocation of the 
license of a specified insurance agent or of a 
specified insurance company or to the imposition 
of a fine or penalty upon an insurance agent or 
insurance company for violation of the 
“Insurance Law.” In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 


Such hearings involve the essential elements 
of a court trial, and the Attorney General, as the 
legal advisor to the Commissioner, can previde 
counsel as to whether proffered evidence com- 
plies with “the rules of evidence as applied in the 
superior and district court divisions of the Gen- 
eral Court of Justice.” In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 

Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 


§ 58-248.4. Punishment for violation of Article. — Any insurer, officer, 
agent or representative thereof failing to comply with, or otherwise violating 
any of the provisions of this Article, shall be guilty of a misdemeanor and upon 
conviction be punished by a fine of not less than one hundred dollars ($100.00) 
nor more than five hundred dollars ($500.00). (1945, c. 381, s. 2.) 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 
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§ 58-248.5. Review of order of Commissioner. — A review of any order made 
by the Commissioner in accordance with the provisions of this Article shall be 


by appeal to the Superior Court of Wake County in accordance with the 
provisions of G.S. 58-9.8. (1945, ¢. 381, s. 2.) 


Applied in In re Blue Bird Taxi Co. of Ashe- 
ville, Inc., 237 N.C. 373, 75 S.E.2d 156 (1958). 

Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp..73 (E.D.N.C. 1965). 


Cited in In re Filing by Auto. Rate Office, 278 
N.C. 302, 180 S8.E.2d 155 (1971). 


§ 58-248.6. Appeal to Commissioner from decision of bureau. — Any 
member of the bureau may appeal to the Commissioner from any decision of 
such bureau and the Commissioner shall, after a hearing held on not less than 
10 days’ written notice to the appellant and to the bureau, issue an order 
approving the decision of the bureau or directing it to give further consideration 
to such proposal. In the event the bureau fails to take satisfactory action, the 


Commissioner shall make such order as he may see fit. (1945, c. 381, s. 2.) 


Bureau Is Body Apart from State but Sub- 
ject to Commissioner. — It is a fact that the 
rating bureau is a body separate and apart from 
the State in that it is composed of private citizens 
as to its employees and governing committee, 
but it is also answerable to the Commissioner at 
every turn. If it does not give the Commissioner 
the answers he demands then he is free to act 
in his own right and as he “‘sees fit.”’ Allstate Ins. 
Co. v. Lanier, 242 F. Supp. 73 (E.D.N.C. 1965). 


Anyone Aggrieved Can Protest Its Determi- 
nations. — Anyone who is aggrieved can protest 
any determinations made by the rating bureau. 
This is clearly recourse outside the controls of 
the rating bureau, and is indeed a valuable weap- 
on because the protest is carried to an elected 
official of the State who must, in turn, answer 
to the electorate. Allstate Ins. Co. v. Lanier, 242 
F. Supp. 73 (E.D.N.C. 1965). 

Cited in In re Filing by Auto. Rate Office, 278 


N.C. 302, 180 S.E.2d 155 (1971). 


§ 58-248.7. Validation of experience rating plans in use prior to April 7, 
1953. — All acts of the Commissioner of Insurance, prior to April 7, 1958, in 
authorizing and approving systems of experience rating or other forms of merit 
rating for use in connection with automobile liability insurance and workmen’s 
compensation insurance, are hereby ratified, confirmed and validated. 


All acts of the North Carolina Automobile Rate Administrative Office and of 
the Compensation Rating and Inspection Bureau of North Carolina, prior to 
April 7, 1958, in the application of such systems of experience rating or other 
forms of merit rating and in the promulgation of premium rates and 
modifications thereof applicable to such kinds of insurance, pursuant to such 
authorizations and approvals, are hereby ratified, confirmed, and validated. 


All acts of insurers and insureds, prior to April 7, 1953, in the issuance and 
acceptance of contracts of insurance and the premium charges made or collected 
therefor at rates and modifications thereof pursuant to such authorizations and 
approvals by the Commissioner of Insurance and in accordance with such 
promulgations of the North Carolina Automobile Rate Administrative Office, 
and the Compensation Rating and Inspection Bureau of North Carolina, are 
hereby ratified, confirmed and validated. 


This section shall not affect pending litigation, and shall not ma to or affect 
the rights of any person which have been judicially determined. (1958, c. 980.) 


§ 58-248.8. Rates to distinguish between safe and nonsafe drivers. — (a) 
The Commissioner of Insurance, in the manner prescribed by Article 25 of 
Subchapter V of Chapter 58 of the General Statutes, is directed to establish a 
Safe Driver Reward Plan which adequately and factually distinguishes between 
classes of drivers having safe-driving records and those having a record of 
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chargeable accidents, a record of convictions of major traffic violations; a record 
of a series of minor traffic violations; or a combination thereof; and which plan 
will provide for automobile property damage and bodily injury insurance 
premium differentials between such classes of drivers. 

(b) The Commissioner of Insurance is empowered and directed to maintain a 
Safe Driver Reward Plan which will balance the additional premium realized 
from surcharges assessed against drivers having other than safe-driving 
records with discounts allowed to those drivers having safe driver records. 

(c) Whenever any policy issued pursuant to the provisions of G.S. 20-279.21 
loses the safe driver discount provided by the plan adopted pursuant to this 
section, or the same is surcharged due to an accumulation of points under the 
Safe Driver Reward Plan, the insurer shall, prior to the billing for additional 
premium or simultaneously therewith, inform the named insured of the 
surcharge or loss of discount by mailing to such insured a notice which shall 
state a valid basis for the surcharge or loss of discount, and which shall advise 
that upon receipt of a written request from the named insured it will promptly 
mail to the named insured a statement of the amount of increased premium 
attributable to the surcharge or loss of discount. Such explanation shall be 
privileged, and shall not constitute grounds for any cause of action against the 
insurer or its representatives or any firm, person, or corporation who furnishes 
to the insurer the information upon which its reasons are based. (1957, c. 1898, 
Saplile Rea CulOUOtSar2eel Joomce 1144, 1904 mCacoo; L9695.c) 989, s.1; 1971; c. 
1205, s. 5. 


Editor’s Note. — Session Laws 1969, c. 989, Cited in Allstate Ins. Co. v. Lanier, 361 F.2d 
s. 3, provides: “This act shall be effective Janu- 870 (4th Cir. 1966); State ex rel. Commissioner 
ary 1, 1970, and shall have application to any _ of Ins. v. North Carolina Auto. Rate Administra- 
surcharging or loss of discount of automobile — tive Office, 19 N.C. App. 548, 199 S.E.2d 479 
policies after such date.” (1978). 


§ 58-248.9. The power of Commissioner to establish private passenger 
vehicle rate classification. — The Commissioner of Insurance is directed to 
establish, or cause to be established, following public hearing, such private 
passenger vehicle rate classifications, schedules, rules and regulations as may 
be deemed desirable and equitable to classify drivers of such vehicles for 
insurance purposes and may likewise, from time to time, withdraw, modify or 
amend any such classifications, schedules, rules or regulations. The 
Commissioner is further directed to establish a 260 Plan rate classification or 
an appropriate modification of that plan, in his discretion. (1971, c. 908.) 


Cited in State ex rel. Commissioner of Ins. v. 
North Carolina Auto. Rate Administrative Of- 
fice, 19 N.C. App. 548, 199 S.E.2d 479 (1973). 


§ 58-248.10. Transfer of coverage; no rate increase for remainder of 
contract period permitted. — When coverage under an existing automobile 
liability insurance policy is transferred from one automobile to another after the 
approval of a rate increase by the Commissioner, the rate for the policy shall 
not be increased during the remainder of the contract period. Nothing contained 
herein shall prevent an increase in rates for a change in classification when the 
risk or underwriting information on a particular policyholder warrants such a 
change. (1978, c. 456.) 


88 58-248.11 to 58-248.25: Reserved for future codification purposes. 
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ARTICLE 25A. 
North Carolina Motor Vehicle Reinsurance Facility. 


§ 58-248.26. Definitions. — As used in this Article: 

(1) “Cede” or “cession” means the act of transferring the profit or loss of 
otherwise unacceptable business (to the extent permitted in the plan 
of operation) from the individual insurer to all insurers through the 
operation of the Facility. 

(2) “Commissioner” means the Commissioner of Insurance. 

(3) eae means each member of the Facility. 

(4) “Eligible risk” means a person who is a resident of this State who owns 
a motor vehicle registered or principally garaged in this State or who 
has a valid driver’s license in this State or who is required to file proof 
of financial responsibility pursuant to Article 9A or 13 of the North 
Carolina Motor Vehicle Code in order to register his motor vehicle or 
obtain a driver’s license in this State; or a nonresident of this State who 
owns a motor vehicle registered or principally garaged in this State, 
or the State and its agencies and cities, counties, towns and municipal 
corporations in this State and their agencies, provided, however, that 
no person shall be deemed an eligible risk if timely payment of premium 
is not tendered or if there is a valid unsatisfied judgment of record 
against such person for recovery of amounts due for motor vehicle 
insurance premiums and such person has not been discharged from 
paying said judgment, or if such person does not furnish the 
information necessary to effect insurance. 

(5) “Facility” means the North Carolina Motor Vehicle Reinsurance Facility 
established pursuant to the provisions of this Article. 

(6) “Motor vehicle’ means any motor vehicle as defined under Article 9A 
of Chapter 20 of the General Statutes of North Carolina. 

(7) “Motor vehicle insurance” means direct insurance against liability 
arising out of the ownership, operation, maintenance or use of a motor 
vehicle as defined in Article 9A of Chapter 20 of the General Statutes 
of North Carolina for bodily injury including death and property 
damage and includes medical payments and uninsured motorist 
coverages. 

(8) “Person” means every natural person, firm, partnership, association, 
corporation or government or agency phereot 

(9) “Plan of operation” means the plan of operation approved pursuant to 
the provisions of this Article. 

(10) “Reinsurance” means that the profit or loss of otherwise unacceptable 
sy irs risks are equitably shared by all companies. (19738, c. 818, s. 
1. 


Editor’s Note. — Session Laws 1973, ¢c. 818, 
s. 3, contains a severability clause. 


§ 58-248.27. North Carolina Motor Vehicle Reinsurance Facility; creation; 
membership. — There is created a nonprofit unincorporated legal entity to be 
known as the North Carolina Reinsurance Facility consisting of all insurers 
licensed to write and engaged in writing within this State motor vehicle 
insurance or any component thereof. Every such insurer, as a prerequisite to 
further engaging in writing such insurance in this State, shall be a member of 
the Facility and shall be bound by the rules of operation thereof as provided for 
in this Article and as promulgated by the Board of Governors. No company may 
withdraw from membership in the Facility unless it ceases to write motor vehicle 


677 


§ 58-248.28 CH. 58. INSURANCE 8 58-248.33 


insurance in this State or ceases to be licensed to write such insurance. (19738, 
ec. 818, s. 1.) 


§ 58-248.28. Obligations after termination of meinbership. — Any OM 
whose membership in the Facility has been terminated by withdrawal shall, 
nevertheless, with respect to its business prior to midnight of the effective date 
of such termination continue to be governed by this Article. (1978, c. 818, s. 1.) 


§ 58-248.29. Insolvency. — Any unsatisfied net liability to the Facility of any 
insolvent member shall be assumed by and apportioned among the remaining 
members in the Facility in the same manner in which assessments or gain are 
apportioned by the Facility. The Facility shall have all rights allowed by law in 
behalf of the remaining members against the estate or funds of such insolvent 
for sums due the Facility in accordance with this Article. (1973, c. 818, s. 1.) 


§ 58-248.30. Merger, consolidation or cession. — When a member has been 
merged or consolidated into another insurer, or has ceded its entire motor vehicle 
liability insurance business in the State to another insurer, such company or its 
successor in interest shall remain liable for all obligations hereunder and such 
company and its successor in interest and the other insurers with which it has 
been merged or consolidated shall continue to participate in the Facility 
according to the rules of operation. (1978, c. 818, s. 1.) 


§ 58-248.31. General obligations of insurers. — Except as otherwise 
rovided in this Article all insurers as a prerequisite to the further engaging 
in this State in the writing of motor vehicle insurance or any component thereof 
shall accept and insure any otherwise unacceptable applicant therefor who is 
an eligible risk if cession of the particular coverage and coverage limits applied 
for are permitted in the Facility. All such insurers shall equitably share the 
results of such otherwise unacceptable business through the Facility and shall 
be bound by the acts of their agents in accordance with the provisions of this 
Article. No insurer shall impose upon any of its agents, solely on account of 
ceded business received from such agents, any quota or matching requirement 
for any other insurance as a condition for further acceptance of ceded business 
from such agents. (1973, c. 818, s. 1.) 


§ 58-248.32. General obligations of agents. — Except as otherwise provided 
in this Article, no licensed agent of an insurer authorized to solicit and accept 
petite for motor vehicle insurance or any component thereof by the company 

e represents shall refuse on behalf of said company to accept any application 
from an eligible risk for such insurance and to immediately bind the coverage 
applied for and for a period of not less than six months if cession of the particular 
coverage and coverage limits applied for are permitted in the Facility, provided 
the application is submitted during the agent’s normal business hours, at his 
customary place of business and in accordance with the agent’s customary 
practices and procedures. The commission paid on the insurance coverages 
provided in this Article shall not be less than the commission on insurance 
coverage written through the North Carolina Insurance Plan on May 1, 1978. 
The same commission shall apply uniformly statewide. (1978, ¢. 818, s. 1.) 


§ 58-248.33. The Facility; functions; administration. — (a) The operation of 
the Facility shall assure the availability of motor vehicle insurance to any eligible 
risk by means of reinsurance and the Facility shali accept for transfer to the 
account of all members, the profit or loss of the business ceded in accordance 
with this Article, the plan of operation adopted pursuant thereto, and any 
amendments to either. 

(b) The Facility shall reinsure for each coverage available therein to the 
standard percentage of one hundred percent (100%) or lesser equitable 
percentage established in the plan of operation as follows: 
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(1) For the following coverages of motor vehicle insurance and in at least 
the following amounts of insurance: 

a. Bodily injury liability: twenty-five thousand dollars ($25,000) each 
person, fifty thousand dollars ($50,000) each accident; 

b. Property damage liability: ten thousand dollars ($10,000) each 
accident; 

c. Medical payments: one thousand dollars ($1,000) each person; except 
that this coverage shall not be available for motorcycles; 

d. Uninsured motorist: twenty-five thousand dollars ($25,000) each 
person; fifty thousand dollars ($50,000) each accident for bodily 
injury; five thousand dollars ($5,000) each accident property 
damage (one hundred dollars ($100.00) deductible); 

(2) Additional ceding privileges for motor vehicle insurance shall be 
provided by the Board of Governors if there is a substantial public 
demand for a coverage or coverage limit of any component of motor 
vehicle insurance up to the following: 

Bodily injury lability: one hundred thousand dollars ($100,000) each 
person, three hundred thousand dollars ($300,000) each accident 

Property damage liability: fifty thousand dollars ($50,000) each 
accident 

Medical payments: two thousand dollars ($2,000) each person 

Uninsured motorist: one hundred thousand dollars ($100,000) each 

erson and each accident for bodily injury and five thousand dollars 
($5,000) for property damage (one hundred dollars ($100.00) 
deductible). 

Any other motor vehicle insurance required by law: in twice the amount 

of coverage limits required by law. 

(c) The Facility shall require each member to adjust losses for ceded business 
fairly and efficiently in the same manner as voluntary business losses are 
adjusted and to effect settlement where settlement is appropriate. 

(d) The Facility shall be administered by a Board of Governors. The Board 
of Governors shall consist of nine members having one vote each from the 
classifications hereinafter enumerated plus the Commissioner who shall serve 
ex officio without vote. Each Facility insurance company member serving on the 
Board shall be represented by a senior officer of ths company. Not more than 
one company in a group under the same ownership or management shall be 
represented on the Board at the same time. Five members of the Board shall 
be selected by the member insurers, which members shall be fairly 
representative of the industry. To insure representative member insurers, one 
each shall be selected from the following groups: the American Insurance 
Association (or its successors), the American Mutual Insurance Alliance (or its 
successors), the National Association of Independent Insurers (or its 
successors), all other stock insurers not affiliated with the above groups, and 
all other nonstock insurers not affiliated with the above groups. The 
Commissioner of Insurance shall appoint four members of the Board who shall 
be fire and casualty insurance agents licensed in this State and actively engaged 
in writing motor vehicle insurance in this State. The Commissioner sha!] select 
one agent from among a list of two nominees submitted by the Independent 
Insurance Agents of North Carolina, Inc., and one agent from among a list of 
two nominees submitted by the Carolinas Association of Mutual Insurance 
Agents, North Carolina Division. The initial term of office of said Board 
members shall be two years. Following completion of initial terms, successors 
to the members of the original Board of Governors shall be selected to serve 
three years. All members of the Board of Governors shall serve until their 
successors are selected and qualified and the Commissioner may fill any vacancy 
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on the Board from any of the aforementioned classifications until such vacancies 
are filled in accordance with the provisions of this Article. 

(e) The Commissioner and member companies shall provide for a Board of 
Governors within 30 days after May 24, 1973. If any member seat on the initial 
Board of Governors is not filled in accordance with this Article within such time, 
then, in that event the Commissioner shall appoint natural persons from any of 
the classifications specified in subsection a) of this section to serve the initial 
term on the Board of Governors. As soon as possible after its selection, the 
Commissioner shall call for the initial meeting of the Board. After the Board 
of Governors have been selected it shall then elect from its membership a 
chairman and shall then meet thereafter as often as the chairman shall require 
or at the request of three members of the Board of Governors. The chairman 
shall retain the right to vote on all issues. Five members of the Board of 
Governors shall constitute a quorum. The same member may not serve as 
chairman for more than two consecutive years. 

(f) The Board of Governors shall have full power and administrative 
responsibility for the operation of the Facility. Such administrative responsibility 
shall include but not be limited to: 

(1) Proper establishment and implementation of the Facility. 

(2) Employment of a manager who shall be responsible for the continuous 
operation of the Facility and such other employees, officers and 
committees as it deems necessary. 

(3) Provision for appropriate housing and equipment to assure the efficient 
operation of the Facility. 

(4) Promulgation of reasonable rules and regulations for the administration 
and operation of the Facility and delegation to the manager of such 
authority as it deems necessary to insure the proper administration and 
operation thereof. 

(z) Except as may be delegated specifically to others in the plan of operation 
or reserved to the members, power and responsibility for the establishment and 
operation of the Facility 1s vested in the Board of Governors, which power and 
responsibility include but is not limited to the following: 

(1) To sue and be sued in the name of the Facility. No judgment against 
the Facility shall create any direct liability in the individual member 
companies of the Facility. 

(2) To receive and record reinsurance cessions from member companies. 

(3) To assess members on the basis of participation ratios established in the 
plan of operation to cover anticipated or incurred costs of operation and 
administration of the Facility at such intervals as are established in the 
plan of operation. 

(4) To contract for goods and services from others to assure the efficient 
operation of the Facility. 

(5) To hear and determine complaints of any company, agent or other 
interested party concerning the operation of the Facility. 

(6) To review the market for motor vehicle insurance throughout North 
Carolina to make certain that eligible risks can readily obtain such 
insurance and to provide in the plan of operation a reasonable means 
for achieving this objective. The Facility is authorized to require all 
companies in a fair and equitable manner who are writers of motor 
vehicle insurance in this State to appoint and license any fire and 
casualty agent duly licensed to write insurance in North Carolina, in 
such places where a market need has been demonstrated, to be their 
agent to write motor vehicle insurance. The companies and agents may 
enter into such agency contract as may be agreeable to both parties. 
If a company ceases to be a member of the Facility after appointing 
and licensing agents pursuant to this provision, then the Facility shall 
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promptly require another company or companies to appoint and license 
such agents in these places. NonRttleanaig the provisions of this 
subdivision, the Commissioner may review the market for motor vehicle 
insurance or any component thereof. After notice to and consultation 
with the Board of Governors, if the Commissioner finds that reasonable 
facilities are not being provided to make motor vehicle insurance or any 
component thereof available in a particular county, then in that event, 
he may require the Board to provide adequate facilities in such county. 
If the Board fails to comply with the requirements of the Commissioner, 
then the Commissioner may exercise all the powers of the Facility to 
provide such adequate facilities. Additionally, the Commissioner may 
require the company or companies selected to service a particular 
county to pay or provide for reasonable compensation for the services 
of the agent appointed to represent said company or companies, and, 
if necessary, the Commissioner may appoint such agent. 

(7) To maintain all loss, expense, and premium data relative to all risks 
reinsured in the Facility, and to require each member to furnish such 
statistics relative to insurance reinsured by the Facility at such times 
and in such form and detail as may be required. 

(8) To establish fair and reasonable procedures for the sharing among the 
members of profit and loss on Facility business and other costs, 
charges, expenses, liabilities, income, property and other assets of the 
Facility and for assessing or distributing to members their appropriate 
shares. Such shares may be based on the member’s premiums for 
voluntary business for the appropriate category of motor vehicle 
insurance or by any other fair and reasonable method. 

(9) 0 pecans or distribute all sums required by the operation of the 

acility. 

(10) To accept all risks submitted from the companies in accordance with 
this Article. 

(11) To establish procedures for reviewing claims practices of member 
companies to the end that claims to the account of the Facility will be 
handled fairly and efficiently. 

(12) To adopt and enforce all rules and to do anything else where the Board 
is not elsewhere herein specifically empowered which is otherwise 
necessary to accomplish the purpose of the Facility and is not in conflict 
with the other provisions of this Article. 

(h) Each member company shall authorize the Facility to audit that part of 
the company’s business which is written subject to the Facility in a manner and 
time prescribed by the Board of Governors. 

(i) The Board of Governors shall fix a date for an annual meeting and shall 
annually meet on that date. Twenty days’ notice of such meeting shall be given 
in writing to all members of the Board of Governors. 

(j) There shall be furnished to each member an annual report of the operation 
of the Facility in such form and detail as may be determined by the Board of 
Governors. 

(k) Each member shall furnish statistics in connection with insurance subject 
to the Facility as may be required by the Facility. Such statistics shall be 
furnished at such time and in such form and detail as may be required but at 
least will include premiums charged, expenses and losses. (1978, ¢c. 818, s. 1.) 


§ 58-248.34. Plan of operation. — (a) Within 60 days after the initial 
organizational meeting, the Facility shall submit to the Commissioner, for his 
approval, a proposed plan of operation, consistent with the provisions of this 
Article, which shall provide for economical, fair and nondiscriminating 
administration and for the prompt and efficient provision of motor vehicle 
insurance to eligible risks. Should no plan be submitted within the aforesaid 
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60-day period, then the Commissioner of Insurance shall formulate and place 
into effect a plan consistent with the provisions of this Article. 


(b) The plan of operation, unless sooner approved in writing, shall be deemed 
to meet the requirements of the Article if it is not disapproved by order of the 
Commissioner within 30 days from the date of filing. Prior to the disapproval 
of all or any part of the proposed plan of operation the Commissioner shall notify 
the Facility in what respect the plan of operation fails to meet the specific 
requirements of this Article. The Facility shall, within 30 days thereafter, submit 
for his approval a revised plan of operation which meets the specific 
requirements of this Article. In the event the Facility fails to submit a revised 
plan of operation which meets the specific requirements of this Article within 
the aforesaid 30-day period, the Commissioner of Insurance shall enter an order 
accordingly and shall immediately thereafter formulate and place into effect a 
plan consistent with the provisions of this Article. 


(c) Any revision of the proposed plan of operation or any subsequent 
amendments to an approved plan of operation shall be subject to approval or 
disapproval by the Commissioner in the manner herein provided in subsection 
(b) with respect to the initial plan of operation. 


(d) Any order of the Commissioner with respect to the plan of operation or 
any revision of [or] amendment thereof shall be subject to court review as 
provided in G.S. 58-9.38. 


(e) Upon approval of the Commissioner of the plan so submitted or the 
promulgation of a plan deemed approved by the Commissioner, all insurance 
companies ieeneety to write motor vehicle insurance in this State or an 
component thereof as a prerequisite to further engaging in writing suc 
insurance shall formally subscribe to and participate in the plan so approved. 


The plan of operation shall provide for, among other matters, the 
establishment of necessary facilities, the management of the Facility, the 
preliminary assessment of all members for initial expenses necessary to 
commence operations, the assessment of members to defray losses and 
expenses, the distribution of gains, the standard amount (one hundred percent 
(100%) or any equitable lesser amount) of coverage afforded on eligible risks 
which a member company may cede to the Facility, and the procedure by which 
reinsurance shall be accepted by the Facility; and shall further provide that: 


(1) Members of the Board of Governors shall receive reimbursement from 
the Facility for their actual and necessary expenses incurred on Facility 
business, en route to perform Facility Fain and while returning 
from Facility business plus a per diem allowance of twenty-five dollars 
($25.00) a day which may be waived. 


(2) In order to obtain a transfer of business to the Facility effective when 

the binder or policy or renewal thereof first becomes effective, the 
mp any must within 30 days of the binding or policy effective date 
notify the Facility of the identification of the insured, the coverage and 
limits afforded, classification data, and premium. The Facility shall 
accept risks at other times on receipt of necessary information, but such 
acceptance shall not be retroactive. The Facility shall accept renewal 
business after the member on underwriting review elects to again cede 
the business. (1978, c. 818, s. 1.) 


§ 58-248.35. Limit on cessions. — Upon receipt oy the company of a risk 
which it does not elect to retain, the company shall follow such procedures for 
ceding the risk as are established by the plan of operation; provided, however, 
that no company can cede to the Facility more than fifty percent (50%) of all its 
motor vehicle insurance business in North Carolina without specific approval of 
the Board of Governors. (1973, c. 818, s. 1.) 
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§ 58-248.36. Termination of insurance. — No member may terminate 
insurance to the extent that cession of a particular type of coverage and limits 
is available under the provisions of this Article except for the following reasons: 

(1) Nonpayment of premium when due to the insurer or producing agent. 

(2) The named insured has become a nonresident of this State and would 
not otherwise be entitled to insurance on submission of new application 
under this Article. 

(3) A member company has terminated an agency contract for reasons 
other than the quality of the agent’s insureds or the agent has 
terminated the contract and such agent represented the company in 
taking the original application for insurance. 

(4) When the insurance contract has been cancelled pursuant to a power 
of attorney given a company licensed pursuant to the provisions of G.S. 
58-56. (1973, c. 818, s. 1.) 


§ 58-248.37. Exemption from requirements of this Article of companies 
and their agents. — By reason of the limit on cessions provided in this Article, 
the Board of Governors may exempt a company and its agents from the 
requirements of this Article, insofar as new business is concerned. The Board 
may further exempt a company and its agents from the requirements of this 
Article regarding the selling and servicing a particular category of business, if 
the company is not qualified to service the business. (1978, c. 818, s. 1.) 


§ 58-248.38. Physical damage insurance availability. — No _ physical 
damage insurer shall refuse to make physical damage coverage available to any 
applicant for the reason that such applicant has, or may acquire, auto liabilit 
insurance through the Facility plan as provided herein; further that no suc 
insurer may levy a surcharge or increased rate for such physical damage 
coverage on the basis that such applicant has, or may acquire, auto liability 
insurance through the Facility plan as provided herein. 

Any such insurer or representative thereof failing to comply with, or 
otherwise violating the provisions of this section, shall be punished as prescribed 
in G.S. 58-248.4 and 58-248.5. (1978, c. 818, s. 1.) 


§ 58-248.39. Hearings; review. — (a) Any applicant for a policy from any 
carrier, any person insured under such a policy, any member of the hacikey and 
any agent duly licensed to write motor vehicle insurance, may request a formal 
hearing and ruling by the Board of Governors of the Facility on any alleged 
violation of or failure to comply with the plan of operation or the provisions of 
this Article or any alleged improper act or ruling of the Facility directly affecting 
him as to coverage or premium or in the case of a member directly affecting 
its assessment, and in the case of an agent, any matter affecting his appointment 
to a carrier or his account therewith. The request for hearing must be made 
within 15 days after the date of the alleged violation or improper act or ruling. 
The hearing shall be held within 15 days after the receipt of the request. The 
hearing may be held by any panel of the Board of Governors consisting of not 
less than three members thereof, and the ruling of a majority of the panel shall 
be deemed to be the formal ruling of the Board, unless the full Board on its own 
motion shall modify or rescind the action of the panel. 

(b) Any formal ruling by the Board of Governors may be appealed to the 
Commissioner by filing notice of appeal with the Facility and Commissioner 
within 30 days after issuance of the etd 

(c) The Commissioner shall issue an order approving the action or decision, 
disapproving the action or decision, or directing the Board of Governors to 
reconsider the ruling. 

(d) Any eeaeat, person or organization, any member of the Facility or the 
Facility may request a public hearing and ruling by the Commissioner on the 
provisions of the plan of operation, rules, regulations or policy forms approved 
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by the Commissioner. The request for hearing shall specify the matter or 
matters to be considered. The hearing shall be held within 30 days after receipt 
of the request. The Commissioner shall give public notice of the hearing and the 
matter or matters to be considered not less than 15 days in advance of the 
hearing date. 

(e) In any hearing held pursuant to this section by the Board of Governors 
or the Commissioner, the Board or the Commissioner as the case may be, shall 
issue a ruling or order within 30 days after the close of the hearing. 

(f) All rulings or orders of the Commissioner under this section shall be 
subject to judicial review as approved in G.S. 58-9.3. (1978, ¢. 818, s. 1.) 


§ 58-248.40. Termination of North Carolina Automobile Insurance Plan. 
— The Commissioner of Insurance is authorized and directed to terminate the 
North Carolina Automobile Insurance Plan established pursuant to G:S. 
20-279.34 when it appears to his satisfaction that the Facility herein established 
is fully operational and when the policies issued under the prior plan have 
expired. (1978, c. 818, s. 2.) 


SUBCHAPTER VI. ACCIDENT AND HEALTH INSURANCE. 
ARTICLE 26. 
Nature of Policies. 


§ 58-249. Form, classification and rates to be approved by Commissioner 
of Insurance. — No policy of insurance against loss or damage from the 
sickness or the bodily injury or death of the insured by accident shall be issued 
or delivered to any person in this State until a copy of the form thereof and of 
the classification of risks and the premium rates pertaining thereto have been 
filed with, and the forms aera by, the Commissioner of Insurance. If the 
Commissioner shall notify, in writing, the company or other insurer which has 
filed such form that it does not ane with the requirements of law, specifying 
the reasons for his opinion, it shall be unlawful thereafter for any such insurer 
to issue any policy in such form. The action of the Commissioner in this regard 
shall be subject to review by any court of competent jurisdiction; but nothing 
in this Article shall be tae en| to give jurisdiction to any court not already 
having: jurisdiction: (1911, c: 209, s. 1; 1913; e2919s2 1; C_S:, s. 6477; 1945). 385.) 


§ 58-250. Form of policy. — (a) No policy of accident and health insurance 
shall be delivered or issued for delivery to any person in this State unless: 
(1) The entire money and other considerations therefor are expressed 
therein; and 
(2) The time at which the insurance takes effect and terminates is expressed 
therein; and 
(3) It purports to insure only one person, except that a policy may insure, 
originally or by subsequent amendment, upon the application of an 
adult member of a family who shall be deemed the policyholder, any 
two or more eligible members of that family, including husband, wife, 
dependent children or any children under a specified age which shall 
not exceed 19 years and any other persons dependent upon the 
policyholder; sel 
(4) The style, arrangement and overall appearance of the policy give no 
undue prominence to any portion of the text, and unless every printed 
portion of the text of the a and of any endorsements or attached 
papers is plainly printed in light-faced type of a style in general use, 
the size of which shall be uniform and not less than 10 point with a 
lower-case unspaced alphabet length not less than 120 point (the “text” 
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shall include all printed matter except the name and address of the 
insurer, name or title of the policy, the brief description if any, and 
captions and subcaptions); atch 

(5) The exceptions and reductions of indemnity are set forth in the policy 
and, except those which are set forth in G.S. 58-251.1, are printed, at 
the insurer’s option, either included with the benefit provision to which 
they ape or under an appropriate caption such as “EXCEPTIONS,” 
or “EX TIONS AND REDUCTIONS,” provided that if an exception 
or reduction specifically applies only to a particular benefit of the 
policy, a statement of such exception or reduction shall be included with 
the benefit provision to which it applies; and 

(6) Each such form, including riders and endorsements, shall be identified 
by a form number in the lower left-hand corner of the first page thereof; 
an 

(7) It contains no provision purporting to make any portion of the charter, 
rules, constitution, or bylaws of the insurer a part of the policy unless 
such portion is set forth in full in the policy, except in the case of the 
incorporation of, or reference to, a statement of rates or classification 
of risks, or short-rate table filed with the Commissioner. 

(b) If any policy is issued by an insurer domiciled in this State for delivery 
to a person residing in another state, and if the official having responsibility for 
the administration of the insurance laws of such other state shall have advised 
the Commissioner that any such policy is not subject to approval or disapproval 
by such official, the Commissioner may by ruling require that such policy meet 
the standards set forth in subsection (a) of this section and in G.S. 58-251.1. (1918, 
CuO les Jair se O47 5 M1045 Ue ooo Bl oDo MCE Ooms els } 


Editor’s Note. — Session Laws 1953, c. 1095, 
s. 13, provides: “This act shall be in full force and 
effect from and after January 1, 1954. A policy, 


effective date of this act may be used or de- 
livered or issued for delivery to any such person 
during three years after the effective date of 


rider or endorsement which could have been law- 
fully used or delivered or issued for delivery to 
any person in this State immediately before the 


this act without being subject to the provisions 
of sections 58-250, 58-251.1 or 58-258, General 
Statutes, as rewritten by this act.” 


§ 58-250.1. Right to return policy and have premium refunded. — Every 
individual or family hospitalization policy, certificate, contract or plan issued for 
delivery in the State of North Carolina on and after July 1, 1961, must have 
printed thereon or attached thereto a notice stating substantially: “YOUR 
POLICY MAY NOT BE IN FORCE WHEN YOU HAVE A CLAIM! PLEASE 
READ! Your policy was issued based on the information entered in your 
application, a copy of which is attached to the policy. If, to the best of your 
knowledge and belief, there is any misstatement in your application or if any 
information concerning the medical history of any insured person has been 
omitted, you should advise the Company immediately regarding the incorrect 
or omitted information; otherwise, your policy may not be a valid contract. 
RIGHT TO RETURN POLICY WITHIN 10 DAYS. If for any reason you are 
not satisfied with your policy, you may return it to the Company within 10 days 
of the date you received it and the premium you paid will be promptly pended: 
If a policyholder or certificate Relde: or purchaser of a contract or plan returns 
same pursuant to such notice, coverage under such policy, certificate, contract 
or plan shall become void immediately upon the mailing or pelyery of the 
contract, certificate, policy or plan to the insurance company at its home or 
branch office or to the agent through whom it was purchased. Coverage shall 
exist under such policy, certificate, contract or plan within said 10-day period 
until said mailing or delivery of the contract. (1955, c. 850, s. 10; 1961, c. 962.) 
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Editor’s Note. — Section 12 of the act which ter 57 to the same extent as to insurers under 
inserted this section made it applicable to hospi- this Chapter. 
tal and medical service corporations under Chap- 


§ 58-251: Repealed by Session Laws 1958, c. 1095, s. 2. 


Editor’s Note. — See note to § 58-250. 


§ 58-251.1. Accident and health policy provisions. — (a) Required 
Provisions.—Except as provided in subsection (c) of this section each such policy 
delivered or issued for delivery to any person in this State shall contain the 
provisions specified in this subsection in the words in which the same appear 
in this section; provided, however, that the insurer may, at its option, substitute 
for one or more of such provisions corresponding provisions of different wording 
approved by the Commissioner which are in each instance not less favorable in 
any respect to the insured or the beneficiary. Such provisions shall be preceded 
individually by the caption appearing in this subsection or, at the option of the 
insurer, by such appropriate individual or group captions or subcaptions as the 
Commissioner may approve. 

(1) A provision as follows: 

ENTIRE CONTRACT; CHANGES: This policy, including the 
endorsements and the attached papers, if any, constitutes the entire 
contract of insurance. No change in this policy shall be valid until 
approved by an executive officer of the insurer and unless such 
approval be endorsed hereon or attached hereto. No agent has authority 
to change this policy or waive any of its provisions. 

(2) A provision as follows: 

TIME LIMIT ON CERTAIN DEFENSES: 

a. After two years from the date of issue or reinstatement of this policy 
no misstatements except fraudulent misstatements made by the 
applicant in the application for such policy shall be used to void the 
policy or deny a claim for loss incurred or disability (as defined in 
the policy) commencing after the expiration of such two-year 
period. 

The foregoing policy provisions may be used in its entirety only 
in major or catastrophe hospitalization policies and major medical 
policies each affording benefits of five thousand dollars ($5,000) 
or more for any one sickness or injury. Disability income policies 
affording benefits of one hundred dollars ($100.00) or more per 
month for not less than 12 months and franchise policies. Other 
policies to which this section applies must delete the words ‘“‘except 
fraudulent misstatements.” 

(The foregoing policy provision shall not be so construed as to 
affect any legal requirement for avoidance of a policy or denial of 
a claim during such initial two-year period, nor to limit the 
apple une of G.S. 58-251.1(b), (1), (2), (8), (4) and (5) in the event 
of misstatement with respect to age or occupation or other 
insurance.) 

(A policy which the insured has the right to continue in force 
subject to its terms by the timely payment of premium: 

1. Until at least age 50 or, 

2. In the case of a policy issued after age 44, for at least five years 
from its date of issue, may contain in lieu of the foregoing the 
following provisions (from which the clause in parentheses 
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may be omitted at the insurer’s option) under the caption 
“INCONTESTABLE.” 

After this policy has been in force for a period of two years 
during the lifetime of the insured (excluding any period during 
which the insured is disabled), it shall become incontestable as to 
the statements contained in the application.) 

b. No claim for loss incurred or disability (as defined in the policy) 
commencing after two years from the date of issue of this policy 
shall be reduced or denied on the ground that a disease or physical 
condition not excluded from coverage by name or specific 
description effective on the date of loss had existed prior to the 
effective date of coverage of this policy. 

(3) A provision as follows: 


GRACE PERIOD: A grace period of ............ (insert a number 
not less than ‘7” for weekly premium policies, “10” for monthly 
premium policies and “31” for all other policies) days will be granted 
for the payment of each premium falling due after the first premium, 
during which grace period the policy shall continue in force. 

(A policy which contains a cancellation provision may add, at the end 
of the above provision, subject to the right of the insurer to cancel in 
accordance with the cancellation provision hereof. 

A policy in which the insurer reserves the right to refuse any renewal 
shall have, at the beginning of the above provision, 

Unless not less than five days prior to the premium due date the 
insurer has delivered to the insured or has mailed to his last address 
as shown by the record of the insurer written notice of its intention not 
to renew this policy beyond the period for which the premium has been 
accepted.) 

(4) A provision as follows: 

REINSTATEMENT: If any renewal premium be not paid within the 
time granted the insured for payment, a subsequent acceptance of 
premium by the insurer or by any agent duly authorized by the insurer 
to accept such premium, without requiring in connection therewith an 
application for reinstatement, shall reinstate the policy; provided, 
however, that if the insurer or such agent requires an application for 
reinstatement and issues a conditional receipt for the premium 
tendered, the policy will be reinstated upon approval of such application 
by the insurer, or, lacking such approval, upon the forty-fifth day 
following the date of such conditional receipt unless the insurer has 
previously notified the insured in writing of its disapproval of such 
application. The reinstated policy shall cover only loss resulting from 
such accidental injury as may be sustained after the date of 
reinstatement and loss due to such sickness as may begin more than 
10 days after such date. In all other respects the insured and insurer 
shall have the same rights thereunder as they had under the policy 
immediately before the due date of the defaulted premium, subject to 
any provisions endorsed hereon or attached hereto in connection with 
the reinstatement. Any premium accepted in connection with a 
reinstatement shall be applied to a period for which premium has not 
been previously paid, but not to any period more than 60 days prior to 
the date of reinstatement. 

(The last sentence of the above provision may be omitted from any 

olicy which the insured has the right to continue in force subject to 
its terms by the timely payment of premiums: 
a. Until at least age 50 or, 
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b. In the case of a Poey issued after age 44, for at least five years 
from its date of issue.) 
(5) A provision as follows: 

NOTICE OF CLAIM: Written notice of claim must be given to the 
insurer within 20 days after the occurrence or commencement of any 
loss covered by the policy, or as soon thereafter as is reasonably 
possible. Notice given by or on behalf of the insured or the beneficiary 
{Oithesinsurerialie rae. ae ae (insert the location of such office as 
the insurer may designate for the purpose), or to any authorized agent 
of the insurer, with information sufficient to identify the insured, shall 
be deemed notice to the insurer. 

(In a policy providing a loss-of-time benefit which may be payable for 
at least two years, an insurer may at its option insert the following 
between the first and second sentences of the above provision: 

Subject to the qualifications set forth below, if the insured suffers 
loss of time on account of disability for which indemnity may be payable 
for at least two years, he shall, at least once in every six months after 
having given notice of claim, give to the insurer notice of continuance 
of said disability, except in the event of legal incapacity. The period of 
six months following any filing of proof by the insured or any payment 
by the insurer on account of such claim or any denial of liability in whole 
or in part by the insurer shall be excluded in applying this provision. 
Delay in the giving of such notice shall not impair the insured’s right 
to any indemnity which would otherwise have accrued during the period 
of six months preceding the date on which such notice is actually given.) 

(6) A provision as follows: 

CLAIM FORMS: The insurer, upon receipt of a notice of claim, will 
furnish to the claimant such forms as are usually furnished by it for 
filing proofs of loss. If such forms are not furnished within 15 days 
after the giving of such notice the claimant shall be deemed to have 
complied with the requirements of this policy as to proof of loss upon 
submitting, within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, the character and the extent of 
the loss for which claim is made. 

(7) A provision as follows: 

PROOFS OF LOSS: Written proof of loss must be furnished to the 
insurer at its said office in case of claim for loss for which this policy 
provides any periodic payment contingent upon continuing loss within 
90 days after the termination of the period for which the insurer is liable 
and in case of claim for any other loss within 90 days after the date 
of such loss. Failure to furnish such proof within the time required shall 
not invalidate nor reduce any claim if it was not reasonably possible 
to give proof within such time, provided such proof is furnished as soon 
as reasonably possible and in no event, except in the absence of legal 
capacity, later than one year from the time proof is otherwise required. 

(8) A provision as follows: 

TIME OF PAYMENT OF CLAIMS: Indemnities payable under this 
policy for any loss other than loss for which this policy peoviges any 
period payment will be paid immediately upon receipt of due written 
proof of such loss. Subject to due written proof of loss, all accrued 
indemnities for loss for which this policy provides periodic payment will 
be. DaldF aust ah tae e ces (insert period for payment which must not be 
less frequently than monthly) and any balance remaining unpaid upon 
the termination of liability will be paid immediately upon receipt of due 
written proof. 
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(9) A provision as follows: 


(10) 


(11) 


(12) 


PAYMENT OF CLAIMS: Indemnity for loss of life will be payable 
in accordance with the beneficiary designation and the provisions 
respecting such payment which may be prescribed herein and effective 
at the time of payment. If no such designation or provision is then 
effective, such indemnity shall be payable to the estate of the insured. 
Any other accrued indemnities unpaid at the insured’s death may, at 
the option of the insurer, be paid either to such beneficiary or to such 
estate. All other indemnities will be payable to the insured. 

(The following provisions, or either of them, may be included with 
the foregoing provision at the option of the insurer: 

If any indemnity of this policy shall be payable to the estate of the 
insured, or to an insured or beneficiary who is a minor or otherwise not 
competent to give a valid release, the insurer may pay such indemnity, 
up to an amount not exceeding $............ (insert an amount which 
shall not exceed one thousand dollars ($1,000)), to any relative by blood 
or connection by marriage of the insured or beneficiary who is deemed 
by the insurer to be equitably entitled thereto. Any payment made by 
the insurer in good faith pursuant to this provision shall fully discharge 
the insurer to the extent of such payment. 

Subject to any written direction of the insured in the application or 
otherwise all or a portion of any indemnities provided by this policy on 
account of hospital, nursing, medical, or surgical services, may at the 
insurer’s option and unless the insured requests otherwise in writing 
not later than the time of filing proofs of such loss, be paid directly to 
the hospital or person rendering such services; but it is not required 
that the service be rendered by a particular hospital or person.) 

A provision as follows: 

PHYSICAL EXAMINATIONS AND AUTOPSY: The insurer at its 
own expense shall have the right and opportunity to examine the person 
of the insured when and as often as it may reasonably require during 
the pendency of a claim hereunder and to make an autopsy in case of 
death where it is not forbidden by law. 

A provision as follows: 

LEGAL ACTIONS: No action at law or in equity shall be brought to 
recover on this policy prior to the expiration of 60 days after written 
proof of loss has been furnished in accordance with the requirements 
of this policy. No such action shall be brought after the expiration of 
three years after the time written proof of loss is required to be 
furnished. 

A provision as follows: 

CHANGE OF BENEFICIARY: Unless the insured makes an 
irrevocable designation of beneficiary, the right to change of 
beneficiary is reserved to the insured AL the consent of the beneficiary 
or beneficiaries shall not be requisite to surrender or assignment of this 
policy or to any change of beneficiary or beneficiaries, or to any other 
changes in this policy. 

(The first clause of this provision, relating to the irrevocable 
designation of beneficiary, may be omitted at the insurer’s option.) 


(b) Other Provisions.—Except as provided in subsection (c) of this section, no 
such policy delivered or issued for delivery to any person in this State shall 
contain provisions respecting the matters set forth below unless such provisions 
are in the words in which the same appear in this section; provided, however, 
that the insurer may, at its option, use in lieu of any such provision a 
corresponding provision of different wording, approved by the Commissioner 
which is not less favorable in any respect to the insured or the beneficiary. Any 
such provision contained in the policy shall be preceded individually by the 
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appropriate caption appearing in this subsection or, at the option of the insurer, 
by such appropriate individual or group captions or subcaptions as the 
Commissioner may approve. 

(1) A provision as follows: 

CHANGE OF OCCUPATION: If the insured be injured or contract 
sickness after having changed his occupation to one classified by the 
insurer as more hazardous than that stated in this policy or while doing 
for compensation anything pertaining to an occupation so classified, the 
insurer will pay only such portion of the indemnities provided in this 
policy as the premium fay would have purchased at the rates and 
within the limits fixed by the insurer for such more hazardous 
occupation. If the insured changes his occupation to one classified by 
the insurer as less hazardous than that stated in this policy, the insurer, 
upon receipt of proof of such change of occupation, will reduce the 
premium rate accordingly, and will return the excess pro rata unearned 
premium from the date of change of occupation or from the polic 
anniversary date immediately preceding receipt of such proof, 
whichever is the more recent. In applying this provision, the 
classification of occupational risk and the premium rates shall be such 
as have been last filed by the insurer prior to the occurrence of the loss 
for which the insurer is liable or prior to date of proof of change in 
occupation with the state official having supervision of insurance in the 
state where the insured resided at the time this policy was issued; but 
if such filing was not required, then the classification of occupational 
risk and the premium rates shall be those last made effective by the 
insurer in such state prior to the occurrence of the loss or prior to the 
date of proof of change in occupation. 

(2) A provision as follows: 

MISSTATEMENT OF AGE: If the age of the insured has been 
misstated, all amounts payable under this policy shall be such as the 
premium paid would have purchased at the correct age. 

(3) A provision as follows: 

OTHER INSURANCE IN THIS INSURER: If an accident or health 
or accident and health policy or policies previously issued by the insurer 
to the insured be in force concurrently herewith, making the aggregate 
indemnity fore Leh, (insert type of coverage or coverages) In excess 
OF SrAlrat ays (insert maximum limit of indemnity or indemnities) the 

excess insurance shall be void and all premiums paid for such excess 
shall be returned to the insured or to his estate. 

Or, in lieu thereof: 

Insurance effective at any one time on the insured under a like policy 
or policies in this insurer is anitad to the one such policy elected by the 
insured, his beneficiary or his estate, as the case may be, and the 
insurer will return all premiums paid for all other such policies. 

(4) A provision as follows: 

INSURANCE WITH OTHER INSURERS: If there be other valid 
coverage, not with this insurer, providing benefits for the same loss on 
a provision of service basis or on an expense incurred basis and of which 
this insurer has not been given written notice prior to the occurrence 
or commencement of loss, the only liability under any expense incurred 
coverage of this policy shall be for such proportion of the loss as the 
amount which would otherwise have been payable hereunder plus the 
total of the like amounts under all such ahas valid coverages for the 
same loss of which this insurer had notice bears to the total like 
amounts under all valid coverages for such loss, and for the return of 
such portion of the premiums paid as shall exceed the pro rata portion 
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for the amount so determined. For the purpose of applying this 
provision when other coverage is on a provision of service Bedi the 
“like amount” of such other coverage shall be taken as the amount 
which the services rendered would have cost in the absence of such 
coverage. 


(If the foregoing policy provision is included in a policy which also 
contains the next following policy provision there shall be added to the 
caption of the foregoing provision the phrase “. . . EXPENSE 
INCURRED BENEFITS.” The insurer may, at its option, include in 
this provision a definition of “other valid coverage,” approved as to 
form by the Commissioner, which definition shall be limited in subject 
matter to coverage provided by organizations subject to regulation by 
insurance law or by insurance authorities of this or any other state of 
the United States or any province of Canada, and by hospital or medical 
service organizations, and to any other coverage the inclusion of which 
may be approved by the Commissioner. In the absence of such 
definition such term shall not include group insurance, automobile 
medical payments insurance, or coverage provided by hospital or 
medical service organizations or by union welfare plans or employer 
or employee benefit organizations. For the purpose of applying the 
foregoing policy provision with respect to any insured, any amount of 
benefit provided for such insured pursuant to any compulsory benefit 
statute (incluini any workmen’s compensation or employer’s liabilit 
statute) whether provided by a governmental agency or otherwise shall 
in all cases be deemed to be “other valid coverage” of which the insurer 
has had notice. In applying the foregoing policy provisions no third- 
party liability coverage shall be included as “‘other valid coverage.’’) 


(5) A provision as follows: 


INSURANCE WITH OTHER INSURERS: If there be other valid 
coverage, not with this insurer, providing benefits for the same loss on 
other than an expense incurred basis and of which this insurer has not 
been given written notice prior to the occurrence or commencement of 
loss, the only liability for such benefits under this policy shall be for 
such proportion of the indemnities otherwise nnguided hereunder for 
such loss as the like indemnities of which the insurer had notice 
(including the indemnities under this policy) bear to the total amount 
of all like indemnities for such loss, and for the return of such portion 
of the premium paid as shall exceed the pro rata portion for the 
indemnities thus determined. 


(If the foregoing policy provision is included in a policy which also 
contains the next preceding policy provision there shall be added to the 
caption of the foregoing provision the phrase “. . . OTHER 
BENEFITS.” The insurer may, at its option, include in this provision 
a definition of ‘other valid coverage,” approved as to form by the 
Commissioner, which definition shall be limited in subject matter to 
coverage provided by organizations subject to regulation by insurance 
law or by insurance authorities of this or any other state of the United 
States or any province of Canada, and to any other coverage the 
inclusion of which may be approved by the Commissioner. In the 
absence of such definition such term Shall Rot include group insurance, 
or benefits provided by union welfare plans or by employer or employee 
benefit organizations. For the purpose of applying the forse ine mrlien 

rovision with respect to any insured, any amount of benefit provided 
or such insured pursuant to any compulsory benefit statute (including 
any workmen’s compensation or employer’s liability statute) whether 
provided by a governmental agency or otherwise shall in all cases be 
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deemed to be “other valid coverage” of which the insurer has had 
notice. In app ying the foregoing policy provision no third-party liability 
coverage shall be included as “other valid coverage.’’) 

(6) A provision as follows: 

RELATION OF EARNINGS TO INSURANCE: If the total monthl 
amount of loss of time benefits promised for the same loss under all 
valid loss of time coverage upon the insured, whether payable on a 
weekly or monthly basis, shall exceed the monthly earnings of the 
insured at the time disability commenced or his average monthly 
earnings for the period of two years immediately preceding a disability 
for which claim is made, whichever is the greater, the insurer will be 
liable only for such proportionate amount of such benefits under this 
policy as the amount of such monthly earnings or such average monthly 
earnings of the insured bears to the total amount of monthly benefits 
for the same loss under all such coverage upon the insured at the time 
such disability commences and for the return of such part of the 
premiums paid during such two years as shall exceed the pro rata 
amount of the premiums for the benefits actually paid hereunder; but 
this shall not operate to reduce the total monthly amount of benefits 
payable under all such coverage upon the insured alae the sum of two 
hundred dollars ($200.00) or the sum of the monthly benefits specified 
in such coverages, whichever is the lesser, nor shall it operate to reduce 
benefits other than those payable for loss of time. 

(The foregoing policy provision may be inserted only in a policy which 
the insured has the right to continue in force subject to its terms by 
the timely payment of premiums: 

a. Until at least age 50 or, 
b. In the case of a oie issued after age 44, for at least five years 
from its date of issue. 

The insurer may, at its option, include in this provision a definition 
of “valid loss of time coverage,’ approved as to form by the 
Commissioner, which definition shall be limited in subject matter to 
coverage provided by governmental agencies or by organizations 
subject to regulation by insurance law or by insurance authorities of 
this or any other state of the United States or any province of Canada, 
or to any other coverage the inclusion of which may be approved by 
the Commissioner or any combination of such coverages. In the absence 
of such definition such term shall not include any coverage provided 
for such insured pursuant to any compulsory benefit statute (including 
any workmen’s compensation or employer’s liability statute), or 
benefits provided by union welfare plans or by employer or employee 
benefit organizations.) 

(7) A provision as follows: 

UNPAID PREMIUM: Upon the payment of a claim under this policy, 
any premium then due and Hanacd or covered by any note or written 
order may be deducted therefrom. 

(8) Repealed by Session Laws 1955, c. 886, s. 1. 
(9) A provision as follows: 

CONFORMITY WITH STATE STATUTES: Any provision of this 
policy which, on its effective date, is in conflict with the statutes of the 
state in which the insured resides on such date is hereby amended to 
conform to the minimum requirements of such statutes. 

(10) A provision as follows: 

ILLEGAL OCCUPATION: The insurer shall not be liable for any loss 

to which a contributing cause was the insured’s commission of or 
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attempt to commit a felony or to which a contributing cause was the 
insured’s being engaged in an illegal occupation. 

(11) A provision as follows: 

INTOXICANTS AND NARCOTICS: The insurer shall not be liable 
for any loss sustained or contracted in consequence of the insured’s 
being intoxicated or under the influence of any narcotic unless 
administered on the advice of a physician. 

(c) Inapplicable or Inconsistent Provisions.—If any provision of this section 
is in whole or in part inapplicable to or inconsistent with the coverage provided 
by a particular form of policy the insurer, with the approval of the 
Commissioner, shall omit from such policy any inapplicable provision or part of 
a provision, and shall modify any inconsistent provision or part of the provision 
in such manner as to make the provision as contained in the policy consistent 
with the coverage provided b he policy. 

(d) Order of Certain Policy Provisions.—The provisions which are the subject 
of subsections (a) and (b) of this section, or any corresponding provisions which 
are used in lieu thereof in accordance with such subsections, shall be printed 
in the consecutive order of the provisions in such subsections or, at the option 
of the insurer, any such provision may appear as a unit in any part of the policy, 
with other provisions to which it may be logically related, provided the resulting 
policy shall not be in whole or in part unintelligible, uncertain, ambiguous, 
Ree or likely to mislead a person to whom the policy is offered, delivered 
or issued. 

(e) Third-Party Ownership.—The word “insured,” as used in this Subchapter 
shall not be construed as preventing a person other than the insured with a 
proper insurable interest from making application for and owning a policy 
covering the insured or from being entitled under such a policy to any 
indemnities, benefits and rights provided therein. 

(f) Requirements of Other Jurisdictions. 

(1) Any policy of a foreign or alien insurer, when delivered or issued for 
delivery to any person in this State, may contain any provision which 
is not less favorable to the insured or the beneficiary than the 
provisions of this Subchapter and which is prescribed or required by 
the law of the state under which the insurer is organized. 

(2) Any policy of a domestic insurer may, when issued for delivery in any 
other state or country, contain any provision permitted or required by 
the laws of such other state or country. 

‘B) Filing Procedure.—The Commissioner may make such reasonable rules 
and regulations concerning the procedure for the filing or submission of policies 
subject to this Subchapter as are necessary, proper or advisable to the 
administration of this Subchapter. This provision shall not abridge any other 
authority granted the Commissioner by law. (1953, c. 1095, s. 2; 1955, c. 850, s. 
80.886, s. 1; 1961, c. 432.) 


Editor’s Note. — For comment on the 1955 _— Patrick v. Pilot Life Ins. Co., 241 N.C. 614, 86 
amendments, see 33 N.C.L. Rev. 555 (1955). S.E.2d 201 (1955), citing repealed § 58-253(6). 
As to clause excluding from coverage death 
caused by intentional act of any person, see 


§ 58-251.2. Renewability of individual and blanket hospitalization and 
accident and health insurance policies. — (a) Every individual or blanket 
family hospitalization policy and accident and health policy, other than 
noncancellable or nonrenewable policies but including group, blanket and 
franchise policies, as defined in this Chapter, COvETIDE less than 10 persons, 
issued in North Carolina after January 1, 1956, shall include the following 
provision: 
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Renewability: This policy is renewable at the option of the policyholder unless 
sufficient notice of nonrenewal is given the policyholder in writing by the 
insurer. 

Sufficient notice shall be, during the first year of any policy, or during the 
first year following any lapse and reinstatement, a shod of 30 days prior to 
the premium due date. After one continuous year of coverage and acceptance 
of premium for any portion of the second or subsequent year sufficient notice 
shall be a number of full months most nearly equivalent to one fourth the 
number of months of continuous coverage from the first anniversary of the date 
of issue or reinstatement, to the date of mailing of such notice: Provided no 
period of required notice shall exceed two years. 

The insurer upon a showing of inadequacy of the rates chargeable on such 
policies upon which notice of nonrenewal has been given, and a finding as to the 
same by the Commissioner of Insurance, may increase such rates with the 
approval of the Commissioner. Thereafter, such rates shall be applicable to all 
policies of the same type, the holders of which receive notice of nonrenewal. The 
policyholder thereafter must pay the increased rate in order to continue the 
policy in force. The requirements of this provision shall not apply to refusal of 
renewal because of change of occupation of the insured to one classified by the 
company as uninsurable nor to increase in rate due to change of occupation of 
the insured to a more hazardous occupation. 

(b) No insurance company issuing individual or blanket family hospitaliza- 
tion or accident and health policies of insurance shall have the right to 
unilaterally restrict coverage, reduce benefits or increase rates upon any 
contract of hospitalization or accident and health insurance which is subject to 
the provisions of this section except as provided herein. 

(c) Any hospitalization or accident and health policy reissued or renewed in 
the name of the insured during the grace period shall be construed to be a 
continuation of the policy first issued. (1955, c. 886, s. 2; 1957, c. 1085, s. 2.) 


§ 58-251.3. Policy coverage to continue as to mentally retarded or 
physically handicapped children. — An individual or group accident and health 
insurance policy, hospital service policy, or medical service plan policy, delivered 
or issued for delivery in this State after July 1, 1969, which provides that 
coverage of a dependent child shall terminate upon attainment of the limiting 
age for dependent children specified in the policy or contract, shall also provide 
in substance that attainment of such limiting age shall not operate or terminate 
the coverage of such child while the child is and continues to be (i) incapable of 
self-sustaining employment by reason of mental retardation or physical 
handicap; itl (ii) chiefly dependent upon the policyholder or subscriber for 
support and maintenance: Provided, proof of such incapacity and dependency 
is furnished to the insurer, hospital service plan corporation, or medical service 
plan corporation by the policyholder or subscriber within 31 days of the child’s 
attainment of the limiting age and subsequently as may be required by the 
insurer or corporation, but not more frequently than annually after the child’s 
attainment of the limiting age. (1969, c. 745, s. 1; 1971, ce. 1126, s. 1.) 


Editor’s Note. — Session Laws 1969, c. 745, der the provisions of Chapter 57 as fully as the 
s. 2, and Session Laws 1971, ¢c. 1126, s.2, provide: same applies to accident and health policies is- 
“This act shall apply to medical service plan poli- sued under Chapter 58 of the General Statutes.” 
cies and hospital service plan policies issued un- 


§ 58-251.4. Policies to cover newborn infants. — Every policy of insurance 
and every hospital service or medical service plan as defined in Chapter 57 of 
the General Statutes (regardless of whether any of such policies or plans shall 
be defined as individual, family, group, blanket, franchise, industrial or 
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otherwise) which provides benefits on account of any sickness, illness, or 
disability of any minor child or which provides benefits on account of any medical 
treatment or service authorized or permitted to be furnished by a hospital under 
the laws of this State to any minor child shall provide such benefits for such 
occurrences beginning with the moment of birth of such child if such birth occurs 
while said policy or subscriber contract with such a plan is in force. 

Benefits in such insurance policies or plans shall be the same for congenital 
defects or anomalies as are provided for most sicknesses or illnesses suffered 
by minor children which are covered by said policies or plans. 

No policy or plan subscriber contract shall be aoanetel by the Commissioner 
of Insurance pursuant to the provisions of this Article or the provisions of 
Chapter 57 of the General Statutes that does not comply with the provisions of 
this section. 

The provisions of this section shall app y both to insurers governed by the 
provisions of Chapter 58 of the General Statutes and to corporations governed 

y the provisions of Chapter 57 of the General Statutes. (1973, c. 345, ss. 1, 2.) 


Editor’s Note. — Session Laws 1978, c. 845, service plan subscriber contracts delivered, is- 
s. 3, provides: “This act shall become effective sued for delivery, reissued or renewed in this 
upon ratification but shall only apply to policies State on and after July 1, 1973.” 
of insurance, and hospital service and medical 


§ 58-251.5. Insurers and others to afford coverage to mentally retarded 
and physically handicapped children. — (a) No insurance company licensed in 
this State pursuant to the provisions of this Chapter and no corporation 

overned by the provisions of Chapter 57 of the General Statutes of North 
Ginetta shall refuse to issue or deliver any individual or group accident and 
health insurance policy of hospital or medical service plan policy in this State 
which it is currently issuing for delivery in this State and which affords benefits 
or coverage for minor children of the applicant, by reason of the physical 
handicap or mental retardation of any minor children of the applicant; nor shall 
any such policy issued and delivered in this State carry a higher premium rate 
or charge or restrict or exclude coverage or benefits by reason of said mental 
retardation or physical handicap. Provided, however, such policy may exclude 
benefits, otherwise payable for disability, hospitalization, or medical or other 
therapeutic expense directly and solely attributable to such mental retardation 
or such physical handicap. 

(b) The Commissioner of Insurance shall revoke the license of any insurer or 
any corporation governed by the provisions of Chapter 57 of the General 
Statutes of North Carolina if it fails to comply with the provisions of this section. 

(c) The provisions of this section shall apply to corporations governed by the 
Paes of Chapter 57 of the General Statutes of North Carolina. (1978, c. 754, 
ied ba 


§ 58-252. Meaning of term “preexisting conditions” in certain policies. — 
At the time of issuing any new policy of individual or family hospitalization 
insurance or individual accident and health insurance to insureds over age 65, 
the term “preexisting conditions,” or its equivalent in said policy shall include 
only conditions specifically eliminated by rider. (1955, c. 850, s. 5.) 


Editor’s Note. — Former § 58-252 was act made this section applicable to hospital and 
repealed by Session Laws 1953, c. 1095,§ 3. The medical service corporations under Chapter 57 
above section was designated 8 58-252 by the to the same extent as to insurers under this 
1955 act which inserted it. Section 12 of the 1955 Chapter. 
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§§ 58-253, 58-254: Repealed by Session Laws 1953, c. 1095, s. 3. 


Editor’s Note. — See note to § 58-250. 


§ 58-254.1. Industrial sick benefit insurance defined. — Industrial sick 
benefit insurance is hereby defined as that form of insurance for which 
premiums are payable weekly and which provides for the payment of a weekly 
indemnity on account of sickness or accident in addition to a benefit in case of 
death. Such death benefit shall not exceed one hundred and fifty dollars 
($150.00). There shall be a provision for the payment of weekly premium, eighty 
percent (80%) of which shall be allocated for the purchase of sick and accident 
aaieaces at twenty percent (20%) thereof for the purchase of death benefits. 

1945, 21385. 


§ 58-254.2. Industrial sick benefit insurance; provisions. — Policies issued 
under the industrial sick benefit plan shall contain the provisions contained in 
G.S. 58-251.1 and in addition shall contain the following: 


(1) A provision for grace for the payment of the additional premium or 
assessment or proportion thereof for such death benefits of not less 
Mien four weeks during which period the death benefit shall continue 
in force; 


(2) A provision for incontestability of the death benefit coverage after not 
more than two years except for 


a. Nonpayment of premiums, and 
b. Misstatement of age; 


(3) A provision that the death benefit is noncancellable by the company 
except for nonpayment of premium. 


The Commissioner may approve any form of certificate to be issued under the 
industrial sick benefit plan which omits or modifies any of the provisions 
hereinbefore required, if he deems such omission or modification suitable for 
the character of such insurance and not unjust to the persons insured 
thereunder. (1945, c. 885; 1953, c. 1095, s. 4.) 


§ 58-254.3. Blanket accident and health insurance defined. — (a) Any policy 
or contract of insurance against death or injury resulting from accident or from 
accidental means which insures a group of persons conforming to the 
requirements of one of the following subdivisions (1) to (7), inclusive, shall be 
deemed a blanket accident policy. Any policy or contract which insures a group 
of persons conforming to the requirements of one of the following subdivisions 
(3), (5), (6) or (7) against total or partial disability, excluding such disability from 
accident or from accidental means, shall be deemed a blanket health insurance 
policy. Any policy or contract of insurance which combines the coverage of 
blanket accident insurance and of blanket health insurance on such a group of 
persons shall be deemed a blanket accident and health insurance policy: 


(1) Under a policy or contract issued to any railroad, steamship, motorbus 
or airplane carrier of passengers, which shall be deemed the 
policyholder, a group defined as all persons who may become such 
passengers may be insured against death or bodily injury either while, 
or as a result of, being such passengers. 

(2) Under a policy or contract issued to an employer, or the trustee of a fund 
established by the employer, who shall be deemed the policyholder, 
covering any group of employees defined by reference to exceptional 
hazards incident to such Branlowient insuring such employee against 
death or bodily injury resulting while, or from, being exposed to such 
exceptional hazard. 
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(3) Under a policy or contract issued to a college, school or other institution 
of learning or to the head or principal thereof, who or which shall be 
deemed the policyholder. 

(4) Under a policy or contract issued in the name of any volunteer fire 
department, which shall be deemed the policyholder, covering all of the 
members of such department. 

(5) Under a policy or contract issued to and in the name of an incorporated 
or unincorporated association of persons having a common interest or 
calling, which association shall be deemed the policyholder, having not 
less than 25 members, and formed for purposes other than obtaining 
insurance, covering all of the members of such association. 

(6) Under a policy or contract issued to the head of a family, who shall be 
deemed the policyholder, whereunder the benefits thereof shall provide 
for the payment by the insurer of amounts for expenses incurred by 
the policyholder on account of hospitalization or medical or surgical aid 
for himself, his spouse, his child or children, or other persons chiefly 
dependent on him for support and maintenance. 

(7) Under a policy or contract issued in the name of any municipal or county 
recreation commission or department which shall be deemed the 
policyholder. 

(b) All benefits under any blanket accident, blanket health or blanket accident 
and health insurance policy shall be payable to the person insured, or to his 
designated beneficiary or beneficiaries, or to his estate, except that if the person 
insured be a minor, such benefits may be made payable to his parent, guardian, 
or other person actually supporting him, or to a person or persons chiefly 
dependent upon him for support and maintenance. 

(c) Nothing contained in this section shall be deemed to affect the legal 
liability of policyholders for the death of or injury to, any such member of such 
group. (1945, c. 385; 1947, c. 721; 1958, ¢. 1095, s. 5; 1961, c. 603.) 


Editor’s Note. — For comment on the 1947 
amendment, see 25 N.C.L. Rev. 437. 


§ 58-254.4. Group accident and health insurance defined. — (a) Any policy 
or contract of insurance against death or injury resulting from accident or from 
accidental means which covers more than one person except blanket accident 
policies as defined in G.S. 58-254.8, shall be deemed a group accident insurance 
policy. Any policy or contract which insures against disablement, disease or 
sickness of the insured (excluding disablement which results from accident or 
from accidental means) and which covers more than one person, except blanket 
health insurance policies as defined in G.S. 58-254.3, shall be deemed a group 
health insurance policy or contract. Any policy or contract of insurance which 
combines the coverage of group accident imsurance and of group health 
insurance shall be deemed a group accident and health insurance policy. No 
policy or contract of group accident, group health or group accident and health 
Insurance, and no certificates thereunder, shall be delivered or issued for 
delivery in this State unless it conforms to the requirements of subsection (b). 


(b) No policy or contract of group accident, group health or group accident 
and health insurance shall be delivered or issued for delivery in this State unless 
the group of persons thereby insured conforms to the requirements of the 
following paragraph: 


Under a policy issued to an employer, principal, or to the trustee of a fund 
established by an employer or two or more employers in the same industry or 
kind of business, or by a principal or two or more principals in the same industry 
of kind of business, which employer, principal, or trustee shall be deemed the 
policyholder, covering, except as hereinafter provided, only employees, or 
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agents, of any class or classes thereof determined by conditions pertaining to 
employment, or agency, for amounts of insurance based upon some plan which 
will preclude individual selection. The premium may be paid by the employer, 
by the employer and the employees jointly, or by the employee; and where the 
relationship of principal and agent exists, the premium may be paid by the 
principal, by the principal and agents, jointly, or by the agents. If the premium 
is paid by the employer and the employees jointly, or by the principal and agents 
jointly, or by the employees, or by the agents, the group shall comprise not less 
than seventy-five percent (75%) of all persons eligible of any class or classes of 
employees, or agents, determined by conditions pertaining to the employment 
or agency. 

(c) The term “employees” as used in this section shall be deemed to include, 
for the purposes of insurance hereunder, employees of a single employer, the 
officers, managers, and employees of the employer and of subsidiary or 
affiliated corporations of a corporation employer, and the individual proprietors, 
partners, and employees of individuals and firms of which the business is 
controlled by the insured employer through stock ownership, contract or 
otherwise. The term “employer” as used herein may be deemed to include the 
State of North Carolina, any county, municipality or corporation, or the proper 
officers, as such, of any unincorporated municipality or any department or 
subdivision of the State, county, such corporation, or municipality determined 
by conditions pertaining to the employment. 


(d) The term “agents” as used in this section shall be deemed to include, for 
the purposes of insurance hereunder, agents of a single principal who are under 
contract to devote all, or substantially all, of their time in rendering personal 
services for such principal, for a commission or other fixed or ascertainable 
compensation. 


(e) The benefits payable under any policy or contract of group accident, group 
health and group accident and health insurance shall be payable to the 
employees, or agents, or to some beneficiary or beneficiaries designated by the 
employee or agent, other than the employer or principal, but if there is no 
designated beneficiary as to all or any part of the insurance at the death of the 
employee or agent, then the amount of insurance payable for which there is no 
designated beneficiary shall be payable to the estate of the employee or agent, 
except that the insurer may in such case, at its option, pay such insurance to 
any one or more of the following surviving relatives of the employee or agent: 
wife, husband, mother, father, child, or children, brothers or sisters; and except 
that payment of benefits for expenses incurred on account of hospitalization or 
Scat surgical aid, as provided in subsection (f), may be made by the insurer 
to the hospital or other person or persons furnishing such aid. Payment so made 
shall shea the insurer’s obligation with respect to the amount of insurance 
SO paid. 

(f) Any policy or contract of group accident, group health or group accident 
and health insurance may include provisions for the payment by the insurer of 
benefits to the employee or agent of the insured group, on account of 
hospitalization or medical or surgical aid for himself, his spouse, his child or 
children, or other persons chiefly dependent upon him for support and 
maintenance. 


(8) Any policy or contract or group accident, group health or group accident 
and health insurance may provide for readjustment of the rate of premium based 
on the experience thereunder at the end of the first year, or of any subsequent 
year of insurance thereunder, and such readjustment may be made retroactive 
only for such policy year. Any refund under any plan for readjustment of the 
rate of premium based on the experience under group policies and any dividend 
paid under such policies may be used to reduce the employer’s or principal’s 
contribution to group insurance for the employees of the aA eae or the agents 
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of the principal, and the excess over such contribution by the employer, or 
principal, shall be applied by the employer, or principal, for the sole benefit of 
the employees or agents. 

(h) Nothing contained in this section shall be deemed applicable to any 
contract issued by any corporation defined in Chapter 57 of the Bene Statutes 
oi North Carolina. (1945, c. 385; 1947, c. 721; 1951, c. 282: 1953, c. 1095; ss. 6, 


Editor’s Note. — For comment on 1947 
amendment, see 25 N.C.L. Rev. 4387. 


§ 58-254.5. Group or blanket accident and health insurance; approval of 
forms and filing of rates. — No policy or group or blanket accident, health or 
accident and health insurance shall be delivered or issued for delivery in this 
State unless the form of the policy contracts including the master policy 
contract, the individual certificates thereunder, the applications for the contract, 
and a schedule of the premium rates pertaining to such form or forms, have been 
filed with and the forms approved by the Commissioner. (1945, c. 385.) 


§ 58-254.6. Definition of franchise accident and health insurance. — 
Accident and health insurance on a franchise plan is hereby declared to be that 
form of accident and health insurance issued to five or more employees of any 
corporation, copartnership or individual employer or any governmental 
corporation, agency or department thereof, or 10 or more members of any trade 
or professional association or of a labor union or of any other association where 
such association or union has a constitution or bylaws and is formed in good faith 
for purposes other than that of obtaining insurance, where such persons, with 
or without their dependents, are issued the same form of an individual policy 
varying only as to amounts and kinds of coverage applied for by such persons, 
under an arrangement whereby the premiums on such policies may be paid to 
the insurer periodically by the employer, with or without payroll deductions, or 
by the association for its members, or by some designated person acting on 
behalf of such employer or association. The provisions of this section shall not 
be construed so as to repeal G.S. 58-254.3 and 58-254.4 or any parts thereof. 
(1947p:e:721; 1961) .c. 646.) 


Editor’s Note. — For brief comment on this 
section, see 25 N.C.L. Rev. 438. 


§ 58-254.7. Approval by Commissioner of forms, classification and rates; 
hearing; exceptions. — No policy of insurance against loss or expense from the 
sickness, or from the bodily injury or death by accident of the insured shall be 
issued or delivered to any person in this State nor shall any application, rider 
or endorsement be used in connection therewith until a copy of the form thereof 
and of the classification of risks and the premium rates, or, in the case of 
cooperatives or assessment companies the estimated cost pertaining thereto, 
have been filed with the Commissioner of Insurance. 


No such policy shall be issued, nor shall any application, rider or endorsement 
be used in connection therewith, until the expiration of 30 days after it has been 
so filed unless the Commissioner shall sooner give his written approval thereto. 


The Commissioner may within 30 days after the filing of any such form, 
disapprove such form 


(1) If the benefits provided therein are unreasonable in relation to the 
premium charged, or 


699 


8 58-254.8 CH. 58. INSURANCE § 58-254.10 


(2) If it contains a provision or provisions which are unjust, unfair, 
inequitable, misleading, deceptive or encourage misrepresentation of 
such policy. 

If the Commissioner shall notify the insurer which has filed any such form 
that it does not comply with the provisions of this section or sections, it shall 
be unlawful thereafter for such insurer to issue such form or use it in connection 
with any policy. In such notice the Commissioner shall specify the reasons for 
his disapproval and state that a hearing will be granted within 20 days after 
request in writing by the insurer. 

The Commissioner may at any time, after a hearing of which not less than 
20 days’ written notice shall have been given to the insurer, withdraw his 
approval of any such form on any of the grounds stated in this section. It shall 
be unlawful for the insurer to issue such form or use it in connection with any 
policy after the effective date of such withdrawal of approval. The notice of any 
hearing called under this paragraph shall specify the matters to be considered 
at such hearing and any decision affirming disapproval or directing withdrawal 
of approval under this section shall be in writing and shall specify the reasons 
therefor: Provided, that the provisions of this section shall not apply to 
workmen’s compensation insurance, accidental death or disability benefits 
issued supplementary to life insurance or annuity contracts, medical expense 
oecarh under liability policies or to group accident and health insurance. (1951, 
c. 784. 


Editor’s Note. — For brief comment on this 
section, see 29 N.C.L. Rev. 398. 


§ 58-254.8. Credit accident and health insurance. — Credit accident and 
health insurance is declared to be insurance against death or personal injury by 
accident or by any specified kind or kinds of accident, and insurance against 
sickness, ailment, or bodily injury of a debtor who may be indebted to any 
person, firm, or corporation extending credit to such debtor. The amount of 
credit accident and health insurance written shall not exceed the installment 
payment. (1953, c. 1096, s. 2; 1961, c. 1071.) 


§ 58-254.9. Hospitalization insurance defined. — Hospitalization insurance 
is declared to be any form of accident and health insurance which provides 
indemnity or payment for expenses incurred due to or in connection with 
hospitalization of the insured, or his dependents. (1953, c. 1096, s. 3.) 


ARTICLE 26A. 
Joint Action to Insure Elderly. 


§ 58-254.10. Definitions. — Wherever used in this Article, the followin 
terms shall have the respective meanings hereinafter set forth or indicated, 
unless the context otherwise requires: 

(1) “Association” means a voluntary unincorporated association formed for 
the sole purpose of enabling joint and cooperative action to provide 
accident and health insurance in accordance with this Article in this or 
any other State having legislation enabling the issuance of insurance 
of the type provided in this Article. 

(2) “Insurer” means any insurance company which is authorized under this 
Chapter to transact accident and health insurance business in this State. 
(1968, ¢. 1125.) 
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Editor’s Note. — In the 1963 act inserting this 
Article, the sections were numbered 58-255.1 to 
58-255.6. 


§ 58-254.11. Joint action to insure persons 65 years of age or over and their 
spouses permitted; associations of insurers; individual and group policies. — 
Notwithstanding any other provisions of this Chapter or any other law which 
may be inconsistent herewith, any insurer may join with one or more other 
insurers to plan, develop, underwrite, offer, sell and provide to or for an 
resident person of this State, or of another state if permitted by the laws of suc 
other state, who is 65 years of age or over and to the spouse of such person, 
insurance against financial loss from accident or elnees or both. Such 
insurance may also cover an employer’s nonresident employees and nonresident 
retired employees 65 years of age or older and their spouses, provided such 
employees are regularly employed within this State or were so employed at the 
time of their retirement. Such insurance may be offered, issued and 
administered through an association of two or more insurers which association 
is formed for the purpose of offering, selling, issuing and administering such 
insurance, and may be in the form of a policy insuring a resident who is 65 years 
of age or older, and the spouse of such resident, if any, or in the form of a grou 
policy insuring residents 65 years of age or older and the spouses of auch 
residents, or in both forms. On such insurance each insurer shall be severally 
liable for a percentage of the risks determined under the articles of association 
of the association. The insurer members of such association may agree with 
respect to premium rates, policy provisions, commission rates and other matters 
within the scope of this Article. Notwithstanding the provisions of G.S. 58-44, 
any policy providing such insurance may be executed on behalf of the insurers 
or the association, as the case may be, by a duly authorized person and need 
not be countersigned by a resident agent. (19638, c. 1125; 1965, c. 677.) 


§ 58-254.12. Regional plans authorized. — If “over 65” accident and health 
insurance plans exist or hereafter come into existence in other states pursuant 
to legislative authority similar to that herein given, North Carolina insurers may 
jointly participate with insurers of such other states in forming a regional plan 
to carry out the purposes of this Article. Any association formed for the 
operation of a regional plan shall be exempt from the provisions of G.S. 58-36 
and may engage in business in North Carolina through its insurer members only, 
without being separately licensed. (1968, c. 1125.) 


§ 58-254.13. Forms and rate manuals subject to § 58-249; disapproval of 
rates. — The forms of the policies, applications, certificates or other evidence 
of insurance coverage and the rate manual showing rates, rules and 
classification of risks applicable thereto shall be subject to the applicable 

rovisions of G.S. 58-249. The Commissioner may disapprove the premium rates 
or such insurance, or any class thereof, if he finds that such rates are by 
reasonable assumptions excessive in relation to the benefits provided. In 
determining whether such rates by reasonable assumptions are excessive in 
relation to the benefits provided, the Commissioner shall give due consideration 
to past and prospective claim experience on such insurance, or other comparable 
insurance, within and outside this State, and to fluctuations in such claim 
experience, to a reasonable risk charge, to contribution to surplus and 
contingency funds, to past and prospective expenses, both within and outside 
this State, and to all other relevant factors within and outside this State, 
including any differing operating methods of the insurers joining in the issue 
of such insurance. In the event of any such disapproval, the decision of the 
Commissioner shall be subject to review under G.S. 58-9.3. In exercising the 
powers conferred by this section, the Commissioner shall not be bound by any 
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other requirements of this Chapter with respect to standard provisions required 
to be included in the forms of the feature, sane certificates or other 
evidence of insurance coverage filed with the Commissioner. (1963, ce. 1125.) 


§ 58-254.14. Organization of associations of insurers; powers; annual 
statements; mutual insurers may participate. — An association formed for the 
purposes of this Article shall adopt articles of association for the organization, 
administration and regulation of its affairs, which articles of association and any 
amendments thereto shall be filed within 30 days of adoption of same with the 
Commissioner of Insurance. Such association may establish requirements for 
membership of insurers, hold title to property, incur expenses for advertising, 
soliciting and administering such insurance, including payment of salary or 
compensation to persons employed by it, enter into contracts, limit the liability 
of and among its members, and shall be subject to the provisions of G.S. 1-69.1. 

Such association shall file annually with the Commissioner of Insurance, on 
such date and in such form as the Commissioner may prescribe, a statement with 
respect to its operations. 

For the purpose of implementing joint action of insurers in furnishing accident 
and health insurance coverage to persons 65 years of age and older and their 
spouses, in accordance with the intent of this Article as expressed herein, 
insurers operating on a mutual plan, or on any other membership basis, may 
participate in such a plan, and the persons insured through the plan shall not 
be entitled to membership in any such insurer nor shall they be entitled to any 
dividend rights, voting rights, or any other rights peculiar to mutual insurance 
policyholders and participants in membership insurance plans. (1963, c. 1125.) 


§ 58-254.15. No additional licensing required. — Accident and health 
insurance authorized by this Article and offered by or through an associaticn 
formed for the purpose of this Article may be solicited and offered directly b 
such association, any insurer member of such association, and by or throug 
any person authorized by the North Carolina Insurance Department to sell 
accident and health insurance in this State, without any additional license being 
required. (1968, c. 1125.) 


ARTICLE 27. 
General Regulations. 
§ 58-255: Repealed by Session Laws 1958, c. 1095, s. 8. 


§ 58-256. Waiver by insurer. — The acknowledgment by any insurer of the 
receipt of notice given under any te covered by this Subchapter, or the 
furnishing of forms for filing proofs of loss, or the acceptance of such proofs, 
or the investigation of any claim thereunder, shall not operate as a waiver of 
any of the rights of the insurer in defense of any claim arising under such policy. 
(1913; 'e2 910s. ie Gost smosn4s) 


§ 58-257. Application. — (a) On and after January 1, 1956, each individual 
or family accident, health, hospitalization policy, certificate or service plan of 
hospitalization and medical and/or dental service corporations shall be issued 
only on application in writing signed by the insured or the head of the household 
or “Doan Each application shall also contain the certificate of the agent that 
he has truly and accurately recorded on the application the information supplied 
by the insured. Every policy subject to the provisions of this section shall contain 
as a part of such policy the original or a reproduction of the application required 
by this section. This section shall not apply to travel or dread disease policies 
or to policies issued pursuant to a group insurance conversion privilege. If any 
such policy Sheet or issued for delivery to any person in this State shall be 
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reinstated or renewed, and the insured or the beneficiary or assignee of such 
policy shall make written request to the insurer for a copy of the application, 
if any, for such reinstatement or renewal, the insurer shall within 15 days after 
the receipt of such request at his home office or any branch office of the insurer, 
deliver or mail to the person making such request, a copy of such application. 
If such copy shall not be so delivered or mailed, the insurer shall be precluded 
from introducing such application as evidence in any action or proceeding based 
upon or involving such policy or its reinstatement or renewal. 

(b) No alteration of any written application for any such policy shall be made 
by any person other than the applicant without his written consent, except that 
insertions may be made by the insurer, for administrative purposes only, in such 
ru ye as to indicate clearly that such insertions are not to be ascribed to the 
applicant. 

c) The falsity of any statement in the application for any policy covered by 
this Subchapter may not bar the right to recover thereunder unless such false 
statement materially affected either the acceptance of the risk or the hazard 
assumed by the insurer. (19138, c. 91, s. 8; C.S., s. 6485; 1958, c. 1095, s. 9; 1955, 
Canouases bel OGl clo.) 


Editor’s Note. — Section 12 of the 1955amen- to the same extent as to insurers under this 
datory act made it applicable to hospital and Chapter. 
medical service corporations under Chapter 57 


§ 58-257.1. Claim forms. — All forms used by policyholders, beneficiaries, 
hospitals and physicians to report information relative to the nature and extent 
of loss or asa bileg for which claim is being made under any type of accident 
or health policy must conform to certain standard language approved by the 
Commissioner of Insurance. (1955, c. 850, s. 9.) 


Editor’s Note. — Section 12 of the act insert- pital and medical service corporations under 
ing this section, as amended by Session Laws Chapter 57 to the same extent as it applies to 
1955, c. 1261, made this section applicable to hos- insurers under this Chapter. 


§ 58-258. Conforming to statute. — (a) Other Policy Provisions. — No policy 
provision which is not subject to G.S. 58-251.1 shall make a policy, or any portion 
thereof, less favorable in any respect to the insured or the beneficiary than the 
provisions thereof which are subject to this Subchapter. 

(b) Policy Conflicting with Subchapter. — A policy delivered or issued for 
delivery to any person in this State in violation of this Subchapter sha! be held 
valid but shall be construed as provided in this Subchapter. When any provision 
in a policy subject to this Subchapter is in conflict with any provision of this 
Bt chapten the rights, duties and obligations of the insurer, the insured and 
the beneficiary shall be governed by the provisions of this Subchapter. (1918, 
Cris 29°C: & s,,6486711953, c, 1095, s. 10.) 


§ 58-259: Repealed by Session Laws 1953, c. 1095, s. 11. 


§ 58-259.1. Age limit. — If any such policy contains a provision establishing, 
as an age limit or otherwise, a date after which the coverage provided by the 
policy will not be effective, and if such date falls within a period for which 
premium is accepted by the insurer or if the insurer accepts a premium after 
such date, the coverage provided by the policy will continue in force subject to 
any right of cancellation until the end of the period for which premium has been 
accepted. In the event the age of the insured has been misstated and if, according 
to the correct age of the insured, the coverage provided by the policy would not 
have become effective, or would have ceased prior to the acceptance of such 
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premium or premiums, then the liability of the insurer shall be limited to the 
refund, upon request, of all premiums paid for the period not covered by the 


policy. (19538, c. 1095, s. 11.) 


Misrepresentation as to Age. — Where a pol- 
icy provides that in the event of misrepresenta- 
tion as to age, the contract will be adjusted so 
as to pay the amount actually due under the 
insured’s correct age, it is generally held that 


this provision relates not to the efficacy of the 
contract, but to the benefits due, and is not af- 
fected by an incontestable clause. Wall v. Dia- 
mond State Life Ins. Co., 9 N.C. App. 231, 175 
S.E.2d 602 (1970). 


§ 58-259.2. Nurses’ services. — No agency, institution or pveren providing 


a service for which pena or reimbursement is required to 


e made under a 


policy governed by this Chapter shall be denied such pave or reimbursement 


on account of the fact that such services were ren 


ered through a registered 


nurse acting under authority of rules and regulations adopted by the Board of 

Medical Examiners and the Board of Nursing pursuant to G.S. 90-6 and 90-162. 
Nothing herein shall be construed to authorize contracting with or making 

payments directly to any nurse not otherwise permitted. (1973, c. 487.) 


§ 58-260. Discrimination forbidden; right to choose. services of 
optometrist, podiatrist, dentist or chiropractor. — Discrimination between 
individuals of the same class in the amount of premiums or rates charged for 
any policy of insurance covered by this Subchapter, or in the benefits payable 
thereon, or in any of the terms or conditions of such policy, or in any other 
manner whatsoever, is prohibited. 

Whenever any policy of insurance governed by this Chapter provides for 
payment of or relmbursement for any service which is within the scope of 
practice of a duly licensed optometrist, or duly licensed podiatrist, or a duly 
licensed dentist, or duly licensed chiropractor, the insured or other persons 
entitled to benefits under such policy shall be entitled to payment of or 
reimbursement for such services, whether such services be performed by a duly 
licensed physician or a duly licensed optometrist, or a duly licensed podiatrist, 
or a duly licensed dentist or a duly licensed chiropractor, notwithstanding any 
provision contained in such policy. Whenever any policy of insurance governed 
by this Chapter provides for certification of Feshility which is within the scope 
of practice of a duly licensed physician, or a duly licensed optometrist, or a duly 
licensed podiatrist, or a duly licensed dentist, or a duly licensed chiropractor, the 
insured or other persons entitled to benefits under such policy shall be entitled 
to payment of or reimbursement for such disability whether such disability be 
certified by a duly licensed physician, or a duly licensed optometrist, or a duly 
licensed podiatrist, or a duly licensed dentist, or a duly licensed chiropractor, 
notwithstanding any provisions contained in such policy. The policyholder, 
insured, or beneficiary shall have the right to choose the provider of such 
services notwithstanding any provision to the contrary in any other statute. 
(1913, ¢291,-s) 11;:C: Si, si 64887°1965,"c. 396, s. 22¢71169,'s:'2: 1967, c. 6905s. 
2: 1969 ee GTO LOTS hice OL Us) 


Editor’s Note. — The 1973 amendment added 
the second sentence of the second paragraph. 

Session Laws 1965, c. 396, s. 4, provides that 
it shall not be construed to equate optometrists 
with physicians except to the extent that each 
must be duly licensed. 

Session Laws 1965, c. 1169, s. 2, provides that 
the right to payment or reimbursement notwith- 
standing any provision to the contrary contained 


in any plan or policy shall be applicable only to 
those plans and policies entered into, issued, or 
renewed after the effective date of the act, there 
being no legislative intent to impair or enlarge 
obligations under any existing contracts. 

Session Laws 1967, c. 690, s. 4, provides: 
“Nothing in this act shall be construed to equate 
podiatrists with physicians except to the extent 
that each must be duly licensed.” 
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§ 58-260.1. Notice of nonpayment of premium required before forfeiture. 
— No insurance company doing business in this State and issuing health and/or 
accident insurance policies, other than contracts of group insurance or disability 
and/or accidental death benefits in connection with policies of life insurance, the 
premium for which is to be collected in weekly, monthly, or other periodical 
installments by authority of a payroll deduction order executed by the assured 
and delivered to such insurance company or the assured’s employer authorizing 
the deduction of such premium installments from the assured's salary or wages, 
shall, during the period for which such policy is issued, declare forfeited or 
lapsed any such policy hereafter issued or renewed until and unless a written 
or printed notice of the failure of the employer to remit said premium or 
installment thereof stating the amount or portion thereof due on such policy and 
to whom it must be paid, has been duly addressed and mailed to the person who 
is insured under such policy at least 15 days before said policy is canceled or 
lapsed. (1909, c. 884; C. S., s. 6465; 1929, c. 308, s. 1; 1931, c. 317; 1945, c. 379.) 


Editor’s Note. — Prior to the 1945 amendment 
this section was a part of § 58-207. 


§ 58-260.2. Premium rates on credit accident and health insurance. — The 
maximum premium rates that may be charged on credit accident and health 
insurance as defined in G.S. 58-254.8 shall be established from time to time by 
the Commissioner of Insurance on the basis of experience of companies writing 
this type of credit insurance after due notice and hearing and with full rights 
of appeal as provided in G.S. 58-9.2 and 58-9.3. (1955, c. 1341, s. 1!/2.) 


§ 58-261. Certain policies of insurance not affected. — (a) Nothing in this 
Subchapter shall apply to or affect any policy of liability or workmen’s 
compensation insurance. . 

(b) Nothing in this Subchapter shall apply to or in any way affect contracts 
supplemental to contracts of life or endowment insurance where such 
supplemental contracts contain no provisions except such as operate to 
safeguard such insurance against lapse or to provide special benefits therefor 
in the event that the insured shall be totally, or totally and permanently disabled 
by reason of accidental bodily injury or by sickness, nor to contracts issued as 
supplements to life insurance contracts or contracts of endowment insurance, 
and intended to increase the amount insured by such life or endowment contracts 
in the event that the death or disability of the insured shall result from accidental 
bodily injuries: Provided, that no such supplemental contracts shall be issued 
or delivered to any person in this State unless and until a copy of the form 
thereof has been submitted to and approved by the Commissioner of Insurance 
under such reasonable rules and regulations as he shall make concerning the 
provisions in such contracts, and their submission to and approval by him. 

(c) Nothing in this Subchapter shall apply to or in any way affect fraternal 
benefit societies. 

(d) The provisions of this Subchapter contained in subdivision (5) of G.S. 
58-250, ne clauses (2), (3), (8), and (12) of G.S. 58-251 may be omitted from 
railroad ticket policies sold only at railroad stations or at railroad ticket offices 
by railroad employees. (1911, c. 209, s. 5; 1913, c. 91, s. 12; C.S., s. 6489; 1921, 
Grint Ss. -1945.'C, asp 1947, ¢. 721.) 


Editor’s Note. — Section 58-251, referred to 
in subsection (d), was repealed by Session Laws 
1953, c. 1095, s. 2. 
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§ 58-262. Punishment for violation. — Any company, association, society, 
or other insurer or any officer or agent thereof, which or who issues or delivers 
to any person in this State any policy in wilful violation of the provisions of this 
Subchapter, shall be punished by a fine of not more than five hundred dollars 
($500.00) for each offense, and the Commissioner of Insurance may revoke the 
license of any company, corporation, association, society, or other insurer of 
another state or country, or of the agent thereof, which or who willfully violates 
any provision of this Subchapter. (1911, c. 209, s. 6; 1913, c. 91, s. 18; C.S., s. 


6490.) 


Rules of Evidence Applicable Only to Hear- 
ings Which Might Result in Loss of Legal 
Right. — Former § 148-317(3) showed that for- 
mer § 143-318 was intended to apply only to hear- 
ings which might result in a loss by a specific 
party of some legal right, duty or privilege, such 
as hearings relating to the revocation of the 
license of a specified insurance agent or of a 
specified insurance company or to the imposition 
of a fine or penalty upon an insurance agent or 
insurance company for violation of the 


“Insurance Law.” In re Filing by Auto. Rate 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 

Such hearings involve the essential elements 
of a court trial, and in such cases the Attorney 
General, as legal advisor to the Commissioner, 
can provide counsel as to whether proffered evi- 
dence complies with “the rules of evidence as 
applied in the superior and district divisions of 
the General Court of Justice.” In re Filing by 
Auto. Rate Office, 278 N.C. 302, 180 S.E.2d 155 
CLOaIy. 


ARTICLE 27A. 
Health Insurance Advisory Board. 


§ 58-262.1. Creation of Board. — There is hereby created the North Carolina 
Health Insurance Advisory Board. (1961, c. 1044, s. 1.) 


State Government Reorganization. — The 
Health Insurance Advisory Board was trans- 


ferred to the Department of Insurance by § 
143A-77, enacted by Session Laws 1971, c. 864. 


§ 58-262.2. Membership of Board; appointment; terms; Commissioner of 
Insurance ex officio member. — The membership of said Board shall consist 
of nine members to be appointed as follows: 


(1) Five members of the Board shall be appointed from the public at large 
by the Governor of North Carolina, and four members of the Board 
shall be appointed from the insurance industry by the Governor of 
North Carolina upon the recommendation of the Commissioner of 
Insurance of North Carolina. All of the members of the Board so 
appointed shall be citizens and residents of the State of North Carolina. 


(2) The term of office of the members of said Board shall be as follows: 
Three public members and two industry members shall be appointed 
for original two-year terms commencing September 15, 1967. Two 
public members and two industry members shall be appointed for 
original four-year terms commencing September 15, 1967; thereafter, 
all appointments shall be for terms of four years: Provided, however, 
each member may continue in office into the new term until his 
successor is appointed. No member shall by appointment or by 
continuance in office serve more than two consecutive four-year terms. 


(8) The Commissioner of Insurance of the State of North Carolina shall be 


Soe): 


an 5 officio member of said Board. (1961, c. 1044, s. 2; 1967, c. 634, 


§ 58-262.3. Organization and other meetings; election of officers; adoption 
of rules; expenses and per diem paid from Department of Insurance 
appropriations. — (a) The Commissioner of Insurance shall call the initial 
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meeting of the Board on or before October 1, 1961, for the purpose of 
organization of the Board. The Board at its initial meeting shall elect from its 
membership a chairman and such other officers as it may deem necessary. 


(b) The Board shall adopt such rules as it may deem necessary for the 
discharge of its duties, not inconsistent with law. 


(c) The Board may meet at such times and places as the Board may determine; 
provided, that the Board shall meet at least quarterly during each calendar year. 


(d) The expenses and per diem of the Board shall be paid from the 
appropriation made to the North Carolina Department of Insurance and where 
funds are insufficient for this purpose, the Commissioner of Insurance shall 
request additional appropriations for this purpose from the Contingency and 
Emergency Fund. (1961, c. 1044, s. 3.) 


§ 58-262.4. Review of analysis of complaints; calling company before 
Board to examine its operation and procedure; reprimanding, placing on 
probation or suspending license; study of health insurance industry and 
making recommendations. — The Board shall review in analysis of complaints 
prepared by the Department of Insurance relating to the health insurance 
industry at least quarterly during each calendar year. 


The Board may call upon any company selling health insurance in the State 
of North Carolina to appear before the Board when in the opinion of the Board 
and the Commissioner of Insurance such company is not operating in the public 
interest, to the end that the Board and the Commissioner may examine their 
operations and procedures. 


If in the opinion of the Board and the Commissioner of Insurance, any 
company is not operating in the public interest such company may be 
reprimanded, or placed on probation, or have its license suspended. 


The Board shall also make such study of the health insurance industry as it 
deems necessary to insure better service to the public, and may recommend to 
the industry such procedures and changes pautlitiine from each study, and the 
Board may recommend to the Governor of North Carolina for transmission to 
the General Assembly any legislation that the Board shall deem necessary. 
(1961, c. 1044, s. 4.) 


§ 58-262.5. Immunity of Board and Commissioner of Insurance from civil 
suit or criminal prosecution. — The Board and the Commissioner of Insurance 
shall be immune from civil suit or criminal prosecution as a result of any 
findings, recommendations or action taken while performing their duties under 
this Article; provided, that any order or decision made by the Board and the 
Commissioner of Insurance shall be subject to the provisions of G.S. 58-9.3, and 
the Board shall be subject to said Article wherever said section shall refer to 
the Commissioner of Insurance as fully as if the said Board were referred to 
in said statute. (1961, c. 1044, s. 5.) 


§ 58-262.6. Board may subpoena persons and records, administer oaths 
and take testimony. — The Board shall have the power to subpoena persons 
and records necessary to carry out its duties, and shall have the power to 
ATOR Gh oaths and take testimony in the performance of its duties. (1961, c. 
1044, s. 6. 


§ 58-262.7. Per diem and travel allowances of members. — The members 
of the Board shall receive as compensation the same per diem allowance given 
to members of other State commissions and boards while in the actual 

erformance of their duties, and shall receive travel allowance upon the same 
Fasig as that given to employees of the State of North Carolina when travelling 
in the performance of their official duties. (1961, c. 1044, s. 7.) 
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SUBCHAPTER VII. FRATERNAL ORDERS AND SOCIETIES. 


ARTICLE 28. 
Fraternal Orders. 


§ 58-263. General insurance law not applicable. — Nothing in the general 
insurance laws, except such as apply to fraternal orders or fraternal societies, 
shall be construed to extend to benevolent associations, incorporated under the 
laws of this State that only levy an assessment on the members to create a fund 
to pay the family of a deceased member and make no profit therefrom, and do 
not solicit business through agents. Such benevolent associations providing 
death benefits in excess of three hundred dollars ($300.00) to any one person, 
or disability benefits not exceeding three hundred dollars ($300.00) in any one 
year to any one person, or both, shall be known as “fraternal benefit societies” ; 
and those providing benefits of three hundred dollars ($300.00) or less shall be 
known as “‘fraternal orders.” (1899, c. 54, s. 87; 1901, c. 706, s. 2; Rev., s. 4794; 
1918, c. 46; C.S., s. 6491.) 


Cross Reference. — As to other assessment 
insurance, see § 58-105 et seq. 

Editor’s Note. — See 12 N.C.L. Rev. 374. 

Williams v. Supreme Conclave, Improved Or- 
der of Heptasophs, 172 N.C. 787, 90 S.E. 888 
(1916), and Wilson v. Supreme Conclave, Im- 
proved Order of Heptasophs, 174 N.C. 628, 94 
S.E. 443 (1917), were decided in regard to policies 
issued before the enactment of this statute, 
which makes it clear that fraternal and assess- 
ment orders shall be governed by their own rules 
and regulations as are authorzied by the state 
of their origin. Hollingsworth v. Supreme Coun- 
cil of Royal Arcanum, 175 N.C. 615, 96 S.E. 81 
(1918), discussing the application of the statute 
and altering the rule as applied in former cases. 


Fraternal Benefit Associations and Orders. 
— This section groups benevolent associations 
incorporated under the laws of this State into 
“fraternal benefit associations” and “fraternal 
orders.” Gay v. Woodmen of the World, 179 N.C. 
210, 102 S.E. 195 (1920). 

Representations in Application for Policy. 
— Section 58-30, providing that statements in an 
application for a policy of insurance shall be 
deemed representations which will not prevent 
a recovery on the policy unless material or 
fraudulent, is not applicable to a fraternal order 
as defined in § 58-264, but does apply to a frater- 
nal benefit association incorporated under the 
laws of another state. Gay v. Woodmen of the 
World, 179 N.C. 210, 102 S.E. 195 (1920). 


§ 58-264. Fraternal orders defined. — Every incorporated association, order, 
or society doing business in this State on the lodge system, with ritualistic form 
of work and representative form of government, for the purpose of making 
provision for the payment of benefits of three hundred dollars ($300.00) or less 
in case of death, sickness, temporary or permanent physical disability, either as 
the result of disease, accident, or old age, formed and organized for the sole 
benefit of its members and their beneficiaries, and not for profit, is hereby 
declared to be a “fraternal order.” Societies and orders which do not make 
insurance contracts or collect dues or assessments therefor, but simply pay 
burial or other benefits out of the treasury of their orders, and use their funds 
for the purpose of building homes or asylums for the purpose of caring for and 
educating orphan children and aged and infirm people in this State, shall not be 
considered as “fraternal orders” or “fraternal benefit societies” under this 
Subchapter; and such order or association paying death or disability benefits 
may also create, maintain, apply, or disburse among its membership a reserve 
or emergency fund as may be provided in its constitution or bylaws; but no profit 
or gain may be added to the payments made by a member. (1899, ¢c. 54, s. 88; 
1901, c. 706, s. 3; Rev., s. 4795; 1907, c. 986; 19138, c. 46; C. S., s. 6492.) 
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Cross Reference. — See § 58-263 and note. 
Cited in Brenizer v. Royal Arcanum, 141 N.C. 
409, 53 S.E. 835 (1906). 


§ 58-265. Funds derived from assessments and dues. — The fund from 
which the payment of benefits, as provided for in G.S. 58-264, shall be made, 
and the fund from which the expenses of such association, order or society shall 
be defrayed, shall be derived from assessments or dues collected from its 
members. Such societies or associations shall be governed by the laws of the 
state governing fraternal orders or societies, and are exempt from the provisions 
of all general insurance laws of this State, and no law hereafter passed shall 
apply to such societies unless fraternal orders or societies are designated 


therein. (1899, c. 54, s. 89; 1901, c. 706, s. 2; Rev., s. 4796; 1913, c. 46; 


6493.) 


Assessments Governed by Charter and 
Bylaws. — A fraternal society or association is 
governed by its own charter and bylaws and an 
assessment in accordance with its own laws is 
valid. Hollingsworth v. Supreme Council of 
Royal Arcanum, 175 N.C. 615, 96 S.E. 81 
(1918). 

The funds received from assessment are 
trust funds for orphans and widows and are not 
subject to use for any other purpose, therefore 
attachment will not lie. Brenizer v. Royal Ar- 
canum, 141 N.C. 409, 53 S.E. 835 (1906). 


eae: 


Where the constitution of a foreign fraternal 
insurance society provided for the creation of a 
fund to be raised from assessments upon its 
members for the benefit of widows and orphans 
of deceased members, any money paid to such 
fund is impressed with the qualities of a trust 
for the special purposes expressed, and such 
fund in the hands of a local collector, which he 
was bound to pay over to the society’s treasurer, 
is not subject to an attachment by a creditor of 
the society. Brenizer v. Royal Arcanum, 141 N.C. 
409, 53 S.E. 835 (1906). 


§ 58-266. Appointment of member as receiver or collector; appointee as 
agent for order or society; rights of members. — Assessments and dues 
referred to in G.S. 58-264 and 58-265 may be collected, receipted, and remitted 
by a member or officer of any local or subordinate lodge of any fraternal order 
or society when so appointed or designated by any grand, district, or subordinate 
lodge or officer, deputy, or representative of the same, there being no regular 
licensed agent or deputy of said grand lodge charged with said duties; but any 
person so collecting said dues or assessments shall be the agent or 
representative of such fraternal order or society, or any department thereof, and 
shall bind them by their acts in collecting and remitting said amounts so 
collected. Under no circumstances, eeeeiiecs of any agreement, bylaws, 
contract, or notice, shall said officer or collector be the agent or representative 
of the individual member from whom any such collection is made; nor shall said 
member be responsible for the failure of such officer or collector to safely keep, 
handle, or remit said dues or assessments so collected, in accordance with the 
rules, regulations, or bylaws of said society; nor shall said member, regardless 
of any rules, regulations, or bylaws to the contrary, forfeit any rights under his 
certificate of membership in said fraternal benefit society by reason of an 
default or misconduct of any said officer or member so acting. (1921, c. 139; C. 
S., s. 6493(a).) 


Waiver of Provisions of Certificate and 
Bylaws. — Where plaintiff's evidence showed 
that it had been the custom of defendant mutual 
benefit association’s collecting agents to collect 
dues within 30 days after the due date, that 
defendant’s home office knew of this custom, 
and that insured made payment of the dues for 
the preceding month within 30 days of the due 


date and died prior to the customary time for the 
election of dues for the following month, it was 
held that the evidence was sufficient to be sub- 
mitted to the jury on the question of defendant’s 
waiver of the provisions of its certificate and 
bylaws, requiring certificate of good health 
before reinstating a policy upon payment of pre- 
mium after the due date, and upon the verdict 
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of the jury plaintiff was entitled to judgment for of Woodmen of the World, 209 N.C. 633, 184 S.E. 
the amount of the policy, less the dues for the 691 (1936). 
month not paid. Shackelford v. Sovereign Camp 


§ 58-267. Meetings of governing body; principal office. — Any such society 
or order incorporated and organized under the laws of this State may provide 
for the meeting of its supreme legislative or governing body in any other state, 
province, or territory wherein such society has subordinate lodges, and all 
business transacted at such meetings is as valid in all respects as if the meetings 
were held in this State; but the principal business office of such society shall 
always be kept in this State. (1899, c. 54, s. 91; Rev., s. 4797; 1918, c. 46; C.S., 
S: 0404 Ubu cma os 


Quoted in Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 


§ 58-268. Conditions precedent to doing business. — Any such fraternal, 
beneficiary order, society, or association as defined by this Chapter, chartered 
and organized in this State or organized and doing business under the laws of 
any other state, district, province, or territory, having the qualifications required 
of domestic societies of like character, upon satisfying the Commissioner of 
Insurance that its business is proper and legitimate and so conducted, may be 
admitted to transact business in this State upon the same conditions as are 
prescribed by this Chapter for admitting and authorizing foreign insurance 
companies to do business in this State, except that such fraternal orders shall 
not be required to have the capital required of such insurance companies. 
Organizers or agents shall be licensed without requiring an examination. (1899, 
Cob4oS2 9261 90lC 100, Sac 190340. Abas mow ev,, §.4198° 1913, ci 4620. 'S.. 
S204 95 1959 2Ga bLOO2 


Cited in Brenizer v. Royal Arcanum, 141 N.C. 
409, 53 S.E. 885 (1906); State v. Arlington, 157 
N.C. 640, 73 S.E. 122 (1911). 


§ 58-269. Certain lodge systems exempt. — The following beneficial orders 
or societies-shall be exempt from the requirements of this Chapter, and shall 
not be required to pay any license tax or fees nor make any report to the 
Commissioner of Insurance, unless the assessments collected for death benefits 
by the supreme lodge amount to at least three hundred dollars ($300.00) in one 
Noes beneficial fraternal orders, or societies incorporated under the laws of this 

tate, which are conducted under the lodge system which have the supreme 
lodge or governing body located in this State, and which are so organized that 
the membership consists of members of subordinate lodges; that the subordinate 
lodges accept for membership only residents of the county in which such 
subordinate lodge is located; that each subordinate lodge issues certificates, 
makes assessments, and collects a fund to pay benefits to the widows and 
es of its own deceased members and their families, each lodge 
independently of the others, for itself and independently of the supreme lodge; 
that each lodge controls the fund for this purpose; that in addition to the benefits 
Bee by each subordinate lodge to its own members, the supreme lodge provides 
or an additional benefit for such of the members of the subordinate lodges as 
are qualified, at the option of the subordinate lodge members; that such 
organization is not conducted for profit, has no capital stock, and has been in 
operation for 10 years in this State. 
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The Commissioner of Insurance may require the chief or presiding officer, or 
the secretary, to file annually an affidavit that such organization is entitled to 
this exemption. (1911, c. 199; C. S., s. 6496.) 


§ 58-270. Fraternal benefit society defined. — Any corporation, society, 
order, or voluntary association, without capital stock, organized and carried on 
solely for the mutual benefit of its members and their beneficiaries, and not for 
profit, and having a lodge system with ritualistic form of work and 
representative form of government, and which makes provision for the payment 
of benefits as hereafter prescribed in this Article, is declared to be a fraternal 
benefit society. (1918, c. 89, s. 1; C. S., s. 6497.) 


Applied in Equitable Trust Co. v. Widows’ 
Fund of Oasis & Omar Temples, 207 N.C. 534, 
177 S.E. 799 (1935). 


§ 58-271. Lodge system defined. — A society having a supreme governing 
or legislative body and subordinate lodges or branches, by whatever name 
known, into which members are elected, initiated, and admitted in accordance 
with its constitution, laws, rules, regulations, and prescribed ritualistic 
ceremonies, which subordinate lodges or branches are required by the laws of 
such society to hold regular or stated meetings at least once in each month, is 
deemed to be operating on the lodge system. (1918, c. 89, s. 2; C. S., s. 6498.) 


§ 58-272. Representative form of government defined. — A society is 
deemed to have a representative form of government when it provides in its 
constitution and laws for a supreme legislative or governing body, composed of 
representatives elected either by the members or by delegates elected directly 
or indirectly by the members, together with such other members as may be 
prescribed by its constitution and laws: Provided that the elective members 
constitute a majority in number and have not less than two thirds of the votes, 
nor less than the votes required to amend its constitution and laws; and provided 
further, that the meetings of the supreme or governing body, and the election 
of officers, representatives, or delegates, are held as often as once in four years. 
The members, officers, representatives, or delegates of a fraternal benefit 
society shall not vote by proxy. (1913, c. 89, s. 3; C. S., s. 6499.) 


§ 58-273. Organization. — (a) Application. — Ten or more persons, citizens 
of the United States, and a majority of whom are citizens of this State, who 
desire to form a fraternal benefit society, as defined by this Article, may make 
and sign (giving their addresses) and acknowledge before some officer 
competent to take acknowledgement of deeds, articles of incorporation in which 
sual be stated: 

(1) The proposed corporate name of the society, which shall not so closely 
resemble the name of any society or insurance company already 
transacting business in this State as to mislead the public or lead to 
confusion. 

(2) The purpose for which it is formed — which shall not include more liberal 
powers than are granted by this Article: Provided, that any lawful 
social, intellectual, educational, charitable, benevolent, moral, or 
religious advantages may be set forth among the purposes of the 
society — and the mode in which its corporate powers are to be 
exercised. 

(3) The names, residences, and official titles of all the officers, trustees, 
directors, or other persons who are to have and exercise the general 
control and management of the affairs and funds of the society for the 
first year or until the ensuing election at which all such officers shall 
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be elected by the supreme legislative or governing body, which election 
shall be held not later than one year from the date of the issuance of 
the permanent certificate. 


(b) Papers and Bond Filed. — Such articles of incorporation and duly certified 
copies of the constitution and laws, rules and regulations, and copies of all 
proposed forms of benefit certificates, applications therefor, and circulars to 
be issued by such society, and a bond in the sum of five thousand dollars 
($5,000), with sureties approved by the Commissioner of Insurance, conditioned 
upon the return of the advance payments, as provided in this section, to appli- 
cants, if the organization is not completed within one year, shall be filed 
with the Commissioner of Insurance, who may require such further informa- 
tion as he deems necessary. 


(c) Preliminary License. — If the purposes of the society conform to the 
requirements of this Article, and all provisions of law have been complied with, 
the Commissioner of Insurance shall so certify to the Secretary of State and 
upon his issuing the articles of incorporation shall furnish the incorporators a 
preliminary license authorizing the society to solicit members as hereinafter 
provided. 


(d) Completion of Organization. — Upon receipt of such license from the 
Commissioner of Insurance the society may solicit members for the Deng of 
completing its organization, and stall collect from each applicant the amount 
of not less than one regular monthly payment, in accordance with its table of 
rates as provided by its constitution and laws, and shall issue to each Oper 
a receipt for the amount so collected. But no such society shall incur any lability 
other than for such advanced payments, nor issue any benefit certificate nor pay 
or allow, or offer or promise to pay or allow, to any person any death or disability 
benefit until actual bona fide applications for death benefit certificates have 
been secured upon at least 500 lives for at least one thousand dollars ($1,000) 
each, or the largest amount written on any one person, and all such applicants 
for death benefits shall have been regularly examined by legally qualified 
practicing physicians, and certificates of such examinations have been duly filed 
and Aporived by the chief medical examiner of such society; nor until there shall 
be established 10 subordinate lodges or branches into which said 500 applicants 
have been initiated; nor until there has been submitted to the Commissioner of 
Insurance under oath of the president and secretary, or corresponding officers 
of such society, a list of such applicants, giving their names, addresses, date 
examined, date approved, date initiated, name and number of the subordinate 
branch of which each applicant is a member, amount of benefits to be granted, 
rate of stated periodical contributions, which shall be sufficient to provide for 
meeting the mortuary obligation contracted, when valued for death benefits 
upon the basis of the National Fraternal Congress Table of Mortality, as adopted 
by the National Fraternal Congress, August 28, 1899, or any higher standard, 
at the option of the society, and for disability benefits by tables based upon 
reliable experience, and for combined death and permanent total disability 
benefits by tables based upon reliable experience, with an interest assumption 
not higher than four percent (4%) per annum; nor until it shall be shown to the 
Commissioner of Insurance by the sworn statement of the treasurer, or 
a officer of such society, that at least 500 applicants have each paid 
in cash at least one regular monthly payment as herein provided per one 
thousand dollars ($1,000) of indemnity to be effected, which payments in the 
aggregate shall amount to at least twenty-five hundred dollars ($2,500). Such 
advanced payments shall be credited to the mortuary or disability fund on 
account of such applicants, and no part thereof may be used for expenses, but 
such payments shall be held in trust and returned to the applicants if the 
organization 1s not completed within one year as hereinafter provided. 
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(e) License Issued. — The Commissioner of Insurance may make such 
examination and require such further information as he deems advisable, and, 
upon presentation of SEMEL evidence that the society has complied with 
all the provisions of law, he shall issue to such society a certificate or license 
to that effect. Such certificate shall be prima facie evidence of the existence of 
such society at the date of such certificate. 

(f) One-Year Limit. — No Pee certificate or license granted under the 
rovisions of this section shall be valid after one year from its date, or after such 
urther period, not exceeding one year, as may be authorized by the 

Commissioner of Insurance, upon cause shown unless the 500 applicants herein 
required have been secured and the organization has been completed as herein 
Prone and the articles of incorporation and all proceedings thereunder shall 
ecome null and void in one year from the date of such preliminary certificate, 
or at the expiration of such extended period, unless the society shall have 
completed its organization and commenced business as herein provided. 

(g) Discontinuance. — When any domestic society shall have discontinued 
business for the period of one year, or has less than 400 members, its charter 
shall become null and void. (1918, c. 89, s. 11; C. S., s. 6500.) 


§ 58-274. Constitution and bylaws. — Each society shall have power to make 
a constitution and bylaws for the government of the society, the admission of 
its members, the management of its affairs, and the fixing and readjusting of 
the rates of contribution of its members from time to time; it shall have the 
power to change or amend such constitution and bylaws, and it shall have such 
other powers as are necessary and incidental to carrying into effect the objects 
and purposes of the society. (1913, c. 89, s. 11; C. 8., s. 6501.) 


§ 58-275. Amendments to constitution and bylaws. — Every society 
transacting business under this Article shall file with the Commissioner of 
Insurance a duly certified copy of all amendments of or additions to its 
constitution and (aes within 90 days after the enactment of the same. Printed 
copies of the constitution and laws as amended, changed or added to, certified 
by the secretary or corresponding officer of the society, shall be prima facie 
evidence of the legal adoption thereof. (1918, c. 89, s. 19; C. S., s. 6502.) 


Failure to File Copy of Amendments. — As ___ Improved Order of Heptasophs, 174 N.C. 628, 94 
to suspension of member where copy of amend-___ S.E. 443 (1917). 
ments not filed, see Wilson v. Supreme Conclave, 


§ 58-276. Waiver of the provisions of the laws. — The constitution and laws 
of the society may provide that no subordinate body, nor any of its subordinate 
officers or members, shall have the power or authority to waive any of the 
AD of the laws and constitution of the poaicty, and the same shall be 

inding on the society and each and every member thereof, and on all 
beneficiaries of members. (19138, c. 89, s. 17; C. S., s. 6503.) 


Editor’s Note. — See Shackelford v. Sover- _ by this section, and a custom of dealing estab- 
eign Camp of Woodmen of the World, 209 N.C. _ lished over a period of years to the knowledge 
633, 184 S.E. 691 (1936), where a distinction is of the home office. 
made between waiver by local agents, prohibited 


§ 58-277. Place of meeting; location of office. — Any domestic society may 
provide that the meetings of its legislative or governing body may be held in 
any state, district, province, or territory wherein such society has subordinate 
branches, and all business transacted at such meetings shall be as valid in all 
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respects as if such meetings were held in this State; but its principal office shall 
be located in this State. (1913, ¢. 89, s. 15; C. S., s. 6504.) 


§ 58-278. No personal liability for benefits. — Officers and members of the 
supreme, grand, or any subordinate body of any such incorporated society shall 
not be individually liable for the payment of any disability or death benefit 
provided for in the laws and agreements of such society; but the same shall be 
payable only out of the funds of such society and in the manner provided by its 
laws. (1918, c. 89, s. 16; C. S., s. 6505.) 


§ 58-279. Qualifications for membership. — Any society may admit to 
beneficial membership any person not less than 16 and not more than 60 years 
of age, who has been examined by a legally qualified physician, and whose 
examination has been supervised and approved in accordance with the laws of 
the society: Provided, that any beneficiary member of such society who shall 
apply for a certificate providing for disability benefits need not be required to 
pass an additional medical examination therefor. Nothing herein contained shall 
pre ieuy sort howe from accepting general or social members. (1913, c. 89, s. 

saat gay ; 


Construction of Word “Year”. — The word __ relative to membership in the association should 
“year” in this section should be construed as a __be likewise construed. Green v. Patriotic Order 
calendar year, as set forth in § 12-3(3). The word of Sons of America, Inc., 242 N.C. 78, 87 S.E.2d 
“year” in a funeral benefit association bylaw 14 (1955). 


§ 58-280. Benefits. — (a) Every society transacting business under this 
Article shall provide for the payment of death benefits, and may provide for the 
payment of benefits in case of temporary or permanent physical disability, either 
as the result of disease, accident, or old age, and for monuments or tombstones 
to the memory of its deceased members, and for the payment of funeral benefits: 
Provided, the period of life at which the payment of benefits for disability on 
account of old age shall commence shall not be under 70 years. Such society shall 
have the power to give a member, when permanently disabled or on attaining 
the age of 70, all or such portion of the face value of his certificate as the laws 
of the society may See but nothing contained in this Article shall be so 
construed as to prevent the issuing of benefit certificates for a term of years 
less than the whole of life, which are payable upon the death or disability of the 
member occurring within the term for which the benefit certificate may be 
issued. Such society shall, upon written application of the member, have the 
power to accept a part of the periodical contributions in cash, and charge the 
remainder, not exceeding one half of the periodical contribution, against the 
certificate, with interest payable or compounded annually at a rate not lower 
than four percent (4%) per annum; but this privilege shall not be granted except 
to societies which have readjusted or may hereafter readjust their rates of 
contributions, and to contracts affected by such readjustment. 


(b) Any society which shall show by the annual valuation hereinafter provided 
for that it is accumulating and maintaining the reserve not lower than the usual 
reserve computed by the American Experience Table and four percent (4%) 
interest, may grant to its members extended and paid-up protection, or such 
withdrawal equities as its constitution and laws may provide; but such grants 
shall in no case exceed in value the portion of the reserve to the credit of such 
members to whom they are made. (19138, c. 89, s. 4; C. S., s. 6507.) 


§ 58-281. Beneficiaries. — The payment of death benefits shall be confined 
to wife, husband, relative by blood to the fourth degree, father-in-law, mother-in- 
law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children 
by legal adoption, or to a person or persons dependent upon the member, or, 
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with the consent of the society, any charitable institution maintained by the 
society; and if after the issuance of the original certificate the member shall 
become dependent upon an incorporated charitable institution, he shall have the 
Priyueee, with the consent of the society, to make such institution his 

eneficiary. Within the above restrictions each member shall have the right to 
designate his beneficiary, and, from time to time, have the same changed in 
accordance with the laws, rules and regulations of the society, and no beneficiary 
Shall have or obtain any vested interest in such benefit until the same has become 
due and payable upon the death of the member. Any society may, by its laws, 
limit the scope of beneficiaries within the above classes. 

Provided, however, that any member or insured named in any contract or 
certificate of insurance issued by any beneficial fraternal order, lodge, society, 
or other insurance association, who has neither lawful spouse nor offspring, 
shall have the right, without regard to the amount payable thereunder, to have 
the death benefit provided for in any such contract or certificate of insurance 
made payable, or to have the named beneficiary changed, to the estate of such 
member or insured, or to his or her executors or administrators, and to make 
a testamentary disposition of the proceeds thereof, or to have such death benefit 
made fe or to have the named beneficiary changed, to a trustee to be 
named by such member or insured, and to impress the proceeds in the hands 
of such trustee with a trust, the terms and provisions of the charter, rules, 
bylaws and regulations of any such beneficial fraternal order, lodge, society, 
or other insurance association, to the contrary notwithstanding: Provided 
further, that in case a husband or wife is designated as beneficiary and 
subsequently becomes absolutely divorced from the member or insured, such 
divorce shall automatically annul the designation. (1918, c. 89, s. 5; C.S., s. 6508; 


Estee ARB e ye ries 


Editor’s Note. — See 13 N.C.L. Rev. 95. 


For comment on the effects of the 1937 
amendment adding the second paragraph, see 15 
N.C.L. Rev. 357. 


This section expressly grants to the insurer 
the right to circumscribe the statutory permis- 
sive class. Having the right to cireumscribe, the 
insurer of course has the right to make its limita- 
tion absolute or it can fix a permissive class of 
beneficiaries. Widows Fund of Sudan Temple v. 
Umphlett, 246 N.C. 555, 99 S.E.2d 791 (1957). 


Legal dependent means something more 
than one who is deriving support from an- 
other. It imports one who has the right to invoke 
the aid of the law to require support. And the 
status of a wife living with her husband as being 
his legal dependent, entitled in law to his sup- 
port, is recognized by our statutes. National 
Council, Junior Order United Am. Mechanics v. 
Tate, 212 N.C. 305, 193 S.E. 397, 118 A.L.R. 1514 
(1937). 


Payment of Dues Does Not Create Lien 
against Certificate. — Where insured’s wife 
was named beneficiary, and after her death in- 
sured’s brother, who became the beneficiary un- 
der the terms of the certificate as insured’s 
nearest blood relation, kept the certificate in 
force until the death of the insured a short time 
thereafter, it was held that under the terms of 
the certificate the insured’s brother was entitled 
to the proceeds thereof, to the exclusion of the 


wife’s nephew who claimed under the will of the 
wife, the payment of dues or premiums alone 
being insufficient to create a lien against the 
certificate, or the proceeds thereof, and the wife 
at no time having any vested interest as the 
named beneficiary which she could bequeath by 
will. Sorrell v. Sovereign Camp, Woodmen of the 
World, 209 N.C. 226, 183 S.E. 400 (1936). 


A contract in the form of a life insurance 
policy with a mutual benefit society, which con- 
tract stipulates that insured agrees that the soci- 
ety is a fraternal benefit society as defined by 
§ 58-270, is a fraternal benefit contract, not an 
insurance policy, and governed by this section. 
Equitable Trust Co. v. Widows’ Fund of Oasis 
& Omar Temples, 207 N.C. 534, 177 S.E. 799 
(1935). 


Right to Change Beneficiary. — Within the 
restrictions of this section, the beneficiary may 
be changed by the mere will of the member and 
without the beneficiary’s consent. In such case 
the right of the beneficiary is not property, but 
a mere expectancy, dependent on the will of the 
member to whom the certificate is issued. For 
this reason the beneficiary’s interest in the 
certificate and contract evidenced thereby dif- 
fers totally from the interest of a beneficiary 
named in an ordinary life insurance policy con- 
taining no provision for the designation of a new 
beneficiary. Pollock v. Household of Hardy, 150 
N.C. 211, 63 S.E. 940 (1909). 
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The right of the insured to change the 
beneficiary is declared and guaranteed by this 
section. Hence anyone named as beneficiary has, 
during the life of the insured, no vested right in 
the certificate. It is a mere expectancy. Widows 
Fund of Sudan Temple v. Umphlett, 246 N.C. 
555, 99 S.E.2d 791 (1957). 

Same — One Disqualified to Take. — Where 
the assured has named his wife as beneficiary 
and afterwards substitutes the name of another, 
disqualified to take under the statute, such at- 
tempted change is not a revocation of the provi- 
sions of the policy first issued and leaves it in 
force. Andrews v. Most Worshipful Grand 
Lodge Free & Accepted Order of Masons, 189 
N.C. 697, 128 S.E. 4 (1925). 

This section defines the class who may be 
beneficiaries in a certificate issued by a fraternal 
benefit society. An attempt to name a benefici- 
ary outside of the class therein limited confers 
no right on the person so designated. Widows 
Fund of Sudan Temple v. Umphlett, 246 N.C. 
555, 99 S.B.2d 791 (1957). 

Effect of Absolute Divorce. — Although the 
legislature has provided in this section that abso- 
lute divorce automatically annuls the designa- 
tion of a husband or wife as beneficiary in a 
policy issued by a fraternal order or society, poli- 
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cies of that type are sui generis. There is no 
similar provision applicable to insurance policies 
generally. DeVane v. Travelers Ins. Co., 8 N.C. 
App. 247, 174 8.E.2d 146 (1970). 

Bigamous Wife’s Right to Recover. — A fra- 
ternal assessment benefit association having a 
representative form of government may, by its 
contract and constitution, confine the beneficia- 
ries to certain blood relatives, wife, affianced 
wife, persons dependent upon the member, etc., 
in conformity with the laws of the state wherein 
it has its head organization; and where such 
beneficiary sues upon a policy, claiming as the 
wife of the deceased member, and it appears that 
in fact the marriage was bigamous, she may not 
recover, though the certificate states she was his 
wife. Applebaum v. Order of United Com. Trav- 
elers of America, 171 N.C. 485, 88 S.E. 722 
(1916). 

Trustee as Beneficiary. — Prior to the 1937 
amendment, an incorporated trust company, 
authorized by a trust agreement to collect the 
proceeds of life insurance policies on the life of 
the trustor upon his death, could not be named 
beneficiary in a fraternal benefit contract on the 
trustor’s life. Equitable Trust Co. v. Widows’ 
Fund of Oasis & Omar Temples, 207 N.C. 534, 
177: SBE 799 (1935). 


§ 58-282. Benefit certificates. — Every certificate issued by any such society 
shall specify the amount of benefit provided thereby, and shall provide that the 
certificate, the charter, or articles of incorporation or, if a voluntary association, 
the articles of association, the constitution and laws of the society, and the 
application for membership and medical examination, signed by the applicant, 
and all amendments to each thereof, shall constitute the agreement between the 
society and the member; and copies of the same certified by the secretary of 
the society, or corresponding officer, shall be received in evidence of the terms 
and conditions thereof. Any changes, additions, or amendments to the charter 
or articles of incorporation, or articles of association if a voluntary association, 
constitution or laws duly made or enacted subsequent to the issuance of the 
benefit certificate, shall bind the member and his beneficiaries, and shall govern 
and control the agreement in all respects the same as though such changes, 
additions, or amendments had been made prior to and were in force at the time 


of the application for membership. (1918, c. 89, s. 7; C. S., s. 6509.) 


Cross Reference. — See note to § 58-263. 


Alteration of Constitution or Bylaws Im- 
pairing Vested Rights. — A general consent of 
a policyholder in an assessment fraternal benefit 
society that the society may thereafter alter or 
amend its constitution or bylaws does not autho- 
rize the society to make such changes therein as 
will impair the vested right of its members and 
policyholders arising under their contract of in- 
surance with the society. Wilson v. Supreme 
Conclave, Improved Order of Heptasophs, 174 
N.C. 628, 94 S.E. 443 (1917). 


Same — Recovery on Canceled Policy. — 
Where a fraternal benefit society has issued a 
policy to a member, and has changed its plan of 


business so as to impair the vested rights of the 
insured under his contract, and refuses to accept 
the proper premium, and declares the policy 
void, the insured may maintain his action to 
recover of the insurer the principal sum of 
money he has paid on his policy, and simple inter- 
est thereon. Wilson v. Supreme Conclave, Im- 
proved Order of Heptasophs, 174 N.C. 628, 94 
S.E. 443 (1917). 


Suspension of Members Where Changes in 
Bylaws Not Filed. — Where a fraternal benefit 
insurance society is required to file a certified 
copy of changes made in its constitution and 
bylaws with the Insurance Commissioner within 
90 days (see § 58-275) and fails to do so, it may 
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not, while thus in default, suspend a member for 
noncompliance therewith. Wilson v. Supreme 
Conclave, Improved Order of Heptasophs, 174 
N.C. 628, 94 S.E. 443 (1917). 

Proof of Forfeiture of Benefits. — A stipula- 
tion in an endowment policy in a fraternal order 
requiring the member to be in good standing at 
the time of his death must be construed in refer- 
ence to provisions in the charter and bylaws of 
the order, that the member can only be sus- 
pended for failure to pay his dues for six months 
of which notice shall be given him; and an order 
of suspension made in his absence will not have 
the effect of suspending him from benefits when 
there is no evidence that he had failed to pay his 
dues for the stated period or that notice had been 
given in accordance with the constitution and 
bylaws. Lyons v. Grand Lodge of Knights of 
Pythias, 172 N.C. 408, 90 S.E. 423 (1916), distin- 
guishing Wilkie v. National Council United 
American Mechanics, 151 N.C. 527, 66 S.E. 579 
(1909). 

False Representations of Insured. — Where 
an insurance policy in a fraternal order is issued 
in violation of certain restrictions contained in its 
constitution and bylaws, and there is evidence 
tending to show that this fact was known at the 
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time to the applicant, and the policy was issued 
by reason of false and material statements on 
the part of the applicant, the order is not es- 
topped, as a conclusion of law, from resisting 
payment of the policy because of the fact that 
its agent also knew that the applicant’s state- 
ments were false. Robinson v. Brotherhood of 
Locomotive Firemen, 170 N.C. 545, 87 S.E. 537 
(1916). 

Nonpayment of Dues. — In an action upon a 
life insurance certificate in a fraternal order the 
burden of proof is upon the defendant to show 
nonpayment of dues or other matters to avoid 
the certificate, when the certificate has been put 
in evidence and the death has been shown. Wilkie 
v. National Council, J.0.U.A.M., 147 N.C. 637, 61 
S.E. 580 (1908); Harris v. National Council, 
J.O.U.A.M., 168 N.C. 357, 84 S.E. 405 (1915). 

Waiver of Defects in Policy. — A policy in the 
insurance department of a fraternal order can- 
not be recovered on when issued by a local agent 
contrary to its rules and regulations as con- 
tained in its constitution and bylaws, unless the 
defect has been waived by the order or it is in 
some way estopped from insisting on the forfei- 
ture. Robinson vy. Brotherhood of Locomotive 
Firemen, 170 N.C. 545, 87 8.E. 587 (1916). 


§ 58-283. Benefits not subject to debts. — No money or other benefit, charity 
or relief or aid to be paid provided, or rendered by any such society or association 
for the relief of employees including railroad and other relief associations shall 
be liable to attachment, garnishment, or other process, or be seized, taken, 
appropriated, or applied by any legal or equitable process or operation of law 
to pay any debt or liability of a member or beneficiary or any other person who 
ma are a right thereunder, either before or after payment. (1918, c. 89, s. 18; 
C. a SOD 10;.192bec ee) 


Editor’s Note. — See 3 N.C.L. Rev. 130. 


§ 58-284. Certificates of insurance to members. — Any fraternal benefit 
society authorized to do business in this State which shall accumulate and 
maintain the reserves, on all certificates hereafter issued, required by the 
American Experience Table of Mortality, with Craig’s or Buttolph’s Extension 
thereof, or the Standard Industrial able of Mortality: with an interest 
assumption of not more than three and one-half per centum (342%) per annum, 
or the American Men Ultimate Table of Mortality, with Bowerman’s Extension 
thereof, with an interest assumption of not more than three and one-half per 
centum (3% %) per annum, or some higher standard, may accept members in such 
manner and upon such showing of eligibility, and issue to its members such 
forms of certificates in such amounts and payable to such beneficiaries as may 
be authorized by the society; and such society may issue benefit certificates of 
insurance to any such members in an amount or amounts not exceeding five 
thousand dollars ($5,000) on the aggregate without medical examination, upon 
health and character information satisfactory to the society. The provisions of 
this section shall apply to children under 16 years of age of members of such 
society. 
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This section shall not affect or apply to any organization or society which limit 
their membership to persons engaged in one or more hazardous occupations in 
the same or similar lines of business, or in any way affect or repeal any law that 
now applies to such organizations or societies. (1941, c. 74.) 


Editor’s Note. — For comment on this section, 
see 19 N.C.L. Rev. 491. 


§ 58-285. Funds provided. — (a) Any society may create, maintain, invest, 
disburse, and apply an emergency, sur ie or other similar fund in accordance 
with its laws. Unless otherwise provided in the contract, such funds shall be held, 
invested and disbursed for the use and benefit of the society, and no member 
or beneficiary shall have or acquire individual rights therein or become entitled 
to any apportionment or the surrender of any part thereof, except as provided 
in subsection (b) of G.S. 58-280. The funds from which benefits shall be paid and 
the funds from which the expenses of the society shall be defrayed shall be 
derived from periodical or other payments by the members of the society and 
accretions of said funds. But no society, domestic or foreign, shall hereafter be 
incorporated or admitted to transact business in this State which does not 
provide for stated periodical contributions sufficient to provide for meeting the 
mortuary obligations contracted, when valued upon the basis of the National 
Fraternal Congress Table of Mortality as adopted by the National Fraternal 
Congress, August 28, 1899, or any higher standard, with interest assumption 
not more than four percent (4%) per annum, nor write or accept members for 
temporary or permanent disability benefits except upon tables based upon 
reliable experience, with an interest assumption not higher than four percent 
(4%) per annum. 

(b) Deferred payments or installments of claims shall be considered as fixed 
liabilities on the happening of the contingency upon which such payments or 
installments are thereafter to be paid. Such liability shall be the present value 
of such future payments or installments upon the rate of interest and mortality 
assumed by the society for valuation, and every society shall maintain a fund 
sufficient to meet such liability regardless of proposed future collections to meet 
any such liabilities. (1918, c. 89, s. 8; C.S., s. 6511.) 


§ 58-286. Investment of funds. — Every society shall invest its funds only 
in securities permitted by the laws of this State for the investment of the assets 
of life insurance companies: Provided, that any foreign society permitted or 
seeking to do business in this State, which invests its funds in accordance with 
the laws of the state in which it is incorporated where it has such laws, shall 
be held to meet the requirements of this Article for the investment of funds. 
(1913..¢.:89)-8:'92-CNS::S) 6512) 


Cross References. — As to investment in of Housing and Urban Development, see § 53-45. 
bonds guaranteed by the United States, see 8 See also § 53-60 as to investments in federal 
53-44. As to investment in bonds or notes farm loan bonds, and § 142-29 as to investment 
secured by mortgages insured by the Secretary _ in refunding bonds of North Carolina. 


§ 58-287. Application of funds. — Every provision of the laws of the society 
for payment by its members, in whatever form made, shall distinctly state the 
purpose of the same and the proportion thereof which may be used for expenses, 
and no part of the money collected for mortuary or disability purposes or the 
net accretions of either or any of said funds shall be used for expenses. (1918, 
GO9,s210: GOS. 8. 6b1S;) 
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§ 58-288. Powers of existing societies retained; reincorporation. — Any 
society now engaged in transacting business in this State may exercise all of 
the rights conferred by this Article, and all the rights, powers, and privileges 
now exercised or possessed by it under its charter or articles of incorporation 
not inconsistent with this Article, if incorporated; or, if it be a voluntar 
association, it may incorporate hereunder. But no society already organized shali 
be required to reincorporate hereunder, and any such society may amend its 
articles of incorporation from time to time in the manner provided by law. (1918, 
relat}! Fes sgn WEA Sy s. 6514.) 


§ 58-289. Mergers and transfers. — No domestic society shall merge with 
or accept the transfer of the membership or funds of any other society unless 
such merger or transfer is evidenced by a contract in writing, setting out in full 
the terms and conditions of such merger or transfer, and is filed with the 
Commissioner of Insurance of this State, together with a sworn statement of 
the financial condition of each of the societies, by its president and secretary 
or corresponding officers, and a certificate duly verified under oath of said 
officers of each of the contracting societies that such merger or transfer has 
been approved by a vote of two thirds of the members of the supreme legislative 
or governing body of each of the societies. 

Upon the submission of such contract, financial statements, and certificates, 
the Commissioner of Insurance shall examine the same, and if he shall find such 
financial statements to be correct and the contract to be in conformity with the 
provisions of this section, and that such merger or transfer is just and equitable 
to the members of each of the societies, he shall approve the merger or transfer, 
issue his certificate to that effect, and thereupon the contract of merger or 
transfer shall be of full force and effect. 

In case such contract is not approved, the fact of its submission and its 
contents shall not be disclosed by the Commissioner of Insurance. (1913, c. 89, 
Selo) Osos. 0D LD.) 


As to partial repea) of section, see note 
under § 58-303. 


§ 58-290. Accident societies may be licensed. — Any fraternal benefit soci- 
ety heretofore organized and incorporated, and operating within the definition 
set forth in this Article, providing for benefits in case of death or disabilit 
resulting solely from accidents, but which does not obligate itself to pay death 
or sick benefits, may be licensed under the provisions of this Article, and shall 
have all the privileges and be subject to all the provisions and regulations of this 
Article, except the provisions requiring medical examinations, valuations of 
benefit certificates, and that the certificate shall specify the amount of benefits. 
(OS oO) See Gb. SeOoL i) 


§ 58-291. Certain societies not included. — Nothing contained in this Article 
Shall be construed to affect or apply to societies which limit their membership 
to any one hazardous occupation, nor to an association of local lodges of a society 
now doing business in this State which provides death benefits not exceeding 
five hundred dollars ($500.00) to any one person, provided, that the 
Commissioner of Insurance, upon investigation, may, in his discretion, authorize 
the payment of death benefits not exceeding fifteen hundred dollars ($1,500) to 
any one person, or disability benefits not exceeding three hundred dollars 
($300.00) in any one year to any one person, or both, nor to any contracts of 
reinsurance business on such plan in this State, nor to domestic societies which 
limit their membership to the employees of a particular city or town, designated 
firm, business house, or corporation, nor to domestic lodges, orders, or 
associations of a purely religious, charitable, and benevolent description, which 
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do not provide for a death benefit of more than one hundred dollars ($100.00), 
or for disability benefits of more than one hundred and fifty dollars ($150.00) 
to any one person in any one year. The Commissioner of Insurance may require 
from any society such information as will enable him to determine whether such 
society is exempt from the provisions of this Article. (1913, c. 89, s. 26; C.S., 
s- 651891925. crise, luo tecro Tt.) 


Service on Resident Secretary Valid. — and § 58-15 and former § 58-251 held valid ser- 
Personal service on resident secretary of frater- vice on the association in action on policy. 
nal insurance association allowed to do business Winchester v. Grand Lodge of Bhd. of R.R. 
in the State without a license under this section Trainmen, 203 N.C. 735, 167 S.E. 49 (1932). 


§ 58-292. Reports to Commissioner of Insurance. — (a) Annual Report. — 
Every society transacting business in this State shall annually, on or before the 
first day of March, file with the Commissioner of Insurance, in such form as 
he may require, a statement, under oath of its president and secretary or 
corresponding officers, of its condition and standing on the thirty-first day of 
December next preceding, and of its transactions for the year ending on that 
date, and also shall furnish such other information as the Commissioner may 
deem necessary to a proper exhibit of its business and plan of working. The 
Commissioner may at other times require any further statement he may deem 
necessary to be made relating to such society. 

(b) Valuation of Certificates. — In addition to the annual report herein 
required, each society shall annually report to the Commissioner a valuation of 
its certificates in force on December 81, last preceding, excluding those issued 
within the year for which the report is filed, in cases where the contributions 
for the first year in whole or in part are used for current mortality and expenses. 
Such report of valuation shall show, as contingent liabilities, the present mid- 
year value of the promised benefits provided in the constitution and laws of such 
society under certificates then subject to valuation; and as contingent assets, 
the present mid-year value of the future net contributions provided in the 
constitution and laws as the same are in practice actually collected. At the option 
of any society, in lieu of the above, the valuation may show the net value of the 
certificates subject to valuation hereinbefore provided, and the net value, when 
computed in case of monthly contributions, may be the mean of the terminal 
values for the end of the preceding and of the current insurance years. 

(c) Valuation Ascertained. — Such valuation shall be certified by a competent 
accountant or actuary, or, at the request and expense of the society, verified 
by the actuary of the department of insurance of the home state of the society, 
and shall be filed with the Commissioner within 90 days after the submission 
of the last preceding annual report. The legal minimum standard of valuation 
for all cavtiticated except for disability benefits, shall be the National Fraternal 
Congress Table of Mortality as adopted by the National Fraternal Congress, 
August 23, 1899, or, at the option of the society, any higher table; or, at its option, 
it may use a table based upon the society’s own experience of at least 20 years 
and covering not less than 100,000 lives with interest assumption not more than 
four per centum (4%) per annum. Each such valuation report shall set forth 
clearly and fully the mortality and interest basis and the method of valuation. 
Any society providing for disability benefits shall keep the net contributions for 
such benefits in a fund separate and apart from all other benefit and expense 
funds and the valuation of all other business of the society: Provided, that where 
a combined contribution table is used by a society for both death and permanent 
total disability benefits, the valuation shall be according to tables of reliable 
experience, and in such case a separation of the funds shall not be required. 

(d) Test of Solvency. — The valuation herein provided for shall not be 
considered or regarded as a test of the financial solvency of the society, but each 
society shall be held to be legally solvent so long as the funds in its possession 
are equal to or in excess of its matured liabilities. 
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(e) Report Mailed to Members. — A report of such valuation and an 
explanation of the facts concerning the condition of the society thereby disclosed 
shall be printed and mailed to each beneficiary member of the society not later 
than June 1 of each year; or, in lieu thereof, such report of valuation and showing 
of the society’s condition as thereby disclosed may be published in the society’s 
official paper, and the issue containing the same mailed to each beneficiary 
member of the society. (1918, c. 89, s. 20; C. S., s. 6519.) 


§ 58-293. Additional or increased rates. — The laws of such society shall 
provide that if the stated Rees contributions of the members are insufficient 
to pay all matured death and disability claims in full, and to provide for the 
creation and maintenance of the funds required by its laws, additional, increased, 
or extra rates of contribution shall be collected from the members to meet such 
deficiency; and such laws may provide that, upon the written application or 
consent of the member, his certificate may be charged with its proportion of an 
deficiency disclosed by valuation, with interest not exceeding five percent (5%) 
per annum. (1913, c. 89, s. 20; C. S., s. 6520.) 

§ 58-294. Provisions to insure future security. — If the valuation of the 
certificates, as hereinbefore provided, on December 31, 1917, shall show that the 
present value of future net contributions, together with the admitted assets, is 
less than the present value of the promised benefits and accrued liabilities, such 
society shall thereafter maintain said financial condition at each succeeding 
triennial valuation in respect of the degree of efficiency as shown in the 
valuation as of December 31, 1917. If at any succeeding triennial valuation such 
society does not show at least the same condition, the Commissioner shall direct 
that it thereafter comply with the requirements herein specified. If the next 
succeeding triennial valuation after the receipt of such notice shall show that 
the society has failed to maintain the condition required herein, the 
Commissioner may, in the absence of good cause shown for such failure, 
institute proceedings for the dissolution of such society, in accordance with the 
provisions of this Article, or in the case of a foreign society, its license may be 
canceled in the manner provided in this Article. 

Any such society, shown by any triennial valuation, subsequent to December 
31, 1917, not to have maintained the condition herein required, shall, within two 
years thereafter, make such improvement as to show a Da te of deficiency 
not greater than as of December 31, 1917, or thereafter, as to all new members 
admitted, to be subject, so far as stated rates of contributions are concerned, 
to the provisions of this Article, applicable in the organization of new societies: 
Provided, that the net mortuary or beneficiary contributions and funds of such 
new members shall be kept separate and apart from the other funds of the 
society. If such required improvement is not shown by the succeeding triennial 
valuation, then the new members may be placed in a separate class and their 
certificates valued as an independent society in respect of contributions and 
funds. (1913, c. 89, s. 20(a); C. S., s. 6521.) 

§ 58-295. Valuation on accumulation basis; tabular basis. — In lieu of the 
requirements of the two preceding sections [G.S. 58-293 and 58-294], any society 
accepting in its laws the provisions of this section may value its certificates on 
a basis herein designated “accumulation basis,” by crediting each member 
with the net amount contributed for each year, and with interest at 
approximately the net rate earned and by charging him with his shares 
of the losses for each year, herein designated “cost of insurance,” and 
carrying the balance, if any, to his credit. The charge for the cost of 
insurance may be according to the actual experience of the society applied to 
a table of mortality recognized by the law of this State, and shall take into 
consideration the amount at risk during each year, which shall be the amount 

ayable at death, less the credit to the member. Except as Seciically rovided 

in its articles or laws or contracts, no charge shall be carried forward from the 

first valuation hereunder against any member of any past share of losses 
PA 
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exceeding the contributions and credit. If, after the first valuation, any 
member’s share of losses for any year exceeds his credit, including the 
contribution for the year, the ease Uae shall be increased to cover his share 
of the losses. Any such excess share of losses chargeable to any member ma 
be paid out of a fund or contribution especially created or required for deh 
purpose. 


Any member may transfer to any plan adopted by the society with net rates 
on which tabular reserves are maintained, and on such transfer shall be entitled 
to make such application of his credit as provided in the laws of the society. 

Certificates issued, rerated, or readjusted on a basis providing for adequate 
rates with adequate reserves to mature such certificates upon assumptions for 
mortality and interest recognized by the law of this State shall be valued on such 
basis, herein designated the “Tabular Basis”: Provided, that if on the first 
valuation under this section a deficiency in reserve shall be shown for any such 
certificate, the same shall be valued on the accumulation basis. 


Whenever, in any society having members upon the tabular basis and upon 
the accumulation basis, the total of all costs of insurance provided for any year 
shall be insufficient to meet the actual death and disability losses for the year, 
the deficiency shall be met for the year from the available funds after setting 
aside all credits in the reserve; or from increased contributions or by an increase 
in the number of assessments applied to the society as a whole or to classes of 
members as may be specified in its laws. Savings from a lower amount of death 
losses may be returned in like manner as may be specified in its laws. 


If the laws of the society so provide, the assets representing the reserves of 
any separate class of members may be carried separately for such class as if 
in an independent society, and the required reserve accumulation of such class 
so set apart shall not thereafter be mingled with the assets of other classes of 
the society. 

A table showing the credits to individual members for each age and year of 
entry and showing opposite each credit the tabular reserve required on the whole 
life or other plan of insurance specified in the contract, according to assumptions 
for mortality and interest recognized by the law of this State and adopted by 
the society shall be filed by the society with each annual report, and also be 
furnished to each member before July 1 of each year. 


In lieu of the aforesaid statement there may be furnished to each member 
within the same time a statement giving the credit for such member and giving 
the tabular reserve and level rate required for a transfer carrying out the plan 
of insurance specified in the contract. No table or statement need be made or 
furnished where the reserves are maintained on the tabular basis. 


For this purpose individual bookkeeping accounts for each member shall not 
be baited and all calculations may ise made by actuarial methods. 

Nothing herein contained shall prevent the maintenance of such surplus over 
and above the credits on the accumulation basis and the reserves on the tabular 
basis pursuant to its laws; nor be construed as giving to the individual member 
any right or claim to any such reserve or credit other than in the manner as 
expressed in the contract and its laws; nor as making any such reserve or credits 
2 eet in determining the legal solvency of the society. (1918, c. 89, s. 20(b); 

eo kog: yA 


§ 58-296. Examination of domestic societies. — The Commissioner of 
Insurance, or any person he may appoint, shall have power of visitation and 
examination into the affairs of any domestic society. He may employ assistants 
for the purpose of such examination, and he, or any person he may appoint, shall 
have free access to all the books, papers, and documents that relate to the 
business of the society, and may summon and qualify as a witness under oath 
and examine its officers, agents, and employees or other persons in relation to 
the affairs, transactions, and condition of the society. 
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The expense of such examination shall be paid by the society examined upon 
statement furnished by the Commissioner of Insurance, and the examination 
shall be made at least once in three years. (1918, c. 89, s. 21; C. S., s. 6523.) 


§ 58-297. Proceedings for dissolution. — When after examination the 
Commissioner of Insurance is satisfied that any domestic society has failed to 
comply with any provision of this Article, or is exceeding its powers, or is not 
carrying out its contracts in good faith, or is transactin fusmnece fraudulently; 
or whenever any domestic society, after the existence of one year or more, shall 
have a membership of less than 400 (or shall determine to discontinue business), 
the Commissioner of Insurance may present the facts relating thereto to the 
Attorney General who shall, if he deem the circumstances warrant, commence 
an action in quo warranto in a court of competent jurisdiction, and such court 
shall thereupon notify the officers of such society of a hearing, and if it shall 
then appear that such society should be closed, it shall be enjoined from carrying 
on any further business, and a receiver shall be appointed to take possession 
of its books, papers, moneys, and other assets and immediately, under the 
direction of the court, proceed to close its affairs and distribute its funds 
to those entitled thereto. 

No such proceedings shall be commenced by the Attorney General against any 
such society until after notice has been duly served on its chief executive officers 
and a reasonable opportunity given to it, on a date to be named in the notice, 
to show cause why such proceedings should not be commenced. (1918, c. 89, s. 
ZAG Hus nboge.) 


§ 58-298. Proceedings only by Attorney General. — No application for 
injunction against or pEnees Wiles for the dissolution of or the peer at of 
a receiver for any such domestic society or branch thereof shall be entertained 
by any court in this State unless the same is made by the Attorney General. 
(19134 CHOUNS EAA 4a. 3 S80D20:) 


§ 58-299. Examination of foreign societies. — The Commissioner of 
Insurance or any person whom he may appoint may examine any foreign society 
transacting or applying for admission to transact business in this State. The 
Commissioner may employ assistants, and he, or any person he ges appoint, 
shall have free access to all the books, papers, and documents that relate to the 
business of the society, and may summon and qualify as witness under oath and 
examine its officers, agents, and employees and other persons in relation to the 
affairs, transactions, and condition of the society. He may, in his discretion, 
accept in lieu of such examination the examination of the insurance department 
of the state, territory, district, province, or country where such society is 
organized. The actual expenses of examiners making any such examination shall 
be paid by the society upon statement furnished by the Commissioner of 
Insurance. 

If any such society or its officers refuse to submit to such examination or to 
comply with the provisions of the section relative thereto, its authority to write 
new business in this State shall be suspended or license refused until 
satisfactory evidence is furnished the Commissioner relating to its condition and 
affairs, and during such suspension the society shall not write new business in 
this State. (1913, c. 89, s. 23; G.S., s. 6526.) 


§ 58-300. No adverse publications. — Pending, during, or after an 
examination or investigation of any such society, either domestic or foreign, the 
Commissioner of Insurance shall make public no financial statement, report, or 
finding, nor shall he knowingly permit to become public any financial statement, 
report, or finding affecting the status, standing, or rights of any such society, 
until a copy thereof has been served upon the society, at its home office, nor 
until the society has been afforded a reasonable cpportunity to answer any such 
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financial statement, report, or finding, and to make such showing in connection 
therewith as it may desire. (1918, c. 89, s. 24; C. S., s. 6527.) 


§ 58-301. Revocation of license. — When the Commissioner of Insurance on 
investigation is satisfied that any foreign society transacting business under this 
Article has exceeded its powers, or has failed to comply with any provisions of 
this Article, or is conducting business fraudulently, or is not carrying out its 
contracts in good faith, he shall notify the society of his findings, and state in 
writing the grounds of his dissatisfaction, and after reasonable notice require 
the society, on a date named, to show cause why its license should not be 
revoked. i on the date named in the notice such objections have not been 
removed to the satisfaction of the Commissioner, or the society does not present 
good and sufficient reasons why its authority to transact business in this State 
should not at that time be revoked, he may revoke the authority to continue 
business in this State. All decisions and findings of the Commissioner made 
under the provisions of this section may be reviewed by proper proceedings in 
any court of competent jurisdiction, as provided in this Article. (19138, c. 89, s. 
25 lok Sits) 6528.) 


§ 58-302. Criminal offenses. — Any person, officer, member, or examining 
Bayaleian of any society authorized to do business under this Article who shall 
nowingly or willfully make any false or fraudulent statement or representation 
in or with reference to any application for membership, or for the purpose of 
obtaining money from or benefit in any society transacting business under this 
Article, shall be guilty of a misdemeanor, and upon conviction thereof shall be 
unished by a fine of not less than one hundred dollars ($100.00) nor more than 
ive hundred dollars ($500.00), or imprisoned in the county jail for not less than 
30 days nor more than one year, or both, in the discretion of the court. 

Any person who shall solicit membership for, or in any manner assist in 
procuring membership in any fraternal benefit society not licensed to do 
business in this State, or who shall solicit membership for, or in any manner 
assist in procuring membership in any such society not authorized as herein 
provided to do business as herein defined in this State, shall be guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine of not less 
than fifty ($50.00) nor more than two hundred dollars ($200.00). 

Any society, or any officer, agent, or employee thereof, neglecting or refusing 
to comply with, or violating, any of the provisions of this Article, the penalty 
for which neglect, refusal, or violation is not specified in this section, shall be 
fined not exceeding two hundred dollars ($200.00) upon conviction thereof. (1918, 
CEBON SES Ges een G529,) 


Cross Reference. — As to penalties for using 
funds of insurance companies for political pur- 
poses, see § 163-270. 


§ 58-303. Merger, consolidation or reinsurance of fraternal risks with 
licensed life insurance companies or with other fraternal orders or benefit 
societies. — No fraternal order or society organized under the laws of this State 
to do the business of life, accident, or health insurance shall consolidate or merge 
with any other fraternal order or society, or with a life insurance company, or 
reinsure its risks, or any part thereof with any other fraternal order or society, 
or with a life insurance company, or assume or reinsure the whole or any portion 
of the risks of any other fraternal order or society, except with a fraternal order 
or society, or a life insurance company, licensed to transact business in North 
Carolina and subject to the provisions of G.S. 58-804. (1921, c. 60, s. 1; C.S., s. 
6529(a); 1949, c. 1080, s. 1.) 
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Editor’s Note. — Session Laws 1949, c. 1080, flict with this act are repealed to the extent of 
s. 4, provides: “All laws and clauses of laws, and such conflict.” 
in particular the provisions of G.S. 58-289, in con- 


§ 58-304. Contracts approved by boards of directors or governing bodies 
of parties to same; approval by Commissioner of Insurance. — When any 
fraternal order or society shall propose to consolidate or merge its business or 
to enter into a contract of reinsurance with any other fraternal order or society 
or with a life insurance company, or to assume or reinsure the whole or any 

ortion of the risks of any other fraternal order or society, the proposed contract 
in writing setting forth the terms and conditions of the proposed consolidation, 
merger, or reinsurance shall be submitted to the boards of directors or to the 
governing bodies of each of said parties to said contract at a meeting called for 
that purpose by notice given in writing 10 days prior thereto, and if approved 
by a majority vote of the said boards of directors, or governing bodies, said 
contract as so approved shall be submitted to the Commissioner of Insurance 
of this State for his approval, and the parties to said contract shall at the same 
time submit a sworn statement showing their financial condition as of the thirty- 
first day of December next preceding the date of such contract. Provided, that 
the Commissioner of Insurance may, within his discretion, require such financial 
statement to be submitted as of the last day of the month next preceding the 
date of such contract. The Commissioner of annie shall thereupon consider 
such contract of consolidation, merger, or reinsurance, and if satisfied that the 
interests of the certificate and policyholders of each of the parties are proper! 
protected and that the contract will be in the public interest, and that suc 
contract is just and equitable to the certificate and policyholders of each of the 
parties, and that no reasonable objection exists thereto, he shall approve said 
contract as submitted. In case the parties corporate to such contract shall have 
been incorporated in separate states, or territories, such contract shall be 
submitted as herein provided to the commissioner of insurance of each of such 
incorporating states, or territories, to be considered and approved separately by 
each of said commissioners of insurance. If the Commissioner of Insurance 
approves such contract of consolidation, merger, or reinsurance, he shall issue 
a certificate to that effect, and thereupon the said contract of consolidation, 
merger, or reinsurance shall be in full force and effect. In case such contract 
is not approved it shall be inoperative, and the fact of the submission and its 
contents shall not be disclosed by the Commissioner of Insurance. (1921, c. 60, 
s:'2; ©2S5 s. 6529(b); 1949, c. 1080; ss? 2.) 


§ 58-304.1. Application of 88 58-155.1 to 58-155.35, inclusive. — The 
provisions of G.S. 58-155.1 to 58-155.35, inclusive, shall apply, where pertinent, 
to * fraternal orders and societies doing business in this State. (1949, c. 1080, 
s. 3. 


§ 58-305. Expenses; compensation to officers or employees of contractin 
parties and State employees. — All necessary and actual espana aad 
compensation incident to the proceedings provided in this law shall be paid as 

rovided by such contract of consolidation, merger, or reinsurance: Provided, 

owever, that no brokerage or commission shall be included in such expenses 
and compensation or shall be paid to any person by either of the parties to an 
such contract in connection with the negotiation therefor or execution thereof, 
nor shall any compensation be paid to any officer or employee of either of the 
parties to such contract for directly or indirectly aiding in effecting such contract 
of consolidation, merger, or reinsurance. An itemized statement of all such 
expenses shall be filed with the Commissioner of Insurance, subject to approval, 
and when approved the same shall be binding on the parties thereto. Except as 
fully expressed in the contract of consolidation, merger or reinsurance, or 
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itemized statement of expenses, as approved by the Commissioner of Insurance, 
or commissioners, as the case may be, no compensation shall be paid to any 
person or persons, and no officer or employee of the State shall receive any 
compensation, directly or indirectly, for In any manner aiding, promoting, or 
assisting any such consolidation, merger, or reinsurance. (1921, c. 60, s. 3; C 
S., S. 6529(c).) 


§ 58-306. Violation of law a felony. — Any person violating the provi- 
sions of G.S. 58-303, 38-304, 58-305 shall be guilty of a felony, and upon con- 
viction shall be liable to a fine of not more than five thousand dollars ($5,000), 
or to imprisonment for not more than five years, or to both fine and imprison- 
ment. (1921, c. 60, s. 4; C. S., s. 6529(d).) 


§ 58-307. Appointment of Commissioner of Insurance as process agent. — 
Every foreign fraternal benefit society except labor organizations which limit 
their admission to membership to persons engaged in one or more hazardous 
occupations in the same or similar lines of business now transacting business 
in this State shali, within 30 days after the passage of this section, and ever 
such society hereafter applying for admission shall, before being licensed, 
ety in writing the Commissioner of Insurance and his successors in office 
to be its true and lawful attorney upon whom all legal process in any action or 
proceeding against it shall be served, and in such writing shall agree that any 
lawful process against it which is served upon such attorney shall be of the 
same legal force and validity as if served upon the society, and that the au- 
thority shall continue in force so long as any liability remains outstanding in 
this State. Copies of such appointment, certified by said Commissioner of 
Insurance, shall be deemed sufficient evidence thereof and shall be admit- 
ted in evidence with the same force and effect as the original thereof might 
be admitted. Service shall be made in duplicate upon the Commissioner of In- 
surance, or in his absence upon the person in charge of his office, and shall 
be deemed sufficient service upon said society. When legal service against 
any such society is served upon said Commissioner of Insurance he shail 
forthwith forward by registered mail one of the duplicate copies, prepaid 
and directed to its secretary or corresponding officer. No such service shall 
be valid or binding against any such society when it is required thereunder 
to file its answer, pleading or defense in less than 30 days from the date 
of mailing the copy of such service to such society. Legal process shall 
not be served upon any such society except in the manner provided therein. 
As a condition precedent to a valid service of process and to the duty of 
the Commissioner in the premises, the plaintiff shall pay to the Commissioner 
of Insurance at the time of service the sum of one dollar ($1.00), which the 
plaintiff shall recover as taxable costs if he prevails in his action. (1939, c. 130.) 


Cross Reference. — As to other waysinwhich a copy of process, see §§ 55-148, 55-144 and 
a foreign insurance company may be served with 55-146. 


ARTICLE 29. 


Whole Family Protection. 


§ 58-308. Insurance on children. — Any fraternal order or fraternal benefit 
society authorized to do business in this State and operating on the lodge plan 
may provide in its constitution and bylaws, in addition to other benefits provided 
for therein, for the payment of death or annuity benefits upon the lives of 
children between the ages of one and 16 years at next birthday for whose 
support and maintenance a member of such society is responsible. The society 
may at its option organize and operate branches for such children and 
membership in local lodges, and initiation therein shall not be required of such 
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children, nor shall they have any voice in the management of the society. The 
total benefits payable as above provided shail in no case exceed the following 
amounts at ages at next birthday at time of death, respectively, as follows: one 
year, twenty dollars ($20.00); two years, fifty dollars ($50.00); three years, 
seventy-five dollars ($75.00); four years, one hundred dollars ($100.00); five 
years, one hundred twenty-five dollars ($125.00); six years, one hundred fifty 
dollars ($150.00); seven years, two hundred dollars ($200.00); eight years, two 
hundred fifty dollars ($250.00); nine years, three hundred dollars ($300.00); 10 
years, four hundred dollars ($400.00); 11 years, five hundred dollars ($500.00); 
12 years, six hundred dollars ($600.00); 13 years, seven hundred dollars ($700.00); 
14 years, eight hundred dollars ($800.00); 15 years, nine hundred dollars 
($900.00); 16 years, one thousand dollars ($1,000). 


Provided, any fraternal benefit society which shall accumulate and maintain 
the reserves required by a table of mortality not lower than the American 
Experience Table of Mortality, with an interest assumption of not more than 
four percent (4%), may accept members at such ages, and children under 16 years 
of age, in such manner and upon such showing of eligibility, and issue to its 
members, and children under 16 years of age, such forms of certificates, payable 
to such beneficiaries, and for such amounts, as its constitution and laws may 
provide. Children under 16 years of age shall have no voice or vote. (1917, c. 239, 
Sidgi Ce Sig.6H6930; 193] 4ea384 1937, 69208:) 


§ 58-309. Medical examination; certificates and contributions. — No 
benefit certificate as to any child shall take effect until after medical 
examination or inspection by a licensed medical practitioner, in accordance with 
the laws of the society, nor shall any such benefit certificate be issued unless 
the society shall simultaneously put in force at least 500 such certificates, on 
each of lich at least one assessment has been paid, nor where the number of 
lives represented by such certificate falls below 500. The death benefit 
contributions to be made upon such certificate shall be based upon the “Standard 
Mortality Table” or the “English Life Table Number Six,” and a rate of interest 
not greater than four percent (4%) per annum, or upon a higher standard; but 
contributions may be waived or returns may be acu from any surplus held in 
excess of reserve and other liabilities, as provided in the bylaws; and extra 
contributions shall be made if the reserves hereafter provided for become 
impaired. (1917, c. 239, s. 2; C. S.,.s. 6531.) 


§ 58-310. Reserve fund; exchange of certificates. — Any society entering 
into such insurance agreements shall maintain on all such contracts the reserve 
required by the standard of mortality and interest adopted by the society for 
computing contributions as provided in G.S. 58-309, and the funds representin 
the benefit contributions and all accretions thereon shall be kept as separate an 
distinct funds, independent of the other funds of the society, and shall not be 
liable for nor used for the payment of the debts and obligations of the society 
other than the benefits herein authorized. A society may provide that when a 
child reaches the minimum age for initiation into membership in such society, 
any benefit certificate issued hereunder may be surrendered for cancellation and 
exchanged for any other form of certificate issued by the society: Provided, that 
such surrender will not reduce the number of lives insured in the branch below 
500; and upon the issuance of such new certificate any reserve upon the original 
certificate herein provided for shall be transferred to the credit of the new 
certificate. Neither the person who originally made application for benefits on 
account of such child, nor the beneficiary named in such original certificate, nor 
the person who paid the contributions, shall have any vested right in such new 
certificate, the free nomination of a beneficiary under the new certificate being 
ae e the child so admitted to benefit membership. (1917, c. 239, s. 3; C.S., s. 

2. 
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§ 58-311. Separation of funds. — An entirely separate financial statement 
of the business transactions and of assets and liabilities arising therefrom shall 
be made in its annual report to the Commissioner of Insurance by any society 
availing itself of the provisions hereof. The separation of assets, funds, and 
liabilities required hereby shall not be terminated, rescinded, or modified, nor 
shall the funds be diverted for any use other than as specified in the preceding 
section [G.S. 58-310], as long as any certificates issued hereunder remain in 
force, and this requirement shall be recognized and enforced in any liquidation, 
reinsurance, merger, or other change in the condition or the status of the society. 
(1917 heeZ39 used at S.Si6503.) 


§ 58-312. Payments to expense or general fund. — Any society shall have 
the right to provide in its laws and the certificate issued hereunder for specified 
payments on account of the expense or general fund, which payments shall or 
shall not be mingled with the general fund of the society, as its constitution and 
bylaws may provide. (1917, c. 239, s. 5; C. S., s. 6534.) 


§ 58-313. Continuation of certificates. — In the event of the termination of 
membership in the society by the person responsible for the support of any child 
on whose account a certificate may have been issued as provided herein, the 
certificate may be continued for the benefit of the estate of the child, provided 
the contributions are continued, or for the benefit of any other person 
responsible for the support and maintenance of such child who shall assume the 
payment of the required contributions. (1917, c. 239, s. 6; C. S., s. 6585.) 


ARTICLE 380. 
General Provisions for Societies. 


§ 58-314. Appointment of trustees to hold property. — The lodges of 
Masons, Odd Fellows, Knights of Pythias, camps of Woodmen of the World, 
councils of the Junior Order of United American Mechanics, orders of the Elks, 
Young Men’s Christian Associations, Young Women’s Christian Associations, 
societies for the care of orphans and indigent children, societies for the rescue 
of fallen women, and any other benevolent or fraternal orders and societies, may 
appoint from time to time suitable persons trustees of their bodies or societies, 
in such manner as they deem proper, which trustees, and their successors, shall 
have power to receive, purchase, take, and hold property, real and personal, in 
trust for such society or body. The trustees shail have power, when instructed 
so to do by resolution adopted by the society or body which they represent, to 
mortgage or sell and convey in fee simple any real or personal property owned 
by the society or body; and the conveyances so made by the trustees shall be 
effective to pass the property in fee simple to the purchaser or to the mortgagee 
or trustee for the purposes in such conveyance or mortgage expressed. If there 
shall be no trustee, then any real or personal property which could be held by 
such trustees shall vest in and be held by such charitable, benevolent, religious, 
or fraternal orders and societies, respectively, according to such intent. (1907, 
¢, 22° 1915, cc; 149 18640 Ss, GooG. des. Ceci.) 


Wrongfully Suspended Members Enjoining tice being given, a resolution passed at a 
Sale of Lodge Property. — Where a local lodge subsequent meeting of the local lodge autho- 
existed under the constitution and bylaws of the __rizing a sale of its property by trustees was in- 
supreme lodge requiring written notice to be | valid, and the sale was enjoined at the suit of 
given to its members before suspension, andcer- such wrongfully suspended members. Tyler v. 
tain members were suspended without such no- Howell, 192 N.C. 488, 135 S.E. 133 (1926). 
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§ 58-315. Unauthorized wearing of badges, etc. — Any person who 
fraudulently and willfully wears the badge or button of any secret or fraternal 
organization or society, either in the identical form or in such near resemblance 
thereto as to be colorable imitation thereof, or who fraudulently and willfully 
uses the name of any such order or organization, the titles of its officers, or its 
insignia, ritual, or ceremonies, unless entitled to wear or use the same under 
the constitution and bylaws, rules and regulations of such secret or fraternal 
organization or society, shall be deemed guilty of a misdemeanor, and shall, upon 
conviction, be punished by a fine of fifty dollars ($50.00) or imprisonment for 
e days, oe discretion of the court. (1907, c. 968; 1911, c. 37; 1915, c. 252; C. 

Sse bpSt: 


ARTICLE 381. 


Nonprofit Life Benefit Association. 
§§ 58-316 to 58-340: Repealed by Session Laws 1945, c. 379. 
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Chapter 59. 


Partnership. 
Article 1. Sec. 
Unifonntiinited) Partiearsh orice 59-35. Rules for cases not provided for in this 
Article. 
Limited partnership defined. Part 2. Nature of a Partnership. 
Formation. 59-36. Partnership defined. 
Business which may be carried on. 59-37. Rules for determining the existence of a 
Character of limited partner’s contribu- partnership. 
tion. 59-38. Partnership property. 


A name not to contain surname of limited 
partner; exceptions. 

Liability for false 
certificate. 

Limited partner not liable to creditors. 

Admission of additional limited partners. 

Rights, powers and liabilities of a general 
partner. 

Rights of a limited partner. 

Status of person erroneously believing 
himself a limited partner. 

One person both general and limited part- 
ner. 

Loans and other business transactions 
with limited partner. 

Relation of limited partners inter se. 

Compensation of limited partner. 

Withdrawal or reduction of limited part- 
ner’s contribution. 

Liability of limited partner to partner- 
ship. 

Nature of limited partner’s interest in the 
partnership. 

Assignment of limited partner’s interest. 

Effect of retirement, death or insanity of 
a general partner. 

Death of limited partner. 

Rights of creditors of limited partner. 

Distribution of assets. 

When certificate shall be canceled or 
amended. 

Requirements for amendment and for 
cancellation of certificate. 

Parties to actions. 

Name of Article. 

Rules of construction. 

Rules for cases not provided for in this 
Article. 

Provisions for existing limited partner- 
ships. 


statements in 


Article 2. 
Uniform Partnership Act. 
Part 1. Preliminary Provisions. 


Name of Article. 

Definition of terms. 

Interpretation of knowledge and notice. 
Rules of construction. 


Part 3. Relations of Partners to Persons 
Dealing with the Partnership. 


59-39. Partner agent of partnership as to part- 
nership business. 
59-39.1. Act, admission or acknowledgment by 
partner. 
59-40. Conveyance of real property of the part- 
nership. 
Partnership bound by admission of part- 
ner. 
Partnership charged with knowledge of 
or notice to partner. 
Partnership bound by partner’s wrongful 
act. 
Partnership bound by partner’s breach of 
trust. 
Nature of partner’s liability. 
59-46. Partner by estoppel. 
59-47. Liability of incoming partner. 


Part 4. Relations of Partners to One 
Another. 


Rules determining rights and duties of 
partners. 

Partnership books. 

Duty of partners to render information. 

Partner accountable as a fiduciary. 

Right to an account. 

Continuation of partnership beyond fixed 
term. 


Part 5. Property Rights of a Partner. 


59-41. 
59-42. 
59-43. 
59-44. 


59-45. 


59-48. 


59-49. 
59-50. 
59-51. 
59-52. 
59-53. 


59-54. Extent of property rights of a partner. 

59-55. Nature of a partner’s right in specific 
partnership property. 

59-56. Nature of partner’s interest in the part- 
nership. 

59-57. Assignment of partner’s interest. 

59-58. Partner’s interest subject to charging or- 
der. 


Part 6. Dissolution and Winding Up. 


59-59. Dissolution defined. 

59-60. Partnership not terminated by dissolu- 
tion. 

59-61. Causes of dissolution. 

59-62. Dissolution by decree of court. 

59-63. General effect of dissolution on authority 
of partner. 
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Sec. Sec. 
59-64. Right of partner to contribution from co- 59-75. Effect of failure to give bond. 
partners after dissolution. 59-76. Surviving partner and personal rep- 
59-65. Power of partner to bind partnership to resentative to make inventory. 
third persons after dissolution; publi- 59-77. When personal representative may take 
cation of notice of dissolution. inventory; receiver. 
59-66. Effect of dissolution on partner’s existing 59-78. Notice to creditors. 
liability. 59-79. Debts paid pro rata; liens. 
59-67. Right to wind up. 59-80. Effect of failure to present claim in six 
59-68. Rights of partners to application of part- months. 
nership property. 59-81. Procedure for purchase by surviving 
59-69. Rights where partnership is dissolved for partner. 
fraud or misrepresentation. 59-82. Surviving partner to account and settle. 
59-70. Rules for distribution. 59-838. Accounting compelled. 
59-71. Liability of persons continuing the 59-84. Settlement otherwise provided for. 
business in certain cases. 59-84.1. Partnership to comply with “assumed 
59-72. Rights of retiring partner or estate of name” statute. 
deceased partner when the business : 
is continued. Article 4. 
59-73. Accrual of actions. Business under Assumed Name 
Regulated. 


Article 3. 
SierivingeParinees: 59-85 to 59-89. [Transferred. ] 


59-74. Surviving partner to give bond. 


ARTICLE 1. 
Uniform Limited Partnership Act. 


§ 59-1. Limited partnership defined. — A limited partnership is a 
partnership formed by two or more persons under the provisions of G.S. 59-2, 
having as members one or more general partners and one or more limited 
partners. The limited partners as such shall not be bound by the obligations of 
the partnership. (1941, ¢c. 251, s. 1.) 


Editor’s Note. — For comment on this article, 
see 19 N.C.L. Rev. 503. 


§ 59-2. Formation. — (a) Two or more persons desiring to form a limited 
partnership shall 


(1) Sign and swear to a certificate, which shall state 
a. The name of the partnership, 
b. The character of the business, 
c. The location of the principal place of business, 
d 


. The name and place of residence of each member; general and 
limited partners being respectively designated, 


The term for which the partnership is to exist, 

. The amount of cash and a description of and the agreed value of 

the other property contributed by each limited partner, 

g. The additional contributions, if any, agreed to be made by each 
limited partner and the times at behich or events on the happening 
of which they shall be made, 

h. The time, if agreed upon, when the contribution of each limited 
partner is to be returned, 

i. The share of the profits or the other compensation by way of income 


which each limited partner shall receive by reason of his 
contribution, 


ah Sa 
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j. The right, if given, of a limited Rae to substitute an assignee as 


contributor in his place, an 


substitution, 


the terms and conditions of the 


k. The right, if given, of the partners to admit additional limited 


partners, 


]. The right, if given, of one or more of the limited ea to priority 


over other limited partners, as to contri 


utions or as to 


compensation by way of income, and the nature of such priority, 
m. The right, if given, of the remaining general partner or partners to 
continue the business on the death, retirement or insanity of a 


general partner, and 


n. The right, if given, of a limited partner to demand and receive 
roperty other than cash in return for his contribution. 

(2) File 5: record the certificate in the office of the register of deeds of 
the county where the principal place of business is located according 
to the statement in such certificate. 

(b) A limited partnership is formed if there has been substantial compliance 
in good faith with the requirements of subsection (a). (1941, c. 251, s. 2; 1953, 


@1190,"S 4" 196120. 520, 5.20.) 


Cross Reference. — See Editor’s note to 8 


Editor’s Note. — For brief comment on the 
1958 amendment, see 31 N.C.L. Rev. 429 (1953). 
Partnership General unless Section Com- 
plied with. — Where in an action to recover a 
partnership debt the evidence failed to show 
either actual or substantial compliance by defen- 


dants with the provisions of this section, pertain- 
ing to formation of a limited partnership which 
would relieve them of liability as general part- 
ners in the partnership in question, the trial 
court was correct in giving the jury peremptory 
instructions in favor of the plaintiff on the issues 
of general partnership. Atlanta Stove Works, 
Inc. v. Keel, 255 N.C. 421, 121 S.E.2d 607 (1961). 


§ 59-3. Business which may be carried on. — A limited partnership may 
carry on any business which a partnership without limited partners may carry 
oni t1941 oc 2bhoss3)) 


§ 59-4. Character of limited partner’s contribution. — The contributions of 
a ayes partner may be cash or other property, but not services. (1941, ¢c. 251, 
s. 4, 


§ 59-5. A name not to contain surname of limited partner; exceptions. — 
ite surname of a limited partner shall not appear in the partnership name, 
unless 


(1) It is also the surname of a general partner, or 


(2) Prior to the time when the limited partner became such the business had 
been carried on under a name in which his surname appeared. 


(b) A limited partner whose name appears in a partnership name contrary to 
the provisions of subsection (a) is liable as a general partner to partnership 
creditors who extend credit to the partnership without actual knowledge that 
he is not a general partner. (1941, c. 251, s. 5.) 


§ 59-6. Liability for false statements in certificate. — If the certificate 
contains a false statement, one who suffers loss by reliance on such statement 
may hold liable any party to the certificate who knew the statement to be false 


(1) At the time he signed the certificate, or 


(2) Subsequently, but within a sufficient time before the statement was 
relied upon to enable him to cancel or amend the certificate, or to file 
a pein for its cancellation or amendment as provided in G.S. 59-25, 
subsection (c). (1941, c. 251, s. 6.) 
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§ 59-7. Limited partner not liable to creditors. — A limited partner shall 
not become liable as a general partner unless, in addition to the exercise of his 
rights and powers as a limited partner, he takes part in the control of the 
business. (1941, c. 251, s. 7.) 


Cross Reference. — As to nature of liability 
of general partner, see § 59-45. 


§ 59-8. Admission of additional limited partners. — After the formation of 
a limited partnership, additional limited partners may be admitted upon filing 
an amendment to the original certificate in accordance with the requirements 
of G.S. 59-25. (1941, c. 251, s. 8.) 


§ 59-9. Rights, powers and liabilities of a general partner. — A general 
partner shall have all the rights and powers and be subject to all the restrictions 
and liabilities of a partner in a partnership without limited partners, except that 
without the written consent or ratification of the specific act by all the limited 
partners, a general partner or all of the general partners have no authority to 

(1) Do any act in contravention of the certificate, 

(2) Do any act which would make it impossible to carry on the ordinary 
business of the partnership, 

(3) Confess a judgment against the partnership, 

(4) Possess partnership property, or assign their rights in specific 
partnership property, for other than a partnership purpose, 

(5) Admit a person as a general partner, 

(6) Admit a person as a limited partner, unless the right so to do is given 
in the certificate, 

(7) Continue the business with partnership property on the death, 
retirement or insanity of a general partner, unless the right so to do 
is given in the certificate. (1941, c. 251, s. 9.) 


§ 59-10. Rights of a limited partner. — (a) A limited partner shall have the 
same rights as a general partner to 

(1) ee the partnership books kept at the principal place of business of 
the partnership, and at all times to inspect and copy any of them, 

(2) Have on demand true and full information of all things affecting the 
partnership, and a formal account of partnership affairs whenever 
circumstances render it just and reasonable, and 

(3) Have dissolution and winding up by decree of court. 

(b) A limited partner shall have the right to receive a share of the profits or 
other compensation by way of income, and to the return of his contribution as 
provided in G.S. 59-15 and 59-16. (1941, c. 251, s. 10.) 


§ 59-11. Status of person erroneously believing himself a limited partner. 
— A person who has contributed to the capital of a business conducted by a 
person or Baeuees erroneously BeueYInS that he has become a limited partner 
in a limited partnership, is not, by reason of his exercise of the rights of a limited 
era a general partner with the person or in the partnership carrying on the 

usiness, or bound by the obligations of such person or partnership; provided 
that on ascertaining ihe mistake he promptly renounces his interest in the profits 
of the business, or other compensation by way of income. (1941, c. 251, s. 11.) 


§ 59-12. One person both general and limited partner. — (a) A person may 
be a general partner and a limited partner in the same partnership at the same 
time. 

(b) A person who is a general, and also at the same time a limited partner, 
shall have all the rights and powers and be subject to all restrictions of a general 
partner; except that, in respect to his contribution, he shall have the rights 
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against the other members which he would have had if he were not also a general 
partner. (1941, c. 251, s. 12.) 


§ 59-13. Loans and other business transactions with limited partner. — (a) 
A limited partner also may loan money to and transact other business with the 
partnership, and, unless he is also a general partner, receive on account of 
resulting claims against the partnership, with general creditors, a pro rata share 
of the assets. No limited partner shall in respect to any such claim 

(1) Receive or hold as collateral security any partnership property, or 

(2) Receive from a general partner or the partnership any payment, 
conveyance, or release from liability, if at the time the assets of the 
partnership are not sufficient to discharge partnership liabilities to 
persons not claiming as general or limited partners. 

(b) The receiving of collateral security, or a payment, conveyance, or release 
in violation of the provisions of subsection (a) is a fraud on the creditors of the 
partnership. (1941, c. 251, s. 18.) 


§ 59-14. Relation of limited partners inter se. — Where there are several 
limited partners the members may agree that one or more of the limited partners 
shall have a priority over other limited partners as to the return of their 
contributions, as to their compensation by way of income, or as to any other 
matter. If such an agreement is made it shall be stated in the certificate, and 
in the absence of such a statement all the limited partners shali stand upon equal 
fooungvetlo4d Gaza ls 114.) 


§ 59-15. Compensation of limited partner. — A limited partner may receive 
from the partnership the share of the profits or the compensation by way of 
income stipulated for in the certificate; provided, that after such payment is 
made, whether from the property of the partnership or that of a general partner, 
the partnership assets are in excess of all liabilities of the partnership except 
liabilities to limited partners on account of their contributions and to general 
partners. (1941, ¢c. 251, s. 15.) 


§ 59-16. Withdrawal or reduction of limited partner’s contribution. — (a) 
A limited partner shall not receive from a Tole partner or out of partnership 
property any part of his contribution unti 

(1) All liabilities of the partnership, except liabilities to general partners and 
to limited partners on account of their contributions, have been paid or 
there remains property of the partnership sufficient to pay them, 

(2) The consent of all members is had, unless the return of the contribution 
may be rightfully demanded under the provisions of subsection (b), and 

(3) The certificate is canceled or so amended as to set forth the withdrawal 
or reduction. 

(b) Subject to the provisions of subsection (a) a limited partner may rightfully 
demand the return of his contribution 

(1) On the dissolution of a partnership, or 

(2) When the date specified in the certificate for its return has arrived, or 

(3) After he has given six months’ notice in writing to all other members, 
if no time is specified in the certificate either for the return of the 
contribution or for the dissolution of the partnership. 

(c) In the absence of any statement in the certificate to the contrary or the 
consent of all members, a limited partner, irrespective of the nature of his 
contribution, has only the right to demand and receive cash in return for his 
contribution. 

(d) - limited partner may have the partnership dissolved and its affairs wound 
up when 

(1) He rightfully but unsuccessfully demands the return of his contribution, 
or 
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(2) The other liabilities of the partnership have not been paid, or the 
partnership property is insufficient for their payment as required by 
subdivision (a)(1) and the limited partner would otherwise be entitled 
to the return of his contribution. (1941, c. 251, s. 16.) 


§ 59-17. Liability of limited partner to partnership. — (a) A limited partner 
is liable to the partnership 
(1) For the difference between his contribution as actually made and that 
stated in the certificate as having been made, and 
(2) For any unpaid contribution which he agreed in the certificate to make 
in the future at the time and on the condition stated in the certificate. 

(b) A limited partner holds as trustee for the partnership 

(1) Specific property stated in the certificate as contributed by him, but 
which was not contributed or which has been wrongfully returned, and 

(2) Money or other property wrongfully paid or conveyed to him on account 
of his contribution. 

(c) The liabilities of a limited partner as set forth in this section can be waived 
or compromised only by the consent of all members; but a waiver or compromise 
shall not affect the right of a creditor of a partnership, who extended credit or 
whose claim arose after the filing and before a cancellation or amendment of 
the certificate, to enforce such liabilities. 

(d) When a contributor has rightfully received the return in whole or in part 
of the capital of his contribution, he is nevertheless liable to the partnership for 
any sum, not in excess of such return with interest, necessary to discharge its 
liabilities to all creditors who extended credit or whose claims arose before such 
return) 04 ce Zolvs. 175) 


§ 59-18. Nature of limited partner’s interest in the partnership. — A limited 
partner’s interest in the partnership is personal property. (1941, c. 251, s. 18.) 


§ 59-19. Assignment of limited partner’s interest. — (a) A limited partner’s 
interest is assignable. 

(b) A substituted limited partner is a person admitted to all the rights of a 
limited partner who has died or has assigned his interest in a partnership. 

(c) An assignee, who does not become a substituted limited partner, has no 
right to require any information or account of the partnership transactions or 
to inspect the partnership books; he is only entitled to receive the share of the 
profits or other compensation by way of income, or the return of his contribution, 
to which his assignor would otherwise be entitled. 

(d) An assignee shall have the right to become a substituted limited partner 
if all the members (except the assignor) consent thereto or if the assignor, being 
thereunto empowered by the certificate, gives the assignee that right. 

(e) An assignee becomes a substituted limited partner when the certificate is 
appropriately amended in accordance with G.S. 59-25. 

f) The substituted limited partner has all the rights and powers, and is subject 
to all the restrictions and liabilities of his assignor, except those liabilities of 
which he was ignorant at the time he became a limited partner and which could 
not be ascertained from the certificate. 

(gz) The substitution of the assignee as a limited partner does not release the 
assignor from liability to the partnership under G.S. 59-6 and 59-17. (1941, c. 251, 
g.19: 1941. c. 109s sa10F) 


Cross Reference. — As to assignment of gen- 
eral partner’s interest, see 8 59-57. 
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§ 59-20. Effect of retirement, death or insanity of a general partner. — The 
retirement, death or insanity of a general partner dissolves the partnership, 
unless the business is continued by the remaining general partners 

(1) Under a right so to do stated in the certificate, or 
(2) With the consent of all members. (1941, c. 251, s. 20.) 


§ 59-21. Death of limited partner. — (a) On the death of a limited partner 
his executor or administrator shall have all the rights of a limited partner for 
the purpose of settling his estate, and such power as the deceased had to 
constitute his assignee a substituted limited partner. 

(b) The estate of a deceased limited partner shall be liable for all his liabilities 
as a limited partner. (1941, c. 251, s. 21.) 


§ 59-22. Rights of creditors of limited partner. — (a) On due application to 
a court of competent jurisdiction by any judgment creditor of a limited partner, 
the court may charge the interest of the indebted limited partner with payment 
of the unsatisfied amount of the judgment debt; and may appoint a receiver, and 
make all other orders, directions, and inquiries which Abe circumstances of the 
case may require. 

(b) The interest may be redeemed with the separate property of any general 
partner, but may not be redeemed with partnership property. 

(c) The remedies conferred by subsection (a) shall not be deemed exclusive 
of others which may exist. 

(d) Nothing in this Article shall be held to deprive a limited partner of his 
statutory exemption. (1941, c. 251, s. 22.) 


§ 59-23. Distribution of assets. — (a) In settling accounts after dissolution 
ie liabilities of the partnership shall be entitled to payment in the following 
order: 

(1) Those to creditors, in the order of priority as provided by law, except 
those to limited partners on account of their contributions, and to 
general partners, 

(2) Those to limited partners in respect to their share of the profits and 
other compensation by way of income on their contributions, 

(3) Those to limited partners in respect to the capital of their contributions, 

(4) Those to general partners other than for capital and profits, 

(5) Those to general partners in respect to profits, 

(6) Those to general partners in respect to capital. 

(b) Subject to any statement in the certificate or to subsequent agreement, 
limited partners share in the partnership assets in respect to their claims for 
capital, and in respect to their claims for profits or for compensation by way of 
income on their contributions respectively, in proportion to the respective 
amounts of such claims. (1941, c. 251, s. 28.) 


§ 59-24. When certificate shall be canceled or amended. — (a) The 
certificate shall be canceled when the partnership is dissolved or all limited 
partners cease to be such. 

(b) A certificate shall be amended when 

(1) There is a change in the name of the partnership or in the amount 
or character of the contribution of any limited partner, 

(2) A person is substituted as a limited partner, 

(3) An additional limited partner is admitted, 

(4) A person is admitted as a general partner, 

(5) A general partner retires, dies or becomes insane, and the business is 
continued under G.S. 59-20, 

(6) There is a change in the character of the business of the partnership, 

(7) There is a false or erroneous statement in the certificate, 
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(8) There is a change in the time as stated in the certificate for the 
dissolution of the partnership or for the return of a contribution, 

(9) A time is fixed for the dissolution of the partnership, or the return of 
a contribution, no time having been specified in the certificate, or 
(10) The members desire to make a change in any other statement in the 
certificate in order that it shall accurately represent the agreement 

between them. (1941, c. 251, s. 24.) 


§ 59-25. Requirements for amendment and for cancellation of certificate. 
— (a) The writing to amend a certificate shall 

(1) Conform to the requirements of G.S. 59-2, subdivision (a)(1) as far as 
necessary to set forth clearly the change in the certificate which it is 
desired to make, and 

(2) Be signed and sworn to by all members, and an amendment substitutin 
a limited partner or adding a limited or general] partner shall be signe 
also by the member to be substituted or added, and when a limited 
partner is to be substituted, the amendment shall also be signed by the 
assigning limited partner. 

(b) The writing to cancel a certificate shall be signed by all members. 

(c) A person desiring the cancellation or amendment of a certificate, if any 
person designated in subsections (a) and (b) as a person who must execute the 
writing refuses to do so, may petition the superior court to direct a cancellation 
or amendment thereof. 

(d) If the court finds that the petitioner has a right to have the writing 
executed by a person who refuses to do so, it shall order the register of deeds 
in the office where the certificate is recorded to record the cancellation or 
amendment of the certificate; and where the certificate is to be amended, the 
court shall also cause to be filed for record in said office a certified copy of its 
decree setting forth the amendment. 

(e) A certificate is amended or canceled when there is filed for record in the 
office of the register of deeds where the certificate is recorded 

(1) A writing in accordance with the provisions of subsection (a) or (b) or 
(2) A certified copy of the order of court in accordance with the provisions 
of subsection (d). 

(f) After the certificate is duly amended in accordance with this section, the 
amended certificate shall thereafter be for all puposes the certificate provided 
for by this Article. (1941, c. 251, s. 25; 1967, c. 823, s. 27.) 


Cross Reference. — See Editor’s note to 8 
53-5. 


§ 59-26. Parties to actions. — A contributor, unless he is a general partner, 
is not a proper party to proceedings by or against a partnership, except where 
the object is to enforce a janited partner’s right against or liability to the 
partnership. (1941, c. 251, s. 26.) 


Applied in C.P. Robinson Constr. Co. v. Na- 
tional Corp. for Housing Partnerships, 375 F. 
Supp. 446 (M.D.N.C. 1974). 


§ 59-27. Name of Article. — This Article may be cited as the Uniform Limited 
Partnership Act. (1941, c. 251, s. 27.) 


§ 59-28. Rules of construction. — (a) The rule that statutes in derogation 
Ke tg common law are to be strictly construed shall have no application to this 
rticle. 
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b) This Article shall be so interpreted and construed as to effect its general 
purpose to make uniform the law of those states which enact it. 

i This Article shall not be so construed as to impair the obligations of any 
contract existing when the Article goes into effect, nor to affect any action on 
a epee begun or right accrued before this Article takes effect. (1941, c. 251, 
s. 28. 


§ 59-29. Rules for cases not provided for in this Article. — In any case not 
provided for in this Article the rules of law and equity, including the law 
merchant, shall govern. (1941, c. 251, s. 29.) 


§ 59-30. Provisions for existing limited partnerships. — (a) A limited 
partnership formed under any statute of this State prior to March 15, 1941, may 
become a limited partnership under this Article by complying with the provi- 
sions of G.S. 59-2; provided the certificate sets forth 

(1) The amount of the original contribution of each limited partner, and the 
time when the contribution was made, and 

(2) That the property of the partnership exceeds the amount sufficient to 
discharge its liabilities to persons not claiming as general or limited 
partners by an amount greater than the sum of the contributions of its 
limited partners. 

(b) A limited partnership formed under any statute of this State prior to the 
adoption of this Article, until or unless it becomes a limited partnership under 
this Article, shall continue to be governed by the provisions of existing law, 
except that such partnership etl not be renewed unless so provided in the 
original agreement. (1941, c. 251, s. 30.) 


Editor’s Note. — Section 31 of the act from amended, except insofar as said sections af- 
which this Article was codified repealed 88 fected limited partnerships existing on March 
3258-3276 of the Consolidated Statutes, as 15, 1941, when the act became effective. 


ARTICLE 2. 
Uniform Partnership Act. 
Part 1. Preliminary Provisions. 


§ 59-31. Name of Article. — This Article may be cited as Uniform 
Partnership Act. (1941, c. 374, s. 1.) 


Editor’s Note. — For comment on the enact- For note on partnerships in bankruptcy, see 31 
ment, see 19 N.C.L. Rev. 499. N.C.L. Rev. 457 (1958). 


§ 59-32. Definition of terms. — In this Article: 

(1) “Bankrupt” includes bankrupt under the Federal Bankruptcy Act or 
insolvent under any State insolvent act. 

(2) “Business” includes every trade, occupation, or profession. 

(3) “Conveyance” includes every assignment, lease, mortgage, or 
encumbrance. 

(4) “Court” includes every court and judge having jurisdiction in the case. 

(5) “Person” includes individuals, partnerships, corporations, and other 


associations. 
(6) poee Was includes land and any interest or estate in land. (1941, 
TA cee 
§ 59-33. Interpretation of knowledge and notice. — (a) A person has 


“knowledge” of a fact within the meaning of this Article not only when he has 
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actual knowledge thereof, but also when he has knowledge of such other facts 
as in the circumstances show bad faith. 
(b) A person has “notice” of a fact within the meaning of this Article when 
the person who claims the benefit of the notice: 
(1) States the fact to such person, or 
(2) Delivers through the mail, or by other means of communication a 
written statement of the fact to such person or to a proper person at 
his place of business or residence. (1941, c. 374, s. 3.) 


§ 59-34. Rules of construction. — (a) The rule that statutes in derogation 
4 ei common law are to be strictly construed shall have no application to this 

rticle. 

(b) The law of estoppel shall apply under this Article. 

(c) The law of agency shall apply under this Article. 

(d) This Article shall be so interpreted and construed as to effect its general 
purpose to make uniform the law of those states which enact it. 

(e) This Article shall not be construed so as to impair the obligations of any 
contract existing when the Article goes into effect, nor to affect any action or 
Say begun or right accrued before this Article takes effect. (1941, c. 374, 
Ss. 4. 


§ 59-35. Rules for cases not provided for in this Article. — In any case not 
provided for in this Article the rules of law and equity, including the law 
merchant, shall govern. (1941, c. 374, s. 5.) 


Part 2. Nature of a Partnership. 


§ 59-36. Partnership defined. — (a) A partnership is an association of two 
or more persons to carry on as co-owners a business for profit. 

(b) But any association formed under any other statute of this State, or any 
statute adopted by authority, other than the authority of this State, is not a 
partnership under this Article, unless such association would have been a 
partnership in this State prior to the adoption of this Article; but this Article 
shall apply to limited partnerships except insofar as the statutes relating to such 


partnerships are inconsistent herewith. (1941, c. 374, s. 6.) 


Cross Reference. — As to limited partner- 
ships, see 8§ 59-1 to 59-30. 

To make a partnership, two or more persons 
should combine their property, effects, labor, 
or skill in a common business or venture, and 
under an agreement to share the profits and 
losses in equal or specified proportions, and con- 
stituting each member an agent of the others in 
matters appertaining to the partnership and 
within the scope of its business. Johnson v. Gill, 
235 N.C. 40, 68 S.E.2d 788 (1952). 

A partnership is a contractual relation and 
may be informally created, and its existence may 
be proved by acts and declarations of the parties. 
Whiteside v. Rooks, 197 F. Supp. 313 (W.D.N.C. 
1961). 


Co-ownership of the business is an indis- 
pensable requisite for a partnership, under this 
section, and where this element is lacking there 
can be no partnership. McGurk v. Moore, 234 
N.C. 248, 67 S.E.2d 538 (1951). 

A partnership may be formed by an oral 
agreement. Campbell v. Miller, 274 N.C. 148, 161 
S.E.2d 546 (1968). 

A partnership is a partnership at will unless 
some agreement to the contrary can be proved. 
Campbell v. Miller, 274 N.C. 148, 161 S.E.2d 546 
(1968). 

Quoted in Peirson v. American Hdwe. Mut. 
Ins. Co., 248 N.C. 215, 102 S.E.2d 800 (1958). 

Cited in Dwiggins v. Parkway Bus Co., 230 
N.C. 234, 52 S.E.2d 892 (1949). 


§ 59-37. Rules for determining the existence of a partnership. — In 
determining whether a partnership exists, these rules shall apply: 
(1) Except as provided by G.S. 59-46 persons who are not partners as to each 
other are not partners as to third persons. 
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(2) Joint tenancy, tenancy in common, tenancy by the entireties, joint 


property, common property, or part ownershi 


does not of itself 


establish a partnership, whether such co-owners do or do not share any 
profits made by the use of the property. 

(3) The sharing of gross returns does not of itself establish a partnership, 
whether or not the persons sharing them have a joint or common right 
or interest in any property from which the returns are derived. 

(4) The receipt by a person of a share of the profits of a business is prima 
facie evidence that he is a partner in the business, but no such inference 
Shall be drawn if such profits were received in payment: 

a. As a debt by installments or otherwise, 

b. As wages of an employee or rent to a landlord, 

ce. As an annuity to a widow or representative of a deceased partner, 
d. As interest on a loan, though the amount of payment vary with the 


profits of the business, 


e. As the consideration for the sale of a goodwill of a business or other 
property by installments or otherwise. (1941, c. 374, s. 7.) 


Cross Reference. — For provisions that a les- 
sor and lessee are not partners, see 88 42-1 and 
74-1, 

Agreement to Share Profits Does Not Create 
Partnership. — While an agreement to share 
profits, as such, is one of the tests of a partner- 
ship, an agreement to receive part of the profits 
for his services and attention, as a means only 
of ascertaining the compensation, does not cre- 
ate a partnership. Johnson v. Gill, 235 N.C. 40, 
68 S.E.2d 788 (1952). 

Sale or Lease of Property to Partnership. — 
Where a tractor was either sold by an individual 


to a partnership for “ten hundred dollars,” pay- 
able one hundred dollars per week, or was leased 
to the partnership on a rental basis of one hun- 
dred dollars per week, even though it appears 
that the money paid for the tractor was money 
received from the partnership business, no infer- 
ence arises therefrom that the individual was a 
partner in the business. Johnson v. Gill, 235 N.C. 
40, 68 S.E.2d 788 (1952). 

Applied in Eggleston v. Eggleston, 228 N.C. 
668, 47 S.E.2d 248 (1948); McGurk v. Moore, 234 
N.C. 248, 67 S.E.2d 53 (1951). 


§ 59-38. Partnership property. — (a) All property originally brought into the 
partnership stock or subsequently acquired by purchase or otherwise, on 
account of the partnership, is partnership property. 

(b) Unless the contrary intention appears, property acquired with partnership 
funds is partnership property. 

(c) Any estate in real property may be acquired in the partnership name. Title 
SO acquired can be conveyed only in the partnership name. 

(d) A conveyance to a partnership in the partnership name, though without 
words of inheritance, passes the entire estate of the grantor unless a contrary 
intent appears. (1941, c. 374, s. 8.) 


Part 3. Relations of Partners to Persons Dealing with the Partnership. 


§ 59-39. Partner agent of partnership as to partnership business. — (a) 
Every partner is an agent of the partnership for the purpose of its business, and 
the act of every partner, including the execution in the partnership name of any 
instrument, for apparently carrying on in the usual way the business of the 
partnership of which he is a member binds the partnership, unless the partner 
so acting has in fact no authority to act for the partnership in the particular 
matter, and the person with whom he is dealing has knowledge of the fact that 
he has no such authority. 

(b) An act of a partner which is not apparently for the carrying on of the 
business of the partnership in the usual way does not bind the partnership unless 
authorized by the other partners. 
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(c) Unless authorized by the other partners or unless they have abandoned 

the business, one or more but less than all the partners have no authority to: 

(1) Assign the partnership property in trust for creditors, or on the 
assignee’s promise to pay the debts of the partnership, 


(2) Dispose of the goodwil 


of the business, 


(3) Do any other act which would make it impossible to carry on the ordinary 


business of a partnership, 
(4) Confess a judgment, 


(5) Submit a partnership claim or liability to arbitration or reference. 
(d) No act of a partner in contravention of a restriction on authority shall bind 
the partnership to persons having knowledge of the restriction. (1941, ¢. 374, 


830: 


Liability on Contract Signed for Partner- 
ship by Unauthorized Partner. — Where a con- 
tract apparently made for the purpose of 
carrying on partnership business, is executed in 
the partnership name by a partner, the partner- 
ship is liable for a breach of the contract, even 
though the partner was not authorized to so con- 
tract unless the other parties to the contract had 
notice of the lack of authority. Brewer v. Elks, 
260 N.C. 470, 183 S.E.2d 159 (1968). 

Service of Summons on One Partner. — Un- 
der the Uniform Partnership Act it is not ne- 
cessary that all members of an alleged 
partnership should be served with summons. A 
partnership is represented by the partner who 
is served, and as to him a judgment in the action 
in which he is served would be binding on him 
individually, and as to the partnership property. 
But as to a partner not served with summons, 
the judgment would not be binding on him 
individually. Nevertheless even after judgment 
such partner could be brought in and made a 
party. The court may, before or after judgment, 


direct the bringing in of new parties to the end 
that substantial justice may be done. See § 1A-1, 
Rules 19 and 22. Dwiggins v. Parkway Bus Co., 
230 N.C. 234, 52 S.E.2d 892 (1949). 

Attempt by Partner to Relieve Himself of 
Liability by Notice to Third Person. — Where 
there is a general partnership of two persons, 
without restrictions on the authority of either 
partner to act within the scope of the partnership 
business, one of the partners cannot, by notice 
to a third person that he would not be personally 
liable for goods thereafter sold the partnership 
in the ordinary course of the partnership 
business, relieve himself of liability for such 
goods thereafter ordered by the other partner 
while the partnership is a going concern under 
this section and 88 59-45 and 59-48 of the Uni- 
form Partnership Act. National Biscuit Co. v. 
Stroud, 249 N.C. 467, 106 S.E.2d 692 (1959). 

Stated in Johnson v. Gill, 285 N.C. 40, 68 
S.E.2d 788 (1952). 

Cited in Pappas v. Crist, 223 N.C. 265, 25 
S.E.2d 850 (1948). 


§ 59-39.1. Act, admission or acknowledgment by partner. — After a cause 
of action has accrued on any obligation of a partnership, any act, admission or 
acknowledgment by any partner acting in the ordinary course of the business 
of the partnership or with the authority of his copartners which removes the 
bar of the statute of limitations or causes the statutes to begin running anew 
with respect to the partner doing such act or making such admission or 
acknowledgment has a like effect with respect to all of the partners and with 
respect to partnership liability, but when any partner is not so acting and does 
not have the authority of his copartners, any act, admission or acknowledgment 
by such partner which removes the bar of the statute of limitations or causes 
the statute to begin running anew has such effect only as to the partner doing 
such act or making such admission or acknowledgment, and shall not renew, 
extend or in any manner impose liability of any kind against any partner who 
paainot a oe or ratified the same nor against the partnership. (1958, c. 
1076, s. 2. 


Editor’s Note. — For brief comment on this 
section, see 31 N.C.L. Rev. 397 (1958). 
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§ 59-40. Conveyance of real property of the partnership. — (a) Where title 
to real property is in the partnership name, any partner may convey title to such 
property by a conveyance executed in the partnership name; but the partnership 
may recover such property unless the partner’s act binds the partnership under 
the provisions of subsection (a) of G.S. 59-39, or unless such property has been 
conveyed by the grantee or a person claiming through such grantee tc holder 
for value without knowledge that the partner, in making the conveyance, has 
exceeded his authority. 

(b) Where title to real property is in the name of the partnership, a conveyance 
executed by a partner, in his own name, passes the equitable interest of the 
partnership, provided the act is one within the authority of the partner under 
the provisions of subsection (a) of G.S. 59-39. 

(c) Where title to real property is in the name of one or more, but nct all the 
partners, and the pabattl does not disclose the right of the partnership, the 
partners in whose name the title stands may convey title to such property, but 
the partnership may recover such property if the partners’ act does not bind the 
partnership under the provisions of subsection (a) of G.S. 59-39, unless the 
purchaser or his assignee, is a holder for value, without knowledge. 

(d) Where the title to real property is in the name of one or more or all the 
partners, or in a third person in trust for the partnership, a conveyance executed 
by a partner in the partnership name, or in his own name, passes the equitable 
interest of the partnership, provided the act is one within the authority of the 
partner under the provisions of subsection (a) of G.S. 59-39. 

(e) Where the title to real property is in the names of all the partners a 
conveyance executed by all the partners passes all their rights in such property. 
(1941-36237 4Sie] 01959s0n-1 1b Lesaa:) 


§ 59-41. Partnership bound by admission of partner. — An admission or 
representation made by any partner concerning partnership affairs within the 
scope of his authority as conferred by this Article is evidence against the 
partnership. (1941, c. 374, s. 11.) 


Cross Reference. — As to admission after the 
statute of limitations has run, see 8§ 1-27 and 
59-39.1. 


§ 59-42. Partnership charged with knowledge of or notice to partner. — 
Notice to any partner of any matter relating to partnership affairs, and the 
knowledge of the partner acting in the particular matter, acquired while a 
partner or then present to his mind, and the knowledge of any other partner who 
reasonably could and should have communicated it to the acting partner, operate 
as notice to or knowledge of the partnership, except in the case of a fraud on 
the Phe aie committed by or with the consent of that partner. (1941, c. 374, 
shea 5, 


§ 59-43. Partnership bound by partner’s wrongful act. — Where, by any 
wrongful act or omission of any partner acting in the ordinary course of the 
business of the partnership or with the authority of his copartners, loss or injury 
is caused to any person, not being a partner in the partnership, or any penalty 
is incurred, the partnership is liable therefor to the same extent as the partner 
so acting or omitting to act. (1941, c. 374, s. 13.) 


Action against Individual Partners. —Inan _ claim filed by une other, since the action was 
action by the federal government to recover against the individual partners and not against 
from individual partners for alleged violation of _ the partnership. United States v. Toepleman, 141 
the False Claims Act, this section did notimpose __ F. Supp. 677 (E.D.N.C. 1956). 
liability upon one of the partners for a false 
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Where one partner is sued individually for 
a tort committed by him in the course of the 
partnership business, a judgment would be bind- 
ing upon him individually, and as to the partner- 
ship property, but not as against the other 
partner individually, though the court even after 
judgment may direct that such other partner be 
brought in and made a party. Dwiggins v. Park- 
way Bus Co., 230 N.C. 234, 52 $.E.2d 892 (1949). 
See § 59-45 and note. 

Malicious prosecution is not within the ordi- 
nary course of business of a law partnership. 
Jackson v. Jackson, 20 N.C. App. 406, 201 S.E.2d 
722 (1974). 

Advising the initiation of a criminal prosecu- 
tion is clearly within the normal range of activi- 
ties for a typical law partnership, but taking 
such action maliciously and without probable 
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cause is quite a different matter. A partner who 
gave such advice was either conducting himself 
lawfully and ethically in his relationship with his 
client, in which event neither he nor any of his 
partners would have any liability, or he was con- 
ducting himself maliciously and unlawfully and 
would not be acting in the ordinary course of the 
partnership business. Whatever may be the 
eventual determination of the conduct, it is evi- 
dent that his partners, who did not authorize, 
participate in, or even know about such conduct, 
would not be held responsible for any injury the 
conduct may have caused. Jackson v. Jackson, 
20 N.C. App. 406, 201 S.E.2d 722 (1974). 

Stated in Johnson vy. Gill, 235 N.C. 40, 68 
S.E.2d 788 (1952). 

Cited in Keith v. Wilder, 241 N.C. 672, 86 
S.E.2d 444 (1955). 


§ 59-44. Partnership bound by partner’s breach of trust. — The partnership 


is bound to make good the loss: 


(1) Where one partner acting within the scope of his apparent authority 
receives money or poner of a third person and misapplies it; and 


(2) Where the partners 


ip in the course of its business receives money or 


property of a third person and the money or property so received is 
misapplied by any partner while it is in the custody of the partnership. 


(1941, c. 374, s. 14.) 


§ 59-45. Nature of partner’s liability. — All partners are jointly and 
severally hable for the acts and obligations of the partnership. (1941, c. 374, s. 


15; 1953, c. 881.) 


Cross References. — See note to § 59-39. As 
to liability of limited partner, see 88 59-6 and 
59-7. As to procedure in action against partners, 
see §§ 1-72 and 1-118. 

Section States Common Law. — The com- 
mon-law rule of joint and several liability of part- 
ners for a tort committed by one of the members 
of the partnership is incorporated in the Uniform 
Partnership Act, embraced in this Article. Dwig- 
gins v. Parkway Bus Co., 2380 N.C. 234, 52 S.E.2d 
892 (1949); Johnson v. Gill, 235 N.C. 40, 68 S.E.2d 
788 (1952). 


Each partner is jointly and severally liable 
for a tort committed by one partner in the course 
of the partnership business, and the injured per- 
son may sue all members of the partnership or 
any one of them at his election. Dwiggins v. 
Parkway Bus Co., 230 N.C. 234, 52 S.E.2d 892 
(1949); Jonnson v. Gill, 285 N.C. 40, 68 S.E.2d 788 
(1952). See note to § 59-43. 

Quoted in Brewer v. Elks, 260 N.C. 470, 133 
S.E.2d 159 (1968). 


§ 59-46. Partner by estoppel. — (a) When a person, by words spoken or 
written or by contract, represents himself, or consents to another representing 
him to anyone, as a partner in an existing partnership or with one or more 
persons not actual partners, he is liable to any such person to whom such 
representation has been made, who has, on the faith of such representation, 
given credit to the actual or apparent partnership, and if he has made such 
representation or consented to its being made in a public manner, he is liable 
to such person, whether the representation has or has not been made or 
communicated to such person so giving credit by or with the knowledge of the 
apparent partner making the representation or consenting to its being made. 


(1) When a partnership liability results, he is liable as though he were an 
actual member of the partnership. 
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(2) When no partnership liability results, he is liable jointly with the other 
persons, if any, so consenting to the contract or representation as to 
incur liability, otherwise separately. 

(b) When a person has been thus represented to be a partner in an existing 
partnership, or with one or more persons not actual partners, he is an agent of 
the persons consenting to such representation to bind them to the same extent 
and in the same manner as though he were a partner in fact, with respect to 
persons who rely upon the representation. Where all the members of the existing 
partnership consent to the representation, a partnership act or obligation 
results; but in all other cases it is the joint act or obligation of the person acting 
and the persons consenting to the representation. (1941, c. 374, s. 16.) 


§ 59-47. Liability of incoming partner. — A person admitted as a partner 
into an existing partnership is liable for all the obligations of the Beep 
arising before his admission as though he had been a partner when suc 
obligations were incurred, except that this liability shall be satisfied only out 
of partnership property. (1941, c. 374, s. 17.) 


Part 4. Relations of Partners to One Another. 


§ 59-48. Rules determining rights and duties of partners. — The rights and 
duties of the partners in relation to the partnership shall be determined, subject 
to any agreement between them, by the following rules: 

(1) Each partner shall be repaid his contributions, whether by way of capital 
or advances to the partnership property and share equally in the profits 
and surplus remaining after all liabilities, including those to partners, 
are satisfied; and must contribute towards the losses, whether of 
capital or otherwise, sustained by the partnership according to his share 
in the profits. 

(2) The partnership must indemnify every partner in respect of payments 
made and personal liabilities reasonably incurred by him in the ordinary 
and proper conduct of its business, or for the preservation of its 
business or property. 

(3) A partner, who in ait of the partnership makes any payment or advance 
beyond the amount of capital which he agreed to contribute, shall be 
paid interest from the date of the payment or advance. 

(4) A partner shall receive interest on the capital contributed by him only 
from the date when repayment should be made. 

(5) All partners have equal rights in the management and conduct of the 
partnership business. 

(6) No partner is entitled to remuneration for acting in the partnership 
business, except that a surviving partner is entitled to reasonable 
compensation for his services in winding up the partnership affairs. 

(7) No person can become a member of a partnership without the consent 
of all the partners. 

(8) Any difference arising as to ordinary matters connected with the 
partnership business may be decided by a majority of the partners; but 
no act in contravention of any agreement between the partners may 
be ay rightfully without the consent of all the partners. (1941, c. 374, 
pid Poe 


Cross References. — See note to 8 59-39. As 
to rights and liabilities of limited partners, see 
8§ 59-10 to 59-17. 


§ 59-49. Partnership books. — The partnership books shall be kept, subject 
to any agreement between the partners, at the principal place of business of the 
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partnership, and every partner shall at all times have access to and may inspect 
and copy any of them. (1941, c. 374, s. 19.) 


§ 59-50. Duty of partners to render information. — Partners shall render 
on demand true and full information of all things affecting the partnership to 
any partner or the legal representative of any deceased partner or partner under 
legal disability. (1941, c. 374, s. 20.) 


§ 59-51. Partner accountable as a fiduciary. — (a) Every partner must 
account to the partnership for any benefit, and hold as trustee for it any profits 
derived by him without the consent of the other partners from any transaction 
connected with the formation, conduct or liquidation of the partnership or from 
any use by him of its prone ye 

b) This section applies also to the representatives of a deceased partner 
engaged in the liquidation of the affairs of the partnership as the personal 
representatives of the last surviving partner. (1941, c. 374, s. 21.) 


Cross Reference. — As to criminal liability for 
appropriation of partnership funds by partner, 
see 88 14-97 and 14-98. 

When one partner wrongfully takes partner- 
ship funds and uses them to buy or improve 
property, his copartners may charge the prop- 


erty with a constructive trust in favor of the 
partnership to the extent of the partnership 
funds used in its purchase or improvement. 
McGurk v. Moore, 234 N.C. 248, 67 S.E.2d 53 
(1951). 


§ 59-52. Right to an account. — Any partner shall have the right to a formal 
account as to partnership affairs: 
(1) If he is wrongfully excluded from the partnership business or possession 
of its property by his copartners, 
(2) If the right exists under the terms of any agreement, 
i As provided by G.S. 59-51, 
(4 ae oa circumstances render it just and reasonable. (1941, c. 
TAyse22. 


Equitable jurisdiction is practically exclusive 
in proceedings for an account and settlement of 
partnership affairs, including suits for an ac- 
counting and settlement of the firm’s affairs be- 
tween the copartners themselves. Casey v. 
Grantham, 239 N.C. 121, 79 S.E.2d 735 (1954). 

Pleading. — Allegations of a partner that the 
other partner had usurped complete control and 
exclusive possession of the books, records and 


entire assets of the partnership and was squan- 
dering its earnings and assets, and had refused, 
after demand, to account to plaintiff for any 
share of the profits or earnings of the business, 
were held to state a cause of action for an ac- 
counting between the partners. Casey v. Gran- 
tham, 239 N.C. 121, 79 S.E.2d 735 (1954). 

Cited in Campbell v. Miller, 274 N.C. 143, 161 
S.E.2d 546 (1968). 


§ 59-53. Continuation of partnership beyond fixed term. — (a) When a 
partnership for a fixed term or particular undertaking is continued after the 
termination of such term or particular undertaking without any express 
agreement, the rights and duties of the partners remain the same as they were 
at such termination, so far as is consistent with a partnership at will. 

(b) A continuation of the business by the partners or such of them as 
habitually acted therein during the term, without any settlement or liquidation 
of the partnership affairs, is prima facie evidence of a continuation of the 
partnership. (1941, c. 374, s. 23.) 


Part 5. Property Rights of a Partner. 


§ 59-54. Extent of property rights of a partner. — The property rights of 
a partner are: 
(1) His right in specific partnership property, 
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(2) His interest in the partnership, and 
(3) His right to participate in the management. (1941, c. 374, s. 24.) 


Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-55. Nature of a partner’s right in specific partnership property. — (a) 
A partner is co-owner with his partners of specific partnership property holding 


as a tenant in Penge 
(b) The inci 


ents of this tenancy are such that: 


(1) A partner, subject to the provisions of this Article and to any agreement 
between the partners, has an equal right with his partners to possess 
specific partnership property for partnership purposes; but he has no 
right to possess such property for any other purpose without the 


consent of his partners. 


(2) A partner’s right in specific partnership property is not assignable 
except in connection with the assignment of rights of all the partners 


in the same property. 


(3) A partner’s right in specific partnershi 


property is not subject to 


attachment or execution, except on a claim against the partnership. 
When partnership property is attached for a partnership debt the 
partners, or any of them, or the representatives of a deceased partner, 
cannot claim any right under the homestead or exemption laws. 

(4) On the death of a partner his right in specific partnership property vests 
in the surviving partner or partners, except where the deceased was 
the last surviving partner, when his right in such property vests in his 
legal representative. Such surviving partner, or partners, or the legal 
representative of the last surviving partner, has no right to possess the 
partnership property for any but a partnership purpose. 

(5) A partner’s right in specific partnership property is not subject to dower, 
curtesy, or allowances to widows, heirs, or next of kin. (1941, c. 374, 


See) 


Cross Reference. — As to survivor in joint 
tenancy for partnership purposes, see § 41-2. 

Editor’s Note. — For article on joint owner- 
ship of corporate securities in North Carolina, 
see 44 N.C.L. Rev. 290 (1966). 

The assignment by one partner of all his 
rights in the partnership to a stranger does not 
affect the rights of the other partner who is not 


a party to such assignment, and such assign- 
ment cannot transfer title to partnership prop- 
erty. Smithfield Oil Co. v. Furlonge, 257 N.C. 
388, 126 S.E.2d 167 (1962). 

Applied in Prentzas v. Prentzas, 260 N.C. 101, 
113 8.E.2d 678 (1968). 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-56. Nature of partner’s interest in the partnership. — A partner’s 
interest in the partnership is his share of the profits and surplus, and the same 
is personal property. (1941, c. 374, s. 26.) 


The interest of partners in the partnership 
is personal property, even though part of the 
partnership assets is real estate. Hence upon the 
death of the partners, their respective personal 
representatives were properly made parties to 
prosecute and defend an action for an account- 


ing and proper application of partnership prop- 
erty on behalf of their intestates. Bright v. Wil- 
liams, 245 N.C. 648, 97 S.E.2d 247 (1957). 

Cited in Ewing v. Caldwell, 248 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-57. Assignment of partner’s interest. — (a) A conveyance by a partner 
of his interest in the partnership does not of itself dissolve the partnership, nor, 
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as against the other partners in the absence of agreement, entitle the assignee, 
during the continuance of the partnership, to interfere in the management or 
administration of the partnership business or affairs, or to require any 
information or account of partnership transactions, or to inspect the partnership 
books; but it merely entitles the assignee to receive in accordance with his 
contract the profits to which the assigning partner would otherwise be entitled. 

(b) In case of a dissolution of the partnership, the assignee is entitled to 
receive his assignor’s interest and may require an account from the date only 
of the last account agreed to by all the partners. (1941, c. 374, s. 27.) 


Cross Reference. — As to assignment of a 
limited partner’s interest, see § 59-19. 


§ 59-58. Partner’s interest subject to charging order. — (a) On due 
application to a competent court by any judgment creditor of a partner, the court 
which entered the judgment, order or decree, or any other court, may charge 
the interest of the debtor partner with payment of the unsatisfied amount of 
such judgment debt with interest thereon; and may then or later appoint a 
receiver of his share of the profits, and of any other money due or to fall due 
to him in respect of the partnership, and make all other orders, directions, 
accounts and inquiries which the debtor partner might have made, or which the 
circumstances of the case may require. 

(b) The interest charged may be redeemed at any time before foreclosure, or 
in case of a sale being directed by the court may be purchased without thereby 
causing a dissolution: 

(1) With separate property, by any one or more of the partners, or 
(2) With partnership property, by any one or more of the partners with the 
consent of all the partners whose interests are not so charged or sold. 

(c) Nothing in this Article shall be held to deprive a partner of his right, if 
any, under ay exemption laws, as regards his interest in the partnership. (1941, 
PD LAL Sen. 


Cross Reference. — As to right of creditors 
of limited partner, see § 59-22. 


Part 6. Dissolution and Winding Up. 


§ 59-59. Dissolution defined. — The dissolution of a partnership is the 
change in the relation of the partners caused by any partner ceasing to be 
associated in the carrying on as distinguished from the winding up of the 
business. (1941, c. 374, s. 29.) 


§ 59-60. Partnership not terminated by dissolution. — On dissolution the 
partnership is not terminated, but continues until the winding up of partnership 
affairs is completed. (1941, c. 374, s. 30.) 


Stated in Campbell v. Miller, 274 N.C. 143, 161 
S.E.2d 546 (1968). 


§ 59-61. Causes of dissolution. — Dissolution is caused: 
(1) Without violation of the agreement between the partners, 


a. By the termination of the definite term or particular undertaking 
specified in the agreement, 


b. By the express will of any partner when no definite term or 
particular undertaking is specified, 


TAT 
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c. By the express will of all partners who have not assigned their 
interests or suffered them to be charged for their separate debts, 
either before or after the termination of any specific term or 


particular undertaking, 


d. By the expulsion of any partner from the business bona fide in 
accordance with such a power conferred by the agreement between 


the partners; 


(2) In contravention of the agreement between the partners, where the 
circumstances do not permit a dissolution under any other provision of 
this section, by the express will of any partner at any time; 

(3) By any event which makes it unlawful for the business of the 
partnership to be carried on or for the members to carry it on in 


partnership; 


(4) By the death of any partner, unless the partnership agreement provides 


otherwise; 


(5) By the bankruptcy of any ener or the partnership; 


(6) By decree of court under 


The significance of a partnership being one 
at will, i.e., without any definite term or under- 
taking to be accomplished, is that the termina- 
tion by the election of a partner is not a breach 
of contract. Having the legal right to terminate, 
it would seem that there is no liability for its 
exercise whatever the motive, and whatever 
may be the injurious consequences to copartners 
who have neglected to protect themselves by an 
agreement to continue for a definite term. Camp- 
bell v. Miller, 274 N.C. 148, 161 S.E.2d 546 (1968). 

Death of Partner. — Even prior to the statute 
it was held that the death of a partner worked 
a dissolution of the firm. Bank v. Hollingsworth, 
135 N.C. 556, 47 S.E. 618 (1904); Walker v. Miller, 
139 N.C. 448, 52 S.E. 125 (1905). 

The death of a partner ordinarily dissolves the 
partnership as of that date. In re Estate of John- 
son, 232 N.C. 59, 59 S.E.2d 223 (1950); Ewing v. 
Caldwell, 243 N.C. 18, 89 S.E.2d 774 (1955). 

In the absence of an express agreement to the 
contrary, every partnership is dissolved by the 


. 59-62. (1941, c. 374, s. 31; 1948, c. 384.) 


death of one of the partners. Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 148 8.E.2d 312 
(1965). 

Distinction between Partnership for Indefi- 
nite Period and One for Specified Term as 
Concerns Dissolution. — According to the ma- 
jority view, the only difference, so far as con- 
cerns the rights of dissolution by one partner, 
between a partnership for an indefinite period 
and one for a specified term is that in the case 
of a partnership for a definite term a dissolution 
before the expiration of the stipulated time is a 
breach of agreement which subjects such part- 
ner to a claim for damages for breach of contract 
if the dissolution is not justified, whereas the 
dissolution of a partnership at will affords the 
other partner no ground for complaint; in either 
case the action of one partner actually dissolves 
the partnership. Campbell v. Miller, 274 N.C. 
143, 161 S.E.2d 546 (1968). 

Applied in Langdon v. Hurdle, 17 N.C. App. 
580, 195 S.H.2d 72 (1973). 


§ 59-62. Dissolution by decree of court. — (a) On application by or for a 
partner the court shall decree a dissolution whenever: 


(1) A partner has been declared a lunatic in any judicial proceeding or is 
shown to be of unsound mind, 

(2) A partner becomes in any other way incapable of performing his part 
of the partnership contract, 

(3) A partner has been guilty of such conduct as tends to affect prejudicially 
the carrying on of the Nees 

(4) A partner wilfully or persistently commits a breach of the partnership 
agreement, or otherwise so conducts himself in matters relating to the 
partnership business that it is not reasonably practicable to carry on 
the business in partnership with him, 

(5) The business of the partnership can only be carried on at a loss, 

(6) Other circumstances render a dissolution equitable. 


(b) On the application of the purchaser of a partner’s interest under G.S. 59-57 


and 59-58: 
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(1) After the termination of the specified term or particular undertaking, 
(2) At any time if the partnership was a partnership at will when the interest 
was assigned or when the charging order was issued. (1941, c. 374, s. 


32.) 


Allegations Held Sufficient Predicate for 
Dissolution. — Where a complaint alleges the 
existence of a partnership, a conspiracy to de- 
prive plaintiff partner of possession and control 
of the partnership assets pursuant to which 
defendant partner transferred all the partner- 
ship property to defendant transferee, and seeks 


a settlement and an accounting of the partner- 
ship affairs, the allegations are sufficient predi- 
cate for the dissolution of the partnership 
entitling plaintiff to an accounting and proper 
application of all the partnership property. 
Bright v. Williams, 245 N.C. 648, 97 S.E.2d 247 
(1957). 


§ 59-63. General effect of dissolution on authority of partner. — Except 
so far as may be necessary to wind up partnership affairs or to complete 
transactions begun but not then finished) been IGLiGh terminates all authority 
of any partner to act for the partnership, 

(1) With respect to the partners, 
a. When the dissolution is not by the act, bankruptcy or death of a 
partner; or 
b. When the dissolution is by such act, bankruptcy or death of a 
partner, in cases where G.S. 59-64 so requires, 
(2) bee resued yo persons not partners, as declared in G.S. 59-65. (1941, 
c. $74, s. 38. 


§ 59-64. Right of partner to contribution from copartners after 
dissolution. — Where the dissolution is caused by the act, death or bankruptcy 
of a partner, each partner is liable to his copartners for his share of any liability 
created by any partner acting for the partnership as if the partnership had not 
been dissolved unless 

(1) The dissolution being by act of any partner, the partner acting for the 
partnership had knowledge of the dissolution, or 

(2) The dissolution being by the death or bankruptcy of a partner, the 
partner acting for the partnership had knowledge or notice of the death 
or bankruptcy. (1941, c. 374, s. 34.) 


§ 59-65. Power of partner to bind partnership to third persons after 
dissolution; publication of notice of dissolution. — (a) After dissolution a 
partner can bind the partnership except as provided in subsection (c) 

(1) By any act appropriate for winding up partnership affairs or completing 
transactions unfinished at dissolution; 
(2) By any transaction which would bind the partnership if dissolution had 
not taken place, provided the other party to the transaction 
a. Had extended credit to the partnership prior to dissolution and had 
no knowledge or notice of the dissolution; or 
b. Though he had not so extended credit, had nevertheless known of 
the partnership prior to dissolution, and, having no knowledge or 
notice of dissolution, the fact of dissolution had not been published 
at least once a week for four successive weeks in some newspaper 
qualified for legal advertising in each county in which the 
partnership business was regularly carried on, or if no such 
newspaper is published in the county, posted for 30 days at the 
courthouse and three other public places in the county. 

(b) The liability of a partner under subdivision (a)(2) shall be satisfied out of 
partnership assets alone when such partner had been prior to dissolution 

(1) ee as a partner to the person with whom the contract is made; 
an 
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(2) So far unknown and inactive in partnership affairs that the business 
reputation of the partnership could not be said to have been in any 
degree due to his connection with it. 

(c) The partnership is in no case bound by any act of a partner after dissolution 

(1) Where the partnership is dissolved because it is unlawful to carry on 
the business, unless the act is appropriate for winding up partnership 
affairs; or 

(2) Where the partner has become bankrupt; or 

(3) Where the partner has no authority to wind up partnership affairs; 
except by a transaction with one who 
a. Had extended credit to the partnership prior to dissolution and had 

no knowledge or notice of his want of authority; or 
b. Had not extended credit to the partnership prior to dissolution, and, 
having no knowledge or notice of his want of authority, the fact 
of his want of authority has not been advertised in the manner 
SOMES for advertising the fact of dissolution in subdivision 
a 
(d) Nothing in this section shall affect the liability under G.S. 59-46 of any 
person who after dissolution represents himself or consents to another 
representing him as a partner in a partnership engaged in carrying on business. 
COA Geo 4s 35.5195 heel os bese.) 


Editor’s Note. — For brief comment on the 
1951 amendment, see 29 N.C.L. Rev. 409. 


§ 59-66. Effect of dissolution on partner’s existing liability. — (a) The 
dissolution of the partnership does not of itself discharge the existing liability 
of any partner. 

(b) A partner is discharged from any existing liability upon dissolution of the 
partnership by an agreement to that effect between Liigere the partnershi 
creditor and the person or partnership continuing the business; and suc 
agreement may be inferred from the course of dealing between the creditor 
having knowledge of the dissolution and the person or partnership continuing 
the business. 

(c) Where a person agrees to assume the existing obligations of a dissolved 
Heat YU the partners whose obligations have been assumed shall be 
discharged from any liability to any creditor of the partnership who, knowing 
of the agreement, consents to a material alteration in the nature or time of 
payment of such obligations. 

d) The individual property of a deceased partner shall be liable for all 
obligations of the partnership incurred while he was a partner but subject to 
the prior payment of his separate debts. (1941, c. 374, s. 86.) 


Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-67. Right to wind up. — Unless otherwise agreed the partners who have 
not wrongfully dissolved the partnership or the legal representative of the last 
surviving partner, not bankrupt, has the right to wind up the partnership affairs; 
provided, however, that any partner, his legal representative or his assignee, 
upon cause shown, may obtain winding up by the court. (1941, c. 374, s. 37.) 


§ 59-68. Rights of partners to application of partnership property. — (a) 
When dissolution is caused in any way, except in contravention of the 
partnership agreement, each partner, as against his copartners and all persons 
claiming through them in respect of their interest in the partnership, unless 
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otherwise agreed, may have the a alta lt property applied to discharge its 
liabilities, and the surplus applied to pay in cash the net amount owing to the 
respective partners. But if dissolution is caused by expulsion of a partner, bona 
fide under the partnership agreement, and if the expelled partner is discharged 
from all partnership liabilities, either by payment or agreement under G.S. 59-66, 
subsection (b), he shall receive in cash only the net amount due him from 
the partnership. 

(b) When dissolution is caused in contravention of the partnership agreement 
the rights of the partners shall be as follows: 

(1) Each partner who has not caused dissolution wrongfully shall have: 
a. All the rights specified in subsection (a) of this section, and 
b. The right, as against each partner who has caused the dissolution 

wrongfully, to damages for breach of the agreement. 

(2) The partners who have not caused the dissolution wrongfully, if they 
all desire to continue the business in the same name, either by 
themselves or jointly with others, may do so, during the agreed term 
for the Da eera np and for that purpose may possess the partnership 
property, provided they secure the payment by bond approved by the 
court, or pay to any partner who has caused the dissolution wrongfully, 
the value of his interest in the partnership at the dissolution, less any 
damages recoverable under clause (b){1)b of this section, and in like 
manner indemnify him against all present or future partnership 
liabilities. 

(3) A partner who has caused the dissolution wrongfully shall have: 

a. If the business is not continued under the provisions of subdivision 
(b)(2) all the rights of a partner under subsection (a), subject to 
clause (b)(1)b, of this section, 

b. If the business is continued under subdivision (b)(2) of this section, 
the right as against his copartners and all claiming through them 
in respect of their interests in the partnership, to have the value 
of his interest in the partnership, less any damages caused to his 
copartners by the dissolution, ascertained and paid to him in cash, 
or the payment secured by bond approved by the court, and to be 
released from all existing labilities of the partnership; but in 
ascertaining the value of the partner’s interest the value of the 
jal of the business shall not be considered. (1941, c. 374, s. 


Under the principle of marshaling of assets _ personal liability. Casey v. Grantham, 239 N.C. 
each partner has the right to have the partner- 121, 79 S.E.2d 735 (1945). 
ship property applied to the payment or security Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
of partnership debts in order to relieve him from  S.E.2d 774 (1955). 


§ 59-69. Rights where partnership is_ dissolved for fraud or 
misrepresentation. — Where partnership contract is rescinded on the ground 
of the fraud or misrepresentation of one of the parties thereto, the party entitled 
to rescind is, without prejudice to any other right, entitled, 


(1) To a lien on, or right of retention of, the surplus of the partnership 
property after satisfying the partnership liabilities to third persons for 
any sum of money by him for the purchase of an interest in the 
partnership and for any capital or advances contributed by him; and 


(2) To stand, after all liabilities to third persons have been satisfied, in the 
place of the creditors of the partnership for any payments made by him 
in respect of the partnership liabilities; and 
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(3) To be indemnified by the 
representation against all debts an 
c.. 374, s. 39.) 


§ 59-70. Rules for distribution. — In settling accounts between the partners 
after dissolution, the following rules shall be observed, subject to any agreement 
to the contrary: 

(1) The assets of the partnership are 
a. The partnership property, 

b. The contributions of the partners necessary for the payment of all 
the liabilities specified in subdivision (2) of this section. 

(2) mae liabilities of the partnership shall rank in order of payment, as 

ollows: 

a. Those owing to creditors other than partners, 

b. Those owing to partners other than for capital and profits, 
c. Those owing to partners in respect of capital, 

d. Those owing to partners in respect of profits. 

(3) The assets shall be applied in the order of their declaration in subdivision 
(1) of this section to the satisfaction of the liabilities. 

(4) The partners shall contribute, as provided by G.S. 59-48, subdivision (1) 
the amount necessary to satisfy the liabilities; but if any, but not all, 
of the partners are insolvent, or, not being subject to process, refuse 
to contribute, the other partners shall contribute their share of the 
liabilities, and, in the relative proportions in which they share the 
profits, the additional amount necessary to pay the liabilities. 

(5) An assignee for the benefit of creditors or any person appointed by the 
court shall have the right to enforce the contributions specified in 
subdivision (4) of this section. 

(6) Any partner or his legal representative shall have the right to enforce 
the contributions specified in subdivision (4) of this section, to the extent 
of the amount which he has paid in excess of his share of the liability. 

(7) The individual property of a deceased partner shall be liable for the 
contributions specified in subdivision (4) of this section. 

(8) When partnership property and the individual properties of the partners 
are in possession of a court for distribution, partnership creditors shall 
have priority on partnership property and separate creditors on 
individual property, saving the rights of lien or secured creditors as 
heretofore. 

(9) Where a partner has become bankrupt or his estate is insolvent the 
claims against the separate property shall rank in the following order: 
a. Those owing to separate creditors, 

b. Those owing to partnership creditors, 
c. Those owing to partners by way of contribution. (1941, c. 374, s. 40.) 


erson ret of the fraud or making the 
liabilities of the partnership. (1941, 


Cross Reference. — As to distribution of as- 
sets of limited partnership, see § 59-23. 


Editor’s Note. — For note on marshaling of 
assets, see 36 N.C.L. Rev. 229 (1958). 


Determination of Liabilities Is Contem- 
plated in Receivership Proceedings. — When 
a partner seeks a dissolution of a partnership 
and, with the consent of the other partners, a 
receiver is appointed to take possession of part- 
nership assets for distribution to the parties enti- 
tled thereto, the law contemplates a judicial 
determination of the liabilities of the partner- 
ship. Brewer v. Elks, 260 N.C. 470, 133 S.E.2d 
159 (1968). 


No Distribution to Partners Until Such 
Determination Made. — Until the liabilities of 
the partnership have been determined, there can 
be no distribution to the partners. Brewer v. 
Elks, 260 N.C. 470, 183 S.E.2d 159 (1968). 


When Judgment Recoverable against 
Individual Partners. — Where the partnership 
assets are insufficient to discharge the partner- 
ship obligations, claimant may, in the proceed- 
ings in which a receiver was appointed, have 
judgment against the individual partners for the 
balance of his claim. Brewer v. Elks, 260 N.C. 
470, 183 S.E.2d 159 (1968). 
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Applied in Benson v. Roberson, 226 N.C. 103, Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
36 S.E.2d 729 (1946). S.E.2d 774 (1955). 


§ 59-71. Liability of persons continuing the business in certain cases. — 
(a) When any new partner is admitted into an existing partnership, or when any 
partner retires and assigns (or the representative of the deceased partner 
assigns) his rights in partnership poobenty to two or more of the partners, or 
to one or more of the partners and one or more third persons, if the business 
is continued without liquidation of the partnership affairs, creditors of the first 
Se dissolved partnership are also creditors of the partnership so continuing the 

usiness. 

(b) When all but one partner retire and assign (or the representative of a 
deceased partner apne their rights in partnership property to the remaining 
partner, who continues the business without liquidation of partnership affairs, 
either alone or with others, creditors of the dissolved partnership are also 
creditors of the person or partnership so continuing the business. 

(c) When any partner retires or dies and the business of the dissolved 
partnership is continued as set forth in subsections (a) and (b) of this section, 
with the consent of the retired partners or the representative of the deceased 
partner, but without any assignment of his right in partnership property, rights 
of creditors of the dissolved partnership and of the creditors of ihe person or 
Dene ep continuing the business shall be as if such assignment had been 
made. 

(d) When ail the partners or their representatives assign their rights in 
partnership property to one or more third persons who promise to pay the debts 
and who continue the business of the dissolved partnership, creditors of the 
dissolved partnership are also creditors of the person or partnership continuing 
the business. 

(e) When any partner wrongfully causes a dissolution and the remaining 
artners continue the business under the provisions of G.S. 59-68, subdivision 
b)(2), either alone or with others, and without liquidation of the partnership 

affairs, creditors of the dissolved partnership are also creditors of the person 
or partnership continuing the business. 

(f) When a partner is expelled and the remaining partners continue the 
business either alone or with others, without liquidation of the partnership 
affairs, creditors of the dissolved partnership are also creditors of the person 
or partnership continuing the business. 

(gz) The liability of a third person becoming a partner in the partnershi 
continuing the business, under this section, to the creditors of the dissolve 
partnership shall be satisfied out of the partnership property only. 

(h) When the business of a partnership after dissolution is continued under 
any conditions set forth in this section the creditors of the dissolved partnership, 
as against the separate creditors of the retiring or deceased partner or the 
representative of the deceased partner, have a prior right to any claim of the 
retired partner or the representative of the deceased partner against the person 
or partnership continuing the business on account of the retired or deceased 
partner’s interest in the dissolved partnership or on account of any consideration 
promised for such interest or for his right in partnership property. 

(i) Nothing in this section shall be held to modify any right of creditors to set 
aside any assignment on the ground of fraud. 

(j) The use by the person or partnership continuing the business of the 
partnership name, or the name of a deceased partner as part thereof, shall not 
of itself make the individual property of the deceased partner liable for any debts 
contracted by such person or partnership. (1941, c. 374, s. 41.) 


§ 59-72. Rights of retiring partner or estate of deceased partner when the 
business is continued. — When any partner retires or dies, and the business 
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is continued under any of the conditions set forth in G.S. 59-71, subsections (a), 
(b), (c), (e), (f), or G.S. 59-68, subdivision (b)(2), without any settlement of 
accounts as between him or his estate and the person or partnership continuing 
the business, unless otherwise agreed, he or his legal representative as against 
such persons or partnership may have the value of his interest at the date of 
dissolution ascertained, and shall receive as an ordinary creditor an amount 
equal to the value of his interest in the dissolved partnership with interest, or, 
at his option or at the option of his legal representative, in lieu of interest, the 
profits attributable to the use of his right in the property of the dissolved 
partnership; provided that the creditors of the dissolved partnership as against 
the separate creditors, or the representative of the retired or deceased partner, 
shall have priority on any claim arising under this section, as provided by G.S. 
59-71, subsection (h). (1941, ¢c. 374, s. 42.) 


§ 59-73. Accrual of actions. — The right to an account of his interest shall 
accrue to any partner, or his legal representative, as against the winding up 

artners or the surviving partners or the person or partnership continuing the 

usiness, at the date of diaeatution| in the absence of any agreement to the 
contrary. (1941, c. 374, s. 43.) 


Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 


ARTICLE 8. 
Surviving Partners. 


§ 59-74. Surviving partner to give bond. — Upon the death of any member 
of a partnership, the surviving partner shall, within 30 days, execute before the 
clerk of the superior court of the county where the partnership business was 
conducted, a bond payable to the State of North Carolina, with sufficient surety 
conditioned upon the faithful performance of his duties in the settlement of the 
partnership affairs. The amount of such bond shall be fixed by the clerk of the 
court; and the settlement of the estate and the liability of the bond shall be the 
same as under the law governing administrators and their bonds. (1915, ¢. 227, 
sso GO aSiesa2) ts 


Cross Reference. — As to death of partner 
working dissolution of partnership, see § 59-61 
and note. 


The purpose of this section is limited to the 
protection of those who are interested in the 
property or estate administered by the surviv- 
ing partner, who is required to account to them 
and pay over their interest in case there is a 
surplus after paying the partnership debts. It is 
a trust relationship in which only they have a 
legal interest. Therefore, the objection that the 
surviving partner has not filed the bond is not 
available to one who is merely a debtor of the 
estate. Coppersmith v. Upton, 228 N.C. 545, 46 
S.E.2d 565 (1948). 


The giving of a bond cannot be regarded as 
a condition precedent to the maintenance of 
an action by a surviving partner, for § 59-75 
provides an alternative remedy upon failure of 
the surviving partner to give bond. Coppersmith 
v. Upton, 228 N.C. 545, 46 S.E.2d 565 (1948). 


Purpose and Scope of Bond. — The bond re- 
quired by this section of surviving partners is 
primarily for the protection of those interested 
in the deceased partner’s interest in the surplus 
after the partnership has been wound up, and 
such bond has no retroactive effect and does not 
become liable for any maladministration prior to 
its filmg. In re Estate of Johnson, 232 N.C. 59, 
59 S.E.2d 223 (1950). 


Appeal from Order of Clerk Requiring 
Filing of Bond and Inventory. — Upon the fail- 
ure or refusal of surviving partners to file the 
bond required by this section or the inventory 
required by § 59-76, the clerk of the superior 
court may not properly issue an order requiring 
the filing of bond and inventory, but upon appeal 
from such orders the superior court acquires ju- 
risdiction of the entire proceeding and the appeal 
is erroneously dismissed in the superior court on 
the ground of want of jurisdiction. In re Estate 
of Johnson, 232 N.C. 59, 59 S.E.2d 223 (1950). 
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Applied in Reel v. Boyd, 198 N.C. 214, 151S.E. 
192 (1930). 
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Cited in Ewing v. Caldwell, 248 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-75. Effect of failure to give bond. — Upon the failure of the surviving 
partner to execute the bond provided for in G.S. 59-74, the clerk of the superior 
court shall, upon application of any person interested in the estate of the 
deceased partner, appoint a collector of the partnership, who shall be governed 
by ee Se pee an administrator of a deceased person. (1915, ¢. 227, 
smd Cus! 8s: 


Cross Reference. — As to the law governing 
an administrator of a deceased person, see Chap- 
ter 28. 

Quoted in Coppersmith v. Upton, 228 N.C. 


545, 46 S.E.2d 565 (1948); In re Estate of John- 
son, 232 N.C. 59, 59 S.E.2d 2238 (1950). 

Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 


§ 59-76. Surviving partner and personal representative to make inventory. 
— When a member of any aa ay dies the surviving partner, within 60 days 
after the death of the deceased partner, together with the personal 
representative of the deceased partner, shall make out a full and complete 
inventory of the assets of the partnership, including real estate, if there be any, 
together with a schedule of the debts and liabilities thereof, a copy of which 
inventory and schedule shall be retained by the surviving partner, and a copy 
thereof shall be furnished to the personal representative of the deceased 


partner. (1901, c. 640; Rev., s. 2540; C. 8., s. 3279.) 


Cross References. — As to appeal from order 
of clerk requiring filing of inventory, see note 
under § 59-74. As to jurisdiction to appoint re- 
ceiver for failure to file inventory, see note un- 
der § 59-77. 

Property Vests in Surviving Partner. — The 
surviving partner has the closing up of partner- 
ship affairs, the reduction of personal property 
to cash and the settlement of partnership af- 
fairs, and, under Revisal § 1579 (now 8 41-2), the 
title to personal property vests at once in the 
surviving partner and not in the personal rep- 
resentative of the deceased partner. Sherrod v. 
Mayo, 156 N.C. 144, 72 S.E. 216 (1911). As to 
joint tenancy in partnership property, see § 41-2. 

Impressed with a Trust. — The death of a 
partner, in the absence of any stipulation in the 
articles of partnership to the contrary, works an 
immediate dissolution, and the title to the assets 
vests in the surviving partner, impressed with 
a trust to close up the partnership business, pay 
the debts and turn over to his personal rep- 
resentative the share of the deceased partner. 
Walker v. Miller, 139 N.C. 448, 52S.E. 125 (1905). 

After the dissolution of a firm by the death of 
one of the partners, it is the duty of the surviving 
partner to settle up the joint estate in the man- 
ner most conducive to the interest of all persons 
interested. Calvert v. Miller, 94 N.C. 600 (1886). 

Upon the death of a partner, his interest in the 
partnership property vests in the surviving part- 
ner for administration in winding up the partner- 
ship, and the surviving partner stands as a 


trustee charged with the duty of faithful man- 
agement and accounting to those entitled to the 
deceased partner’s interest after the settlement 
of the debts of the partnership. In re Estate of 
Johnson, 232 N.C. 59, 59 S.E.2d 223 (1950). 


It is the right and duty of a surviving partner 
to close up the affairs of the firm. He has the 
right, therefore, to receive and to collect the 
debts and assets of the partnership, and apply 
the same toward the payment of the debts and 
liabilities of the firm. Weisel v. Cobb, 114 N.C. 
22, 18 S.E. 943 (1894); Hodgin v. Peoples’ Nat'l 
Bank, 124 N.C. 540, 32 S.E. 887 (1899); Hodgin 
v. Bank, 128 N.C. 110, 38 8.E. 294 (1901). 


Creation of New Debts. — A surviving part- 
ner has no right to create or contract new debts 
binding upon the partnership, except to the ex- 
tent of purchasing new material and making 
new debts so far as may be necessary to work 
up unfinished material and sell the same. 
Howell, Orr & Co. v. Boyd Mfg. Co., 116 N.C. 
806, 22 S.E. 5 (1895). 


Power to Renew or Indorse Note. — A sur- 
viving partner has no power after dissolution to 
renew or indorse a firm note in the name of the 
firm. Bank v. Hollingsworth, 185 N.C. 556, 47 
S.E. 618 (1904). 

A surviving partner who, more than two years 
after dissolution of the firm, indorsed a note in 
the firm name for the renewal of notes outstand- 
ing similarly indorsed, was individually liable on 
such indorsement, though it did not bind the 
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firm. Bank v. Hollingsworth, 185 N.C. 556, 47 
S.E. 618 (1904). 

Injunction When There Is Danger of Misap- 
plication of Funds. — In case of danger of 
misapplication by the surviving partner of part- 
nership funds, the court would certainly, in be- 
half of the representatives of a deceased partner 
interfere and restrain by injunction the surviv- 
ing partner from such acts, or grant other 
proper relief; and there is no reason why they 
should not interfere in behalf of a creditor in 
such a case. Hodgin v. Bank, 128 N.C. 110, 38 
S.E. 294 (1901). 

When Surviving Partner Is Agent of Execu- 
tor. — Where one of the members of a firm was 
constituted its general managing agent by the 
articles of partnership, and upon the death of 
one partner his executor consented to a continu- 
ance of the business, it was held that the 
manager became the agent of the executor 
as well as of the other surviving member, 
and a demand and refusal to account are 
necessary to terminate the agency and put 
the statute of limitations in_ operation. 
Patterson v. Lilly, 90 N.C. 82 (1884). 

When Property Held in Common. — An 
arrangement between distributees and legatees 
to permit their property with the consent and 
cooperation of the representatives of the 
deceased partners to remain in common and to 
be used for their joint benefit, adopting the name 
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of the old firm, constitutes a partnership. 
Walker v. Miller, 139 N.C. 448, 52 S.E. 125 (1905). 

Personal Property Exemptions. — A surviv- 
ing partner of an insolvent firm is not entitled 
to have his personal property exemptions paid 
out of the partnership assets. Southern Comm’n 
Co. v. Porter, 122 N.C. 692, 30 S.E. 119 (1898). 

Competency of Witness. — In an action for 
goods sold to a firm, the testimony of one part- 
ner, who admitted his liability by failing to an- 
swer, that the goods were furnished by the 
plaintiff on the order of the firm, is not compe- 
tent as against the executor of the deceased 
partner or against the firm. Charlotte Oil & Fer- 
tilizer Co. v. Rippy, 124 N.C. 643, 32 S.E. 980 
(1899); Moore v. Palmer, 182 N.C. 969, 44 S.E. 
673 (1903). 

A surviving partner, who assigns partnership 
property of an insolvent firm to pay his own 
debts pro rata with those of the firm, cannot be 
allowed to testify that he did not thereby intend 
to defraud the firm creditors. Southern Comm’n 
Co. v. Porter, 122 N.C. 692, 30°S.E. 119 (1898). 

When Representative Not Subject to Suit. — 
The representative of a deceased partner cannot 
be sued while there is a surviving partner. Burg- 
win v. Hostler (2nd Sec.), 1 N.C. 75 (1799). 

Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 

Cited in Bank v. Hodgin, 129 N.C. 247, 39 S.E. 
959 (1901). 


§ 59-77. When personal representative may take inventory; receiver. — If 
the surviving partner neglect or refuse to have such inventory made, the 
personal representative of the deceased partner may have the same made in 
accordance with the provisions of G.S. 59-76. Should any surviving partner fail 
to take such an inventory or refuse to allow the personal representative of the 
deceased partner’s estate to do so, such personal representative of the deceased 
partner’s estate may forthwith apply to a court of competent jurisdiction for the 
appointment of a receiver for such partnership, who shall thereupon proceed to 
wind up the same and dispose of the assets thereof in accordance with law. (1901, 


c. 640, s. 2; Rey., s. 2541; C. S., s. 3280.) 


Where the surviving partner of a firm is ap- 
pointed receiver of the firm, he cannot maintain 
an action against one who, as surety for the ac- 
commodation of the deceased partner indorsed 
the latter’s note, which was discounted by the 
firm, if it appears that the assets of the partner- 
ship are sufficient to pay its debts and leave a 
surplus against the deceased partner’s share of 
which the note can be charged. Patton v. Carr, 
117 N.C. 176, 23 S.E. 182 (1895). 


Jurisdiction to Appoint Receiver. — While 
the clerk of the superior court has no jurisdiction 
to appoint a receiver for a partnership under this 
section when the surviving partners have failed 
or refused to file the inventory required by 8 
59-76, the superior court on appeal from an order 
of the clerk in the proceeding does acquire juris- 


diction to appoint such receiver. In re Estate of 
Johnson, 232 N.C. 59, 59 S.E.2d 223 (1950). 

Receiver Appointed When Assignee of Sur- 
viving Partner Holds for Indefinite Term. — 
Where an assignment was made by a surviving 
partner of an insolvent firm, and the assignee 
was empowered to continue the business for an 
indefinite term, a receiver might be appointed to 
administer the partnership fund among the 
creditors though the deed of assignment was not 
set aside. Southern Comm’n Co. v. Porter, 122 
N.C. 692, 30 S.E. 119 (1898). As to fraudulent 
assignment, see note to § 59-79. 

Duty of Assignee to Charge Interest. — 
Where the surviving partner of a firm conveyed 
the assets to an assignee to settle the estate, it 
was the duty of the assignee, notwithstanding 
a contrary custom existing in the town where the 
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business has been conducted, to charge and col- 
lect interest on all good overdue accounts from 
the end of a year after dissolution of the partner- 
ship, and he is liable to the surviving partner for 
his failure to do so. Weisel v. Cobb, 118 N.C. 11, 
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of a surviving partner is chargeable with inter- 
est on the partnership moneys kept by him after 
12 months from the time he assumed the trust 
until he disbursed it. Weisel v. Cobb, 118 N.C. 
11, 24 S.E. 782 (1896). 


24 S.E. 782 (1896). 
Stated in Ewing v. Caldwell, 248 N.C. 18, 89 


Assignee Liable for Interest. — The assignee §..2d 774 (1955). 


§ 59-78. Notice to creditors. — Every surviving partner, within 30 days after 
the death of the deceased partner, shall notify all persons having claims against 
the partnership which were in existence at the time of the death of the deceased 
partner, to exhibit the same to the surviving partner within six months from the 
date of first publication of such notice. The notice shall be published once a week 
for four consecutive weeks in a newspaper qualified to publish legal 
advertisements, if any such newspaper is published in the county. If there is no 
newspaper published in the county, but there is a newspaper having general 
circulation in the county, then at the option of the surviving partner the notice 
shall be published in the newspaper having general circulation in the county and 
posted at the courthouse or the notice shall be posted at the courthouse and four 
other public places in the county. (1901, c. 640, s. 3; Rev., s. 2542; C.S., s. 3281; 
1954090138 1s 22; 197%38%c#1 410) serie 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “‘six months” for ‘“‘twelve months” in the 
first sentence and rewrote the second and third 
sentences of the section. The amendatory act 
directed that the section be amended by rewrit- 
ing lines 5, 6, 7, 8 and 9. The second and third 
sentences were plainly intended. 

Where a dissolution of a firm occurs by the 


death of one of the partners, the giving of no- 
tice of such dissolution is not necessary to pre- 
vent liability from attaching to the estate of 
the deceased partner or of the surviving 
partners for any future contracts made in the 
name of the firm. Bank v. Hollingsworth, 
135 N.C. 556, 47 S.E. 618 (1904). 


§ 59-79. Debts paid pro rata; liens. — All debts and demands against a 
copartnership, where one partner has died, shall be paid pro rata, except debts 
which are a specific lien on property belonging to the partnership. (1901, c. 640, 


gs, 4 Reve 822543718) sao2s2:) 


Debts Created by Surviving Partner. — 
While a surviving partner cannot enter into 
contracts, or create liabilities which will bind the 
estate of his deceased partner, yet he is not 
bound to sacrifice the interests of the firm, and 
if he contracts debts, bona fide, for the interest 
of the common property, he may pay them out 
of the common fund. Calvert v. Miller, 94 N.C. 
600 (1886). 


Creditors Advancing Funds to Market Prod- 
uct. — Where a surviving partner has purchased 
materials and contracted new debts to complete 
unfinished products and placed the finished arti- 
cle on the market, the creditors advancing the 
necessary funds are entitled to pay out of assets 
of the partnership. Howell, Orr & Co. v. Boyd 
Mfg. Co., 116 N.C. 806, 22 S.E. 5 (1895). 


Personal Debt as Set-Off. — In an action 
brought by a surviving partner for a debt, a debt 
due from him may be pleaded as a set-off. 
Hogg’s Ex’rs v. Ashe, 2 N.C. 471 (1797). 


But a defendant cannot avail herself of a debt 
due to her by a deceased member of the firm, 
though the contract between the latter and the 
defendant was that the debt, being for the board 
of his partner, should be paid out of the assets 
of the store in which the plaintiff and the defen- 
dant were partners. Norment v. Johnston, 32 
N.C. 89 (1849). 


Prior Encumbrance of Surviving Partner. — 
The claims of a surviving partner upon the pro- 
ceeds of sale of the deceased partner’s half of 
the real estate (here mill property), to reimburse 
him to the amount of half the expenditures in- 
curred in the conduct of the joint business and 
improvements put upon the property, constitute 
a prior encumbrance and must be paid, to the 
postponement of creditors of the deceased part- 
ner. Mendenhall v. Benbow, 84 N.C. 646 (1881). 


Assignment Fraudulent as to Creditors. — 
An assignment by a surviving partner of an in- 
solvent firm for an indefinite term, the assignee 
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to have the right to employ servants and to re- 
plenish the stock, and out of the proceeds to pay 
firm debts, and also the individual debts of the 
survivor pro rata, is fraudulent as against credi- 
tors. Southern Comm’n Co. v. Porter, 122 N.C. 
692, 30 S.E. 119 (1898). 

When Bank May Not Apply Deposits to 
Debts. — When a bank knew that the plaintiff 
was the only surviving partner of a firm, and 
that he was making deposits as such, it had no 
right to apply them to the payment of a debt 
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People’s Nat’! Bank, 125 N.C. 508, 34 S.E. 709 
(1899). 

Accommodation Indorser of Note for Mem- 
ber of Firm. — A note executed by a member 
of a partnership to a third party who, as surety 
for the accommodation of the maker, indorses it 
and receives no benefit from it, cannot be subject 
to an action at law against the indorser by the 
firm, nor in case of the death of the maker of the 
note can the surviving partner maintain an ac- 
tion on the note against the accommodation 


indorsers unless the firm is insolvent. Patton v. 
Carr, 117. N.C: 176; 23 S.E. 182 (1895). 


created by the partnership before its dissolution, 
without the consent of the depositor. Hodgin v. 


§ 59-80. Effect of failure to present claim in six months. — In an action 
brought on a claim which was not presented within six months from the first 
publication of the general notice to creditors, the surviving partner shall not be 
chargeable for any assets that he may have paid in satisfaction of any debts 
before such action was commenced, nor shall any costs be recovered in such 
action against the surviving partner. (1901, c. 640, s. 5; Rev., s. 2544; C.S., s. 
3283; 1978, c. 1410, s. 3.) 


Editor’s Note. — The 1973 amendment substi- 
tuted “six months” for “twelve months” near 
the beginning of the section. 


§ 59-81. Procedure for purchase by surviving partner. — (a) Appraisal of 
Property. — The surviving partner may, if he so desire, make application to the 
clerk of the superior court of the county in which the partnership existed, after 
first giving notice to the executor or administrator of the time of the hearin 
of such application, for the appointment of three judicious, nisineevadted 
appraisers, one of whom may be named by the surviving partner, one by the 
representative of the deceased partner’s estate, and the third named by the two 
appraisers selected, whose duty it shall be to make out under oath a full and 
complete inventory and appraisement of the entire assets of the partnership, 
including real estate if there be any, together with a schedule of the debts and 
liabilities thereof, and to deliver the same to the surviving partner; they shall 
alsoieliven a copy to the executor or administrator, and file a copy with the clerk 
of the court. 


(b) Surviving Partner May Purchase. — The surviving partner may, with the 
consent of the executor or administrator of the deceased partner and the 
approval of the clerk of the superior court by whom such executor or 
administrator was appointed, purchase the interest of such deceased partner in 
the partnership assets at the appraised value thereof, including the good will 
of the business, first deducting therefrom the debts and liabilities of the 
partnership, for cash or upon giving to the executor or administrator his 
promissory note or notes, with good approved security, and satisfactory to the 
executor or administrator, for the payment of the interest of such deceased 
partner in the partnership assets. 


(c) Surviving Partner to Give Bond. — In case the surviving partner shall avail 
himself of the privilege of purchasing such interest as provided for in this 
section, he shall give bond to the executor or administrator with surety for the 
payment of the debts and liabilities of the partnership, and for the performance 
of all contracts for which the partnership is liable. 


(d) Sale of Real Estate. — In case of such sale of the real estate belonging 
to the partnership, the title to the real estate so purchased shall not pass until 
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the sale thereof has been reported to and confirmed by the clerk of the superior 
court of the county in which the partnership was located, in a special proceeding 
to which the widow and heirs at law or devisees of the deceased partner are duly 
made parties. (1901, c. 640, s. 6; Rev., s. 2545; 1911, c. 12; C. ¢" s. 8284.) 


§ 59-82. Surviving partner to account and settle. — In case the surviving 
partner shall not avail himself of the privilege of purchasing the interest of the 
deceased partner, he shall, within six months from the date of the first 
publication of notice to creditors, file with the clerk of the superior court of the 
county where the partnership was located, an account, under oath, stating his 
action as surviving partner, and shall come to a settlement with the executor 
or administrator of the deceased partner: Provided, that the clerk of the superior 
court shall have power, upon good cause shown, to extend the time within which 
said final settlement shall be made. The surviving partner for his services in 
settling the partnership estate shall receive commissions to be allowed by the 
COUrUT (LOU CUa, Sel Nev nse 20400 Cas cs O25 nl 04, Cl Siglo ee Loo, 


Se Oct (mC et 411) oc. 4s) 


Editor’s Note. — The 1973 amendment substi- 
tuted “six months” for “twelve months” near 
the beginning of the first sentence of the section. 

There can be no division of partnership 
property until all the accounts have been 
taken and the clear interest of each partner as- 
certained. Baird v. Baird, 21 N.C. 524 (1887); 
Mendenhall v. Benbow, 84 N.C. 646 (1881). 

Presumption of Equal Interest. — In the ab- 
sence of evidence to the contrary, each partner 
is presumed to be equally interested in the joint 
business. State ex rel. Worthy v. Brower, 93 
N.C. 344 (1885). 

If an agreement for a common or special part- 
nership appears to have existed between parties 
for the purchase of property, with intent to sell 
the same for the profit of the parties, and no 
express agreement be proved adjusting the divi- 
sion or share of the profits, the law extends the 
concern to all the goods purchased by either of 
the parties; and the parties are entitled to share 
the profits, without regard to the payments or 
advances made by either for the purpose of ef- 
fecting the purchase, :f there can be no contract 
as to the amount of the advances to be made by 
them respectively. Taylor v. Taylor & Justice, 6 
N.C. 70 (1811). 

Note Arising Out of Partnership Business. 
— In stating an account between an executor 
and the surviving partner of the testator, it is not 
error to charge the surviving partner with the 
value of a note due the testator of the plaintiff 
individually, if such note arose from or grew out 
of the business of the partnership business. 
Royster v. Johnson, 73 N.C. 474 (1875). 


Surviving Partner Is Required to Make Set- 
tlement with Personal Representative of 
Deceased Partner. — The deceased partner’s 
interest being personal property, this section re- 
quires the surviving partner to make settlement 
with the personal representative of the deceased 
partner; and there is placed upon the personal 
representative of deceased partner the duty to 
require that a true accounting be made either by 
the surviving partner or by a receiver under 
court supervision in accordance with former § 
28-172. Ewing v. Caldwell, 243 N.C. 18, 89 8.E.2d 
774 (1955). 

And Right to Sue for Accounting Vests Ex- 
clusively in Such Personal Representative. — 
The right to sue for an accounting of the partner- 
ship assets and affairs upon the death of one of 
the partners vests exclusively in the personal 
representative of the deceased partner. Ewing 
v. Caldwell, 243 N.C. 18, 89 S.E.2d 774 (1955). 

Compensation. — Within the limitation of this 
section, a surviving partner is entitled to reason- 
able compensation for his services in settling up 
the partnership business. Royster v. Johnson, 73 
N.C. 474 (1875). 

In Weisel v. Cobb, 118 N.C. 11, 24 S.E. 782 
(1896), two and one-half percent commissions on 
receipts and disbursements were allowed under 
the circumstances of the case. 

Liability for Loss. — Where the surviving 
partner has acted in good faith in a fiduciary 
character he is not chargeable with loss. Thomp- 
son v. Rogers, 69 N.C. 357 (1873). 

Cited in Bennett v. Anson Bank & Trust Co., 
265 N.C. 148, 143 S.E.2d 312 (1965). 


§ 59-83. Accounting compelled. — In case any surviving partner fails to 
come to a settlement with the executor or administrator of the deceased partner 
within the time prescribed by law, the clerk of the superior court may, at the 
instance of such executor, administrator or other person interested in such 
deceased partnership estate, cite the surviving partners to a final settlement as 
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provided for by law in the case of executors and administrators. (1901, c. 640, 
s. 8; Rev., s. 2547; C. S., s. 3286.) 


§ 59-84. Settlement otherwise provided for. — When the original articles of 
partnership in force at the death of any partner or the will of a deceased partner 
make provision for the settlement of the deceased partner’s interest in the 
partnership, and for a disposition thereof different from that provided for in this 
Chapter, the interest of such deceased partner in the partnership shall be settled 
and disposed of in accordance with the provisions of such articles of partnership 
or of such will. (1901, c. 640, s. 6; Rev., s. 2545; C. S., s. 3287.) 


Applied in Langdon v. Hurdle, 15 N.C. App. 
158, 189 S.E.2d 517 (1972). 


§ 59-84.1. Partnership to comply with “assumed name” statute. — Every 
partnership other than a limited partnership shall comply with, and be subject 
to, the provisions of Articles 14 and 15 of Gente: 66 of the General Statutes 
in all cases in which the same are applicable. (1951, c. 381, s. 9.) 


ARTICLE 4. 
Business under Assumed Name Regulated. 
§ 59-85: Transferred to § 66-68 by Session Laws 1951, c. 881, s. 7. 
§ 59-86: Transferred to § 66-69 by Session Laws 1951, c. 381, s. 7. 
§ 59-87: Transferred to § 66-70 by Session Laws 1951, c. 381, s. 7. 
§ 59-88: Transferred to § 66-71 by Session Laws 1951, c. 881, s. 7. 
§ 59-89: Transferred to § 66-72 by Session Laws 1951, c. 881, s. 8. 
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Chapter 60. 
Railroads and Other Carriers. 


Sec. Sec. 
60-1 to 60-81. [Repealed. ] 60-88 to 60-146. [Repealed. | 


60-82 to 60-87. [Transferred. ] 


§§ 60-1 to 60-81: Repealed by Session Laws 1968, c. 1165, s. 1. 


Editor’s Note. — Session Laws 1963, c. 1165, them as a new Chapter 62 and a new Chapter 
amended, revised and rewrote Chapters 56,60 74A. 
and 62 of the General Statutes and recodified 


§§ 60-82 to 60-87: Transferred to 8§ 74A-1 to 74A-6 by Session Laws 1968, 


crelloapsie2t 
§§ 60-88 to 60-146: Repealed by Session Laws 1968, c. 1165, s. 1. 
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8 61-2 


Chapter 61. 


Religious Societies. 


Sec. 

61-1. Trustees may be appointed and removed. 

61-2. Trustees may hold property. 

61-3. Title to lands vested in trustees, or in socie- 
ties. 


Sec. 

61-5. Authority of bishops, ministers, etc., to ac- 
quire, hold and transfer property; 
prior transfers validated. 

61-6. House on vacant land vests title. 


61-4. Trustees may convey property. 


§ 61-1. Trustees may be appointed and removed. — The conference, synod, 
convention or other ecclesiastical body representing any church or religious 
denomination within the State, as also the religious societies and congregations 
within the State, may from time to time and at any time appoint in such manner 
as such body, society or congregation may deem proper, a suitable number of 
persons as trustees for such church, denomination, religious society, or 
congregation. The body appointing may remove such trustees or any of them, 
and fill all vacancies eed by death or otherwise. (1796, c. 457, ss. 1, 2; 1844, 
c. 47; 1848, c. 76; R. C., ce. 97; Code, ss. 3667, 3668; Rev., ss. 2670, 2671; C. S., 


S. 3568.) 


Editor’s Note. — Session Laws 1945, c. 90, 
provides for the appointment of trustees for cer- 
tain Primitive Baptist churches to dispose of 
abandoned church property and distribute the 
proceeds thereof. 

This section applies only to religious socie- 
ties and not to educational institutions. Allen v. 
Baskerville, 123 N.C. 126, 31 S.E. 383 (1898); 
Thornton v. Harris, 140 N.C. 498, 53 S.E. 341 
(1906). 

Hence, upon the death of the last survivor of 
a board of trustees named in a deed for property 
to be used as a “Baptist church and for the edu- 
cation of the youths of the colored race,” it was 
held that their successors should be appointed 
under § 45-9 by the clerk of the superior court. 
Thornton v. Harris, 140 N.C. 498, 58 S.E. 341 
(1906). 

That religious bodies must act through and 
appoint trustees is recognized by this section. 
Pressly v. Walker, 238 N.C. 732, 78 S.E.2d 920 
(1958). 

Society May Remove Trustees at Will. — Un- 
der the provisions of this section, a religious soci- 
ety may remove a trustee of church property 
who proves faithless to his trust, and may fill 
any vacancy thus created. Nash v. Sutton, 117 
N.C. 231, 23 S.E. 178 (1895). Faithlessness is not 
required, however, and it may remove trustees 
at will. North Carolina Christian Conference v. 
Allen, 156 N.C. 524, 72 S.E. 617 (1911). 

Section Not Affected by Church Regula- 
tions. — A church has authority to appoint a 


“Suitable number” of its own trustees for the 
purpose of acquiring and holding church prop- 
erty, and remove them at will; and where the 
discipline of the denomination with which a 
church is affiliated has provided a note to be 
given for the trial of “offenses,” this regulation 
refers to infractions of church discipline and 
does not apply to the election or removal of 
trustees. North Carolina Christian Conference v. 
Allen, 156 N.C. 524, 72 S.E. 617 (1911). 

Trustees May Maintain Action for Removal 
of Trustees, etc. — A duly appointed trustee of 
a religious society may maintain an action for 
the removal of faithless or incompetent trustees, 
and compel them to convey the property held by 
them to the purposes for which it was designed, 
and such trustee may also maintain an action to 
set up a lost deed executed for the benefit of the 
cestui que trust. Nash v. Sutton, 109 N.C. 550, 
14 8.E. 77 (1891). 

And Member May Maintain Action. — In the 
absence of competent trustee and a governing 
body authorized to appoint trustees, any mem- 
ber of a religious society has such a beneficial 
interest as will enable him, in behalf of fellow 
members, to maintain such action as may be 
necessary to protect their common interest. 
Nash v. Sutton, 109 N.C. 550, 14 S.E. 77 
(1891). 

Cited in Bridges v. Pleasants, 39 N.C. 26 
(1845); King v. Richardson, 136 F.2d 849 (4th Cir. 
1943); Goard v. Branscom, 15 N.C. App. 34, 189 
S.E.2d 667 (1972). 


§ 61-2. Trustees may hold property. — The trustees and their successors 
have power to receive donations, and to purchase, take and hold property, real 
and personal, in trust for such church or denomination, religious society or 
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congregation; and they may sue or be sued in all Mapes actions, for or on account 
of the donations and property so held or claimed by them, and for and on account 


of any matters relating thereto. They shall be accountable to the churches, 
denominations, societies and congregations for the use and management of such 


property, and shall surrender it to any 
CoD (Soa; On Chad ele, CeO: 


ss. 2670, 2671; C.S., s. 3569.) 


Cross References. — See note to § 61-3. As to 
trusts and trustees generally, see § 36-19 et seq. 

This section applies only to property held for 
religious purposes and not to property held in 
trust for a “Baptist church and for the education 
of the youths of the colored race.”’ Thornton vy. 
Harris, 140 N.C. 498, 53 8.E. 341 (1906). 

No General Capacity of Acquisition. — Rell- 
gious societies or their trustees have no general 
capacity of acquisition; they can only take for 
the use of the society. And by a conveyance to 
trustees, for purposes forbidden by the policy of 
the law, nothing passes. Trustees of Quaker 
Soc’y of Contentnea v. Dickenson, 12 N.C. 189 
(1827). 

Church Has Right to Use of Property. — A 
church of the congregational system having 
elected certain trustees to supersede several 
theretofore elected, holds the church property 
through those trustees later elected, and has the 
right to the use of the church for religious ser- 
vices without molestation from the trustees 
removed, or from its conference. North Carolina 
Christian Conference v. Allen, 156 N.C. 524, 72 
S.E. 617 (1911). 

Levy on Communion Service. — A commun- 
ion service of a church is not liable to seizure and 
sale under an execution by a pastor for salary 
due him. Lord v. Hardie, 82 N.C. 241 (1880). 

An individual member of a religious society 
has an equitable interest in the property held 
by the society. Nash v. Sutton, 117 N.C. 231, 23 
S.E. 178 (1895). 

Trusts for Special Purposes. — There is noth- 
ing in this section which precludes trustees of a 
certain North Carolina church from accepting 
trusts for special purposes; and, even if there 
were, a trust for a special purpose would not fail 
because they were named as trustees but equity 
would appoint other trustees to administer it in 
application of the maxim that a trust will not be 
allowed to fail for lack of a trustee. King v. Rich- 
ardson, 136 F.2d 894 (4th Cir. 1948). 

Trustees Are Agents. — The trustees of a 
church are merely agents and have no property 
interest as against the governing body of the 
church. North Carolina Christian Conference v. 
Allen, 156 N.C. 524, 72 S.E. 617 (1911). 

They May Mortgage Property. — A congre- 
gation taking possession of a church cannot con- 
test the validity of a mortgage given by the 
trustees for the purchase money on the ground 
that it was ultra vires. Rountree v. Blount, 129 
N.C. 25, 39 S.E. 631 (1901). 


Beraen authorized to demand it. (1796, 


C., c. 97; Code, ss. 3667, 3668; Rev., 


May Enforce Bequest. — Where a testator 
provides for building a fence around a certain 
chapel cemetery, the trustees of the chapel are 
the proper parties to require the executor to per- 
form this provision. Cabe v. Vanhook, 127 N.C. 
424, 37 S.E. 464 (1900). 

And May Recover Property. — The title to 
church property is vested in the trustees individ- 
ually and they may recover at law, though in the 
writ and declaration they style themselves 
“trustees.” Walker v. Fawcett, 29 N.C. 44 (1846). 


Title Not in Controversy in Contest between 
Trustees. — In a contest between two commit- 
tees, each claiming to be the rightful board of 
trustees, to hold the same title in trust for the 
same beneficial owner, the title does not come 
in controversy. Thornton v. Harris, 140 N.C. 498, 
53 S.E. 341 (1906). 


Original Trustees May Sue though Not Le- 
gally Appointed. — Where a conveyance is 
made to three persons for a certain tract of land, 
as trustees for a church, a suit of trespass may 
be brought by them against the wrongdoers, 
though they may not have been appointed 
trustees according to law. Walker v. Fawcett, 29 
N.C. 44 (1846). 

It is only when a suit is brought by persons, 
who claim as “successors,” that the question 
arises, whether the original bargainees were 
duly chosen the trustees of a religious congrega- 
tion, and whether the persons suing were also 
duly chosen trustees, so as to give them legally 
the character of “successors” to the former, and 
thereby vest in them the title to the property, 
which is necessary to support an action. Walker 
v. Faweett, 29 N.C. 44 (1846). 


Trustees Cannot Recover for Physical Suf- 
fering of Pastor, etc. — In suit by the trustees 
of a church against a railroad company for the 
improper use of its terminal or depot at or near 
the manse of the church, no recovery can be had 
for any physical suffering upon the part of their 
pastor, his family, or the individuals composing 
the congregation. Taylor v. Seaboard Air Line 
Ry., 145 N.C. 400, 59 S.E. 129 (1907). 


Rights of Trustees as against Majority of 
Members. — See note to § 61-3. 

Liability of Trustees. — The trustees of a 
church are liable for material ordered by one of 
their number and used in building the church 
although the order was not authorized. Tull v. 
Trustees of M.E. Church S., 75 N.C. 424 (1876). 
But the building committee of a church is not 
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liable for injuries received by a workman. Wilson 
v. Clark, 110 N.C. 364, 14 S.E. 962 (1892). 
Member of Quasi Corporation Is Engaged in 
Joint Enterprise. — One of the material differ- 
ences between a church or denomination, reli- 
gious society or congregation (a quasi 
corporation) in North Carolina and a real corpo- 
ration organized or existing pursuant to 
statutory law, is that a member of such a quasi 
corporation is engaged in a joint enterprise and 
may not recover from the quasi corporation dam- 
ages sustained through the tortious conduct of 
another member thereof. Goard v. Branscom, 15 
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And May Not Recover for Negligence of 
Agent, Employee or Another Member. — This 
section does not authorize a member of a church 
or denomination, religious society or congrega- 
tion (a quasi corporation) to recover of the quasi 
corporation for the negligence of an agent, em- 
ployee or another member thereof. Goard v. 
Branscom, 15 N.C. App. 34, 189 S.E.2d 667 
(1972). 

Applied in Pressly v. Walker, 238 N.C. 732, 78 
S.E.2d 920 (1953). 

Cited in Bridges v. Pleasants, 39 N.C. 26 
(1845). 


N.C. App. 34, 189 S.E.2d 667 (1972). 


§ 61-3. Title to lands vested in trustees, or in societies. — All glebes, lands 
and tenements, heretofore purchased, given, or devised for the support of any 
articular ministry, or mode of worship, and all churches and other houses built 
or the purpose of public worship, and all lands and donations of any kind of 
property or estate that have been or may be given, granted or devised to any 
church or religious denomination, religious society or congregation within the 
State for their respective use, shall be and remain forever to the use and 
occupancy of that church or denomination, society or congregation for which 
the glebes, lands, tenements, property and estate were so purchased, given, 
granted or devised, or for which such churches, chapels or other houses of public 
worship were built; and the estate therein shall be deemed and held to be 
absolutely vested, as between the parties thereto, in the trustees respectively 
of such churches, denominations, societies and congregations, for their 
several use, according to the intent expressed in the conveyance, gift, grant 
or will; and in case there shall be no trustees, then in such churches, denomina- 
tions, societies and congregations, respectively, according to such intent. 
CVO Ge LOT 196 5G AnT on Sec4 oe Come ees. 1) “Code,eS: 300 hev.. Ss. 
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Cross Reference. — See note to 8 61-2. 


This section applies only to religious socie- 
ties and not to educational institutions. Allen v. 
Baskerville, 123 N.C. 126, 31 S.E. 383 (1898). 


Congregational and Connectional Systems. 
— The rights of an individual member of a 
congregation under the congregational system 
is discussed in North Carolina Christian Confer- 
ence v. Allen, 156 N.C. 524, 72 S.E. 617 (1911); 
and the connectional system is discussed in Sim- 
mons v. Allison, 118 N.C. 768, 24 S.E. 716 (1896); 
Tilley v. Ellis, 119 N.C. 238, 26 S.E. 29 (1896); 
State ex rel. Kerr v. Hicks, 154 N.C. 265, 70 S.E. 
468 (1911); Gold v. Cozart, 173 N.C. 612, 92 S.E. 
600 (1917). 


Where a diocese receiving a devise of land 
was afterwards divided into two dioceses, the 
land becomes the property of both and not that 
of the diocese in which the land happens to be 
and in which the testator resided. Trustees of 
Diocese of E. Carolina v. Trustees of Diocese of 
N. Carolina, 102 N.C. 442, 9 S.E. 310 (1889). 


Title by Adverse Possession. — A church 
holding real property for a hundred years, and 
using it for religious purposes, acquires a fee 
simple title by adverse possession, independent 


of the validity of its deed. Gold v. Cozart, 173 
N.C. 612, 92 S.E. 600 (1917). 


A bequest for a religious charity must be to 
some definite purpose, and to some body or as- 
sociation of persons having a legal existence and 
with capacity to take. There is no provision for 
donations to be employed in any general system 
of diffusing the knowledge of Christianity 
throughout the earth. Bridges v. Pleasants, 39 
N.C. 26 (1845). 


Bequest to Build Church Where Amount In- 
sufficient. — A provision in a will that a church 
is to be built from certain funds will not fail 
because there is not a sufficient amount of the 
funds to build a church as large as directed by 
the testator. Paine v. Forney, 128 N.C. 237, 38 
S.E. 885 (1901). 


Specific Trust Must Be Imperative. — A spe- 
cific trust will not be superimposed upon a title 
conveyed to a religious congregation, autho- 
rizing the courts to interfere and control the 
management and disposition of the property, un- 
less this is the clear intent of the grantor ex- 
pressed in language which should be construed 
as imperative. Hayes v. Franklin, 141 N.C. 599, 
54 S.E. 482 (1906). 
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No Trust Created. — The recital in a deed 
conveying land to the vestry and wardens of a 
church that it was made “for the purpose of 
aiding in the establishment of a Home for Indi- 
gent Widows or Orphans, or in the promotion of 
any other charitable or religious objects to which 
the property may be appropriated” by the gran- 
tee, creates no trust, and the grantee can convey 
a perfect title. St. James v. Bagley, 138 N.C. 384, 
50 S.E. 841 (1905). 

Trustees May Hold Property as against Ma- 
jority of Members. — Where land is conveyed 
to the officers and trustees of a nondenomina- 
tional religious organization for the purposes of 
the organization, its officers and trustees have 
title to the property in trust and are entitled to 
hold it for the use and occupancy of the organiza- 
tion as against members of the organization, 
even though they are in the large majority, who 
seek possession of the property for use and occu- 
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pancy by a denominational church. Wheeless v. 
Barrett, 229 N.C. 282, 49 S.E.2d 629 (1948). 

Rights of Majority of Congregation With- 
drawing from Denomination. — A conveyance 
of land to trustees for the erection of a church 
to belong to a denomination gives the title in 
trust for the use of the denomination, and there- 
fore members of the congregation of the church 
so erected who withdraw affiliation from the 
denomination, even though they be a majority of 
the congregation, are not entitled to the control 
and use of the property as against the denomina- 
tion, irrespective of whether the particular 
church is congregational or connectional. West- 
ern N. Carolina Conference v. Tally, 229 N.C. 1, 
AT S.E.2d 467 (1948). 

Applied in Pressly v. Walker, 238 N.C. 732, 78 
S.E.2d 920 (1958). 

Cited in YWCA v. Morgan, 281 N.C. 485, 189 
S.E.2d 169 (1972). 


§ 61-4. Trustees may convey property. — The trustees of any religious body 
may mortgage or seil and convey in fee simple any land owned by such body, 
when directed so to do by such church, congregation, society or denomination, 
or its committee, board or body having charge of its finances, and all such 
conveyances so made or heretofore made, or hereafter to be made, shall be 
effective to pass the land in fee simple to the purchaser or to the mortgagee 
for the purposes in such conveyances or mortgage expressed; and they may sell 
or mortgage its personal property. (1855, c. 384; 1889, c. 484; Rev., s. 2673; C. 
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Sale to Promote Testator’s Purpose. — 
Where a testator devised lands to the trustees 
of a certain church, “to be held by them as a 
rectory or residence for the ministers of said 
church; that the same shall not be disposed of, 
sold, or used in any other way or for any other 
purpose than the one designated,” the trustees 
might sell the property if the purpose declared 
would be promoted thereby; or the court might 
order a sale under its general equity power. 


Lease of Part of Property. — Where land was 
conveyed to a church for the purpose of main- 
taining a church for worship, the court will not 
restrain the officers of the church from leasing 
a small portion of the lot for erecting a store. 
Hayes v. Franklin, 141 N.C. 599, 54 S.E. 482 
(1906). 


Cited in Bond v. Town of Tarboro, 217 N.C. 
289, 7 S.E.2d 617, 127 A.L.R. 695 (1940). 


Grace Church v. Ange, 161 N.C. 314, 77 S.E. 239 
(1912). 


§ 61-5. Authority of bishops, ministers, etc., to acquire, hold and transfer 
property; prior transfers validated. — Whenever the laws, rules, or ecclesiastic 
polity of any church or religious sect, society or denomination, commits to its 
duly elected or appointed bishop, minister or other ecclesiastical officer, 
authority to administer its affairs, such duly elected or appointed bishop, 
minister or other ecclesiastical officer shall have power to acquire by gift, 
purchase or otherwise, and to hold, improve, mortgage, sell and convey the 
property, real or personal, of any such church or religious sect, society or 
denomination, for the purposes, in the manner and otherwise as authorized and 
permitted by its laws, rules or ecclesiastic polity; and in the event of the transfer, 
removal, resignation or death of any such Hishiop! minister or other ecclesiastical 
officer, the title and all rights with respect to any such property shall pass to 
and become vested in his duly elected or appointed successor immediately upon 
appointment or election, and pending appointment or election of such successor, 
such title and rights shall be vested in such person or persons as shall be 
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designated by the laws, rules or ecclesiastic polity of such church or religious 
sect, society or denomination. 

All deeds, deeds of trust, mortgages, wills or other instruments made prior 
to March 24, 1939, to or by a duly elected or appointed bishop, minister or other 
ecclesiastical officer, who, at the time of the making of any such deed, deed of 
trust, mortgage, will or other instrument, or thereafter, had authority to 
administer the affairs of any church, religious sect, society or denomination 
under its laws, rules or ecclesiastic polity, transferring roperty, real or 
personal, of any such church or religious sect, society or fa nomination, are 
hereby ratified and declared valid; and all transfers of title and rights ‘with 
respect to property, prior to March 24, 1939, from a predecessor bishop, minister 
or other ecclesiastical officer who has resigned or died, or has been transferred 
or removed, to his duly elected or appointed successor, by the laws, rules or 
ecclesiastic polity of any such church, or religious sect, society or denomination, 
either by written instruments or solely by virtue of the election or appointment 
of such successor, are also hereby ratified and declared valid. 

This section shall not affect vested rights, or repeal any of the provisions of 
G.S. 61-1 to 61-4, or of G.S. 36-21 to 36-28. (1939, c. 177.) 


§ 61-6. House on vacant land vests title. — All houses and edifices erected 
for public religious worship on vacant lands, or on lands of the State not for other 
purposes intended or appropriated, together with two acres adjoining the same, 
shall hereafter be held and kept sacred for divine worship, to and for the use 
of the society by which the same was originally established. (1778, c. 132, s. 6; 
R. C., ¢. 97, s. 2; Code, s. 3666; Rev., s. 2674; é. SMS. SO 12s) 
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Chapter 62. 
Public Utilities. 


Article 1. 
General Provisions. 
Sec. 
62-1. Short title. 
62-2. Declaration of policy. 
62-3. Definitions. 
62-4. Applicability of Chapter. 


62-5 to 62-9. [Reserved.] 
Article 2. 


Organization of Utilities Commission. 


62-10. Number, appointment and terms of 
commissioners; chairman; vacancies; 
compensation; practice of law prohib- 


ited. 


62-11. Oath of office. 

62-12. Organization of Commission; adoption 
of rules and regulations therefor. 

62-13. Chairman to administer and execute in- 
ternal rules and regulations, and di- 
rect staff. 

62-14. Economic and statistical studies. 

62-15. Authority of Commission to employ 
technically qualified personnel. 

62-16. Special investigators; clerical assis- 
tance. 

62-17. Annual reports; monthly or quarterly re- 
lease; publication of procedural or- 
ders and decisions. 

62-18. Records of receipts and disbursements; 
payment into treasury. 

62-19. Public record of proceedings; chief 
clerk; seal. 

62-20. Assistant attorney general and staff at- 
torneys assigned to Utilities Commis- 
sion; to represent public; employment 
of additional attorneys, expert wit- 
nesses, office and clerical help. 

62-21. Commission attorney. 

62-22. Utilities Commission and Department of 
Revenue to coordinate facilities for 
rate making and taxation purposes. 

62-23. Commission as an administrative board 
or agency. 

62-24 to 62-29. [Reserved.] 

Article 3. 
Powers and Duties of Utilities Commission. 

62-30. General powers of Commission. 

62-31. Power to make and enforce rules and 
regulations for public utilities. 

62-32. Supervisory powers; rates and service. 

62-33. Commission to keep informed as to utili- 


ties. 


Sec. 

62-34. To investigate companies under its con- 
trol; visitation and inspection. 

62-35. System of accounts. 

62-36. Reports by utilities; canceling 
certificates for failure to file. 

62-37. Investigations. 

62-38. Power to regulate public utilities in 
municipalities. 

62-39. To reguiate crossings of telephone, tele- 
graph, electric power lines and pipe- 
lines and rights-of-way of railroads 
and other utilities by another utility. 

62-40. To hear and determine controversies 
submitted. 

62-41. To investigate accidents involving public 
utilities; to promote general safety 
program. 

62-42. Compelling efficient service, extensions 
of services and facilities, additions 
and improvements. 

62-48. Fixing standards, classifications, etc.; 
testing service. 

62-44. Commission may require continuous 
telephone lines. 

62-45. Determination of cost and value of util- 
ity property. 

62-46. Water gauging stations. 

62-47. Reports from municipalities operating 
own utilities. 

62-48. Appearance before courts and agencies. 

62-49. Publication of utilities laws. 

62-50. Safety standards for interstate and 
intrastate natural gas pipelines. 

62-51. To inspect books and records of corpora- 


tions affiliated with public utilities. 
62-52 to 62-59. [Reserved. | 


Article 4. 


Procedure before the Commission. 


62-60. Commission acting in judicial capacity; 
administering oaths and hearing evi- 
dence; decisions; quorum. 

62-61. Witnesses; production of papers; con- 
tempt. 

62-62. Issuance and service of subpoenas. 

62-63. Service of process and notices. 

62-64. Bonds. 

62-65. Rules of evidence; judicial notice. 

62-66. Depositions. 

62-67. Examination before hearing. 

62-68. Use of affidavits. 

62-69. Stipulations and agreements; prehear- 
ing conference. 

62-70. Ex parte communications. 

62-71. Hearings to be public; record of proceed- 


ings. 
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Sec. 

62-72. Commission may make rules of practice 
and procedure. 

62-73. Complaints against public utilities. 

62-74. Complaints by public utilities. 

62-75. Burden of proof. 

62-76. Hearings by Commission, hearing divi- 
sion of Commission, commissioner, or 
examiner. 

62-77. Recommended decision of hearing divi- 
sion, commissioner or examiner. 

62-78. Proposed findings, briefs, exceptions, 
orders, expediting cases, and other 
procedure. 

62-79. Final orders and decisions; findings; ser- 
vice; compliance. 

62-80. Powers of Commission to rescind, alter 
or amend prior order or decision. 

62-81. Special procedure in hearing and decid- 
ing rate cases. 

62-82. Special procedure on application for 


certificate for generating facility; ap- 
peal from award order. 


62-83 to 62-89. [Reserved.] 
Article 5. 
Review and Enforcement of Orders. 
62-90. Right of appeal; filmg of exceptions. 
62-91. Appeal docketed; title on appeal; priori- 
ties on appeal. 

62-92. Parties on appeal. 

62-93. No evidence admitted on appeal; remis- 
sion for further evidence. 

62-94. Record on appeal; extent of review. 

62-95. Relief pending review on appeal. 

62-96. Appeal to Supreme Court. 

62-97. Judgment on appeal enforced by man- 
damus. 

62-98. Peremptory mandamus to enforce or- 
der, when no appeal. 

62-99. [Repealed.] 

62-100 to 62-109. [Reserved. ] 

Article 6. 


The Utility Franchise. - 


62-110. Certificate of convenience and neces- 
sity. 

62-110.1. Certificate for construction of gener- 
ating facility. 

62-110.2. Electric service areas outside of 
municipalities. 

62-111. Transfers of franchises; mergers, con- 
solidations and combinations of pub- 
lic utilities. 

62-112. Effective date, suspension and revoca- 
tion of franchises; dormant motor 
carrier franchises. 

62-113. Terms and conditions of franchises. 

62-114. Contract carriers; issuance of permits; 
terms and conditions. 

62-115. Issuance of partnership franchises. 

62-116. Issuance of temporary or emergency au- 
thority. 


Sec. 
62-117. Same or similar names prohibited. 
62-118. Abandonment and reduction of service. 


Article 6A. 
Radio Common Carriers. 


62-119. Powers of Commission generally; defini- 
tions. 

62-120. Certificate of convenience and necessity 
required; exceptions; rules and regu- 
lations. 

62-121. Issuance of certificate for carrier li- 
censed by Federal Communications 
Commission. 

62-122. Commission may set and regulate rates. 

62-123. Granting of certificate for operation in 
established service area of another 
carrier. 

62-124. Article not applicable to mobile radio 
telephone service. 

62-125 to 62-129. [Reserved. ] 


Article 7. 
Rates of Public Utilities. 


62-130. Commission to make rates for public 
utilities. 

62-131. Rates must be just and reasonable; ser- 
vice efficient. 

62-132. Rates established under this Chapter 
deemed just and reasonable; remedy 
for collection of unjust or unreason- 
able rates. 

62-133. How rates fixed. 

62-133.1. Small water and sewer utility rates. 

62-134. Change of rates; notice; suspension and 
investigation. 

62-135. Temporary rates under bond. 

62-136. Investigation of existing rates; chang- 
ing unreasonable rates; certain re- 
funds to be distributed to customers. 

Scope of rate case. 

Utilities to file rates, service regulations 
and service contracts with Commis- 
sion; publication. 

. Rates varying from schedule prohibited; 

refunding overcharge; penalty. 

. Discrimination prohibited. 

. Long and short hauls. 

. Contracts as to rates. 

. Schedule of rates to be evidence. 

. Free transportation. 

. Rates between points connected by 

more than one route. 

. Rates and service of motor common car- 

riers. 

. Rates of motor contract carriers. 

. Rates on leased or controlled utility. 

. Unused tickets to be redeemed. 

. Ticket may be refused intoxicated per- 

son; penalty for prohibited entry. 

. Passenger refusing to pay fare or viola- 

ting rules may be ejected. 

. Carriers to establish joint rates. 


62-137. 
62-138. 


Sec. 
62-153. 


62-154. 
62-155 


62-160. 
62-161. 


62-162. 


62-163. 
62-164. 


62-165. 


62-166. 
62-167. 


62-168. 
62-169. 
62-170. 


62-171. 


62-172 
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Contracts of public utilities with certain 
companies and for services. 

Surplus power rates. 

to 62-159. [Reserved. ] 


Article 8. 
Securities Regulation. 


Permission to pledge assets. 

Assumption of certain liabilities and ob- 
ligations to be approved by Commis- 
sion; refinancing of public utility 
securities. 

Commission may approve in whole or in 
part or refuse approval. 

Contents of application for permission. 

Applications to receive immediate atten- 
tion; continuances. 

Notifying Commission as to disposition 
of securities. 

No guarantee on part of State. 

Article not applicable to note issues and 
renewals; notice to Commission. 

Not applicable to debentures of court re- 
ceivers. 

Periodical or special reports. 

Failure to obtain approval not to inval- 
idate securities or obligations; non- 
compliance with Article, etc. 

Commission may act jointly with agency 
of another state where public utility 
operates. 

to 62-179. [Reserved. ] 


Article 9. 


Acquisition and Condemnation of Property. 


62-180. 
62-181. 


62-182. 
62-183. 
62-184. 
62-185. 
62-186. 
62-187. 
62-188. 
62-189. 
62-190. 


62-191. 


62-192. 


62-193 


Use of railroads and public highways. 
Electric and hydroelectric power compa- 
nies may appropriate highways; con- 
ditions. 
Acquisition of right-of-way by contract. 
Grant of eminent domain; exception as 
to mills and water powers. 
Dwelling house of owner, etc., may be 
taken under certain cases. 
Condemnation on petition; parties’ inter- 
ests only taken; no survey required. 
Copy of petition to be served. 
Proceedings as under eminent domain. 
Commissioners to inspect premises. 
Powers granted corporations under 
Chapter exercisable by persons, 
firms or copartnerships. 
Right of eminent domain conferred upon 
pipeline companies; other rights. 
Flume companies exercising right of 
eminent domain become common car- 
riers. 

Map required for railroad condemna- 
tion. 

to 62-199. [Reserved. | 


Sec. 


62-200. 
62-201. 


62-202. 
62-203. 
62-204. 
62-205. 
62-206. 
62-207. 
62-208. 


62-209. 


62-210. 


62-211. 


Article 10. 
Transportation in General. 


Duty to transport freight within a 
reasonable time. 

Freight charges to be at legal rates; pen- 
alty for failure to deliver to consignee 
on tender of same. 

Baggage and freight to be carefully 
handled. 

Claims for loss or damage to goods; 
filing and adjustment. 

Notice of claims, statute of limitations 
for loss, damage or injury to prop- 
erty. 

Joinder of causes of action. 

Carrier’s right against prior carrier. 

Regulation of demurrage. 

Common carriers to settle promptly for 
cash-on-delivery shipments; penalty. 

Sale of unclaimed baggage or freight; 
notice; sale of rejected property; es- 
cheat. 

Discrimination 
lines. 

Regulating shipment of flammable sub- 
stances. 


between connecting 


62-212 to 62-219. [Reserved. | 


62-220. 
62-221. 
62-222. 
62-223. 
62-224. 
62-225. 
62-226. 
62-227. 
62-228. 
62-229. 


62-230. 


62-231. 


62-232. 


62-233. 


62-234. 


62-235. 
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Powers of railroad corporations. 

Engaging in unauthorized business. 

Agreements for through freight and 
travel. 

Intersection with highways. 

Obstructing highways; defective cross- 
ings; notice; failure to repair after no- 
tice misdemeanor. 

Joint construction of railroads having 
same location. 

Cattle guards and private crossings; 
failure to erect and maintain misde- 
meanor. 

Change of route of railroad. 

Obtaining temporary track across rail- 
road. 

Shelter at division points required; fail- 
ure to provide a m sdemeanor. 

Maximum working hours and continu- 
ous service of employees; penalty; 
Commission to enforce. 

Union depots required under certain 
conditions. 

Construction of sidetracks. 

Operation according to public schedule; 
certain trains and connections may be 
required. 

Commission may authorize operation of 
fast mail trains; discontinuance of 
passenger service. 

Commission to inspect railroads as to 
equipment and facilities, and to re- 
quire repair. 
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Sec. 

62-236. To require installation and maintenance 
of block system and safety devices; 
automatic signals at railroad inter- 
sections. 

To regulate crossings and to abolish 
grade crossings. 

To require extension or contraction of 
railroad switching limits. 

To fix rate of speed through municipali- 
ties; procedure. 

Injury to passenger while in prohibited 
place. 

Negligence presumed from killing live- 
stock. 

Liability of railroads for injuries to em- 
ployees; fellow-servant rule; defec- 
tive machinery; contributory 
negligence; assumption of risk; 
contracts void. 

Violation of rules causing injury; dam- 
ages. 

Certain employees to wear badges. 

Duty to receive and forward freight ten- 
dered; penalty; regulations; charges. 

Partial charges for partial deliveries. 

Commission to establish and regulate 
stations for freight and passengers; 
abandonment of station or other 
facility or diminution of accommoda- 
tions. 

62-248 to 62-258. [Reserved. ] 


62-237. 
62-238. 
62-239. 
62-240. 
62-241. 


62-242. 


62-243. 


62-244. 
62-245. 


62-246. 
62-247. 


Article 12. 
Motor Carriers. 


. Additional declaration of policy for mo- 
tor carriers. 

. Exemptions from regulations. 

. Additional powers and duties of Com- 
mission applicable to motor vehicles. 

. Applications and hearings. 

. Application for broker’s license. 

. Dual operations. 

. Emergency operating authority. 

. Interstate carriers. 

. Deviation from regular route opera- 
tions. 

. Security for protection of public; liability 
insurance. 

. Accounts, records and reports. 

. Orders, notices, and service of process. 

. Collection of rates and charges of motor 
carriers of property. 

. Allowance to. shippers for 
portation services. 

. Embezzlement of C.O.D. shipments. 

. Evidence; joinder of surety. 

. Depots and stations. 

. Construction of Article. 

. Commission investigators and inspec- 
tors given enforcement authority. 


trans- 


Sec. 

62-278. Revocation of license plates by Utilities 
Commission. 

62-279. Injunction for unlawful operations. 

62-280. [Reserved. ] 

62-281. Safety regulations applicable to motor 
carrier vehicles. 

62-282 to 62-289. [Reserved. ] 


Article 13. 
Reorganization of Public Utilities. 


62-290. Corporations whose property and fran- 
chises sold under order of court or 
execution. 

62-291. New owners to meet and organize; spe- 
cial rule for railroads. 

62-292. Certificate to be filed with Secretary of 
State. 

62-293. Effect on liens and other rights. 

62-294 to 62-299. [Reserved. | 


Article 14. 
Fees and Charges. 


62-300. Particular fees and charges fixed; pay- 
ment. 

62-301. Fees and charges supplemental; disposi- 
tion. 

62-302 to 62-809. [Reserved. ] 


Article 15. 
Penalties and Actiens. 


62-310. Public utility violating any provision of 
Chapter, rules or orders; penalty; 
enforcement by injunction. 

Willful acts of employees deemed those 
of public utility. 

Actions to recover penalties. 

Refusal to permit Commission to inspect 
records made misdemeanor. 

Violating rules, with injury to others. 

Failure to make report; obstructing 
Commission. 

Disclosure of information by employee 
of Commission unlawful. 

Remedies for injuries cumulative. 

Allowing or accepting rebates a misde- 
meanor. 

Riding on train unlawfully; venue. 

Failure to place name on produce a 
misdemeanor. 

Penalty for nondelivery of intrastate 
telegraph message. 

Unauthorized manufacture or sale of 
switch-lock keys a misdemeanor. 
Willful injury to property of public util- 

ity a misdemeanor. 

Disclosure of information as to ship- 
ments unlawful. 

Unlawful motor carrier operations. 

Furnishing false information to the 
Commission; withholding informa- 
tion from the Commission. 


62-311. 


62-312. 
62-313. 


62-314. 
62-315. 


62-316. 


62-317. 
62-318. 


62-319. 
62-320. 


62-321. 
62-322. 
62-323. 
62-324. 


62-325. 
62-326. 
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ARTICLE 1. 


General Provisions. 
§ 62-1. Short title. — This Chapter shall be known and may be cited as the 


Public Utilities Act. (1963, c. 1165, s. 1.) 


Editor’s Note. — Session Laws 19638, c. 1165, 
amends, revises and rewrites Chapters 56, 60, 
and 62 of the General Statutes and recodifies 
them as a new Chapter 62 and a new Chapter 
74A. 

Cases construing provisions of former Chap- 
ter 62 have been placed in the annotations under 
appropriate sections of the new Chapters. 


For case law survey on public utilities, see 41 


Applied in S & R Auto & Truck Serv., Inc. v. 
City of Charlotte, 268 N.C. 374, 150 S8.E.2d 743 
(1966). 


Cited in North Carolina Util. Comm’n v. 
United States, 253 F. Supp. 980 (E.D.N.C. 1966); 
State ex rel. Utilities Comm’n v. American 
Courier Corp., 8 N.C. App. 358, 174 S.E.2d 814 
(1970). 


N.C.L. Rev. 498 (1963). 


§ 62-2. Declaration of policy. — Upon investigation, it has been determined 
that the rates, services and operations of public utilities, as defined herein, are 
affected with the public interest and it is hereby declared to be the policy of the 
State of North Carolina to provide fair regulation of public utilities in the interest 
of the public, to promote the inherent advantage of regulated public utilities, 
to promote adequate, economical and efficient utility services to all of the 
citizens and residents of the State, to provide just and reasonable rates and 
charges for public utility services without unjust discrimination, undue 
preferences or advantages, or unfair or destructive competitive practices, to 
encourage and promote harmony between public utilities and their users, to 
foster a statewide planning and coordinating program to promote continued 
growth of economical public utility services, to cooperate with other states and 
with the federal government in promoting and coordinating interstate and 
intrastate public utility services, and to these ends, to vest authority in the 
Utilities Commission to regulate public utilities generally and their rates, 
services and operations, in the manner and in accordance with the policies set 


forth in this Chapter. (1968, c. 1165, s. 1.) 


Cross Reference. — See note to § 62-118. 


Purpose of Chapter. — The clear purpose of 
this Chapter is to confer upon the Utilities Com- 
mission the power and the duty to compel a pub- 
lic utility company to render adequate service 
and to fix therefor reasonable rates pursuant to 
the procedure prescribed in § 62-133. State ex 
rel. Utilities Comm’n v. Morgan, 277 N.C. 255, 
177 S.E.2d 405 (1970). 


Section Declares Policy. — This section de- 
clares the policy of the State, which it is the 
purpose of this entire Chapter to put into effect. 
State ex rel. Utilities Comm’n v. Morgan, 277 
N.C. 255, 177 S.E.2d 405 (1970). 


There is no public policy condemning com- 
petition as such in the field of public utilities; 
the public policy only condemns unfair or de- 
structive competition. State ex rel. North Caro- 
lina Util. Comm’n v. Carolina Coach Co., 261 N.C. 
384, 134 S.E.2d 689 (1964). 


Transportation of passengers by motor car- 
riers for compensation is a business affected 
with a public interest. State ex rel. North Caro- 


lina Util. Comm’n v. Carolina Coach Co., 261 N.C. 
384, 134 S.E.2d 689 (1964). 


Interconnection with Competitor Cannot Be 
Required. — There is no provision in this Chap- 
ter which requires, or authorizes the Commis- 
sion to require, a utility, with large investments 
in its own plant and facilities, to permit intercon- 
nection with such plant and facilities by a com- 
petitor in order to increase the competitor’s 
opportunity to take away its customers or pros- 
pective customers. State ex rel. Utilities Comm’n 
v. Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 


This section does not require the Utilities 
Commission to adopt a rule of the Interstate 
Commerce Commission; the Commission must 
make its own independent investigations, deter- 
minations and findings of fact based upon the 
evidence presented to it. State ex rel. Utilities 
Comm’n v. Associated Petroleum Carriers, 13 
N.C. App. 554, 186 S.E.2d 612 (1972). 

Authority to Allow Use of Availability 
Charge. — The Utilities Commission has juris- 
diction and authority to allow the use of an 
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availability charge in a rate schedule for a recre- 
ational subdivision, should any be deserved. 
State ex rel. Utilities Comm’n v. Carolina Forest 
Util., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

The contractual obligation to provide water 
service to a recreational subdivision as well as 
the actual delivery thereof directly affect a util- 
ity’s ability to function as a utility. State ex rel. 
Utilities Comm’n v. Carolina Forest Util., Inc., 
21 N.C. App. 146, 203 S.E.2d 410 (1974). 

Landowners in a recreational subdivision who 
pay availability charges are “consumers” or 
stand in a consumer-like relationship to the util- 
ity providing water service. State ex rel. Utilities 
Comm’n v. Carolina Forest Util., Inc., 21 N.C. 
App. 146, 203 S.E.2d 410 (1974). 

Jurisdiction over Rates and Service of Duke 
Power Company. — The Utilities Commission 
has general and supervisory jurisdiction over the 
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retail electric rates and service of Duke Power 
Company pursuant to this Chapter. Duke Power 
Co. v. City of High Point, 22 N.C. App. 91, 205 
S.E.2d 774 (1974). 

Rate Scheme Held Unconstitutional. — The 
state regulatory scheme by which Utilities Com- 
mission sets rates for franchised carriers to 
charge the U.S. Army in transportation of 
household goods violates the national procure- 
ment policy and is an unconstitutional burden on 
the United States in the exercise of its constitu- 
tional powers. United States v. North Carolina 
Util. Comm’n, 352 F. Supp. 274 (E.D.N.C. 1972). 

Quoted in State ex rel. Utilities Comm’n vy. 
North Carolina Consumers Council, Inc., 18 N.C. 
App. 717, 198 S.E.2d 98 (1978). 

Cited in State ex rel. Utilities Comm’n v. 
Union Elec. Membership Corp., 3 N.C. App. 309, 
164 8.E.2d 889 (1968). 


§ 62-3. Definitions. — As used in this Chapter, unless the context otherwise 


requires, the term: 


(1) “Broker,” with regard to motor carriers of passengers, means any 
person not included in the term “motor carrier” and not a bona fide 
employee or agent of any such carrier, who or which as principal or 
agent engages in the business of selling or offering for sale any 
transportation of passengers by motor carrier, or negotiates for or 
holds himself, or itself, out by solicitation, advertisements, or 
otherwise, as one who sells, provides, furnishes, contracts, or arranges 
for such transportation for compensation, either directly or indirectly. 

(2) “Certificate” means a certificate of public convenience and necessity 
issued by the Commission pursuant to the provisions of this Chapter 


to a public utility. 


(3) “Certified mail’ means such mail only when a return receipt is 


requested. 


(4) “Charter party,’ with regard to motor carriers, means a group of 
persons who, pursuant to a common purpose and under a single 
contract, and at a fixed charge for the vehicle in accordance with the 
carrier’s tariff, lawfully on file with the Commission, have acquired the 
exclusive use of a passenger-carrying motor vehicle to travel together 
as a group from a point of origin to a specified destination or for a 
particular itinerary, either agreed upon in advance or modified by the 
chartering group after having left the place of origin. 

(5) “Commission” means the North Carolina Utilities Commission. 

(6) “Common carrier’ means any person which holds itself out to the 
general public to engage in transportation of persons or property for 
compensation, including transportation by train, bus, truck, boat or 
other conveyance, except as exempted in G.S. 62-260. 

(7) “Common carrier by motor vehicle” means any person which holds itself 
out to the general public to engage in the transportation by motor 
vehicle in intrastate commerce of persons or property or any class or 
classes thereof for compensation, whether over regular or irregular 
routes, except as exempted in G.S. 62-260. 

(8) “Contract carrier by motor vehicle” means any person which, under an 
individual contract or agreement with another person and with such 


additional persons as may be approved by the 


tilities Commission, 


engages in the transportation other than the transportation referred 
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to in subdivision (7) of this section, by motor vehicle of persons or 
a ea in intrastate commerce for compensation, except as exempted 
in G.S. 62-260. 

(9) “Contract carrier” means any person which under an individual contract 
or agreement with another person and with such additional persons as 
may be approved by the Utilities Commission, engages in the 
transportation of persons or property for compensation, except as 
exempted in G.S. 62-260. 

(10) “Foreign commerce” means commerce between any place in the United 
States and any place in a foreign country, or between places in the 
United States through any foreign country. 

(11) “Franchise” means the grant of authority by the Commission to any 
person to engage in business as a public utility or contract carrier, 
whether or not exclusive or shared with others or restricted as to terms 
and conditions and whether described by area or territory or not, and 
includes certificates and permits, and all other forms of licenses or 
orders and decisions granting such authority. 

(12) “Highway” means any road or street in this State used by the public 
or dedicated or appropriated to public use. 

(18) “Industrial plant’? means any plant, mill, or factory engaged in the 
business of manufacturing. 

(14) “Interstate commerce” means commerce between any place in a state 
and any place in another state or between places in the same state 
through another state. 

(15) “Intrastate commerce” means commerce between points and over a 
route or within a territory wholly within this State, which commerce 
is not a pany of a prior or subsequent movement to or from points 
outside of this State in interstate or foreign commerce, and includes all 
transportation within this State for compensation in interstate or 
foreign commerce which has been exempted by Congress from federal 
regulation. 

(16) “Intrastate operations” means the transportation of persons or 
property for compensation in intrastate commerce. 

(17) “Motor carrier’ means both a common carrier by motor vehicle and a 
contract carrier by motor vehicle. 

(18) “Motor vehicle” means any vehicle, machine, tractor, semi-trailer, or 
any combination thereof, which is propelled or drawn by mechanical 
power and used upon the highways within the State. 

(19) ‘Municipality’ means any incorporated community, whether 
designated in its charter as a city, town, or village. 

(20) “Permit” means a permit issued by the Commission pursuant to the 
provisions of this Chapter to a contract carrier by motor vehicle. 

(21) “Person” means a corporation, individual, copartnership, company, 
association, or any cgTntnetion of individuals or organizations doing 
business as a unit, and includes any trustee, receiver, assignee, lessee, 
or personal representative herent 

(22) “Private carrier’ means any person not included in the definitions of 
common carrier or contract carrier, which transports in intrastate 
commerce in its own vehicle or vehicles property of which such person 
is the owner, lessee, or bailee, when such transportation is for the 
purpose of sale, lease, rent, or bailment, or when such transportation 
is purely an incidental adjunct to some other established private 
business owned and operated by such person other than the 
transportation of property for compensation. 

(23) a. “Public utility” means a person, whether organized under the laws 

of this State or under the laws of any other state or country, now 
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or hereafter owning or operating in this State equipment or 

facilities for: 

1. Producing, generating, transmitting, delivering or furnishing 
electricity, piped gas, steam or any other like agency for the 
production of light, heat or power to or for the public for 
compensation; 

2. Diverting, developing, pumping, impounding, distributing or 
furnishing water to or for the Miblic for compensation, or 
operating a public sewerage system for compensation; 
provided, however, that the term “public utility” shall not 
include any person or company whose sole operation consists 
of selling water to less than 10 residential customers, except 
that any person or company which constructs a water system 
in a Subdivision with plans for 10 or more lots and which holds 
itself out by contracts or other means at the time of said 
construction to serve an area containing more than 10 
residential building lots shall be a public utility at the time of 
such planning or holding out to serve such 10 or more building 
lots, without regard to the number of actual customers 
connected. 

3. Transporting persons or property by street, suburban or 
interurban bus or railways for the public for compensation; 

4. Transporting persons or property by railways or motor vehicles, 
or any other form of transportation or express service for the 
public for compensation, except motor carriers exempted in 
G.S. 62-260, and except carriers by air; 

5. Transporting or conveying gas, crude oil or other fluid 
substance by pipeline for the public for compensation; 

6. Conveying or transmitting messages or communications by 
telephone or telegraph, or any other means of transmission, 
where such service is offered to the public for compensation. 


b. The term “public utility” shall for rate-making purposes include any 


person producing, generating or furnishing any of the foregoing 
services to another person for distribution to or for the public for 
compensation. 


c. The term “public utility” shall include all persons affiliated through 


stock ownership with a public utility doing business in this State 
as parent corporation or subsidiary corporation as defined in G.S. 
55-2 to such an extent that the Commission shall find that such 
affiliation has an effect on the rates or service of such public utility. 


d. The term “public utility,” except as otherwise expressly provided in 


this Chapter, shall not include a municipality, electric or telephone 
membership corporation or nonprofit water membership 
corporations financed by the Farmers Home Administration or any 
person not otherwise a public utility, who furnishes such service 
or commodity only to himself, his employees or tenants when such 
service or commodity is not resold to or used by others; provided, 
however, that any person, other than a nonprofit organization 
serving only its members, who distributes or provides utility 
service to his employees or tenants by individual meters or by other 
coin-operated devices with a charge for metered or coin-operated 
utility service shall be a public utility within the definition and 
meaning of this Chapter with respect to the regulation of rates and 
provisions of service rendered through such meter or coin-operated 
device imposing such separate metered utility charge. If any 
person conducting a public utility shall also conduct any enterprise 
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not a public utility, such enterprise is not subject to the provisions 


of this Chapter. 


e. The term “public utility’ shall include the University of North 
Carolina insofar as said University supplies telephone service, 
electricity or water to the public for compensation from the 
University Enterprises defined in G.S. 116-41.1(9). 

f. The term “public utility” shall include the Town of Pineville insofar 
as said town supplies telephone services to the public for 
compensation. The territory to be served by the Town of Pineville 
in furnishing telephone services, subject to the Public Utilities Act, 
shall include the town limits as they exist on May 8, 1978; and shall 
also include the area proposed to be annexed under the town’s 
ordinance adopted May 8, 1971, until January 1, 1975. 

(24) “Rate” means every compensation, charge, fare, tariff, schedule, toll, 
rental and classification, or any of them, demanded, observed, charged 
or collected by any public utility, for any service product or commodity 


offered by it to the public, and any rules, regulations, 
contracts affecting any such compensation, charge, 


ractices or 
are, tariff, 


schedule, toll, rental or classification. 

(25) “Route”? means the course or way which is traveled; the road or 
highway over which motor vehicles operate. 

(26) “Securities” means stock, stock certificates, bonds, notes, debentures, 
or other evidences of ownership or of indebtedness, and any assumption 


or guaranty thereof. 


(27) ‘Service’ means any service furnished by a public utility, including any 
commodity furnished as a part of such service and any ancillary service 
or facility used in connection with such service. . 

(28) The word “State” means the State of North Carolina; “state’’ means 


any state. 


(29) “Town” means any unincorporated community or collection of people 
having a geographical name by which it may be Gea known and 


is so generally designated. (1913, c. 127, s. 7; C. 


s. 1112(b); 1933, ¢. 


facet ea OU el) foot ces. cet da. CC. Oo, 917 L941, C.1OUne 
Rao oad Ge lio gec 4 oon, AU etl UO Gey Llod, S. Loy Lode. 
O30 4882012, loeb aCe bLooe sel 1do7 Cc. 1094. ss. 1.2: IOC ee pos, 
P054..8.0 1) CC. 04s 540. 1 Oo, Cid LossueLal) 


Editor’s Note. — The 1973 amendment added 
paragraph f to subdivision (23). 


Definitions Are Not Controlling Where 
Terms Are Used Elsewhere. — The definitions 
of “public utility” and “franchise” as contained 
in this section are not controlling in determining 
whether an agreement of a municipality consti- 
tutes a franchise or a license, since the defini- 
tions of the statute do not purport to be 
authoritative definitions of those terms as used 
elsewhere. Shaw v. City of Asheville, 269 N.C. 
90, 152 S.E.2d 139 (1967). 


Comparison of Definitions in Federal Motor 
Carrier Act and Bus Act of 1949. — See State 
ex rel. Utilities Comm’n v. Fleming, 235 N.C. 
660, 71 S.E.2d 41 (1952). 


Provision Not Retroactive. — The definition 
of “contract carrier” in the Bus Act of 1949 was 
definitive or regulatory and intended to be ap- 
plied prospectively with respect to applications 
for permits as contract carriers under the gen- 


eral provisions of the Bus Act, and had no bear- 
ing on or relation to the grandfather rights con- 
firmed in the act. To make these definitive and 
regulatory provisions retroactive so as to place 
a limitation on the rights of a carrier under the 
grandfather clause contained in the act, would 
be in contravention of his constitutional rights 
and contrary to due process of law. Moreover, 
such a construction would completely nullify the 
grandfather clause and make it feckless. State 
ex rel. Utilities Comm’n v. Fleming, 235 N.C. 
660, 71 S.E.2d 41 (1952). 


A common carrier by motor vehicle may be 
defined as a person who is not exempted from 
regulation under the provisions of 8 62-260, and 
who holds himself out to the general public to 
engage in transportation of persons or property 
for compensation. State ex rel. Utilities Comm’n 
v. J.D. McCotter, Inc., 16 N.C. App. 475, 192 
S.E.2d 629 (1972), aff’d, 283 N.C. 104, 194S.E.2d 
859 (1973). 
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What Constitutes a Contract Carrier. — See 
State ex rel. Utilities Comm’n v. Petroleum 
Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 526 
(1968). 

Requirements for Permit to Operate as Con- 
tract Carrier. — In addition to the statutory re- 
quirements of § 62-262 and subdivision (8) of this 
section, an applicant for a permit to operate as 
a contract carrier in North Carolina must con- 
form to the standards set forth by the Utilities 
Commission in Rule R2-15(b). State ex rel. Utili- 
ties Comm’n v. American Courier Corp., 8 N.C. 
App. 358, 174 S.E.2d 814 (1970). 

The definition of “contract carrier” includes 
charter service. State ex rel. Utilities Comm’n 
v. Fleming, 235 N.C. 660, 71 S.E.2d 41 (1952). 

Lessor of Vehicles Held Not Contract Car- 
rier. — Where the owner of trucks leased them 
to another corporation under an agreement 
requiring lessor to carry insurance and maintain 
the vehicles and giving lessee control over the 
operation of the trucks with right to use same 
exclusively for the transportation and delivery 
of lessee’s goods, the lessor was not a contract 
carrier within the meaning of the statute as it 
stood in 1949, since the lessor merely leased its 
vehicles and was not a carrier of any kind, and 
lessee was solely a private carrier, and therefore 
lessor was not liable for additional assessment 
at the “for hire’ rates under the statute. Equip- 
ment Fin. Corp. v. Scheidt, 249 N.C. 334, 106 
S.E.2d 555 (1959). 

“Franchise” Generally Is Not Limited as in 
This Section. — The term “franchise,” as used 
by the courts and by text writers, is not limited 
to a special right granted to a public utility, as 
it is defined in this section. Shaw v. City of Ashe- 
ville, 269 N.C. 90, 152 S.E.2d 189 (1967). 

And “Public Utility” under Former § 160-2 
Need Not Meet Definition of This Section. — 
The status of the grantee was a material factor 
in determining the validity of a grant of a fran- 
chise under the authority of former § 160-2, for 
that statute authorized municipal corporations 
to grant franchises only to “public utilities,” 
though it does not necessarily follow that such 
grantee must be the operator of a business with- 
in the definition of “public utility’’ contained in 
this section. Kornegay v. City of Raleigh, 269 
N.C. 155, 152 8.E.2d 186 (1967). 

Definition of “Public Utility” Cannot Be Ex- 
panded. — Neither the Commission nor the Su- 
preme Court has authority to add to the types 
of business defined by the legislature as public 
utilities. State ex rel. Utilities Comm’n v. Caro- 
lina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 

If Applicant Is Not “Public Utility,” Issu- 
ance of Certificate Is Nullity. — If an appli- 
cant’s proposed service is not within the 
definition of “public utility” contained in subdivi- 
sion (23) of this section, the issuance of a 
certificate of public convenience and necessity 
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by the Commission to the applicant would be a 
nullity. It would not supply a basis for a further 
order conferring upon the applicant a right 
which may be granted only to a public utility. 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

A mobile radio service falls clearly within 
the definition of “public utility” in subpara- 
graph 6 of paragraph a of subdivision (23). State 
ex rel. Utilities Comm’n v. Carolina Tel. & Tel. 
Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

Telephone Answering or Message Relaying 
Service Not a “Public Utility”. — Neither a tele- 
phone answering nor a message relaying service 
is a public utility within the purview of subdivi- 
sion (23) and cannot therefore be determinative 
upon the question of whether an applicant’s 
proposed telephone service is substantially the 
same as that of the existing franchise holder. 
State ex rel. Utilities Comm’n v. Two Way Radio 
Serv., Inc., 272 N.C. 591, 158 S.E.2d 855 (1968). 

Municipal corporations are specifically ex- 
cluded from the definition of a “public utility” 
in subdivision (23) of this section; consequently, 
a municipal corporation distributing and selling 
electric energy to its inhabitants, and to others 
in its vicinity, is not subject to regulation by the 
North Carolina Utilities Commission, and the 
provisions of this Chapter do not apply to it, ex- 
cept as otherwise expressly stated therein. Dale 
v. City of Morgantown, 270 N.C. 567, 155 S.E.2d 
136 (1967); State ex rel. Utilities Comm’n v. Hunt 
Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 (1972). 

A municipal corporation is specifically ex- 
cluded from the definition of a public utility un- 
der the provisions of subdivision (23)d of this 
section. State ex rel. Utilities Comm’n v. Town 
of Pineville, 13 N.C. App. 663, 187 S.E.2d 473 
(1972), aff'd, 17 N.C. App. 522, 195 S.E.2d 76 
(1978). 

Where parties constructed water mains from 
end of municipal lines to their properties, per- 
mitting others to tap into the mains, and the 
municipality installed meters and furnished wa- 
ter to the others directly, parties were not public 
utilities within the Public Utilities Act of 1933 so 
as to give the Utilities Commission jurisdiction. 
State v. New Hope Road Water Co., 248 N.C. 27, 
102 8.E.2d 377 (1958). 

Service. — As to “service” rendered in con- 
templation of former statute, see State v. An- 
drews, 191 N.C. 545, 132 S.E. 568 (1926). 

Service Up to Capacity Is Service to 
“Public”. — One offers service to the “public” 
within the meaning of subparagraph 6 of para- 
graph a of subdivision (23) when he holds him- 
self out as willing to serve all who apply up to 
the capacity of his facilities. It is immaterial, in 
this connection, that his service is limited to a 
specified area and his facilities are limited in ca- 
pacity. State ex rel. Utilities Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 
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Applied in City Coach Co. v. Gastonia Transit 
Co., 227 N.C. 391, 42 S.E.2d 398 (1947); State ex 
rel. Utilities Comm’n v. Chapel Hill Tel. Co., 12 
N.C. App. 5438, 183 S.E.2d 802 (1971); State ex rel. 
Utilities Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705, aff’d, 17 N.C. App. 727, 195 
S.E.2d 311 (1972); Domestic Elec. Serv., Ine. v. 
City of Rocky Mount, 285 N.C. 135, 203 S.E.2d 
838 (1974); State ex rel. Utilities Comm’n v. Caro- 
lina Forest Util., Inc., 21 N.C. App. 146, 203 
S.E.2d 410 (1974); State ex rel. Utilities Comm’n 
v. Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 
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Quoted in State ex rel. Utilities Comm’n v. 
Kenan Transport Co., 10 N.C. App. 626, 179 
S.E.2d 799 (1971); State ex rel. Utilities Comm’n 
v. North Carolina Consumers Council, Inc., 18 
N.C. App. 717, 198 S.E.2d 98 (1973). 


Stated in State ex rel. Utilities Comm’n v. At- 
lantic Coast Line R.R., 268 N.C. 242, 150 S.E.2d 
386 (1966). 


Cited in Duke Power Co. v. City of High Point, 
22 N.C. App. 91, 205 S.E.2d 774 (1974). 


S.E.2d 181 (1974). 


§ 62-4. Applicability of Chapter. — This Chapter shall not terminate the 
preexisting Commission or appointments thereto, or any certificates, permits, 
orders, rules or regulations issued by it or any other action taken by it, unless 
and until revoked by it, nor affect in any manner the existing franchises, 
territories, tariffs, rates, contracts, service regulations and other obligations and 
rights of public utilities, unless and until altered or modified by or in accordance 
with the provisions of this Chapter. (1968, c. 1165, s. 1.) 


§§ 62-5 to 62-9: Reserved for future codification purposes. 


ARTICLE 2. 
Organization of Utilities Commission. 


§ 62-10. Number, appointment and terms of commissioners; chairman; 
vacancies; compensation; practice of law prohibited. — The North Carolina 
Utilities Commission shall consist of five commissioners who shall be appointed 
by the Governor. The terms of the commissioners now serving shall expire at 
the conclusion of the term for which they were appointed. The appointments to 
fill the term expiring on July 1, 1968, and the two terms expiring July 1, 1965, 
shall be for eight years, and the appointments to fill the two terms expiring July 
1, 1967, shall be for two years, and thereafter for eight years, with two regular 
eight-year terms expiring on July 1 of each fourth year after July 1, 1965, and 
the fifth term expiring on July 1 of each eighth year after July 1, 1963. The term 
of office of utilities commissioners thereafter shall be eight years, commencing 
on July 1 of the year in which the predecessor term expired, and ending on July 
1 of the eighth year thereafter. A commissioner in office shall continue to serve 
until his successor is duly appointed and qualifies but such hold over shall not 
affect the expiration date of such succeeding term. On July 1, 1963, one of the 
commissioners shall be designated by the Governor to serve as chairman of the 
Commission until July 1, 1965, and on Julv 1, 1965, and every four years 
thereafter, one of the commissioners shall be designated by the Governor to 
serve as chairman of the Commission for the succeeding four years and until 
his successor is appointed and qualifies. In case of death, incapacity, resignation 
or vacancy for any other reason in the office of any commissioner or the 
chairman prior to the expiration of his term of office or the time for which he 
was designated as chairman, his successor shall be appointed by the Governor 
to fill the unexpired term. The salary of each commissioner shall be the same 
as that fixed from time to time for the judges of the superior court except that 
the commissioner designated as chairman shall receive one thousand dollars 
($1,000) additional per annum. The prohibition of the practice of law by judges 
provided in G.S. 7-59 shall also apply to members of the Commission. (1941, c. 
91,8. 2, 1949; c: 1009, 8. 1; 1959,.c. 1319; 1968, ¢..1165, 8,1) 1967, c. 1238.) 
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Cross Reference. — See Editor’s note to § ties Commission was transferred to the Depart- 
62-1. ment of Commerce by § 1438A-174, enacted by 
Editor’s Note. — Section 7-59, referred to Session Laws 1971, c. 864. 
near the end of this section, was repealed by Applied in State ex rel. Utilities Comm’n v. 
Session Laws 1969, c. 1190, s. 57. Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 


State Government Reorganization. — Utili- S.E.2d 181 (1974). 


§ 62-11. Oath of office. — Each utilities commissioner before entering upon 
the duties of his office shall file with the Secretary of State his oath of office 
to support the Constitution and laws of the United States and the Constitution 
and laws of the State of North Carolina, and to well and truly perform the duties 
of his said office as utilities commissioner, and that he is not the agent or 
attorney of any public utility, or an employee thereof, and that he has no interest 
in ap amie ity. (1938, c. 184, s. 5; 1935, c. 280; 1939, c. 404; 1941, c. 97; 1963, 
em lbp, Sarl 


§ 62-12. Organization of Commission; adoption of rules and regulations 
therefor. — To facilitate the work of the Commission and for administrative 
purposes, the chairman of the Commission, with the consent and approval of the 
Commission, may organize the work of the Commission in several hearing 
divisions and operating departments and may designate a member of the 
Commission as the head of any division or divisions and assign to members of 
the Commission various duties in connection therewith. Subject to the provisions 
of the State Personnel Act (Article 2 of Chapter 148 of the General Statutes), 
the Commission shall prepare and adopt rules and regulations governing the 
personnel, departments or divisions and all internal affairs and business of the 
Commission. (1941, c. 97, s. 3; 1949, c. 1009, s. 2; 1957, c. 1062, s. 1; 1963, c. 1165, 
See 


Editor’s Note. — Article 2, Chapter 143 re- as to State Personnel System see 88 126-1 
ferred to in this section, was repealed by Session through 126-12. 
Laws 1965, c. 640, s. 1. For present provisions 


§ 62-13. Chairman to administer and execute internal rules and 
regulations, and direct staff. — (a) In order to carry out the administrative 
purposes and objectives necessary for the efficient operation of the internal 
affairs and activities of the Commission, the chairman shall be the chief 
executive and administrative officer of the Commission, and shall execute, 
administer and carry out the rules and regulations prepared and adopted by the 
Commission governing the personnel, departments, or divisions and the internal 
affairs and business of the Commission. 


(b) The chairman shall determine whether matters pending before the 
Commission shall be heard initially by the full Commission, by a division of the 
Commission or by a hearing commissioner or hearing examiner and shall assign 
the members of the Commission to proceedings. The chairman may hear and 
determine, or assign to a single commissioner or division for decision, any 
procedural motion or petition made prior to hearings on the merits of the 
proceedings, including continuances, extensions, joinders, amendments, motions 
to strike, orders for examinations and depositions, temporary orders and other 
motions and orders of a similar nature not determinative of the merits of the 
controversy. 


(c) The chairman acting alone, or any three commissioners, may initiate any 


investigations, complaints or any other proceedings within the jurisdiction of the 
Commission. 
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(d) The chairman shall be solely responsible for and charged with the duties 
of authorizing and approving all maintenance, subsistence and travel expense 
of all members of the Commission and its employees, and such expense shall 
be certified by the persons who incur same; the chairman shall not approve any 
such expense unless he is satisfied that it was incurred for necessary business 
of the Commission and the chairman may require the department or division 
heads to certify to him approval of such expense for employees in their 
i caine or divisions. (1941, c. 97, s. 4; 1957, c. 1062, s. 2; 19638, c. 1165, s. 


§ 62-14. Economic and statistical studies. — The Commission shall make 
economic and financial studies and surveys of the public utility services in the 
State and evaluations of future needs for such services, and shall establish an 
economics and planning section within the Commission staff to compile financial 
and economic data and statistics and to perform economic research and analysis 
for the Commission. (1963, c. 1165, s. 1.) 


Cross Reference. — See Editor’s note to § 


§ 62-15. Authority of Commission to employ technically qualified 
personnel. — The Commission is authorized and empowered to employ 
technically quae personnel to serve as members of its staff and under its 
direction and supervision, including a communications engineer, an electrical 
onenesr a gas and water engineer, a director of accounting, a director of traffic, 
a director of economics and planning, a transportation expert and such other 
experts as the Commission may determine to be necessary in the proper 
discharge of the Commission’s duties as prescribed by law. (1949, c. 1009, s. 3; 
1963,.c. 1165, s. 1.) 


Cross Reference. — See Editor’s note to 8 Editor’s Note. — For brief comment on sec- 
62-1. tion, see 27 N.C.L. Rev. 489. 


§ 62-16. Special investigators; clerical assistance. — The Commission shall 
be allowed such stenographic and other clerical assistance, and special 
investigators, as it may require for the performance of the duties and functions 
of the said office, to be established and fixed by such department, bureau, or 
other State agency as may be charged by law with the duty of determining the 
extent of such assistance in said departments. All such stenographers, clerks, 
assistants, and special investigators so provided for shall be appointed by the 
Commission and subject to removal or discharge by it. The salaries and 
compensation of such personnel shall be fixed in the manner provided by law 
for fixing and regulating salaries and compensation by other State departments. 
(1933s Ge lots, 14561941 07s 196a2en)1 65582 1:) 


§ 62-17. Annual reports; monthly or quarterly release; publication of 
procedural orders and decisions. — (a) It shall be the duty of the Commission 
to make and publish annual reports to the Governor of Commission activities, 
including copies of its general orders and regulations, comparative statistical 
data on the operation of the various public utilities in the State, comparisons of 
rates in North Carolina with rates elsewhere, a detailed report of its 
investigative division, a review of significant developments in the fields of utility 
law, economics and planning, a report of pending matters before the 
Commission, and a digest of the principal decisions of the Commission and the 
North Carolina courts affecting public utilities. A monthly or quarterly release 
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of such information shall be made if the Commission deems it advisable or if 
the Governor shall so request. 

(b) The Commission shall publish in a separate volume at least once each year 
its final decisions made on the merits in formal proceedings before the 
Commission, and may include significant procedural orders and decisions. (1899, 
ce 1lO4hsy27 Revi sell itr OliiceZlivsson1 olsen 10%s1-'C. 8: s: 1065; 1933, 
Colb4 4s eOmLOAlmie: O71 19a CsvGLWwloot, Ge blog 8.15"196a, \¢. 1165,"s. 1.) 


Matters of Public Record. — Reports of the _ record, of which the courts therein will take judi- 
Corporation Commission (now Utilities Commis- cial notice. Staton v. Atlantic Coast Line R.R., 
sion) of North Carolina are matters of public 144 N.C. 185, 56 S.E. 794 (1907). 


§ 62-18. Records of receipts and disbursements; payment into treasury. — 
(a) The Commission shall keep a record showing in detail all receipts and 
disbursements. 

(b) All license fees and seal taxes, all money received from fines and penalties, 
and all other fees paid into the office of the Utilities Commission shall be turned 
in to the State treasury. (1899, c. 164, ss. 26, 38, 34; Rev., ss. 1114, 1115; C. S., 
ss. 1068, 1064; 1933, c. 184).s. 8; 1941, c:.97; 1963, c. 1165, s. 1.) 


§ 62-19. Public record of proceedings; chief clerk; seal. — (a) The 
Commission shall keep in its office at all times a record of its official acts, 
rulings, determinations and transactions, which shall be public records of the 
State of North Carolina. 

(b) The Commission shall have and appoint a chief clerk, who shall file with 
the Secretary of State an oath of office similar to that prescribed for utilities 
commissioners. The Commission may appoint a deputy clerk to act in the absence 
of the chief clerk, who shall also file such oath with the Secretary of State. The 
chief clerk and such deputy clerk shall serve at the pleasure of the Commission. 

(c) The Commission shall have and adopt a seal with the words “North 
Carolina Utilities Commission” and such other design as it may prescribe 
engraved thereon by which it shall authenticate its proceedings and of which 
the courts shall take judicial notice. Where an exemplified copy of Commission 
records and proceedings is required for full faith and credit outside of the State, 
such records and proceedings shall be attested by the chief clerk, or deputy clerk, 
and the seal of the Commission annexed, and there shall be affixed a certificate 
of a member of the Commission that the said attestation is in proper form. Such 
exemplification shall constitute an authenticated or exemplified copy of an 
official record of a court of record of the State of North Carolina. (1938, c. 134, 
S8a13;.15; 1941 -c..97;.1963. ce liboasas) 


§ 62-20. Assistant attorney general and staff attorneys assigned to Utilities 
Commission; to represent public; employment of additional attorneys, expert 
witnesses, office and clerical help. — The Attorney General shall assign an 
assistant attorney general and such staff attorneys as may be necessary to the 
handling of matters and proceedings before the Commission, who shall be under 
the direction of the Attorney General. Such assistant attorney general shall be 
assigned the duty and responsibility, when the Attorney General deems it to be 
advisable in the public interest, of intervening in proceedings before the 
Commission on behalf of the using and consuming public, including utility users 
generally and agencies of the State, such appearances including, but not pens 
limited to, rate applications, rate changes and curtailments of service. He sha 
also have the authority to institute and originate Uae eetaat before the 
Commission in the name of the State, its agencies and citizens, in all matters 
within the jurisdiction of the Commission, and shall have authority to appear 
before such other State and federal agencies and courts as he deems advisable 
on behalf of the State and its agencies and citizens in all matters affecting public 
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utility services. He shall have the assistance and cooperation of the 
Commission’s staff, when available, and access to the Commission’s books, 
records, studies and reports. In the performance of the duties set forth in this 
section the Attorney General shall have the right to employ additional attorneys, 
expert witnesses and office and clerical help and to incur expenses in connection 
therewith, and the compensation and expenses therefor shall be paid from the 
Contingency and Emergency Fund. The Commission shall furnish the Attorney 
General with copies of all applications, petitions and pleadings filed with it by 
public utilities doing business in this State or by any other persons in matters 
affecting the duties under this section. (1949, c. 989, s. 1; c. 1029, s. 3; 1959, ¢. 
400; 1963, c. 1165, s. 1.) 


Cross Reference. — See Editor’s note to 8 Comm’n v. General Tel. Co., 12 N.C. App. 598, 
62-1. 184 §.E.2d 526 (1971). 

Editor’s Note. — For brief comment on earlier Cited in State ex rel. Utilities Comm’n v. 
section, see 27 N.C.L. Rev. 489. Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 

Applied in State ex rel. North Carolina Util. 189 S.E.2d 777 (1972); State ex rel. Utilities 
Comm’n v. Old Fort Finishing Plant, 264 N.C. Comm’nv. United Tel. Co. of the Carolinas, Inc., 
416, 142 S.E.2d 8 (1965); State ex rel. Utilities 15)N.C. App. 740, 190 S.E.2d 656 (1972). 


§ 62-21. Commission attorney. — (a) The Commission is authorized to 
employ an attorney, to be known as the Commission attorney, to perform legal 
services for the Commission in proceedings and matters before the Commission, 
and to do research with respect to applicable utility laws for and on behalf of 
the Commission. The Commission attorney shall represent the Commission on 
appeal from any Commission orders and shall represent the Commission before 
the various State and federal agencies and courts. He shall perform such other 
legal services for the Commission as the chairman and the members of the 
Commission shall request. 

(b) In any hearing or proceeding in which the Commission exercises any 
function judicial in nature, the Commission attorney, by leave of the 
Commission, may appear before the Commission in connection with the 
De etna of evidence and as an advocate, but after such leave is granted, 

e shall not advise with the Commission or participate in any manner in the 
determination or adjudication by the Commission of the issues in such hearing 
or proceeding. (1968, c. 1165, s. 1.) 


Cross Reference. — See Editor’s note to § 
62-1. 


§ 62-22. Utilities Commission and Department of Revenue to coordinate 
facilities for rate making and taxation purposes. — The Commission, at the 
request of the Department of Revenue, shall make available to the Department 
RTS the services of such of the personnel of the Commission as may be 
desired and required for the purpose of furnishing to the Department of 
Revenue advice and information as to the value of properties of public utilities, 
the valuations of which for ad valorem taxation are required by law to be 
determined by the Department of Revenue. It shall be the duty of the 
Commission and the Department of Revenue, with regard to the assessment and 
valuation of properties of public utilities doing business in North Carolina, to 
coordinate the activities of said agencies so that each of them shall receive the 
benefit of the exchange of information gathered by them with respect to the 
valuations of public utilities property for rate making and taxation RUFROBES. 
and the facilities of each of said agencies shall be made fully available to both 
of them. (1949, c. 1029, s. 3; 1963, c. 1165, s. 1; 1973, c. 476, s. 193.) 
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Editor’s Note. — The 1973 amendment substi- 

tuted “Department of Revenue’ for “State 

Baard of Assessment” throughout the section. 
§ 62-23. Commission as an administrative board or agency. — The 


Commission is hereby declared to be an administrative board or agency of the 
General Assembly created for the principal purpose of carrying out the 
administration and enforcement of this Chapter, and for the promulgation of 
rules and regulations and fixing utility rates pursuant to such administration; 
and in carrying out such purpose, the Commission shall assume the initiative 
in performing its duties and responsibilities in securing to the people of the State 
an efficient and economic system of public utilities in the same manner as 
commissions and administrative boards generally. In proceedings in which the 
Commission is exercising functions judicial in nature, it shall act in a judicial 
capacity as provided in G.S. 62-60. The Commission shall separate its 
administrative or executive functions, its rule making functions, and its 
functions judicial in nature to such extent as it deems practical and advisable 
in the public interest. (1963, c. 1165, s. 1.) 


§§ 62-24 to 62-29: Reserved for future codification purposes. 


ARTICLE 3. 
Powers and Duties of Utilities Commission. 


§ 62-30. General powers of Commission. — The Commission shall have and 
exercise such general power and authority to supervise and control the putklic 
utilities of the State as may be necessary to carry out the laws providing for 
their regulation, and all such other powers and duties as may be necessary or 
incident to the proper discharge of its duties. (1983, c. 134, s. 2; 1941, c. 97; 1968, 


emo, cel} 


Editor’s Note. — For comment on this and the 
subsequent section, see 12 N.C.L. Rev. 292. 


Legislative Power to Regulate Public Utili- 
ties. — The general power of the legislature to 
provide reasonable rules and_ regulations, 
directly or through a commission, has been 
upheld in Atlantic Express Co. v. Wilmington & 
Weldon R.R., 111 N.C. 468, 16 S.E. 393, 832 Am. 
St. R. 805 (1892); Corporation Comm’n v. Sea- 
board Air Line Sys., 127 N.C. 283, 87 S.E. 266 
(1900). See Corporation Comm’n v. Railroad, 187 
N.C. 1, 49 §.E. 191 (1904). 


The power of the legislature, either directly or 
through appropriate governmental agencies, to 
establish reasonable regulations for public ser- 
vice corporations in matters affecting the public 
interests is now universally recognized, and the 
principle has been approved in well considered 
decisions dealing directly with the question. Cor- 
poration Comm’n v. Railroad, 187 N.C. 1, 49 S.E. 
191 (1904); Corporation Comm’n v. Railroad, 140 
N.C. 239, 52 S.E. 941 (1905); Atlantic Coast Line 
R.R. v. City of Goldsboro, 155 N.C. 356, 71 S.E. 
514 (1911), aff'd, 232 U.S. 548, 34 S. Ct. 364, 58 
L. Ed. 721 (1914); In re Southern Pub. Util. Co., 
179 N.C. 151, 101 S.E. 619 (1919). 


The reason for strict regulation of public 
utilities is that they are either monopolies by 
nature or given the security of monopolistic au- 
thority for better service to the public. The pub- 
lic is best served in many circumstances where 
destructive competition has been removed and 
the utility is a regulated monopoly. State ex rel. 
Utilities Comm’n v. Carolina Coach Co., 260 
N.C. 48, 132 S.E.2d 249 (1968). 


No Interference with Interstate Commerce. 
— The former Railroad Commission, being con- 
cerned solely in domestic affairs and trade, did 
not interfere with interstate commerce. State ex 
rel. Caldwell v. Wilson, 121 N.C. 425, 28 S.E. 554 
(1897). 


The Commission has no jurisdiction over 
parties unless they are public utilities within 
the meaning of the statute. State ex rel. North 
Carolina Util. Comm’n v. New Hope Rd. Water 
Co., 248 N.C. 27, 102 S.E.2d 377 (1958). 


Whether there shall be competition in any 
given field and to what extent is largely a mat- 
ter of policy committed to the sound judgment 
and discretion of the Commission. The Commis- 
sion must maintain a reasonable balance to see 
that the public is adequately served and at the 
same time to see that the public and the public 
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utilities involved are not prejudiced by the ef- 
fects which flow from excessive competition 
brought about by excessive services. State ex 
rel. Utilities Comm’n v. Carolina Coach Co., 260 
N.C. 43, 182 S.E.2d 249 (1968). 

Commission Can Authorize Sale of Facili- 
ties of Power Company to Municipality. — A 
power company, with the consent and approval 
of the Commission, has the right to sell its facili- 
ties to a city, and thereby permit the city to as- 
sume the obligation for meeting the public 
convenience and necessity for the service 
theretofore rendered by the power company. 
The Commission has not only the authority but 
the duty to pass upon such a contract and to 
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determine whether or not it is in the public inter- 
est to permit its consummation. State ex rel. 
North Carolina Util. Comm’n v. Casey, 245 N.C. 
297, 96 S.E.2d 8 (1957); Duke Power Co. v. Blue 
Ridge Elec. Membership Corp., 253 N.C. 596, 117 
S.E.2d 812 (1961). 

Applied in City Coach Co. v. Gastonia Transit 
Co., 227 N.C. 391, 42 S.E.2d 398 (1947). 

Stated in State ex rel. Utiliites Comm’n v. Gen- 
eral Tel. Co., 17 N.C. App. 727, 195 S.E.2d 311 
(1973). 

Cited in State ex rel. Utilities Comm’n v. 
Union Elec. Membership Corp., 3 N.C. App. 309, 
164 8.E.2d 889 (1968). 


§ 62-31. Power to make and enforce rules and regulations for public 
utilities. — The Commission shall have and exercise full power and authority 
to administer and enforce the provisions of this Chapter, and to make and 
enforce reasonable and necessary rules and regulations to that end. (1907, c. 469, 
Sold Lol OAC. Al SA ise LUal, L055, Ga lo4s ss o; 1941,'c..97: 194 Taw 00s: 
Sie so ACL OS Sao lcOoeCs LLODAS. Le) 


Legislative Intent. — There was no intention 
to give a schedule of the thousands of appliances 
used in handling the business of common car- 
riers nor to enumerate the countless dealings 
between them and their patrons, which the for- 
mer Corporation Commission should supervise. 
The clearly declared purpose was to put the con- 
trol and supervision of the whole matter in the 
hards of an impartial commission, with power to 
make reasonable rules and orders, subject to the 
right of appeal by either party, the shipper or the 
carrier, to the courts, instead of leaving such 
dealing to the unrestricted will of the carrier. 
Corporation Comm’n v. Railroad, 189 N.C. 126, 
51 8.E. 793 (1905). 

Power to Make Orders and Regulations. — 
The former Corporation Commission was given 
the power to make orders and regulations for 
the safety, ete., of shippers or patrons of any 
public service corporation. Tilley v. Norfolk & 
Wa By.7.162 NG 37, 1159.1.994, (1913). 

Commiscion Has Jurisdiction io Investigate 
with or without Complaint. — The Commission 
had the jurisdiction to investigate, upon 
complaint or upon its own initiative without 
complaint, to determine whether any motor car- 
rier was operating in viclation of the provisions 
of the Bus Act of 1949, as amended. State ex rel. 
North Carolina Util. Comm’n v. McKinnon, 254 
N.C. 1, 118 S.E.2d 134 (1961). 

Commission Need Not Make Finding That 
Rule Is Reasonable and Necessary. — In adopt- 


ing a rule pursuant to this section, the Utilities 
Commission need not make a finding of fact that 
the rule is reasonable and necessary in order for 
it to administer and enforce the provisions of the 
Public Utilities Act. State ex rel. Utilities 
Comm’n v. Associated Petroleum Carriers, 13 
N.C. App. 554, 186 S.E.2d 612 (1972). 

Rule Denying Rights under Grandfather 
Clause. — The Utilities Commission did not have 
the power to promulgate a rule and then to inter- 
pret or enforce the rule in such manner as to 
deny the exercise of rights which the legislature 
in clear and express terms preserved to all motor 
vehicle carriers of property who were in bona 
fide operation on January 1, 1947, and who met 
the additional requirements contained in the Bus 
Act of 1949. State ex rel. Utilities Comm’n v. 
Fox, 239 N.C. 253, 79 S.H.2d 391 (1954). 

Cited in State ex rel. North Carolina Util. 
Comm’n v. Carolina Coach Co., 261 N.C. 384, 134 
S.E.2d 689 (1964); State ex rel. Utilities Comm’n 
v. Union Elec. Membership Corp., 3 N.C. App. 
309, 164 S.E.2d 889 (1968); State ex rel. Utilities 
Comm’n vy. Kenan Transport Co., 10 N.C. App. 
626, 179 S.E.2d 799 (1971); State ex rel. Utilities 
Comm’n vy. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972); State ex rel. Utilities Comm’n 
v. J.D. McCotter, Inc., 16 N.C. App. 475, 192 
S.E.2d 629 (1972), aff’d, 283 N.C. 104, 194 8.E.2d 
859 (1973). 


§ 62-32. Supervisory powers; rates and service. — (a) Under the rules 
herein prescribed and subject to the limitations hereinafter set forth, the 
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Commission shall have general supervision over the rates charged and service 
rendered by all public utilities in this State. 

(b) The Commission is hereby vested with all power necessary to require and 
compel any public utility to prove and furnish to the citizens of this State 


reasonable service of the kin 


it undertakes to furnish and fix and regulate the 


reasonable rates and charges to be made for such service. (19138, c. 127, s. 7; C. 
S., S. 1112(b)}1938, ¢. 134,'s..3; 1937, c) 1085822; 1941, cc. 59, 97; 1959, c. 639, 


Se1Z7)19638) cel165."s18) 


I. General Consideration. 
II. Railroads and Other Common Carriers. 
III. Telephone and Telegraph Companies. 


I. GENERAL CONSIDERATION. 


Cross References. — See note to § 62-118. As 
to report from municipality operating own utili- 
ties, see § 62-47. 

Editor’s Note. — For note on control of public 
utilities through zoning ordinances, see 42 N.C. 
L. Rev. 761 (1964). 

This section is similar to former § 1035 of the 
Consolidated Statutes. Many of the following 
cases dated prior to 1963 were decided under 
that section and are given as an aid in construing 
the present law, but should be considered in the 
light of the former law. 

Right of State to Regulate. — The right of the 
State to establish regulations for public service 
corporations, and over business enterprises in 
which the owners, corporate or individual, have 
devoted their property to a public use, and to 
enforce these regulations by appropriate pen- 
alties, is firmly established. Efland v. Southern 
Ry., 146 N.C. 135, 59 S.E. 355 (1907). See Whiting 
Mfg. Co. v. Carolina Aluminum Co., 207 N.C. 52, 
175 S.E. 698 (1934). 

Purpose of Regulation. — An uncontrolled 
legal monopoly in an essential service leads, nor- 
mally and naturally, to poor service and exorbi- 
tant charges. To prevent such result, the 
legislature has conferred upon the Utilities Com- 
mission the power to police the operations of the 
utility company so as to require it to render ser- 
vice of good quality at charges which are reason- 
able. State ex rel. Utilities Comm'n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

With public utilities the State has undertaken 
to protect the public from the customary conse- 
quences of monopoly by making the rates and 
services of the certificate holder subject to regu- 
lation and control by the Utilities Commission. 
In re Certificate of Need for Aston Park Hosp., 
282 N.C. 542, 193 S.E.2d 729 (1973). 

Classification Must Not Be Arbitrary. — As 
to intrastate or domestic matters, the General 
Assembly has the right to establish regulations 
for public service corporations and for business 
enterprises in which the owners have devoted 
their property to public use, and to apply these 
regulations to certain classes of pursuits and 
occupations, imposing these requirements 
equally on all members of a given class, the 
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limitation of this right of classification being 
that the same must be on some reasonable 
ground that bears a just and proper relation to 
the attempted classification and is not a mere 
arbitrary selection. Efland v. Southern Ry., 146 
N.C. 135, 59 S.E. 355 (1907). 


Property of Utility Is Private Property and 
Business Is Private Business. — Notwithstand- 
ing the authority of the Commission to regulate 
its services and rates, and other matters inciden- 
tal thereto, the property of the utility is private 
property and the business is private business. 
Except as otherwise provided, expressly or by 
reasonable implication, in this Chapter, a utility 
is free to manage its property and business as 
it sees fit and the Commission may not restrict, 
or control, the discretion of the board of 
directors in the acquisition of property, or in the 
price paid for it. State ex rel. Utilities Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 


Authority to Allow Use of Availability 
Charge. — The Utilities Commission has juris- 
diction and authority to allow the use of an 
availability charge in a rate schedule for a recre- 
ational subdivision, should any be deserved. 
State ex rel. Utilities Comm’n v. Carolina Forest 
Util., Inc., 21 N.C. App. 146, 208 S.E.2d 410 
(1974). 


The contractual obligation to provide water 
service to a recreational subdivision as well as 
the actual delivery thereof directly affect a util- 
ity’s ability to function as a utility. State ex rel. 
Utilities Comm’n v. Carolina Forest Util., Inc., 
21 N.C. App. 146, 203 S.E.2d 410 (1974). 


Landowners in a recreational subdivision who 
pay availability charges are “consumers” or 
stand in a consumer-like relationship to the util- 
ity providing water service. State ex rel. Utilities 
Comm’n v. Carolina Forest Util., Inc., 21 N.C. 
App. 146, 203 S.E.2d 410 (1974). 


Scope of Power Delegated to Commission 
Not a Federal Question. — Whether a regula- 
tion of a state railroad commission otherwise le- 
gal is arbitrary and unreasonable because 
beyond the scope of the power delegated to the 
commission is not a federal question. Atlantic 
Coast Line R.R. v. North Carolina Corp. 
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Comm’n, 206 U.S. 1, 27S. Ct. 585, 51 L. Ed. 933 
(1907). 

Fees and Charges Made by Municipaiity. — 
The North Carolina Utilities Commission has no 
jurisdiction to fix or supervise the fees and 
charges to be made by a municipality for connec- 
tions with a city sewerage system, either within 
or without its corporate limits. Atlantic Constr. 
Co. v. City of Raleigh, 230 N.C. 365, 53 S.E.2d 
165 (1949). See Town of Grimesland v. City of 
Washington, 234 N.C. 117, 66 8.E.2d 794 (1951). 

A rider approved by the Commission, which 
provided that the utility involved in a rate hear- 
ing would meter the protesting municipalities 
separately for purchases by the municipalities 
for normal resale and purchases by the 
municipalities for resale to industrial users, but 
which contained a provision that the municipali- 
ties were free to contract in respect to the price 
they would require the industrial users to pay, 
did not fix the rate at which the municipalities 
would be required to sell to industrial users in 
violation of the statute. State ex rel. North Caro- 
lina Util. Comm’n v. Municipal Corporations, 243 
N.C. 198, 90 S.E.2d 519 (1955). 

A sanitary district which, as a part of its func- 
tions, furnishes drinking water to the public and 
also filtered water for industrial consumers is a 
quasi-municipal corporation, and is not under the 
control and supervision of the North Carolina 
Utilities Commission as to services or rates. 
Halifax Paper Co. v. Roanoke Rapids San. Dist., 
232 N.C. 421, 61 S.E.2d 378 (1950). 

Applied in City Coach Co. v. Gastonia Transit 
Co., 227 N.C. 391, 42 S.E.2d 398 (1947); Fulghum 
v. Town of Selma, 238 N.C. 100, 76 S.E.2d 368 
(1953); State ex rel. North Carolina Util. Comm’n 
v. City of Wilson, 252 N.C. 640, 114 S.E.2d 786 
(1960). 

Quoted in State ex rel. Utilities Comm’n 
V. Morgane sit N.Ca Zon (i S.12d 405 
(1970). 

Cited in State ex rel. Utilities Comm’n v. Nello 
L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966); 
State ex rel. Utilities Comm’n v. Two Way Radio 
Serv., Inc., 272 N.C. 591, 158 S.E.2d 855 (1968); 
State ex rel. Utilities Comm’n v. Union Elec. 
Membership Corp., 3 N.C. App. 309, 164 S.E.2d 
889 (1968). 


II. RAILROADS AND OTHER COM- 
MON CARRIERS. 


Legislature May Regulate Directly or 
Indirectly. — Railroad companies from the pub- 
lic nature of the business by them carried on, and 
the interest which the public has in their opera- 
tion, are subject as to their State business to 
State regulation, which may be exerted either 
directly by the legislative authority or by ad- 
ministrative bodies endowed with power to that 
end. Atlantic Coast Line R.R. v. North Carolina 
Corp. Comm’n, 206 U.S. 1, 27S. Ct. 585, 51 L. Ed. 
933 (1907). 
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Rate-Fixing Power May Be Delegated. — 
The General Assembly has the power to estab- 
lish a commission to supervise and regulate the 
rates of common carriers. Atlantic Express Co. 
v. Wilmington & Weldon R.R., 111 N.C. 468, 16 
S.E. 393 (1892); Corporation Comm’n v. Seaboard 
Air Line Sys. (Rate Case), 127 N.C. 283, 37 S.E. 
266 (1900); Corporation Comm’n v. Railroad, 137 
N.C. 1, 49 S.E. 191 (1904), aff’d, 206 U.S. 1, 27 
S. Ct. 585, 51 L. Ed. 933 (1907); Corporation 
Comm’n v. Railroad (“Track Scales Case’’), 139 
N.C. 126, 51 S.E. 793 (1905); Corporation Comm. 
v. Railroad, 140 N.C. 239, 52 S.E. 941 (1905). 

When State May Regulate Interstate Com- 
merce. — The power of Congress over com- 
merce between the states is, as a general rule, 
exclusive, and its inaction is equivalent to a dec- 
laration that it shall be free from any restraint 
which it has the right to impose, except by 
such statutes as are passed by the states for 
the purpose of facilitating the safe trans- 
mission of goods and carriage of passen- 
gers, and are not in conflict with any valid 
federal legislation. Morris-Scarboro-Moffitt 
Co. v. Southern Express Co., 146 N.C. 
167, 59 S.E. 667 (1907). 

General Power of Commission over Rail- 
roads. — The former Corporation Commission 
had general control and supervision of all rail- 
road corporations. Tilley v. Norfolk & W. Ry., 
162 N.C. 37, 77 S.E. 994 (19138). 

Power to Appraise and Assess. — The former 
Corporation Commission was not clothed with 
the power of appraising and assessing railroad 
property. Southern Ry. v. North Carolina Corp. 
Comm'n, 97 F. 518 (E.D.N.C. 1899). 

When Power to Regulate Arbitrarily Exer- 
cised. — The public power to regulate railroads 
and the private right of ownership of such prop- 
erty coexist, and the one does not destroy the 
other; and where the power to regulate is so 
arbitrarily exercised as to infringe the rights of 
ownership the exertion is void because repug- 
nant to the due process and equal protection 
clauses of the Fourteenth Amendment. Atlantic 
Coast Line R.R. v. North Carolina Corp. 
Comm’n, 206 U.S. 1, 27 S. Ct. 585, 51 L. Ed. 933 
(1967). 

When Duty of Railroad Entails Pecuniary 
Loss. — The State has power to compel a rail- 
road company to perform a particular and speci- 
fied duty necessary for the convenience of the 
public even though it may entail some pecuniary 
loss. Atlantic Coast Line R.R. v. North Carolina 
Corp. Comm’n, 206 U.S. 1, 27S. Ct. 585, 51 L. Ed. 
933 (1907). 


Ill. TELEPHONE AND TELEGRAPH 


COMPANIES. 
Telephone Company Subject to State Con- 
trol. — A telephone company, acting under a 
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quasi-public franchise, is properly classified 
among the public service corporations, and as 
such is subject to public regulation and reason- 
able control. Leavell v. Western Union Tel. Co., 
116 N.C. 211, 21 S.E. 391 (1895); Godwin v. Tele- 
phone Co., 136 N.C. 258, 48 S.B. 813 (1904); Clin- 
ton-Dunn Tel. Co. v. Carolina Tel. & Tel. Co., 159 
N.C. 9, 74 S.E. 686 (1912). 

A local telephone company having an arrange- 
ment for the transmission of long distance mes- 
sages over the lines of another company for pay 
is a public service corporation and comes within 
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Jurisdiction of Court Not Ousted. — The 
statute giving general control of telephone com- 
panies to the former Corporation Commission 
did not oust the court of its jurisdiction to compel 
the company to perform a public duty it owed to 
an individual. Walls v. Strickland, 174 N.C. 298, 
93 S.E. 857 (1917). 

When Telegram Not Interstate Commerce. 
— See State ex rel. Railroad Comm’rs v. West- 
ern Union Tel. Co., 113 N.C. 213, 18 S.E. 389 
(1893); Leavell v. Western Union Tel. Co., 116 
N.C. 211, 21 S.E. 391 (1895). 


the provisions of this section. Horton v. Inter- 
state Tel. & Tel. Co., 202 N.C. 610, 163 S.E. 694 
(1932). 


§ 62-33. Commission to keep informed as to utilities. — The Commission 
shall at all times keep informed as to the public utilities, their rates and charges 
for service, and the service supplied and the purposes for which it is supplied. 
ae Ce Otas ae ml Om LO ao oUmC. suomoetel se 22019415049 frek963,.c: Jb 65% 
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§ 62-34. To investigate companies under its control; visitation and 
inspection. — (a) The Commission shall from time to time visit the places of 
business and investigate the books and papers of all public utilities to ascertain 
if all the orders, rules and regulations of the Commission have been complied 
with, and shall have full power and authority to examine all officers, agents and 
employees of such public utilities, and all other persons, under oath or otherwise, 
and to compel the production of papers and the attendance of witnesses to obtain 
the information necessary for carrying into effect and otherwise enforcing the 
provisions of this Chapter. 

(b) The commissioners and the officers and employees of the Commission may 
during all reasonable hours enter upon any premises occupied by any public 
utility, for the purpose of making the examinations and tests and exercising any 
power provided for in this Article, and may set up and use on such premises any 
apparatus and appliances necessary therefor. Such public utility shall have the 
right to be represented at the making of such examinations, tests and 
aS (1899, -c..164 isulRev:, sl 0G64eaisre 127, ssh 122° T1917 eM 94: 
Ce. as 060M LOSS ace Sass Sicram smite elec. 01s 1900, Ce 1165, Ss.) 


§ 62-35. System of accounts. — (a) The Commission may establish a system 
of accounts to be kept by the public utilities under its jurisdiction, or may classify 
said public utilities and establish a system of accounts for each class, and 
prescribe the manner of keeping such accounts. 

(b) The Commission may require any public utility under its jurisdiction to 
keep separate or allocate He revenue from and the cost of doing interstate and 
intrastate business in North Carolina. 

(c) The Commission may ascertain, determine, and prescribe what are proper 
and adequate charges for depreciation of the several classes of property for each 
public utility. The Commission may prescribe such changes in such charges for 
depreciation as it finds necessary. (Ex. Sess. 1918, c. 20, s. 14; C.S., s. 1088; 1931, 
0,45); 1983, 'c.2184) suswc, s0Tss: 18; 19416 ce 97-1963 semld6bss 1%) 


Review of Annual Charge to Operating Ex- 
penses on Account of Depreciation. — If a 
reasonably close relationship between the re- 
serve for depreciaticn and the actual accumu- 
lated depreciation is not present, the Utilities 


Commission may and should review and make 
appropriate changes in the annual charge to ope- 
rating expenses on account of depreciation. 
State ex rel. Utilities Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 
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§ 62-36. Reports by utilities; canceling certificates for failure to file. — The 
Commission may require any public utility to file annual reports in such form 
and of such content as the Commission may require and special reports 
concerning any matter about which the Commission 1s mererred to inquire or 
to keep informed, or which it is required to enforce. All reports shall be under 
oath when required by the Commission. The Commission may issue an order, 
without notice or hearing, canceling or suspending any certificate of convenience 
and necessity 30 days after the date of service of the order for failing to file 
the required annual report at the time it was due. In the event the report is filed 
during the 30-day period, the order of cancellation or suspension shall be null 
and void. (1931, c. 455; 1983, c. 184, s. 8; c. 307, s. 15; 1941, c. 97; 1959, c. 639, 
ssalfed3.1963? 9116558013) 


Editor’s Note. — For article on administrative 
evidence rules, see 49 N.C.L. Rev. 635 (1971). 


§ 62-37. Investigations. — (a) The Commission may, on its own motion and 
whenever it may be necessary in the performance of its duties, investigate and 
examine the condition and management of public utilities or of any particular 
public utility. In conducting such investigation the Commission may proceed 
either with or without a hearing as it may deem best, but shall make no order 
without affording the parties affected thereby notice and hearing. 

(b) If after such an investigation, or investigation and hearing, the 
Commission, in its discretion, is of the opinion that the public interest shall be 
served by an appraisal of any properties in question, the investigation of any 
particular construction, the audit of any accounts or books, the investigation of 
any contracts, or the Pa aids contracts or other relations between the public 
utility in question and any holding or finance agency with which such public 
utility may be affiliated, 1t shall be the duty of the Commission to report its 
findings and recommendation to the Governor and Council of State with request 
for an allotment from the Contingency and Emergency Fund to defray the 
expense thereof, which may be granted as provided by law for expenditures 
from such fund or may be onan (19307 e455 9507ce 134, -S°8:'c. SOT asalo: 
194 ROT eLIGS NCe LOO NS: 915) 


Stated in State ex rel. Utilities Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 


§ 62-38. Power to regulate public utilities in municipalities. — The 
Commission shall have the same power and authority to regulate the operation 
of privately owned public utilities within municipalities as it has to regulate such 
pantie utilities operating outside of municipalities, with the exception of the 
rights of such municipalities to grant franchises for such operation under G.S. 
160-2, paragraph 6, and such public utilities shall be subject to the provisions 
of this Chapter in the same manner as public utilities operating outside 
municipalities. (1917, c. 186, subch. 3, s. 3; é Sed (Sai lode (Opie Qooee: 
134: s,8: 1941, c, 97T;:1963} e2 1165, s: 1.) 


Editor’s Note. — Section 160-2, referred to in tion outside of cities. Duke Power Co. v. City of 
this section, was repealed by Session Laws 1971, High Point, 22 N.C. App. 91, 205 S.E.2d 774 
c. 698, s. 2. (1974). 


Commission May Regulate Privately Owned The power of a municipality to grant fran- 
Public Utilities within Cities. — The Utilities chises to public utilities for the use of its streets, 
Commission has the same power and responsibil- _and to provide service to its citizens, must yield 
ity to regulate the operation of privately owned _ to the paramount right of the State to regulate, 
public utilities within cities as it does their opera- _ through the Utilities Commission, public utilities 
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even when they are operated within the corpo- 
rate boundaries of a municipality. Duke Power 
Co. v. City of High Point, 22 N.C. App. 91, 205 
S.E.2d 774 (1974). 

Municipal Charter Is Subject to State 
Powers. — The power conferred by a city char- 
ter ‘to provide water and lights and to contract 
for same” is subject to the police power of the 
State, with respect to rates to be charged by a 
public service corporation under such contract 
as the city may make under its charter. Corpora- 
tion Comm’n v. Henderson Water Co., 190 N.C. 
70, 128 S.E. 465 (1925). 

And Contract Rate May Be Changed. — Al- 
though the rate to be charged for water is stipu- 
lated by contract between a city and a water 
company, this may be changed by the Commis- 
sion if it appears that the rate contracted for is 
too low, and the one fixed by the Commission is 
just. The burden of proof is on the one alleging 
that the rate fixed by the Commission is unrea- 
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Consent of Customer or Commission 
Necessary before Service Abandoned. — 


Power company may not abandon service to 
any customer, subject to the customer’s 
paying his bill, without the consent of the 
customer or authorization of the Utilities 
Commission. Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774 (1974). 

Right to Injunction against Commission. — 
A public service corporation, having a contract 
with a city, applying to the Commission for the 
increase of the rate contracted for with the city 
and obtaining partial relief, will not be granted 
an injunction by the federal court against the 
Commission on the grounds that the rate is con- 
fiscatory, for such increase as is allowed by the 
Commission is that much more than could have 
been received under the contract with the city 
had the Commission refused to act. Henderson 
Water Co. v. Corporation Comm’n, 269 U.S. 278, 
46 8S. Ct. 112, 70 L. Ed. 273 (1925). 


sonable. Corporation Comm’n v. Henderson Wa- 
ter Co., 190 N.C. 70, 128 S.E. 465 (1925). 


§ 62-39. To regulate crossings of telephone, telegraph, electric power lines 
and pipelines and rights-of-way of railroads and other utilities by another 
utility. — (a) The Commission, upon its own motion or upon petition of any public 
utility or upon petition of the North Carolina Rural Electrification Authority on 
behalf of any electric membership corporation, shall have the power and 
authority, after notice and hearing, to order that the lines and right-of-way of 
any public utility or electric membership corporation may be crossed by an 
other public utility or electric membership corporation. The Commission, in all 
such cases, may require any such crossings to be constructed and maintained 
in a Safe manner and in accord with accepted and approved standards of safety 
and may prescribe the manner in which such construction shall be done. 

(b) The Commission shall also have the power and authority to discontinue 
and prohibit such crossings where they are unnecessary and can reasonably be 
avoided and to order changes in existing crossings when deemed necessary. 

(c) In all cases in which the Commission orders such crossings to be made or 
changed and when the parties affected cannot agree upon the cost of the 
construction of such crossings or the damages to be paid to one of the parties 
for the privilege of crossing the lines of such party, it shall be the duty of the 
Commission to myers the cost of such construction and to fix the damage, 
if any, to be paid and to apportion the damages, if any, among the parties in 
such manner as may be just and equitable. 

(d) This section shall not be construed to limit the right of eminent domain 
conferred upon public utilities and electric membership corporations by the laws 
of this State or to limit the right and duty conferred by law with respect to 
crossing of railroads and highways or railroads crossing railroads, but the duty 
imposed and the remedy given by this section shall be in addition to other duties 
and remedies now prescribed by law. Any party shall have the right of appeal 
from any final order or decision or determination of the Commission as provided 
by law for appeals from orders or decisions or final determinations of the 
Commission. (19138, c. 180, s. 1; C.S., s. 1052; 1938, c. 184, s. 8; 1941, c. 97; 1949, 
¢.1029,.s. 1351963) c/ 1165871.) 


Local Modification. — Ashe: 1929, c. 101. 
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§ 62-40. To hear and determine controversies submitted. — When a public 
utility embraced in this Chapter has a controversy with another person and all 
the parties to such controversy agree in writing to submit such controversy to 
the Commission as arbitrator, the Commission shall act as such, and after due 
notice to all parties interested shall proceed to hear the same, and its award shall 
be final. Such award in cases where land or an interest in land is concerned shall 
immediately be certified to the clerk of the superior court of the county or 
counties in which said land, or any part thereof, is situated, and shall by such 
clerk be docketed in the judgment docket for such county, and from such 
docketing shall have the same effect as a judgment of the superior court for 
such county. Parties may appear in person or by attorney before such arbitrator. 
Spas: ine 25; Rev., s. 10738; C. i s. 1059; 1933, c. 134, s. 8; 1941, c. 97; 1963, 
Ci Sik 


Cross Reference. — As to power of Utilities 
Commission to settle dispute between railroad 
and drainage district, see § 156-91. 


§ 62-41. To investigate accidents involving public utilities; to promote 
general safety program. — The Commission may conduct a program of accident 
prevention and public safety covering all public utilities with special emphasis 
on highway safety and transport safety and may investigate the causes of any 
accident on a railroad or highway involving a public utility, or any accident in 
connection with any other public utility. Any information obtained upon such 
investigation shall be reduced to writing and a report thereof filed in the office 
of the Commission, which shall be subject to public inspection but such report 
shall not be admissible in evidence in any civil or criminal proceeding arising 
from such accident. The Commission may adopt reasonable rules and regulations 
for the safety of the public as affected by Rae utilities and the safety of public 
utility employees. The Commission shall cooperate with and coordinate its 
activities for public utilities with similar programs of the Department of Motor 
Vehicles, the Insurance Department, the Industrial Commission and other 
organizations engaged in the promotion of highway safety and employee safety. 
(1899, c. ‘sy 24° Rev, se10057 Grn. 8, 106171933) 'c) 1345s) 8; 1941 c. 971963; 
Colon eset: 


§ 62-42. Compelling efficient service, extensions of services and facilities, 
additions and improvements. — (a) Whenever the Commission, after notice and 
hearing had upon its own motion or upon complaint, finds: 

(1) That the service of any public utility is inadequate, insufficient or 
unreasonably discriminatory, or 
(2) That persons are not served who may reasonably be served, or 
(3) That additions, extensions, repairs or improvements to, or changes in, 
the existing plant, equipment, apparatus, facilities or other physical 
property of any public utility, of any two or more public utilities ought 
reasonably to be made, or 
(4) That it is reasonable and proper that new structures should be erected 
to promote the security or convenience or safety of its patrons, 
employees and the public, or 
(5) That any other act is necessary to secure reasonably adequate service 
or facilities and reasonably and adequately to serve the public 
convenience and necessity, 
The Commission shall enter and serve an order directing that such additions, 
extensions, repairs, improvements, or additional services or changes shall be 
made or affected within a reasonable time prescribed in the order. This section 
shall not apply to terminal or terminal facilities of motor carriers of property. 
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(b) If such order is directed to two or more public utilities, the utilities so 
designated shall be given such reasonable time as the Commission may grant 
within which to agree upon the portion or division of the cost of such additions, 
extensions, repairs, improvements or changes which each shall bear. If at the 
expiration of the time limited in the order of the Commission, the utility or 
utilities named in the order shall fail to file with the Commission a statement 
that an agreement has been made for division or apportionment of the cost or 
expense, the Commission shall have the authority, after further hearing in the 
same proceeding, to make an order fixing the portion of such cost or expense 
to be borne by each public utility affected and the manner in which the same 
shall be paid or secured. 

(c) For the purpose of this section, “public utility” shall include any electric 
membership corporation operating within this State. (1933, c. 307, s. 10; 1949, 
CalO29SSwc Goda Cml Go esml el UOD8C. cols 


Purpose of Regulation. — With public utili- 
ties the State has undertaken to protect the pub- 
lic from the customary consequences of 
monopoly by making the rates and services of 
the certificate holder subject to regulation and 
control by the Utilities Commission. In re 
Certificate of Need for Aston Park Hosp., 282 
N.C, 542, 198 S.E.2d 729 (1973). 

Power and Duties of Commission. — This 
Chapter confers upon the Utilities Commission 
the power and the duty to compel a public utility 
to render adequate service, and it also confers 
upon the Commission the duty to fix reasonable 
rates for the rendering of adequate service. 
State ex rel. Utilities Comm’n General Tel. 
Co., 21 N.C. App. 408, 204 S.E.2d 529 (1974). 

Protest Is Not Notice. — A protest filed by 
a city in a proceeding by a power company for 
an increased cash fare on its city buses was not 
sufficient to constitute such notice as is required 
by this section so as to authorize the Commission 
to consider whether or not the service rendered 
by the power company was adequate or inade- 
quate. State ex rel. Utilities Comm’n v. City of 
Greensboro, 244 N.C. 247, 98 S.E.2d 151 (1956). 

This section must be construed in connec- 
tion with § 62-110, which requires the issuance 
of a certificate of public convenience and neces- 
sity to construct new facilities except where 
such construction is into territory contiguous to 
that already occupied and not receiving similar 
service from another public utility. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. & Tel. Co., 
21 N.C. App. 182, 204 8.E.2d 27 (1974). 

Thus, Commission Is without Authority to 
Compel Duplicate Telephone Service. — A 
reading of this section in pari materia with 8 
62-110 results in the determination that the Com- 
mission does not have the authority to compel a 


public utility to provide local exchange service 
to an area which is already receiving such ser- 
vice from another public utility. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. & Tel. Co., 
21 N.C. App. 182, 204 8.E.2d 27 (1974). 

To order a telephone company to render ser- 
vice to an area already occupied by another tele- 
phone company would foster duplication, 
wastefulness, and unwarranted competition — 
all of which are repugnant to the avowed policy 
of the public utility law. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 21 N.C. 
App. 182, 204 S.E.2d 27 (1974). 

Duty of Utility to Render Adequate Service. 
— Having been granted a monopoly in its fran- 
chise area, the utility is under a duty to render 
reasonably adequate service. State ex rel. Utili- 
ties Comm’n v. Morgan, 277 N.C. 255, 177 S8.E.2d 
405 (1970). 

Utility Must Accept Responsibility. — A pub- 
lic utility, which has been allowed to charge 
rates sufficient to enable it to maintain its 
properties, in addition to the earning of a fair 
return thereon, and which nevertheless permits 
its properties to fall into such a poor state of 
maintenance as to impair the quality of its ser- 
vice, must accept the responsibility for its result- 
ing inability to render adequate service to its 
patrons. State ex rel. Utilities Comm’n v. Mor- 
gan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

Reduction of Fair Value of Utilities’ Prop- 
erty Where Service Is Inadequate. — See State 
ex rel. Utilities Comm’n v. General Tel. Co., 21 
N.C. App. 408, 204 S.E.2d 529 (1974). 

Cited in State ex rel. Utilities Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968); State ex rel. Utilities Comm’n vy. 
Union Elec. Membership Corp., 3 N.C. App. 309, 
164 S.E.2d 889 (1968). 


§ 62-43. Fixing standards, classifications, etc.; testing service. — (a) The 


Commission may, after notice and hearing, had upon its own motion or upon 
complaint, ascertain and fix just and reasonable standards, classifications, 
regulations, practices, or service to be furnished, imposed, observed or followed 
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by any or all public utilities; ascertain and fix adequate and reasonable standards 
for the measurement of quantity, quality, pressure, initial voltage or other 
condition pertaining to the supply of the product, commodity or service furnished 
or rendered by any and all public utilities; prescribe reasonable regulations for 
the examination and testing of such product, commodity or service and for the 
measurement thereof; establish or approve reasonable rules, regulations, 
specifications and standards to secure the accuracy of all meters and appliances 
for measurement; and provide for the examination and testing of any and all 
appliances used for the measurement of any product, commodity or service of 
any public utility. 

b) The Commission shall fix, establish and promulgate standards of quality 
and safety for gas furnished by a public utility and prescribe rules and 
regulations for the enforcement of and obedience to the same. (1919, ¢. 32; C. 
©) 82 1055;:1933)¢. 1340s). 85c. 307, Ss. 11351941, c.-97; 1963; ce, li65es. 12) 


Notice Held Adequate. — On review of a hear- 


the hearing, rather than the proposed amend- 
ing on a proposed amendment of a Utilities Com- 


ment attached to the notice of hearing, restricted 


mission rule defining and listing products which 
may be carried under a petroleum authority, ap- 
pellant’s contention that the Commission’s adop- 
tion of an amendment introduced by appellees at 


the authorities of appellants without adequate 
notice was held to be without merit. State ex rel. 
Utilities Comm’n v. Associated Petroleum Car- 
riers, 18 N.C. App. 554, 186 S.E.2d 612 (1972). 


§ 62-44. Commission may require continuous telephone lines. — The 
Commission may, upon its own motion or upon written complaint by any person, 
after notice and hearing, require any two or more telephone or telegraph utilities 
to establish and maintain through lines within the State between two or more 
localities, which cannot be communicated with or reached by the lines of either 
utility alone, where the lines or wires of such utilities form a continuous line 
of communication, or could be made to do so by the construction and 
maintenance of suitable connections or the joint use of equipment, or the 
transfer of messages at common points. The rate for such service shall be just 
and reasonable and the Commission shall have power to establish the same, and 
declare the portion thereof to which each utility affected thereby is entitled and 
the manner in which the same must be secured and paid. All necessar 
construction, maintenance and equipment in order to establish such service Aaa 
be constructed and maintained in such manner and under such rules, with such 
divisions of expense and labor, as may be required by the Commission. (1938, 


Cmoia Sas NON, C. 1100, 5. Le} 


Statutes Requiring Interconnection with 
Competitor Should Not Be Extended beyond 
Plain Meaning. — The power to require the pro- 
prietor of a business to interconnect its facilities 
with those of a competitor is a drastic power. 
Statutes conferring it should not be extended 
beyond their plain meaning. State ex rel. Utili- 
ties Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 


Interconnection with Competitor to In- 
crease Its Share of Business Cannot Be Com- 
pelled. — There is no provision in this Chapter 
which requires, or authorizes the Commission to 
require, a utility, with large investments in its 
own plant and facilities, to permit interconnec- 
tion with such plant and facilities by a competi- 
tor in order to increase the competitor’s 
opportunity to take away its customers or pro- 
spective customers. State ex rel. Utilities 


Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 


Section Authorizes Requirement of Inter- 
connection Only When One Company Cannot 
Serve Localities. — This section authorizes the 
Commission to require a connection of the lines 
of two telephone companies, but only when they 
serve localities which cannot be communicated 
with by the lines of one of them alone. State ex 
rel. Utilities Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 


It Does Not Authorize Compelling Tele- 
phone Company to Interconnect with Radio 
Company Serving Same Area. — This section 
may not reasonably be extended by construction 
to authorize the Commission to compel a tele- 
phone company to interconnect its system with 
the system of a radio company serving the iden- 
tical area which the telephone company, itself, 
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serves or desires to serve. State ex rel. Utilities 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 257, 
148 S.E.2d 100 (1966). 

Mobile Radio Service Company Is Not 
“Telephone or Telegraph Utility”. — Even if 
the record is sufficient to support an order 
granting an applicant a certificate of public con- 
venience and necessity to act as a common car- 
rier of communications providing mobile radio 
service, the Commission has no statutory au- 
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thority to require a telephone utility to intercon- 
nect the applicant’s radio communications sys- 
tem with the utility’s land telephone system. If 
permitted to render such service, the applicant 
would not be a “telephone or telegraph utility,” 
through it would be a public utility conveying or 
transmitting messages by “other means of 
transmission,” namely, radio. State ex rel. Utili- 
ties Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S8.E.2d 100 (1966). 


§ 62-45. Determination of cost and value of utility property. — The 
Commission, after notice and hearing, may ascertain and fix the cost or value, 
or both, of the whole or any part of the property of any public utility insofar 
as the same is material to the exercise of the jurisdiction of the Commission, 
make revaluations from time to time, and ascertain the cost of all new 
construction, extensions and additions to the property of every public utility. 
(1988 62 30() 851271963" 691165, 8.1.) 


§ 62-46. Water gauging stations. — The Commission may require the 
location, establishment, maintenance and operation of any water gauging 
station which it finds is needed in the State over and above those required by 
federal agencies, and the Commission may cooperate with federal and other 
State agencies as to the location, construction and reports and the results of 
operation of such station. (1938, c. 307, s. 338; 1963, c. 1165, s. 1.) 


§ 62-47. Reports from municipalities operating own utilities. — Every 
municipality furnishing gas, electricity or telephone service shall make an 
annual report to the Commission, verified by the oath of the general manager 
or superintendent thereof, on the same forms as provided for reports of public 
utilities, giving the same information as required of public utilities. (1933, ¢c. 307, 
823471968" er 11657 Si) 


Cross Reference. — As to admissibility of rec- 
ords in utility rate hearing, see § 62-65. 


§ 62-48. Appearance before courts and agencies. — The Commission is 
authorized and empowered to initiate or appear in such proceedings before 
federal and State courts and agencies as in its opinion may be necessary to 
secure for the users of public utility service in this State just and reasonable 
rates and service. (1899, c. 164, s. 14; Rev., s. 1110; 1907, c. 469, s. 5; C.S., s. 
107531192920; 238551938306, 134 (otros eC 9 C1963 5c a bows. sls) 


§ 62-49. Publication of utilities laws. — The Commission is authorized and 
directed to secure publication of all North Carolina laws affecting public utilities, 
together with the Saninaasion rules and regulations, in an annotated edition, and 
the Commission may adopt rules for distribution of said publication, and shall 
publish biennial supplements to said utilities laws containing all amendments 
and additions thereto, and may republish said laws at such times as may be 
reasonable and necessary. (1968, c. 1165, s. 1; 1967, c. 1183.) 


Cited in State ex rel. Utilities Comm’n v. Pe- 
troleum Transp., Inc., 2 N.C. App. 566, 163 
S.E.2d 526 (1968). 


Cross Reference. — See Editor’s note to 8 
62-1. 

Stated in State ex rel. Utilities Comm’n v. 
American Courier Corp., 8 N.C. App. 367, 174 
S.E.2d 808 (1970). 
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§ 62-50. Safety standards for interstate and intrastate natural gas 
pipelines. — (a) The safety standards of this Chapter shall apply to the North 
Carolina portion of interstate natural gas pipelines extending to, from, within 
or through this State in interstate commerce to the same extent as said safety 
provisions apply to intrastate natural gas pipelines of natural gas utility 
companies and pipeline carriers operating under a franchise from the Utilities 
Commission. The Commission may require that interstate natural gas companies 
and interstate natural gas i ata carriers operating interstate natural gas 
St in this State and all intrastate natural gas utilities shall file with the 

ommission reports of all accidents occurring in connection with the operation 
of all natural gas pipelines located in North Carolina and to file with the 
Commission copies of its construction, operation and maintenance standards and 
procedures, and any amendments thereto, and such other information as may 
be necessary to show compliance with the safety standards promulgated by the 
Commission hereunder. Where the Commission has reason to believe that any 
interstate natural gas company or any intrastate natural gas utility is not in 
compliance with the Commission’s safety standards, the Commission may, after 
notice and hearing, order said interstate natural gas company or intrastate 
natural gas utility, to take such measures as may be necessary to comply with 
such standards. The Commission is authorized to require said interstate natural 
gas pipeline companies or carriers and intrastate natural gas utilities to furnish 
engineering reports showing that said pipelines are in safe operating condition 
and are being operated in conformity with the Commission’s safety standards. 


(b) The Commission is hereby authorized to enter into agreements with the 
United States Department of Transportation and other federal agencies and 
with other states or public utilities commissions of other states for the regulation 
of natural gas pipelines located within the State of North Carolina and upon the 
execution of such cooperative agreements, the Commission is authorized to 
utilize Commission personnel for inspection, investigation, and regulation of 
safety standards for interstate and intrastate natural gas pipelines in North 
Carolina, and to share in the cost of such regulation with other agencies having 
duties with respect to the regulation of said natural gas pipelines, and to receive 
funds from the United States Department of Transportation for such regulation. 


(c) The Utilities Commission is hereby authorized to enter into cooperative 
agreements for inspection of all natural gas pipelines of North Carolina to the 
end that the Utilities Commission may enter into agreements with the United 
States Department of Transportation or other federal or state agencies to 
regulate and inspect the safety standards for all natural gas pipelines in the 
State of North Carolina, including interstate natural gas pipelines. 


(d) Any person who violates any provision of this section, or any regulation 
of the Utilities Commission issued thereunder, shall be subject to a civil penalty 
not to exceed one thousand dollars ($1,000) for each violation for each day that 
the violation persists, the maximum civil penalty not to exceed two hundred 
thousand dollars ($200,000) for any continuing violation. 


(e) Any action for civil penalty or any claim for said penalty may be 
compromised by the Utilities Commission and settled for an agreed amount. In 
determining the amount of the penalty imposed in civil action, or the amount 
agreed upon in compromise, the amount of the penalty shall be considered in 
relation to the size of the business of the person charged, the gravity of the 
violation, and the good faith of the person charged in attempting to achieve 
compliance, after any prior notification of a violation. The amount of the penalty, 
when finally determined in a civil action, or the amount agreed upon in 
compromise, may be deducted from any sums owing by the State to the person 
charged, or may be collected as in the case of any judgment in a civil action in 
the State courts. 
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(f) The General Court of Justice of North Carolina is authorized to issue court 
orders, restraining orders, injunctions and other processes of the court in actions 
by the Utilities Commission to enforce the provisions of this Chapter relatin 
to gas pipeline safety, and the Commission is authorized to bring actions in fad 
court, including actions for mandatory injunctions, restraining orders, 
temporary restraining orders, penalties, damages and such other relief as may 
be necessary to secure compliance with the provisions of this section and 
regulations of the Commission duly enacted and adopted hereunder relating to 
gas pipeline safety. This provision is in addition to other powers of the 

ommission and the courts in relation to the enforcement of provisions of this 
Chapter in the courts, and shall not limit the present powers of the Commission 
ee actions in the courts for enforcement of other provisions of this 
apter. 

(g) For the purposes of this section, “intrastate natural gas utilities” shall 
include municipal corporations operating municipally owned gas distribution 
systems, to the end that said systems shall be subject to the enforcement of gas 
safety standards by the Commission, provided that this Chapter shall in no other 
way apply to municipally owned gas distribution systems. (1967, c. 1134, s. 1; 
1969, c646;51971,2cc5 549)/1145.) 


§ 62-51. To inspect books and records of corporations affiliated with 
public utilities. — The Utilities Commission and its employees are hereby 
authorized to inspect the books and records of corporations affiliated with public 
utilities regulated by the Utilities Commission under the provisions of this 
Chapter, including parent corporations and subsidiaries of parent corporations. 
This authorization shall extend to all reasonably necessary inspection of all 
books and records of account and agreements and transactions between public 
utilities doing business in North Carolina and their affiliated corporations where 
such records relate either directly or indirectly to the provision of intrastate 
service by the utility. The right to inspect such books and records shall apply 
both to books and records in the State of North Carolina and such books and 
records located outside of the State of North Carolina. If any such affiliated 
corporation shall refuse to permit such inspection of its books and records and 
its transactions with public utilities doing business in North Carolina, the 
Utilities Commission is empowered to order the public utility regulated in North 
Carolina to show cause why it should not secure from its affiliated corporation 
such books and records for inspection in North Carolina or why their franchise 
to apebeie $ a public utility in North Carolina should not be cancelled. (1969, 
Cel bAS Seale 


Stated in State ex rel. Utilities Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 


§§ 62-52 to 62-59: Reserved for future codification purposes. 


ARTICLE 4. 
Procedure before the Commission. 


§ 62-60. Commission acting in judicial capacity; administering oaths and 
hearing evidence; decisions; quorum. — For the purpose of conducting 
hearings, making decisions and issuing orders, and in formal investigations 
where a record is made of testimony under oath, the Commission shall be deemed 
to exercise functions judicial in nature and shall have all the powers and 
jurisdiction of a court of general jurisdiction as to all subjects over which the 
Commission has or may hereafter be given jurisdiction by law. The 
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commissioners and members of the Commission’s staff designated and assigned 
as examiners shall have full power to administer oaths and to hear and take 
evidence. The Commission shall render its decisions upon questions of law and 
of fact in the same manner as a court of record. A majority of the commissioners 
shall constitute a quorum, and any order or decision of a majority of the 
commissioners shall constitute the order or decision of the Commission, except 
as otherwise provided in this Chapter. (1949, c. 989, s. 1; 1968, ce. 1165, s. 1.) 


Editor’s Note. — For article on administrative 
evidence rules, see 49 N.C.L. Rev. 635 (1971). 

Commission Is an Administrative Agency. 
— The Utilities Commission, a creature of the 
General Assembly, is an administrative agency 
of the State, with such powers and duties as are 
given it by this Chapter. These powers and du- 
ties are of a dual nature — supervisory or 
regulatory, and judicial. State ex rel. North 
Carolina Util. Comm’n v. Atlantic Greyhound 
Corp., 224 N.C. 298, 29 8.E.2d 909 (1944); Utili- 
ties Comm’n vy. Atlantic Greyhound Corp., 224 
N.C. 672, 32 S.E.2d 23 (1944). 

When the Commission is conducting a hear- 
ing, it is acting in a judicial capacity and shall 
render its decision upon questions of law and of 
fact in the same manner as a court of record. 
State ex rel. Utilities Comm’n v. Town of Pine- 
ville, 138 N.C. App. 668, 187 S.E.2d 478 (1972). 

With Powers of Court of General Jurisdic- 
tion as to Certain Matters. — See State ex rel. 
North Carolina Util. Comm’n v. Atlantic Grey- 
hound Corp., 224 N.C. 293, 29 S.E.2d 909 (1944); 
Utilities Comm’n v. Atlantic Greyhound Corp., 
224 N.C. 672, 32 S.E.2d 23 (1944). 

Ordinarily, the procedure before the Com- 
mission is more or less informal, and is not as 
strict as in superior court, nor is it confined by 
technical rules. State ex rel. Utilities Comm’n v. 
Carolinas Comm. for Indus. Power Rates & Area 
Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 (1962); 
State ex rel. North Carolina Util. Comm’n v. 
Western Carolina Tel. Co., 260 N.C. 369, 132 
S.E.2d 873 (1968). 

Liberality and informality is essential to the 
workings of the Commission. State ex rel. Utili- 
ties Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962). 

The Commission is required by § 62-65 (a) in 
deciding on an application for a certificate of 
public convenience and necessity to apply the 
rules of evidence applicable in civil actions in the 
superior court “insofar as practicable.” This sec- 
tion provides that the Commission shall render 
its decision “in the same manner as a court of 
record.” The procedure before the Commission 
is, however, not as formal as that in litigation 
conducted in the superior court. State ex rel. 
Utilities Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

Since the regulation of public utilities is a con- 
tinuing and continuous process as to each utility, 
procedure before the Commission must be more 


or less informal and not confined by technical 
rules in order that regulation may be consistent 
with changing conditions. State ex rel. Utilities 
Comm’n vy. Associated Petroleum Carriers, 13 
N.C. App. 554, 186 8.E.2d 612 (1972). 


Great liberality is indulged in pleadings in 
proceedings before the Commission, and the 
technical and strict rules of pleading applicable 
in ordinary court proceedings do not apply. State 
ex rel. Utilities Comm’n v. Carolinas Comm. for 
Indus. Power Rates & Area Dev., Inc., 257 N.C. 
560, 126 8.E.2d 325 (1962). 


Substance and not form is controlling. State 
ex rel. Utilities Comm’n v. Carolinas Comm. for 
Indus. Power Rates & Area Dev., Inc., 257 N.C. 
560, 126 S.E.2d 325 (1962); State ex rel. North 
Carolina Util. Comm’n v. Western Carolina Tel. 
Co., 260 N.C. 369, 132 S.E.2d 873 (1968). 


The Commission may enlarge or restrict the 
inquiry before it unless a party is clearly preju- 
diced thereby. State ex rel. Utilities Comm’n v. 
Carolinas Comm. for Indus. Power Rates & Area 
Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 (1962); 
State ex rel. Utilities Comm’n v. Associated Pe- 
troleum Carriers, 13 N.C. App. 554, 186 S.E.2d 
612 (1972). 


Order in Opinion Concurred In by Majority 
Is Order of Commission. — Where a majority 
of the commissioners concurred in the order set 
forth in the opinion by one of them, it was the 
order of the Commission. State ex rel. Utilities 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 257, 
148 S.E.2d 100 (1966). 


if three commissioners concur, the order 
entered by them constitutes the order of the 
Commission. State ex rel. Utilities Comm’n v. 
Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 
S.E.2d 181 (1974). 


But All Commissioners Concurring Must 
Have Heard Evidence. — See State ex rel. Utili- 
ties Comm’n v. Carolina Tel. & Tel. Co., 21 N.C. 
App. 251, 204 8.E.2d 181 (1974). 

It seems inconceivable that the General As- 
sembly intended that when a matter is heard by 
a hearing division, if “as many as three commis- 
sioners hearing the case approved the recom- 
mended order,” as provided by § 62-76, the order 
shall become a final order, but that the Commis- 
sion, when a matter is heard before it, can issue 
a final order when only one of the commissioners 
who heard the case approves the order. State ex 
rel. Utilities Comm’n v. Carolina Tel. & Tel. Co., 
21 N.C. App. 251, 204 S.E.2d 181 (1974). 
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Or Order Is Not Final. — An order was held 
to be a recommended order and not a final order 
where only one of the three commissioners who 
had heard the evidence in a hearing before the 
Commission participated in approving the order. 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 21 N.C. App. 251, 204 §.E.2d 181 (1974). 

Res Judicata. — Only specific questions actu- 
ally heard and finally determined by the Com- 
mission in its judicial character are res judicata, 
and then only as to the parties to the hearing. 
State ex rel. Utilities Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

Findings of Fact Not Disagreed With in 
Other Opinions Are Those of Commission. 
— Where neither of the two concurring 
opinions nor the two dissenting opinions in- 
dicate any disagreement with any of the find- 
ings of fact stated in the opinion of another 
commissioner and the opinion of no other com- 
missioner suggests any other findings of 
fact, the findings of fact so stated in the 
opinion of the commissioner are, therefore, 
concurred in by a majority, if not all of the 
members of the Commission, and are, there- 
fore, the findings of the Commission. State ex 
rel. Utilities Comm’n v. Carolina Tel. & Tel. 
Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

Issues of Fact Not to Be Decided before All 
Evidence Is Offered. — It is erroneous if con- 
troverted questions of fact, or issues of fact, are 
decided by the Commission before all of the 
competent evidence of the parties is offered with 


respect thereto. State ex rel. Utilities Comm’n v.. 


Town of Pineville, 18 N.C. App. 663, 187 S.E.2d 
473 (1972). 

Deferring Use of Increased Rates Pending 
Investigation. — After rates for certain intra- 
state shipments had been duly established by the 
Utilities Commission, defendant sought to in- 
crease such rates by filing tariff schedules to 
that effect. The Commission, in a proceeding to 
which defendant was a party, by order of post- 
ponement, which was not objected to, deferred 
use of the new increased rates pending investi- 
gation, and also directed that the rates 
previously fixed should not be changed by subse- 
quent tariffs or schedules until this investiga- 
tion and suspension proceeding had _ been 
disposed of, continuing the investigation from 
time to time at the request of defendant. It was 
held that such action of the Commission was 
binding on defendant. However, defendant 
should be given a reasonable time to comply with 
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the order before penalties might be invoked. 
State ex rel. North Carolina Util. Comm’n v. At- 
lantic Coast Line R.R., 224 N.C. 288, 29 S.E.2d 
912 (1944). 

Commission Is without Inherent Powers of 
Appellate Court. — The North Carolina Utilities 
Commission is a court of general jurisdiction 
only as to subjects embraced within this Chap- 
ter. It is a court of original jurisdiction and does 
not possess the inherent powers of an appellate 
court. State ex rel. North Carolina Util. Comm’n 
v. Norfolk S. Ry., 224 N.C. 762, 32 S.E.2d 346 
(1944). 

Different Reasons Given by Concurring 
Commissioners Are Not Grounds for Reversal. 
— When this section and § 62-79(a) are construed 
together, as they must be, it is apparent that the 
General Assembly did not intend that an order 
of the Commission concurred in by the majority 
of its members, based upon findings of fact con- 
curred in by a majority of its members, may be 
reversed solely because the members of the con- 
curring majority chose different rules, or sup- 
posed rules, of law as support for their decision 
and order. The diversity of the reasons given by 
the three commissioners who join in an ultimate 
decision and order are not a sufficient ground 
for its reversal. State ex rel. Utilities Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 
100 (1966). 

Finding May Be Based on “Late” Exhibits. 
— The statutes prescribing the procedure for 
hearings before the Commission do not forbid it 
to make a finding, as to the capacity and ability 
of an applicant for a certificate of public conve- 
nience and necessity to serve, upon the basis of 
facts arising between the conclusion of the hear- 
ing and the entry of the order when those facts 
are shown by “late” exhibits, otherwise compe- 
tent, and when the adverse party has had ade- 
quate notice that such exhibits have been filed 
with the Commission for inclusion in the record. 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

Former Statute. — For cases construing § 
1023 of the Consolidated Statutes, containing 
similar provisions, see State ex rel. Caldwell v. 
Wilson, 121 N.C. 425, 28 S.E. 554 (1897); State 
ex rel. North Carolina Util. Comm’n v. Southern 
Ry., 151 N.C. 447, 66 S.E. 427 (1909); North Caro- 
lina Corp. Comm’n v. Winston-Salem South- 
bound Ry., 170 N.C. 560, 87 S.E. 785 (1917); State 
ex rel. Corporation Comm’n v. Southern Ry., 185 
N.C. 485, 117 S.E. 563 (1928). 


§ 62-61. Witnesses; production of papers; contempt. — The Commission 
shall have the same power to compel the attendance of witnesses, require the 
examination of persons and parties, and compel the production of books and 
ao and punish for contempt, as by law is conferred upon the superior courts. 


949. ¢..989,.8.) 13,1968 .GellGosae L,) 
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Cross References. — As to attendance of wit- 
nesses, see 8§ 8-59 to 8-64. As to contempt, see 
§ 5-1 et seq. 


§ 62-62. Issuance and service of subpoenas. — All subpoenas for witnesses 
to appear before the Commission, a division of the Commission or a pestis 
commissioner or examiner and notice to persons or corporations, shall be issue 


b 

sheriff, constable or other officer authorized w to serve process issued out 
of the superior courts, who shall execute the same and make due return thereof 
as directed therein, under the penalties prescribed by law for a failure to execute 
and return the process of any court. The Commission shall have the authority 
to require the applicant for a subpoena for persons and documents to make a 
reasonable showing that the evidence of such persons or documents will be 
TRS aa te relevant to the issue in the proceeding. (1949, c. 989, s. 1; 1968, c. 

Sia 


§ 62-63. Service of process and notices. — The chief clerk, a deputy clerk, 
or any authorized agent of the Commission may serve any notice issued by it 
and his return thereof shall be evidence of said service; and it shall be the duty 
of the sheriffs and all officers authorized by law to serve process issuing out 
of the superior courts, to serve any process, subpoenas and notices issued by 
the Commission, and such officers shall be entitled to the same fees as are 
ee by law for serving similar papers issuing from the superior court. 

ervice of notice of all hearings, investigations and proceedings by the 
Commission may be made upon any person upon whom a summons may be 
served in accordance with the provisions governing civil actions in the superior 
courts of this State, and may be made personally by an authorized agent of the 
Commission or by mailing in a sealed envelope, registered, with postage prepaid, 
or by certified mail. (1949, c. 989, s. 1; 1957, c. 1152, s. 2; 1963, c. 1165, s. 1.) 


the Commission or its chief clerk or a penuty clerk and be directed to any 
y la 


Cross Reference. — As to penalty upon sher- 
iff for failing to execute and return process, see 
§ 162-14. 


§ 62-64. Bonds. — All bonds or undertakings peunee to be given by any of 
the provisions of this Chapter shall be payable to the State of North Carolina, 
and may be sued on as are other undertakings which are payable to the State. 
(1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 


§ 62-65. Rules of evidence; judicial notice. — (a) When acting as a court of 
record, the Commission shall app'y the rules of evidence applicable in civil 
actions in the superior court, insofar as practicable, but no decision or order of 
the Commission shall be made or entered in any such proceeding unless the same 
is supported by competent material and substantial evidence upon consideration 
of the whole record. Oral evidence shall be taken on oath or affirmation. The 
rules of privilege shall be effective to the same extent that they are now or 
hereafter recognized in civil actions in the superior court. The Commission may 
exclude incompetent, irrelevant, immaterial and unduly repetitious or 
cumulative evidence. All evidence, including records and documents in the 
possession of the Commission of which it desires to avail itself, shall be made 
a part of the record in the case by definite reference thereto at the Bearing Any 
party introducing any document or record in evidence by reference shall bear 
the expense of all copies required for the record in the event of an appeal from 
the Commission’s order. Every party to a proceeding shall have the right to call 
and examine witnesses, to introduce exhibits, to cross-examine opposing 
witnesses on any matter relevant to the issues, to impeach any witness 
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regardless of which party first called such witness to testify and to rebut the 
evidence against him. If a party does not testify in his own behalf, he may be 
called and examined as if under cross-examination. 

(b) The Commission may take judicial notice of its decisions, the annual 
reports of public utilities on file with the Commission, published reports of 
federal regulatory agencies, the decisions of State and federal courts, State and 
federal statutes, public information and data published by official State and 
federal agencies and reputable financial reporting services, generally 
recognized technical and scientific facts within the Commission’s specialized 
knowledge, and such other facts and evidence as may be judicially noticed by 
justices and judges of the General Court of Justice. When any Commission 
decision relies upon such judicial notice of material facts not appearing in 
evidence, it shall be so stated with particularity in such decision and any party 
shall, upon petition filed within 10 days after service of the decision, be afforded 
an opportunity to contest the purported facts noticed or show to the contrary 
in a rehearing set with proper notice to all parties; but the Commission may 
notify the parties before or during the hearing of facts judicially noticed, and 
afford at the hearing a reasonable opportunity to contest the purported facts 
noticed, or show to the contrary. (1949, c. 989, s. 1; 1959, c. 689, s. 2; 1963, c. 


65 Selel9i5, Colugns 21.) 


Cross Reference. — As to rules of evidence 
generally, see § 8-1 et seq. 

Editor’s Note. — The 1973 amendment substi- 
tuted “justices and judges of the General Court 
of Justice” for “Justices of the Supreme Court 
and judges of the superior courts” at the end of 
the first sentence of subsection (b). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

Informality of Procedure. — The Commis- 
sion is required by subsection (a) in deciding on 
an application for a certificate of public conve- 
nience and necessity to apply the rules of evi- 
dence applicable in civil actions in the superior 
court “insofar as practicable.” Section 62-60 pro- 
vides that the Commission shall render its deci- 
sion “in the same manner as a court of record.” 
The procedure before the Commission is, how- 
ever, not as formal as that in litigation conducted 
in the superior court. State ex rel. Utilities 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 257, 
148 S.E.2d 100 (1966). 


Admissibility of Annual Reports of 
Municipalities. — In a proceeding by a utility 
for an increase in rates, wherein municipalities 
engaged in resale of electrical energy purchased 
from the utility protested against the proposed 
schedules of the utility, copies of annual reports 
of the municipality to the Commission pursuant 
to statute, which showed profits made by the 
municipalities from resale of electrical energy, 
were admissible in evidence on the question of 
whether the proposed schedules were fair and 
equitable as between groups or classifications to 
be served under such schedules. State ex rel. 
North Carolina Util. Comm’n v. Municipal 
Corps., 243 N.C. 198, 90 S.E.2d 519 (1955). 

Admissibility of Evidence of Rates Charged 
by Another Utility. — In a proceeding by a util- 


ity for a rate increase the Commission properly 
excluded evidence of rates charged by another 
utility in the same area as that involved in the 
proceeding in the absence of evidence as to the 
relative cost conditions of the two utilities. State 
ex rel. North Carolina Util. Comm’n v. Municipal 
Corps., 243 N.C. 193, 90 8.E.2d 519 (1955). 


Admission of Expert-Opinion Evidence. — 
In a rule-making proceeding, the Utilities Com- 
mission did not err in the admission of expert- 
opinion evidence without a specific finding that 
the witness was an expert, since the admission 
of the evidence over objection and the denial of 
a motion to strike constituted the Commission’s 
ruling that the witness was qualified as an ex- 
pert. State ex rel. Utilities Comm’n v. Associated 
Petroleum Carriers, 138 N.C. App. 554, 186 8.E.2d 
612, (1972). 


Findings May Be Based on “Late” Exhibits. 
— The statutes prescribing the procedure for 
hearings before the Commission do not forbid it 
to make a finding, as to the capacity and ability 
of an applicant for a certificate of public conve- 
nience and necessity to serve, upon the basis of 
facts arising between the conclusion of the hear- 
ing and the entry of the order when those facts 
are shown by “late” exhibits, otherwise compe- 
tent, and when the adverse party has had ade- 
quate notice that such exhibits have been filed 
with the Commission for inclusion in the record. 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 


Burden of Proof. — In the hearing before the 
Utilities Commission, the burden was on the ap- 
plicant to offer competent, material and substan- 
tial evidence in support of his application for 
modification of his existing franchise. State ex 
rel. Utilities Comm’n v. Great S. Trucking Co., 
223 N.C. 687, 28 S.E.2d 201 (1943); State ex rel. 
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Utilities Comm’n v. Ray, 236 N.C. 692, 73 S.E.2d Cited in State ex rel. Utilities Comm’n v. Nello 
870 (1958). L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966); 

Quoted in State ex rel. Utilities Comm’n v. State ex rel. Utilities Comm’n v. Duke Power 
Atlantic Coast Line R.R., 268 N.C. 242, 150 Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 
S.E.2d 386 (1966). 


§ 62-66. Depositions. — The Commission or any party to a proceeding may 
take and use depositions of witnesses in the same manner as provided by law 
for the taking and use of depositions in civil actions in the superior court. (1949, 
CH9O89 Var 1963 Ge Goesiils) 


§ 62-67. Examination before hearing. — Any party to a proceeding may 
make application to the Commission for examination of any other party before 
hearing. The Commission, if it finds good cause therefor, shall issue the order 
for such examination, and the deposition taken thereunder shall be filed with 
the Commission’s chief clerk, in accordance with and subject to the procedure 
prescribed for such examinations in the superior court. In cases in which the 
Commission is a party, it may order such examination upon its own motion, upon 
the affidavit of any member of the Commission’s staff. The Commission may 
adopt rules for the taking of such examinations. (1963, c. 1165, s. 1.) 


§ 62-68. Use of affidavits. — At any time, 10 or more days prior to a hearin 
or a continued hearing, any party or the Commission may send by nauiatered 
or certified mail or deliver to the opposing parties a copy of any affidavit 
proposed to be used in evidence, together with the notice as herein provided. 
Unless an opposing party or the Commission at least five days prior to the 
hearing, if the affidavit and notice are received at least 20 days prior to such 
hearing, otherwise at any time prior to or during such hearing, sends by 
registered or certified mail or delivers to the proponent a request to cross- 
examine the affiant at the hearing, the right to cross-examine such affiant is 
waived and the affidavit, if introduced in evidence, shall be given the same effect 
as if the affiant had testified orally. If an opportunity to cross-examine an affiant 
at the hearing is not afforded after request therefor is made as herein provided, 
the affidavit shall not be received in evidence. The notice accompanying the 
affidavit shall set forth the name and address of the affiant and shallicontatn 
a statement that the affiant will not be called to testify orally and will not be 
subject to cross-examination unless the opposing parties or the Commission 
demand the right of cross-examination by notice mailed or delivered to the 
proponent at least five days prior to the hearing if the notice and affidavit are 
received at least 20 days prior to such hearing, otherwise at any time prior to 
during such hearing. (1949, c. 989, s. 1; 1957, c. 1152, s. 3; 1968, c. 1165, s. 
16: 


Editor’s Note. — For article on administrative 
evidence rules, see 49 N.C.L. Rev. 635 (1971). 


§ 62-69. Stipulations and agreements; prehearing conference. — (a) In all 
contested proceedings the Commission, by prehearing conferences and in such 
other manner as it may deem expedient and in the public interest, shall 
encourage the parties and their counsel to make and enter stipulations of record 
for the following purposes: 


(1) Eliminating the necessity of proof of all facts which may be admitted 
and the authenticity of documentary evidence, 


(2) Facilitating the use of exhibits, and 
(3) Clarifying the issues of fact and law. 


HOO 
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The Commission may make informal disposition of any contested proceeding 
by stipulation, agreed settlement, consent order or default. 


(b) Unless otherwise provided in the Commission’s rules of practice and 
procedure, such prehearing conferences may be ordered by the Commission or 
requested by any party to a proceeding in substantially the same manner, and 
with substantially the same subsequent procedure, as provided by law for the 
VAL of pretrial hearings in the superior court. (1949, c. 989, s. 1; 1968, c. 1165, 
Bik. 


§ 62-70. Ex parte communications. — (a) In all matters and proceedings on 
the Commission’s formal docket with adversary parties of record, all 
communications or contacts of any nature between any party and the 
Commission or any of its members or any hearing examiner assigned to such 
docket, whether verbal or written, formal or informal, which pertain to the 
merits of such matter or proceeding, shall be made only with full knowledge of 
or notice to all other parties of record. All parties shall have an opportunity to 
be informed fully as to the nature of such communication and to be present and 
heard with respect thereto. 


(b) In the event any such communication or contact shall be received by the 
Commission or any commissioner or any hearing examiner assigned to such 
docket without such knowledge or notice to all other parties, the Commission 
shall immediately cause a formal record of such violation to be made in its docket 
and thereafter no ruling or decision shall be made in favor of such violating party 
until the aggrieved party shall waive such violation or the Commission shall find 
as a fact that such party was not prejudiced thereby or that any such prejudice, 
if present, has been removed. 


(c) Any contacts or communications made in violation of this section which 
are not recorded by the Commission may be recorded by notice to the 
Commission by any aggrieved party and, unless the Commission shall find that 
such violation did not in fact occur, such recording shall have the same effect 
as if done by the Commission. 


(d) In matters not under this section, the Commission may secure information 
and receive communications ex parte, it being the purpose of this section to 
protect adversary interests where they exist but not otherwise to restrict unduly 
the administrative and legislative functions of the Commission. 


(e) This section shall not modify any notice required in the case of pleadings 
and proceedings which are subject to other requirements of notice to parties of 
record, whether by statute or by rule of the Bet cane and the Commission 
may adopt reasonable rules to coordinate this section with such other 
requirements. 


(f) In addition to the foregoing provisions regarding contacts with members 
of the Commission and hearing examiners, if any party of record, including the 
assistant attorney general when he is a party, confers with or otherwise contacts 
any staff personnel employed by the Commission regarding the merits of a 
pending proceeding, the staff employee shall promptly forward by regular mail 
a memorandum of the date and general subject matter of such contact to all 
other parties of record to the proceeding. (1963, c. 1165, s. 1.) 


§ 62-71. Hearings to be public; record of proceedings. — (a) All formal 
hearings before the Commission, a hearing division, a commissioner or an 
examiner shall be public, and shall be conducted in accordance with such rules 
as the Commission may prescribe. A full and complete record shall be kept of 
all proceedings on any formal hearing, and all testimony shall be taken by a 
reporter appointed by the Commission. Any party to a proceeding shall be 
entitled to a copy of the record or any part thereof upon the payment of the 
reasonable cost thereof as determined by the Commission. 
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(b) The Commission in its discretion may a da stenographic or mechanical 


methods of Econ ane testimony, 
transcript of any suc 
and settlement by the Commission. 


or a com 
record shall be valid for all purposes, subject to protest 


ination of such methods, and a 


(c) The Commission is authorized to provide daily transcripts of testimony in 
cases of substantial public interest and in other cases where time is an important 
factor to the parties involved. (1949, c. 989, s. 1; 1968, c. 1165, s. 1.) 


Formal Hearing. — An informal conference 
between members of the Commission and rep- 
resentatives of the utility involved in a rate pro- 
ceeding, which was called at the suggestion of 
the Commission, and which involved only a sin- 
gle question as to whether the protesting 
municipalities having industrial users could se- 


cure an industrial rate, and at which conference 
no testimony and no record was taken, was not 
a formal hearing within the meaning of this sec- 
tion. State ex rel. North Carolina Util. Comm’n 
v. Municipal Corps., 243 N.C. 193, 90 S.E.2d 519 
(1955). 


§ 62-72. Commission may make rules of practice and procedure. — Except 
as otherwise provided in this Chapter, the Commission is authorized to make and 
promulgate rules of practice and procedure for the Commission hearings. (1949, 


c.989)-s) 1) 1963; cP 1165;'s.-1:) 


Editor’s Note. — For article on administrative 
evidence rules, see 49 N.C.L. Rev. 635 (1971). 

In the absence of statutory inhibition, the 
Commission may regulate its own procedure 
within broad limits, and may prescribe and adopt 
reasonable rules and regulations with respect 
thereto, provided such rules are consistent with 
the statutes governing its actions. State ex rel. 
Utilities Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962); State ex rel. North Carolina 
Util. Comm’n v. Western Carolina Tel. Co., 260 
N.C. 369, 1382 S.E.2d 873 (1963). 

Rules Must Not Be Contrary to Statutes. — 
While the power of the legislature to delegate 
authority to an administrative agency of the 
State to prescribe rules and regulations for the 
due and orderly performance of its public func- 
tions is unquestioned, this does not authorize the 


formulation of rules contrary to the statute. 
State ex rel. North Carolina Util. Comm’n v. At- 
lantic Coast Line R.R., 224 N.C. 288, 29 S.E.2d 
912 (1944). 

Waiver or Suspension of Rules. — The Com- 
mission may adopt its own rules governing 
pleadings, and has the power to waive or sus- 
pend the rules. State ex rel. Utilities Comm’n v. 
Carolinas Comm. for Indus. Power Rates & Area 
Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

Challenging Validity of Rules by Appeal un- 
der Former Law. — See State ex rel. North 
Carolina Util. Comm’n v. Atlantic Greyhound 
Corp., 224 N.C. 293, 29 S.E.2d 909 (1944); Utili- 
ties Comm’n y. Atlantic Greyhound Corp., 224 
N.C. 672, 32 S.E.2d 23 (1944). 

Cited in State ex rel. Utilities Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 §.E.2d 705 (1972). 


§ 62-73. Complaints against public utilities. — Complaints may be made by 
the Commission on its own motion or by any person having an interest, either 
direct or as a representative of any persons having a direct interest in the subject 
matter of such complaint by petition or complaint in writing setting forth any 
act or thing done or omitted to be done by any public utility, including any rule, 
regulation or rate heretofore established or fixed by or for any dele utility in 
violation of any provision of law or of any order or rule of the Commission, or 
that any rate, service, classification, rule, regulation or practice is unjust and 
unreasonable. Upon good cause shown and in compliance with the rules of the 
Commission, the Commission shall also allow any such person authorized to file 
a complaint, to intervene in any neu roceeding. The Commission, by rule, 
may prescribe the form of complaints filed under this section, and may in its 
discretion order two or more complaints dealing with the same subject matter 
to be joined in one hearing. Unless the Commission shall determine, upon 
consideration of the complaint or otherwise, and after notice to the complainant 
and opportunity to be heard, that no reasonable ground exists for an 
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investigation of such complaint, the Commission shall fix a time and place for 
hearing, after reasonable notice to the complainant and the utility complained 
of, which notice shall be not less than 10 days before the time set for such 
hearing. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 


Cited in State ex rel. Utilities Comm’n v. 
Union Elec. Membership Corp., 8 N.C. App. 309, 
164 S.E.2d 889 (1968). 


§ 62-74. Complaints by public utilities. — Any Revue utility shall have the 
right to complain on any of the grounds upon which complaints are allowed to 
be filed by other parties, and the same procedure shall be adopted and followed 
as in other cases, except that the complaint and notice of hearing shall be served 
by the Commission upon such interested persons as it may designate. (1949, c. 
OSONSm s1U0G eC Mr LOo esl) 


§ 62-75. Burden of proof. — In all proceedings instituted by the Commission 
for the purpose of investigating any rate, service, classification, rule, regulation 
or practice, the burden of proof shall be upon the public utility whose rate, 
service, classification, rule, regulation or practice is under investigation to show 
that the same is just and reasonable. In all other proceedings the burden of proof 


shall be upon the complainant. (1949, c. 989, s. 1; 1968, c. 1165, s. 1.) 


Legality of Rule Placing Burden upon All 
Carriers as to All Rates. — This section uses the 
word “carrier” or “utility” in the singular. 
Therefore, when the Commission initiates an 
investigation of the entire rate structure of mo- 
tor carriers, and places upon the carriers the 
burden of showing that the old rates, which have 
been in effect for a number of years with the 
approval of the Commission, are just and reason- 
able, a question arises as to whether the Com- 
mission has exceeded its legislative authority. 
See State ex rel. Utilities Comm’n v. North Caro- 
lina Motor Carriers Ass’n, 253 N.C. 482, 117 
S.E.2d 271 (1960). 

Plaintiff Must Prove Facts Essential to Re- 
lief. — This section imposes upon plaintiff the 
burden of proving the facts essential to its right 
to relief from the relationship of which it com- 
plains. State ex rel. Utilities Comm’n v. Nello L. 
Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 

The burden is upon carriers asking for an 
increase in rates to prove justification for the 
increase and that the proposed rate is just and 
reasonable. State ex rel. North Carolina Util. 
Comm’n v. Southern Ry., 267 N.C. 317, 148 
S.E.2d 210 (1966). 

And Not upon Shippers or Customers. — At 
a hearing on a proposed increase in charges for 
railroad services the shippers and customers of 
the railroads have no burden of proving any- 


thing; the previous rates are presumed to be fair 
and reasonable and so are the orders of the Com- 
mission. State ex rel. North Carolina Util. 
Comm’n v. Southern Ry., 267 N.C. 317, 148 
S.E.2d 210 (1966). 

And the burden of proof is upon an appli- 
cant for a certificate of public convenience 
and necessity to show there is a public conve- 
nience and necessity for its proposed service. 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

Burden of Proof as to Counterclaim. — 
Where the challenge to the rate of return arose 
from protestants’ counterclaim, the protestants 
were therefore complainants, and the burden 
was upon them. State ex rel. Utilities Comm’n 
v. Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 
(1962). 

Applied in State ex rel. Utilities Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utilities Comm’n v. Motor 
Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972); State ex rel. Utilities Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 269 
(1974). 

Stated in State ex rel. Utilities Comm’n v. At- 
lantic Coast Line R.R., 268 N.C. 242, 150 S.E.2d 
386 (1966). 


§ 62-76. Hearings by Commission, hearing division of Commission, 
commissioner, or examiner. — (a) Except as otherwise provided in this Chapter, 
any matter requiring a hearing shall be heard and decided by the Commission 
or shall be referred to a division of the Commission or one of the commissioners 
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or a qualified member of the Commission staff as examiner for hearing, report 
and recommendation of an appropriate order or decision thereon. Subject to the 
limitations prescribed in this Article, a hearing division, hearing commissioner 
or examiner to whom a hearing has been referred by order of the chairman shall 
have all the rights, duties, powers and jurisdiction conferred by this Chapter 
upon the Commission: The chairman, in his discretion, may direct any hearing 
by the Commission or any division, commissioner or examiner to be held in such 
place or places within the State as he may determine to be in the public interest 
and as will best serve the convenience of interested parties. Before any member 
of the Commission staff enters upon the performance of duties as an examiner, 
he shall first take, subscribe to and file with the Commission an oath similar to 
the oath required of members of the Commission. 

(b) In all cases where a division of the Commission hears a proceeding and 
as many as three commissioners hearing the case approved the recommended 
order, such order shall thereby become and shall be issued as a final order of 
the Commission. If less than three commissioners approve such order, it shall 
be a recommended order only, subject to review by the full Commission, with 
all commissioners eligible to participate in the final arguments and decision. 

(c) In all cases in which a pending proceeding shall be assigned to a hearing 
commissioner, such commissioner shall hear and determine the proceedings and 
submit his recommended order, but, in the event of a petition to the full 
Commission to review such recommended order, the hearing commissioner shall 
take no part in such review, either in hearing oral argument or in consideration 
of the Commission’s decision, but his vote shall be counted in such decision to 
affirm his original order. (1949, c. 989, s. 1; 1959, c. 639, s. 3; 1968, c. 1165, s. 
ik 


Section Supports Holding That Three State ex rel. Utilities Comm’n v. Carolina Tel. & 
Commissioners Concurring in Order of Com- Tel. Co., 21 N.C. App. 251, 204 S.E.2d 181 (1974). 
mission Must Have Heard Evidence. — See 


§ 62-77. Recommended decision of hearing division, commissioner or 
examiner. — Any report, order or decision made or recommended by a hearing 
division, commissioner or examiner with respect to any matter referred for 
hearing shall be in writing and shall set forth separately findings of fact and 
conclusions of law and shall be filed with the Commission. A copy of such 
recommended order, report and findings shall be served upon the parties who 
have appeared in the proceeding. (1949, c. 989, s. 1; 1968, c. 1165, s. 1.) 


§ 62-78. Proposed findings, briefs, exceptions, orders, expediting cases, 
and other procedure. — (a) Prior to each decision or order by the Commission 
in a proceeding initially heard by it and prior to any recommended decision or 
order of a hearing division, commissioner or examiner, the parties shall be 
afforded an opportunity to submit, within the time prescribed by order entered 
in the cause, unless further extended by order of the Commission, for the 
consideration of the Commission, division, commissioner or examiner, as the case 
may be, proposed findings of fact and conclusions of law and briefs. 

(b) Within the time prescribed by the hearing division, commissioner, or 
examiner, the parties shall be afforded an opportunity to file exceptions to the 
recommended Hoenig or order and a brief in support thereof, provided the time 
so fixed shall be not less than 15 days from the date of such recommended 
decision or order. The record shall show the ruling upon each requested finding 
and conclusion or exception. 

(c) In all proceedings in which a hearing division, commissioner or examiner 
has filed a report, recommended decision or order to which exceptions have been 
filed, the Commission, before making its final decision or order, shall afford the 
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party or parties an opportunity for oral argument. When no exceptions are filed 
within the time specified to a recommended decision or order, such recommended 
decision or order shall become the order of the Commission and _ shall 
immediately become effective unless the order is stayed or postponed by the 
Commission; provided, the Commission may, on its own motion, review any such 
matter and take action thereon as if exceptions thereto had been filed. 

(d) When exceptions are filed, as herein provided, it shall be the duty of the 
Commission to consider the same and if sufficient reason appears therefor, to 
grant such review or make such order or hold or authorize such further hearing 
or proceeding as may be necessary or proper to carry out the purposes of this 
Chapter. The Commission, after review, upon the whole record, or as 
supplemented by a further hearing, shall decide the matter in controversy and 
make BPD OUHrS order or decision thereon. 

(e) The Commission may expedite the hearing and decision of any case if the 
public interest so requires by the use of pretrial conferences, daily transcripts 
of evidence, trial briefs, and prompt oral argument, and by granting priority to 
the hearing eee decision of such case. (1949, c. 989, s. 1; 1959, c. 639, s. 4; 1968, 
Cuba Heras 


Ordinarily, the procedure before the Com- 
mission is more or less informal and is not as 
strict as in superior court, nor is it confined by 
technical rules; substance and not form is con- 
trolling. State ex rel. Utilities Comm’n v. Cham- 
pion Papers, Inc., 259 N.C. 449, 130 S.E.2d 890 
(1968). 

This section requires the Commission to find 
all facts essential to a determination of the 
question at issue. Having found the facts, it may 
then make factual conclusions. State ex rel. Utili- 
ties Comm’n v. Haywood Elec. Membership 
Corp., 260 N.C. 59, 181 $.E.2d 865 (1968). 

The reason for compelling adequate factual 
findings is to permit proper judicial review. 
State ex rel. Utilities Comm’n v. Haywood Elec. 
Membership Corp., 260 N.C. 59, 181 S.E.2d 865 
(1963). 


The duty imposed is similar to that duty 
imposed on a judge of the superior court by 
former § 1-185 when a jury trial is waived, and 
on the Industrial Commission by § 97-84 before 
it can award or deny compensation. State ex rel. 
Utilities Comm’n v. Haywood Elec. Membership 
Corp., 260 N.C. 59, 181 S.E.2d 865 (1968). 

Failure to Make Findings Necessitates Re- 
mand. — A failure by the Commission to find 
facts essential to a determination of the rights 
of the parties necessitates a remand to the Com- 
mission to make necessary findings on which it 
may base its order. State ex rel. Utilities Comm’n 
v. Haywood Elec. Membership Corp., 260 N.C. 
59, 181 S.E.2d 865 (1963). 

Applied in State ex rel. Utilities Comm’n vy. 
Carolina Power & Light Co., 250 N.C. 421, 109 
S.E.2d 253 (1959). 


§ 62-79. Final orders and decisions; findings; service; compliance. — (a) All 
final orders and decisions of the Commission shall be sufficient in detail to enable 
the court on ye to determine the controverted questions presented in the 


proceedings and shall include: 


(1) Findings and conclusions and the reasons or bases therefor upon all the 
material issues of fact, law, or discretion presented in the record, and 


(2) The appropriate rule, order, sanction, relief or statement of denial 


thereof. 


(b) A copy of every final order or decision under the seal of the Commission 
shall be served by registered or certified mail upon the person against whom 
it runs or his attorney and notice thereof shall be given to the other parties to 
the proceeding or their attorney. Such order shall take effect and become 
operative when issued unless otherwise designated therein and shall continue 
in force either for a period which may be designated therein or until changed 
or revoked by the Commission; provided, upon filing of new, changed or 
additional rates, it shall not be necessary to abtain relief from an outstanding 
order of the Commission fixing rates except in the case of transportation rates 
where the rates have been in effect less than one year. If an order cannot, in 
the judgment of the Commission, be complied with within the time designated 
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therein, the Commission may grant and prescribe such additional time as in its 
judgment is reasonably necessary to comply with the order, and may, on 
application and for good cause shown, extend the time for compliance fixed in 
its order. (1949, c. 989, s. 1; 1957, c. 1152, s. 4; 1959, c. 639, s. 4; 1961, c. 472, 


s. 1;.1963, c. 1165, s. 1.) 


The Commission is required by this section 
to find all facts essential to a determination of 
the question at issue. State ex rel. Utilities 
Comm’n v. Queen City Coach Co., 4 N.C. App. 
116, 166 S.E.2d 441 (1969). 

“Material Issues of Fact”. — When the rec- 
ord before the Commission presents the ques- 
tions of the original cost, less depreciation, and 
the replacement cost, less depreciation, these are 
“material issues of fact,” upon each of which the 
Commission must make its finding. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. & Tel. Co., 
15 N.C. App. 41, 189 S.E.2d 777 (1972). 

Determination of “Fair Value”. — Having 
made the findings, properly supported, it is for 
the Commission, not the reviewing court, to de- 
termine, in its expert discretion and by the use 
of ‘“‘balanced scales,” the relative weights to be 
given these several factors in ascertaining the 
ultimate fact of ‘fair vaiue.” State ex rel. Utili- 
ties Comm’n v. Southern Bell Tel. & Tel. Co., 15 
N.C. App. 41, 189 S.E.2d 777 (1972). 

While the Commission has the duty to weigh 
evidence of “fair value” fairly and in “balanced 
scales,” the reviewing court may not set aside 
the Commission’s determination of “fair value” 
merely because the court would have given the 
respective elements different weights and 


would, therefore, have arrived at a different 
“fair value.” State ex rel. Utilities Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 8.E.2d 777 (1972). 

Different Reasons Given by Concurring 
Commissioners Are Not Grounds for Reversal. 
— When § 62-60 and subsection (a) of this sec- 
tion are construed together, as they must be, it 
is apparent that the General Assembly did not 
intend that an order of the Commission con- 
curred in by the majority of its members, based 
upon findings of fact concurred in by a majority 
of its members, may be reversed solely because 
the members of the concurring majority chose 
different rules, or supposed rules, of law as sup- 
port for their decision and order. The diversity 
of the reasons given by the three commissioners 
who join in an ultimate decision and order are not 
a sufficient ground for its reversal. State ex rel. 
Utilities Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

Applied in State ex rel. Utilities Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

Stated in State ex rel. Utilities Comm'n v. Mo- 
tor Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972). 


§ 62-80. Powers of Commission to rescind, alter or amend prior order or 
decision. — The Commission may at any time upon notice to the public utility 
and to the other parties of record affected, and after opportunity to be heard 
as provided in the case of complaints, rescind, alter or amend any order or 
decision made by it. Any order rescinding, altering or amending a prior order 


or decision shall, when served upon the public utility affected, have the same 
effect as is herein provided for original orders or decisions. (1949, c. 989, s. 1; 


1968, c. 1165, s. 1.) 


Procedure Informal. — Since the regulation 
of public utilities is a continuing and continuous 
process as to each utility, procedure before the 
Commission must be more or less informal and 
not confined by technical rules in order that 
regulation may be consistent with changing con- 
ditions. State ex rel. Utilities Comm’n v. Associ- 
ated Petroleum Carriers, 13 N.C. App. 554, 186 
S.E.2d 612 (1972). 


Authority to Rescind, Alter or Amend Is 
Discretionary. — The statutory authority of the 
Utilities Commission, to rescind, alter or amend 
any order or decision made by it, upon proper 
notice to parties and after opportunity for hear- 
ing, is obviously discretionary. State ex rel. Utili- 


ties Comm’n v. Services Unlimited, 9 N.C. App. 
590, 176 S.E.2d 870 (1970). 


“Complaint Proceeding”. — A hearing pur- 
suant to the provisions of this section and § 
62-136 which involves a single rate or small part 
of a rate structure of a public utility is called a 
“complaint proceeding.” It differs from a gen- 
eral rate case in that it deals with an emergency 
or change of circumstances which does not af- 
fect the entire rate structure of a utility and may 
be resolved without involving the procedure out- 
lined in § 62-133. State ex rel. Utilities Comm’n 
v. Carolina Power & Light Co., 250 N.C. 421, 109 
§.E.2d 253 (1959). 
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The Commission may not arbitrarily or ca- 
priciously rescind its order approving a con- 
tract between utilities. It must appear that such 
rescission is made because of a change of cir- 
cumstances requiring it in the public interest. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 182 S.E.2d 249 (1963). 

In the absence of statutory authority. and in 
the absence of any additional evidence or a 
change in conditions, the Commission has no 
power to reopen a proceeding and modify or set 
aside an order theretofore made by it where the 
order was made in pursuance of an agreement 
entered into by the parties to the proceeding. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 182 S.E.2d 249 (1968). 

Circumstances Justifying Rescission of 
Prior Order Approving Contract. — The 
improvement and construction of highways be- 
tween two municipalities making feasible a new 
and quicker bus route between them was suffi- 
cient change of condition to empower the Utili- 
ties Commission to modify or rescind a prior 
order entered by it approving an agreement be- 
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tween two carriers in regard to their respective 
services to the public between the two 
municipalities along the older routes. State ex 
rel. Utilities Comm’n v. Carolina Coach Co., 260 
N.C. 48, 182 8.E.2d 249 (1963). 

An appeal does not lie from the denial of a 
petition to rehear. State ex rel. Utilities Comm’n 
v. Services Unlimited, 9 N.C. App. 590, 176 
S.E.2d 870 (1970). 

Revocation of Prior Order Reversed. — An 
order of the Utilities Commission revoking its 
prior order approving an agreement between 
carriers in regard to their respective services 
along the route in question and substituting in 
lieu thereof an order of the Commission having 
the same effect as the agreement, was reversed, 
there being no evidence to support the Commis- 
sion’s conclusion that the new order would pro- 
mote harmony among the carriers, and there 
being no showing of a change of condition 
requiring a revision of the prior order in the pub- 
lic interest. State ex rel. Utilities Comm’n v. 
Carolina Coach Co., 260 N.C. 48, 182 S.E.2d 249 
(1968). 


§ 62-81. Special procedure in hearing and deciding rate cases. — (a) All 
proceedings for an increase in rates and all other rate proceedings declared to 
be general rate cases under G.S. 62-137 shall be set for hearing within six months 
of the institution or filing thereof, and the procedure for rendering decisions 
therein shall be given priority over all other cases on the Commission’s calendar 
of hearings and decisions. Such cases shall be heard by the full Commission, and 
the Commission shall furnish a transcript of the evidence and testimony 
presented by the end of the second business day after the taking of each day 
of testimony. The Commission shall require that briefs and oral arguments in 
such cases ite submitted within 30 days after receipt of such transcripts, and 
the Commission shall render its decision in such cases within 60 days after 
submission of such briefs and arguments. All public utilities filing or applying 
for an increase in rates for electric, telephone, natural gas or water service shall 
notify their consumers of such filing by regular mail or by newspaper 
publication within 30 days thereafter, which notice shall state that any hearing 
on said filing shall be set within six months of said filing date. Other public 
utilities shall give such notice in a manner to be prescribed by the Commission. 

(b) In matters where the total annual revenue requested or where the total 
annual revenue increase requested is less than fifty thousand dollars ($50,000), 
even though all or a substantial portion of the rate structure is being initially 
Established or is under review, the chairman of the Commission may refer the 
matter to a division of the Commission or to a hearing commissioner or to a 
hearing examiner for hearing. (1968, c. 1165, s. 1; 1973, c. 1074.) 


Editor’s Note. — The 1973 amendment desig- 
nated the former provisions of this section as 
subsection (a) and added subsection (b). 


§ 62-82. Special procedure on application for certificate for generating 
facility; appeal from award order. — (a) Notice of Application for Certificate 
for Generating Facility; Hearing; Briefs and Oral Arguments. — Whenever 
there is filed with the Commission an application for a certificate of public 
convenience and necessity for the construction of a facility for the generation 
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of electricity under G.S. 62-110.1, the Commission shall require the applicant to 
publish a notice thereof once a week for four successive weeks in a daily 
newspaper of general circulation in the county where such facility is proposed 
to be constructed and thereafter the Commission, upon complaint shall, or upon 
its own initiative may, upon reasonable notice, enter upon a hearing to determine 
whether such certificate shall be awarded. Any such hearing must be 
commenced by the Commission not later than three months after the filing of 
such application, and the procedure for rendering decisions therein shall be given 
priority over all other cases on the Commission’s calendar of hearings and 
decisions, except rate proceedings referred to in G.S. 62-81. Such applications 
shall be heard by the full Commission, and the Commission shall furnish a 
transcript of evidence and testimony submitted by the end of the second business 
day after the taking of each day of testimony. The Commission shall require that 
briefs and oral arguments in such cases be submitted within 30 days after the 
conclusion of the hearing, and the Commission shall render its decision in such 
cases within 60 days after submission of such briefs and arguments. If the 
Commission does not, upon its own initiative, order a hearing and does not 
receive a complaint within 10 days after the last day of publication of the notice 
the Commission shall enter an order awarding the certificate. 

(b) Compensation for Damages Sustained by Appeal from Award of 
Certificate under G.S. 62-110.1; Bond Prerequisite to Appeal. — Any party or 
parties opposing, and appealing from, an order of the Commission which awards 
a certificate under G.S. 62-110.1 shall be obligated to recompense the party to 
whom the certificate is awarded, if such award is affirmed upon appeal, for the 
damages, if any, which such party sustains by reason of the delay in beginning 
the construction of the facility which is occasioned by the appeal, such damages 
to be measured by the increase in the cost of such generating facility (excluding 
legal fees, court costs, and other expenses incurred in connection with the 
appeal). No appeal from any order of the Commission which awards any such 
certificate may be taken by any party opposing such award unless, within the 
time limit for filing notice of appeal as provided for in G.S. 62-90, such party 
shall have filed with the Commission a bond with sureties approved by the 
Commission, or an undertaking approved by the Commission, in such amount 
as the Commission determines will be reasonably sufficient to discharge the 
obligation hereinabove imposed upon such appealing party. The Commission 
may, when there are two or more such appealing parties, permit them to file 
a joint bond or undertaking. If the award order of the Commission is affirmed 
on appeal, the Commission shall determine the amount, if any, of damages 
sustained by the party to whom the certificate was awarded, and shall issue 
appropriate orders to assure that such damages be paid and, if necessary, that 
the bond or undertaking be enforced. (1965, c. 287, s. 3.) 


§§ 62-83 to 62-89: Reserved for future codification purposes. 


ARTICLE 5. 
Review and Enforcement of Orders. 


§ 62-90. Right of appeal; filing of exceptions. — (a) No party toa proceeding 
before the Commission may appeal from any final order or decision of the 
Commission unless within 30 days after the entry of such final order or decision, 
or within such time thereafter as may be fixed by the Commission, by order made 
within 30 days, the party aggrieved by such decision or order shall file with the 
Commission notice of appeal and exceptions which shall set forth specifically 
the ground or grounds on which the aggrieved party considers said decision or 
order to be unlawful, unjust, unreasonable or unwarranted, and including errors 
alleged to have been committed by the Commission. 
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(b) Any party may pieces from all or any portion of any final order or decision 
of the Commission in the manner herein provided. BoRy of the notice of appeal 
shall be mailed by the appealing party at the time of filing with the Commission, 
to each party to the proceeding to the addresses as they appear in the files of 
the Commission in the proceeding. The failure of any party, other than the 
Commission, to be sepiad with or to receive a copy of the notice of appeal shall 
not affect the validity or regularity of the appeal. 

(c) The Commission may on motion of any party to the proceeding or on its 
own motion set the exceptions to the final order upon which such appeal is based 
for further hearing before the Commission. 

(d) The appeal shall lie to the Court of Appeals as provided in G.S. 7A-29. The 
appellant shall cause to be prepared a statement of the case as required by the 
rules of the Court of Appeals. A copy of this statement shall be served on the 
Commission and all other parties, as appellees, within 45 days from the entry 
of the appeal taken; within 20 days after such service, the appellee shall return 
the copy with its approval or specified amendments endorsed or attached; if the 
case be approved by the appellee it shall be filed by the appellant with the Clerk 
of the Court of Appeals as part of the record; if not returned with objections 
within the time prescribed, it shall be deemed approved. The Commission shall 
have the power, in the exercise of its discretion, to enlarge the time in which 
ie serve statement of case on appeal and exceptions thereto or counterstatement 
of case. 

(e) If the case on appeal is returned by appellee with objections as prescribed, 
or if a countercase is served on appellant, the appellant shall immediately 
request the Utilities Commission to fix a time and place for meeting to agree 
on the case on appeal. If the appellant delays longer than 15 days after the 
appellee serves its countercase or exceptions to request the Commission to set 
a meeting to agree on the case on appeal, then the exceptions filed by the 
appellee shall be allowed, or the countercase served by him shall constitute the 
case on appeal; but the time may be extended by agreement of counsel. 

(f) The Commission shall forthwith notify the attorneys of the parties to meet 
before it for the purpose at a certain time and place, which time shall not be more 
than 20 days from the receipt of the request. At the time and place stated, the 
Commission shall determine if all parties have agreed on a case on appeal. If 
they have, the appellant shall within five days thereafter file it with the Clerk 
of the Court of Appeals, and if he fails to do so the appellee may file its copy. 
If the case on appeal is not agreed upon by all parties to the appeal at said 
meeting, the Commission shall immediately file with the Court of Appeals a 
request for appointment of a referee to settle the case on appeal, whereupon 
the chief judge of the Court of Appeals shall appoint a referee to settle and sign 
the case on appeal under such rules as may be set forth in his appointment. 

(g) The Court of Appeals shall hear and determine all matters arising on such 
appeal, as in this Article provided, and may in the exercise of its discretion as- 
sign the hearing of said appeal to any panel of the Court of Appeals. (1949, 
Coe ; . 195). C. 120 is pel ood. .C.. 639. sha ldGd tC aL Loo ae. UOt a c, 

Seu, 


I. General Consideration. 
II. Cases Decided prior to 1949 Revision of Procedural Sections. 


Cross Reference. 
As to appeal directly to Supreme Court from order approving or authorizing rate increase, see 
§ 62-99 
I. GENERAL CONSIDERATION. determination or decision. And on appeal from 


Necessity for Filing Exceptions; Appeal the Utilities Commission is limited to parties 
Limited to Parties. — An affected party must © the proceeding, and a party is not affected 
file exceptions to the determination or decision >Y 4 ruling of the Utilities Commission unless 
within 10 (now 30) days after notice of the the decision affects or purports to affect 
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some right or interest of a party to the 
controversy and is in some way determinative 
of some material question involved. In 
re Housing Auth., 233 N.C. 649, 65 S.E.2d 
761 (1961). 

When Review by Court of Appeals Pre- 
cluded. — The Court of Appeals is without 
jurisdiction to review an original order of 
the Utilities Commission where no appeal 
has been taken from the order and the time 
for giving notice and perfecting appeal has 
expired. State ex rel. Utilities Comm’n v. 
Services Unlimited, 9 N.C. App. 590, 176 
S.E.2d 870 (1970). 

Applied in State ex rel. Utilities Comm’n v. 
Champion Papers, Inc., 259 N.C. 449, 180 S.E.2d 
890 (1963); State ex rel. Utilities Comm’n v. 
Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1978). 

Cited in State ex rel. Utilities Comm’n v. Gen- 
eral Tel. Co., 17 N.C. App. 727, 195 S.E.2d 311 
(1978). 


II. CASES DECIDED PRIOR TO 
1949 REVISION OF PROCE- 
DURAL SECTIONS. 


Editor’s Note. — All of the cases in the follow- 
ing note were decided before the 1949 revision 
of the statute relating to procedure before the 
Utilities Commission and appeals therefrom, and 
construe former 88 62-19 and 62-20, to which this 
section corresponds. 

Powers and Jurisdiction of Commission. — 
Under this Chapter as it stood prior to the revi- 
sion of 1949, it was held that, for the purpose of 
making investigations and conducting hearings, 
the legislature had constituted the North Caro- 
lina Utilities Commission a court of record, with 
all the powers and jurisdiction of a court of gen- 
eral jurisdiction as to all subjects embraced with- 
in the purview of the statute, for which 
procedure was prescribed and authorized, with 
the right in “any party affected thereby” to ap- 
peal ‘from all decisions or determinations made 
by the Utilities Commission.” State ex rel. North 
Carolina Util. Comm’n y. Atlantic Greyhound 
Corp., 224 N.C. 293, 29 S.E.2d 909 (1944); Utili- 
ties Comm’n v. Atlantic Greyhound Corp., 224 
N.C. 672, 32 S.E.2d 23 (1944). See § 62-60. 

Orders of Commission Need No Confirma- 
tion. — The Utilities Commission is a State ad- 
ministrative agency of original and _ final 
jurisdiction, and its orders require no confirma- 
tion by any court to be effective. State ex rel. 
Utilities Comm’n y. Carolina Scenic Coach Co., 
218 N.C. 238, 10 S.E.2d 824 (1940). 

Independent Action to Restrain Exercise of 
Rights Granted by Commission. — Plaintiffs 
instituted action against a competing carrier to 
restrain it from exercising rights given it by or- 
ders of the Utilities Commission amending its 
franchise. The orders were entered in proceed- 
ings to which plaintiffs were parties. It was held 
that plaintiffs had adequate remedy for the pro- 
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tection of their rights by appeal under former 8§ 
62-19 and 62-20, and judgment sustaining defen- 
dant’s demurrer in the independent action was 
proper. Atlantic Greyhound Corp. v. North Caro- 
lina Util. Comm’n, 229 N.C. 31, 47 S.E.2d 473 
(1948). 

Right of Appeal Confined to Parties. — For- 
mer § 62-20 distinctly confined the right of ap- 
peal to a party to the proceeding. North Carolina 
Corp. Comm’n v. Winston-Salem Southbound 
Ry., 170 N.C. 560, 87 S.E. 785 (1916). 

The right of appeal conferred by former § 
62-20 was limited to a party to the proceeding. 
For purposes of appeal, those who had no prop- 
erty or proprietary rights which were or might 
be affected by orders of the Commission were 
not such parties. An appeal by persons who 
were not parties to the proceeding would be 
dismissed by the superior court for the rea- 
son that said .court acquired no jurisdiction 
by such appeal. State ex rel. Corporation 
Comm’n v. Southern Ry., 196 N.C. 190, 145 
S.E. 19 (1928); State ex rel. North Carolina 
Util. Comm’n v. City of Kinston, 221 N.C. 359, 
20 S.E.2d 322 (1942). 

“Any Party Affected”. — Under the provi- 
sions of former 8 62-20, “any party affected” by 
the order of the Commission as to rates or 
charges for passengers by a street railway com- 
pany, etc., was given the right of appeal to the 
court from such order. In re Southern Pub. Util. 
Co., 179 N.C. 151, 101 S.E. 619 (1919). 

The former statute, providing that “from all 
decisions or determinations made by the Corpo- 
ration [now Utilities] Commission any party af- 
fected thereby shall be entitled to an appeal,” 
must necessarily mean from a decision which 
affects or purports to affect some right or inter- 
est of a party to the controversy and is in some 
way determinative of some material question in- 
volved. State ex rel. North Carolina Corp. 
Comm’n v. Southern Ry., 147 N.C. 483, 61 S.E. 
271 (1908). 

It is the duty of a municipality granting a char- 
ter to a corporation to operate a streetcar system 
therein which, by contract, has limited the fares 
to be charged passengers within a certain 
amount, to represent the public in proceedings 
upon a petition filed by the railway company 
before the Commission requesting that it be per- 
mitted to raise the fares beyond those limited in 
the contract, and thus the municipality might 
appeal through the courts as former § 62-20 pre- 
scribed, when the order was adverse to it or the 
interest it represented, as a “party affected by 
the decision and determination of the Commis- 
sion,” expressly provided for by the statute. In 
re Southern Pub. Util. Co., 179 N.C. 151, 101S.E. 
619 (1919). 

Who Were Not Parties under Former § 62-20. 
— Citizens seeking to have a railway station 
moved could not appeal from the Commission’s 
decision, under former § 62-20, because they 
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were not parties. North Carolina Corp. Comm’n 
v. Winston-Salem Southbound Ry., 170 N.C. 
560, 87 S.E. 785 (1916). 

Notice Mandatory. — Under former § 62-20, 
it was held that the statutory notice of an appeal 
by a railroad company from an order of the Com- 
mission was mandatory, and could not be ex- 
tended by the consent of the parties of record. 
State ex rel. Corporation Comm’n v. Southern 
Ry., 185 N.C. 435, 117 S.E. 563 (1923); State ex 
rel. North Carolina Util. Comm’n v. Norfolk S. 
Ry., 224 N.C. 762, 32 S.E.2d 346 (1944). 

Notice to Complaining Party under Former 
§ 62-20. — When notice of appeal to the superior 
court was given to the Commission by a railroad 
company, and other requirements of former § 
62-20 relating thereto were met by the company, 
it was sufficient without giving notice of the 
appeal to the complaining party in the proceed- 
ings had before the Commission, as upon this 
appeal the statute made the Commission the 
party plaintiff. State ex rel. North Carolina 
Corp. Comm’n v. Southern Ry., 151 N.C. 447, 66 
S.E. 427 (1909). 

Removal to Federal Courts. — Assuming 
that an order of the Commission made to compel 
a carrier to change the location and conditions 
of its depot to promote the convenience, security 
and accommodation of the public would be an 
invasion of interstate commerce, this does not 
transform the proceedings in which the order is 
made into “a suit at law or in equity,” and, as 
such, removable from the superior court of 
the State to an inferior federal tribunal, upon 
the ground of diverse citizenship. State ex 
rel. North Carolina Corp. Comm’n v. 
Southern Ry., 151 N.C. 447, 66 S.E. 427 (1909). 

In proceedings for the removal of a cause 
from the State to the federal courts upon the 
question of diversity of citizenship under the 
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federal statute applicable, the State court is not 
bound to surrender its jurisdiction until a case 
has been made which, on the face of the petition, 
shows the petitioner has a right to the transfer 
of the cause to the federal courts. State ex rel. 
North Carolina Corp. Comm’n v. Southern Ry., 
151 N.C. 447, 66 S.E. 427 (1909). 

Final Process. — Under this Article as it 
stood before the 1949 revision, it was held that 
the Commission had no power to enforce its or- 
ders and decrees by final process issuing directly 
therefrom, and for such purpose resort must be 
had to ordinary courts, either by independent 
proceedings or in proper instances by process 
issued in cases carried before such courts on 
appeal. State ex rel. North Carolina Corp. 
Comm’n v. Southern Ry., 147 N.C. 483, 61 S.E. 
271 (1908). See 8§ 62-97, 62-98. 

Removal of Franchise Restriction as to Car- 
riage of Passengers by Motor Carrier. — For- 
mer § 62-20 authorized a petitioner to appeal to 
the superior court from an adverse ruling of the 
Utilities Commission on its petition for the re- 
moval from its franchise of a restriction in 
regard to the carriage of passengers, and the 
contention that no appeal would lie from such 
order because the right of appeal was governed 
by the motor carrier laws authorizing an appeal 
from an order affecting franchise only when 
entered for violation of law, was untenable. 
State ex rel. Utilities Comm’n v. Carolina Scenic 
Coach Co., 216 N.C. 325, 4 8.E.2d 897 (1939). 

Petitioner had the right to appeal to the 
superior court from the denial of its petition for 
the removal from its franchise of a restriction 
prohibiting it from transporting passengers be- 
tween two cities along its route in purely local 
traffic between the said cities. State ex rel. Utili- 
ties Comm’n vy. Carolina Scenic Coach Co., 218 
N.C. 2338, 10 S.E.2d 824 (1940). 


§ 62-91. Appeal docketed; title on appeal; priorities on appeal. — Unless 
otherwise provided by the rules of the Court of Appeals, the cause on appeal 
from the Utilities Commission shall be entitled “State of North Carolina ex rel. 
Utilities Commission (here add any additional parties in support of the 
Commission Order and their capacity before the poeneuonn Appellee(s) v. 
(here insert name of appellant and his capacity before the Commission), 
Appellant.” Appeals from the Utilities Commission pending in the superior 
courts on September 30, 1967, shall remain on the civil issue docket of such 
Superior court and shall have priority over other civil actions. Appeals to the 
Court of Appeals under G.S. 7A-29 shall be docketed in accordance with the rules 
8) the Court of Appeals. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 


Utilities Commission as Party. — When the 
Utilities Commission sits as a court of record to 
determine the rights of rival claimants to a valu- 
able franchise, it is somewhat anomalous to find 
it appearing in the Supreme Court to uphold its 


order from which one or the other party had 
appealed. However, this procedure seems to 
have been authorized by the General Assembly. 
State ex rel. Utilities Comm’n v. City Coach Co., 
234 N.C. 489, 67 S.E.2d 629 (1951). 
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§ 62-92. Parties on appeal. — In any appeal to the Court of Appeals, the 
complainant in the original complaint before the Commission shall a3 a party 
to the record and each of the peur to the proceeding before the Commission 
shall have a right to appear and participate in said appeal. (1949, c. 989, s. 1; 1963, 
Cal LOD Sela LOOietCeULOU,.S: 2) 


The Utilities Commission is a party of record ex rel. North Carolina Util. Comm’n v. Norfolk 
in a proceeding before it, and upon appeal the _S. Ry., 224 N.C. 762, 32 S.E.2d 346 (1944). 
Commission becomes the party plaintiff. State 


§ 62-93. No evidence admitted on appeal; remission for further evidence. 
— No evidence shall be received at the hearing on appeal but if any party shall 
satisfy the court that evidence has been discovered since the hearing before the 
Commission that could not have been obtained for use at that hearing by the 
exercise of reasonable diligence, and will materially affect the merits of the case, 
the court may, in its discretion, remand the record and proceedings to the 
Commission with directions to take such subsequently discovered evidence, and 
after consideration thereof, to make such order as the Commission may deem 

roper, from which order an appeal shall lie as in the case of any other final order 
rom which an appeal may be taken as provided in G.S. 62-90. (1949, c. 989, s. 
tel doOP CHI Zt, Sec .clo0G._ CAL lLOD se: 1} 


Cross Reference. — See note to § 62-94. discovered evidence was available, there is no 

Record Must Show Basis for Remand. — basis for the court, in its discretion, to remand 
Where nothing in the record indicates that any _ the cause. State ex rel. Utilities Comm’n v. May- 
party made a motion to remand or that any party belle Transp. Co., 252 N.C. 776, 114 S.E.2d 768 
desired to offer further evidence, or that newly (1960). 


§ 62-94. Record on appeal; extent of review. — (a) On appeal the court shall 
review the record and the exceptions and assignments of error in accordance 
with the rules of the Court of Appeals, and any alleged irregularities in 
procedures before the Commission, not shown in the ~aiey shall be considered 
under the rules of the Court of Appeals. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning and applicability of the terms of any 
Commission action. The court may affirm or reverse the decision of the 
Commission, declare the same null and void, or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commission’s findings, 
inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions, or 

(2) In excess of statutory authority or jurisdiction of the Commission, or 

(3) Made upon unlawful proceedings, or 

(4) Affected by other errors of law, or 

(5) Unsupported by competent, material and substantial evidence in view 
of the entire record as submitted, or 

(6) Arbitrary or capricious. ) 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any pany and due account 
shall be taken of the rule of prejudicial error. The appellant shall not be 
permitted to rely upon any grounds for relief on appeal which were not set forth 
specifically in his notice of appeal filed with the Commission. 

(d) The court shall also compel action of the Commission unlawfully withheld 
or unlawfully or unreasonably delayed. 
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(e) Upon any appeal, the rates fixed or any rule, regulation, finding, 
determination, or order made by the Commission under the provisions of this 
Chapter shall be prima facie just and reasonable. (1949, c. 989, s. 1; 1955, ¢c. 1207, 


s. 3: 1963, c. 1165, s. 1; 1969, c. 614.) 


I. General Consideration. 


II. Cases Decided prior to 1949 Revision of Procedural Sections. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — For case law survey as to 
judicial review of decisions of administrative 
agencies, see 45 N.C.L. Rev. 816 (1967). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

Appeals from the Utilities Commission are 
confined to questions of law upon grounds 
specifically set forth in appellant’s petition for 
rehearing by the Commission. State ex rel. Utili- 
ties Comm’n v. Queen City Coach Co., 233 N.C. 
119, 63 S.E.2d 118 (1951). See State ex rel. Utili- 
ties Comm’n v. Mead Corp., 238 N.C. 451, 78 
S.E.2d 290 (1953). 

Where the evidence is sufficient to permit and 
sustain the Commission’s findings of fact, con- 
clusions and the decision based thereon, the Su- 
preme Court will consider the proceedings 
before the Commission only to the extent nec- 
‘essary to determine whether the Court of 
Appeals committed an error of law. State ex rel. 
Utilities Comm’n v. J.D. McCotter, Inc., 283 N.C. 
104, 194 S.E.2d 859 (1978). 

Limitation on Authority to Review. — The 
authority of the Court of Appeals and of the 
Supreme Court in reviewing an order of the 
Utilities Commission is limited to that conferred 
by this section. State ex rel. Utilities Comm’n v. 
Morgan, 277 N.C. 255, 177 S8.E.2d 405 (1970). 

Upon appeal, the authority of the reviewing 
court to reverse or modify the order of the Com- 
mission, or to remand the matter to the Commis- 
sion for further proceedings, is limited to that 
specified in this section. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

The Supreme Court may not reverse an order 
of the Commission because of its weighting of 
the respective indicators of ‘fair value,” unless 
it finds such weighting to have been arbitrary 
and lacking support in the evidence, in view of 
the entire record, or otherwise affected by error 
of law. State ex rel. Utility Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 288 (1974). 

Subsection (b) States Authority of Court. — 
The authority of the court to which an appeal is 
taken from an order of the Utilities Commission 
is stated in subsection (b) of this section. State 
ex rel. Utilities Comm’n v. Carolina Tel. & Tel. 
Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

Courts do not ordinarily review or reverse 
the exercise of discretionary power by an ad- 
ministrative agency such as the Utilities Com- 
mission, except on showing of capricious, 


unreasonable or arbitrary action or disregard of 
law. State ex rel. North Carolina Util. Comm’n 
v. Carolina Coach Co., 261 N.C. 384, 184 S.E.2d 
689 (1964). 

Weighing of Evidence and Exercise of Judg- 
ment Thereon Are Matters for Commission. — 
The decisions of the Utilities Commission must 
be within the authority conferred by statute, yet 
the weighing of the evidence and the exercise of 
judgment thereon as to transportation problems 
within the scope of its powers are matters for 
the Commission. State ex rel. Utilities Comm’n 
v. Carolina Coach Co., 260 N.C. 48, 182 S.E.2d 
249 (1968). 

The credibility of testimony and the weight to 
be given it are for the Commission, not for the 
reviewing court. State ex rel. Utilities Comm’n 
v. City of Durham, 282 N.C. 308, 193 S.E.2d 95 
(1972). 

And Court May Not Find Facts or Regulate 
Utilities. — Although in reviewing an order of 
the Commission, a court might, upon the same 
facts, have reached a different result, it is not 
for the court to find the facts or to regulate 
utilities. State ex rel. Utilities Comm’n v. Caro- 
lina Coach Co., 260 N.C. 48, 182 S.E.2d 249 
(1963). 

What constitutes public convenience and ne- 
cessity is primarily an administrative question 
with a number of imponderables to be taken into 
consideration, e.g., whether there is a substan- 
tial public need for the service; whether the ex- 
isting carriers can reasonably meet this need, 
and whether it would endanger or impair the 
operations of existing carriers contrary to the 
public interest. State ex rel. Utilities Comm’n v. 
Carolina Coach Co., 260 N.C. 48, 182 S.E.2d 249 
(1968). 

Commission without Discretionary Power 
Where No Evidence to Weigh. — The weighing 
of the evidence and the exercise of judgment 
thereon within the scope of its authority are mat- 
ters for the Commission; even so, the Commis- 
sion has no discretionary power, where its 
function is to weigh the evidence and make judg- 
ment thereon, if there is no evidence to weigh. 
State ex rel. North Carolina Util. Comm’n v. 
Carolina Coach Co., 261 N.C. 384, 134 S.E.2d 689 
(1964). 

Determination by Commission Is Prima Fa- 
cie Just and Reasonable. — A determination by 
the Commission is made by statute, not simply 
prima facie evidence of its validity, but prima 
facie just and reasonable. State ex rel. Utilities 
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Comm’n v. Ray, 236 N.C. 692, 73 S.E.2d 870 
(1953); State ex rel. North Carolina Util. Comm’n 
v. Municipal Corps., 243 N.C. 193, 90 S.E.2d 519 
(1955); State ex rel. North Carolina Util. Comm’n 
v. Casey, 245 N.C. 297, 96 S.E.2d 8 (1957); State 
ex rel. Utilities Comm’n v. Carolina Coach Co., 
260 N.C. 43, 182 S.E.2d 249 (1968). 

An order of the Commission requiring a trans- 
portation company to maintain public service 
facilities must be considered prima facie reason- 
able and just, but this does not preclude the 
transportation company affected from showing 
that the order was unsupported by competent, 
material and substantial evidence. State ex rel. 
Utilities Comm’n v. Atlantic Coast Line R.R., 238 
N.C. 701, 78 S.E.2d 780 (1953); State ex rel. 
North Carolina Util. Comm’n v. Carolina Coach 
Co., 261 N.C. 384, 134 S.E.2d 689 (1964). 

By this section an order of the Commission is 
prima facie just and reasonable. This applies to 
orders approving contracts of public utilities. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 182 S.E.2d 249 (1968). 

Upon appeal, rates fixed by the Commission 
shall be deemed prima facie just and reasonable. 
State ex rel. North Carolina Util. Comm’n v. 
Westco Tel. Co., 266 N.C. 450, 146 S.E.2d 487 
(1966). 

This section provides that on an appeal, the 
Commission’s decision is considered “‘prima facie 
just and reasonable,” and it should be affirmed 
if supported by substantial evidence. State ex 
rel. Utilities Comm’n v. Southern Coach Co., 20 
N.C. App. 597, 199 S.E.2d 731 (1978). 

And Burden Is on Appellant to Show Error 
of Law in Proceedings. — The law imposes the 
duty upon the Utilities Commission and not the 
courts to fix rates, and the burden is upon appel- 
lant from an order of the Commission to show 
error of law in the proceeding before the Com- 
mission. State ex rel. Utilities Comm’n v. Cham- 
pion Papers, Inc., 259 N.C. 449, 130 S.E.2d 890 
(1963). 

But Appellant May Show That Order Was 
Unsupported by Evidence. — Upon appeal the 
orders made by the Utilities Commission “shall 
be prima facie just and reasonable,” but this 
does not preclude the appellant from showing 
that the evidence offered rebuts the prima facie 
effect of the order, and that the order was un- 
supported by competent, material and substan- 
tial evidence in view of the entire record. State 
ex rel. Utilities Comm'n v. Atlantic Coast Line 
R.R., 235 N.C. 2738, 69 S.E.2d 502 (1952); State 
ex rel. Utilities Comm’n v. Gulf-Atlantic Towing 
Corp., 251 N.C. 105, 110 S.E.2d 886 (1959). 

While the determination of a petition by a car- 
rier to be allowed to discontinue an established 
service rests in large measure in the sound judg- 
ment and discretion of the Utilities Commission, 
and its order in regard thereto is prima facie just 
and reasonable, such order is reviewable to as- 
certain whether it is arbitrary or capricious or 
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if the essential findings of fact on which it is 
based are supported by competent, material and 
substantial evidence. State ex rel. Utilities 
Comm’n v. Southern Ry., 254 N.C. 73, 118 S.E.2d 
21 (1961). 

Additional Findings of Fact by Superior 
Court (now Court of Appeals) Not Authorized. 
— When an appeal to the superior court (now to 
Court of Appeals) is taken from an order entered 
by the North Carolina Utilities Commission, the 
review is limited to the record as certified and 
to the questions of law presented therein. There 
is no provision for additional findings of fact by 
the judge for the purpose of determining the 
validity of the order entered by the Commission. 
State ex rel. Utilities Comm’n v. Fox, 236 N.C. 
503, 73 S.E.2d 464 (1952); State v. Ray, 236 N.C. 
692, 73 S.E.2d 870 (1953). See State ex rel. Utili- 
ties Comm’n v. Mead Corp., 238 N.C. 451, 78 
S.E.2d 290 (1953). 

And where the trial judge made findings of 
fact and upon the findings so made rendered 
judgment that the order of the Commission was 
null and void, the Supreme Court will remand the 
case to the superior court (now Court of 
Appeals) for judgment on the questions of law 
presented by the record as certified, or for re- 
mand to the Utilities Commission for additional 
findings if any may be deemed necessary. State 
ex rel. Utilities Comm’n v. Fox, 236 N.C. 553, 73 
S.E.2d 464 (1952). 

Commission’s Findings Are Conclusive if 
Supported by Evidence. — On the appeal to the 
superior court the Commission’s findings of fact 
are conclusive and binding if they are supported 
by competent, material, and substantial evidence 
in view of the entire record. State ex rel. Utilities 
Comm’n vy. Champion Papers, Inc., 259 N.C. 449, 
130 S.E.2d 890 (1968). 

Findings supported by competent, material, 
and substantial evidence in view of the entire 
record are binding upon the reviewing court. 
State ex rel. Utilities Comm’n v. Carolina Tel & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

It is well established that the Commission’s 
findings of fact are conclusive and binding when 
supported by competent, material, and substan- 
tial evidence in view of the entire record as sub- 
mitted. State ex rel. Utilities Comm’n v. Carolina 
Coach Co., 269 N.C. 717, 153 S.E.2d 461 (1967). 

All findings of fact made by the Commission, 
which are supported by competent, material and 
substantial evidence, are conclusive. State ex rel. 
Utilities Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705 (1972); State ex rel. Utilities 
Comm’n v. City of Durham, 282 N.C. 308, 193 
S.E.2d 95 (1972). 

The Commission’s finding, being supported by 
competent, material and substantial evidence in 
view of the entire record as submitted, is conclu- 
sive and binding on appeal. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 15 N.C. 
App. 41, 189 S.E.2d 777 (1972). 
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Although Reviewing Court would Have 
Reached Different Conclusion. — Neither find- 


ings of fact nor the Commission’s determination , 


of what rates are reasonable may be reversed or 
modified by a reviewing court merely because 
the court would have reached a different finding 
or determination upon the evidence. State ex rel. 
Utilities Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705 (1972). 


Evidence of Reasonableness of Practice. — - 


Where the Commission’s order required the 
defendants to do no more than they did volun- 
tarily and without objection for 30 years or 
more, preceding the last six or eight years this 
would seem to be “strong evidence” of the 
reasonableness of the practice. State ex rel. 
Utilities Comm’n v. Southern Ry., 256 N.C. 359, 
124 S.E.2d 510 (1962). 


Substantial Evidence Defined. — Substantial 
evidence is defined as “more than a scintilla or 
a permissible inference.” It means such relevant 
evidence as a reasonable mind might accept as 
adequate to support a conclusion. State ex rel. 
Utilities Comm’n v. Southern Coach Co., 19 N.C. 
App. 597, 199 S.E.2d 731 (1973). 


Determination of “Fair Value”. — While the 
Commission has the duty to weigh evidences of 
“fair value” fairly and in “balanced scales,” the 
reviewing court may not set aside the Commis- 
sion’s determination of “fair value’ merely be- 
cause the court would have given the respective 
elements different weights and would, there- 
fore, have arrived at a different “fair value.” 
State ex rel. Utilities Comm’n v. Southern Bell 
Tel. & Tel. Co., 15 N.C. App. 41, 189 S.E.2d 777 
(1972). 


The Commission, not the reviewing court, is 
to make the determination of the fair value of 
the properties. State ex rel. Utilities Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.E.2d 95 
(1972). 


When Order Remanded to Commission for 
Further Hearing. — An order of the Commis- 
sion based on erroneous interpretation of law 
should be remanded to the Commission for fur- 
ther hearing and not be terminated by the court, 
where the Commission has the duty to make a 
positive determination, such as the fixing of 
rates, and because of some error of law the 
determination is in suspense and the utility is 
entitled to have the determination made. State 
ex rel. North Carolina Util. Comm’n v. Carolina 
Coach Co., 261 N.C. 384, 184 S.E.2d 689 (1964). 


When Order Granting Rate Increase Af- 
firmed. — Where the order of the Utilities Com- 
mission granting petitioner an increase in rates 
in a general rate case is justified by the findings 
of fact which are supported by plenary evidence, 
the order of the Commission will be affirmed. 
State ex rel. Utilities Comm’n v. Tidewater Natu- 
ral Gas Co., 259 N.C. 558, 131 S.E.2d 303 (1963). 
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Questions on appeal from the Commission 
must be determined upon the record certified 
by it. State ex rel. North Carolina Util. Comm’n 
v. Carolina Coach Co., 261 N.C. 384, 184 S.E.2d 
689 (1964). 

Unless Facts Are in Record, Commission’s 
Expert Knowledge Cannot Be Considered. — 
The Commission’s knowledge, however expert, 
cannot be considered by the Supreme Court on 
appeal, unless the facts embraced within that 
knowledge are in the record. State ex rel. North 
Carolina Util. Comm’n v. Carolina Coach Co., 261 
N.C. 384, 184 S.E.2d 689 (1964). 

In the consideration of an appeal the court 
is required to review the whole record, or such 
portions thereof as may be cited. State ex rel. 
Utilities Comm’n v. Nello L. Teer Co., 266 N.C. 
366, 146 S.E.2d 511 (1966). 

And due account shall be taken of the rule 
of prejudicial error in the consideration of an 
appeal. State ex rel. Utilities Comm’n v. Nello L. 
Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 

Issues Not Raised before Commission. — Ap- 
pellant may not rely on new grounds for relief 
on appeal when such grounds were not set forth 
specifically in his petition for rehearing before 
the Commission. State ex rel. Utilities Comm’n 
v. State, 250 N.C. 410, 109 S.E.2d 368 (1959). 

Contents of Order Remanding Cause. — If 
a cause is remanded under this section, the order 
should specify the ground on which it is based 
and thereby indicate to the Commission the na- 
ture of its further proceedings. State ex rel. 
Utilities Comm’n v. Maybelle Transp. Co., 252 
N.C. 776, 114 S.E.2d 768 (1960). 

Applied in State ex rel. Utilities Comm’n v. 
Haywood Elec. Membership Corp., 260 N.C. 59, 
131 S.E.2d 865 (1963); State ex rel. North Caro- 
lina Utils. Comm’n v. Southern Ry., 267 N.C. 317, 
148 S.E.2d 210 (1966); State ex rel. Utilities 
Comm’n vy. Associated Petroleum Carriers, 13 
N.C. App. 554, 186 S.E.2d 612 (1972). 

Stated in State ex rel. Utilities Comm’n v. At- 
lantic Coast Line R.R., 268 N.C. 242, 150 S.E.2d 
386 (1966). 

Cited in State ex rel. Utilities Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968). 


II. CASES DECIDED PRIOR TO 
1949 REVISION OF PRO- 
CEDURAL SECTIONS. 


Editor’s Note. — All of the cases in the follow- 
ing note were decided before the 1949 revision 
of the procedural provisions of this Chapter, and 
construe former 8§ 62-20 and 62-21, correspond- 
ing to § 62-90 and this section. It should be noted 
that the 1949 revision made many changes in 
procedure, and especially in the extent of review. 

Prior to the 1949 revision, on appeal to the 
superior court the trial was under the same rules 
and regulations applicable in other civil causes, 
save and except the prima facie effect to be 
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given the decision or determination of the Com- 
mission. State ex rel. Utilities Comm’n v. Great 
S. Trucking Co., 2238 N.C. 687, 28 8.E.2d 201 
(1948). 

Appeal under Former Law Was Trial de 
Novo. — Upon appeal under the former statute 
by a party to a proceeding before the Corpora- 
tion (now Utilities) Commission from an order 
made therein under former 8§ 62-42 and 62-43, 
the superior court had jurisdiction to try and 
determine both issues of law and issues of fact, 
duly presented by assignments of error based 
upon exceptions duly taken by the appellant dur- 
ing the hearing before the Commission. The trial 
of such issues by the superior court was de novo. 
State ex rel. Corporation Comm’n v. Southern 
Ry., 196 N.C. 190, 145 8.E. 19 (1928), citing State 
ex rel. Corporation Comm’n v. Seaboard Air Line 
& S. Ry., 161 N.C. 270, 76 8.E. 554 (1912). 

Under this Chapter as it stood before the 1949 
revision, the trial was de novo, and from thence 
only would a further appeal lie to the Supreme 
Court, governed by the rule that such an appeal 
must not be fragmentary, but shall be from a 
final judgment or one final in its nature. State 
ex rel. Corporation Comm’n v. Cannon Mfg. Co., 
185 N.C. 17, 116 S.E. 178 (1928). 

A provision of former § 62-21 that on appeal 
the trial should be “under the same rules and 
regulations as are prescribed for the trial of 
other civil causes,” was interpreted to mean 
that the trial should be de novo. State ex 
rel. Utilities Comm’n v. Great S. Trucking 
Co., 223 N.C. 687, 28 S.E.2d 201 (1943), citing 
North Carolina Corp. Comm’n v. Winston- 
Salem Southbound Ry., 170 N.C. 560, 87 S.E. 
785 (1916). 

Appeals from the Utilities Commissioner 
were analogous to appeals from a justice of the 
peace rather than appeals from a referee, and 
since the trial in the superior court was de novo 
upon issues of fact raised by the exceptions, the 
superior court properly refused to pass upon ap- 
pellant’s exceptions to the findings of fact seria- 
tim. State ex rel. Utilities Comm’n v. Carolina 
Scenic Coach Co., 218 N.C. 233, 10 S.E.2d 824 


(1940). 
Decision of Commission Was “Prima Facie 
Just and Reasonable”. — While on appeal from 


the Utilities Commission to the superior court 
the provision of former § 62-21 was interpreted 
to mean that the trial should be de novo, the 
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section also provided that the decision or deter- 
mination of the Commission ‘‘shall be prima fa- 
cie just and reasonable.” State ex rel. Utilities 
Comm’n v. Great S. Trucking Co., 223 N.C. 
687, 28 S.E.2d 201 (1948). 

Findings of Fact Not Conclusive. — Former 
8§ 62-20 and 62-21 did not contain any provision 
that the findings of fact by the Utilities Commis- 
sion should be conclusive on appeal. State ex rel. 
Unemployment Comp. Comm’n v. J.M. Willis 
Barber & Beauty Shop, 219 N.C. 709, 15 S.E.2d 
4 (1941). 

Evidence. — On appeal from an order of the 
Commission under former § 62-21 the trial was 
de novo, tried under the same rules and regula- 
tions as are prescribed for the trial of other civil 
causes; and any relevant evidence could be there 
introduced, whether it had theretofore been in- 
troduced before the Commission or not. State ex 
rel. Corporation Comm’n v. Seaboard Air Line 
Ry., 161 N.C. 270, 76 S.E. 554 (1912). See § 
62-26.9. 

In case wherein a union passenger depot had 
been ordered by the Commission it was reversi- 
ble error in the superior court, on appeal from 
the Commission, for the trial judge to admit evi- 
dence as to the effect the relocation would have 
on property values in a nearby town, where the 
present station of one of the roads is located. 
State ex rel. Corporation Comm’n v. Seaboard 
Air Line Ry., 161 N.C. 270, 76 S.E. 554 (1912). 


Affirmance of Decision of Commission. — 
Under former § 62-21, in the absence of a show- 
ing that the decision of the Utilities Commission 
was clearly unreasonable and unjust, appellee, 
on appeal to the superior court, was entitled to 
an affirmance of the decision of the Commission. 
State ex rel. North Carolina Util. Comm’n v. 
Carolina Coach Co., 224 N.C. 390, 30 S.E.2d 328 
(1944). 


In an application for a certificate of public 
convenience and necessity the Utilities Com- 
mission must act within the authority conferred 
by the statute, yet the findings from the evi- 
dence and the exercise of judgment thereon 
within the scope of its powers are matters for 
the Commission, and its order will not be dis- 
turbed when sustained by the findings upon 
competent, material and substantial evidence. 
State ex rel. Utilities Comm’n v. Fredrickson Mo- 
tor Express, 232 N.C. 180, 59 S.E.2d 582 (1950). 


§ 62-95. Relief pending review on appeal. — Pending judicial review, the 
Commission is authorized, where it finds that justice so requires, to postpone 
the effective date of any action taken by it. Upon such conditions as may be 
required and to the extent necessary to prevent irreparable injury, a judge of 
the Court of Appeals is authorized to issue all necessary and appropriate process 


to postpone the effective date of any action by the 


ommission or take such 


action as may be necessary to preserve status or rights of any of the parties 
pending conclusion of the proceedings on appeal. The court may require the 
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applicant for such stay to post adequate bond as required by the court. (1949, 


ce. 989, s. 1; 19638, :c. 1165, s. 1; 1967; c. 1190, s. 8.) 


§ 62-96. Appeal to Supreme Court. — In all appeals heard in the Court of 
Appeals, any party may file a motion for review in the Supreme Court of the 
decision of the Court of Appeals under G.S. 7A-31, and in cases entitled to be 
appealed as a matter of right under G.S. 7A-30(3) any party may appeal to the 
Supreme Court from the decision of the Court of Appeals under the same rules 
afd regulations as are prescribed by law for appeals, Scent that the 
Commission, if it shall appeal, shall not be required to give any undertaking or 
make any deposit to assure the cost of such appeal, and such court may advance 
the cause on its docket. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 


3.) 


Cross References. — As to appeal generally, 
see § 1-268 et seq. As to Commission appearing 
before Supreme Court to uphold its own order, 
see note to § 62-91. 

An appeal does not lie directly from the 
Commission to the Supreme Court. North Caro- 
lina Corp. Comm’n v. Winston-Salem South- 
bound Ry., 170 N.C. 560, 87 S.E. 785 (1916), 
citing State ex rel. Board of R.R. Comm’rs v. 
Wilmington & Weldon R.R., 122 N.C. 877, 29 
S.E. 334 (1898). 

When Supreme Court May Affirm Judgment 
Reversing Commission. — Upon an appeal to 
the Supreme Court from a judgment of the 
superior court (now the Court of Appeals), re- 
versing a decision of the Commission and re- 
manding the matter for further proceed- 


ings, the Supreme Court may affirm the 
judgment of the superior court, if the 
record discloses one or more of _ the 


statutory grounds for such judgment 
and if such ground therefor is set forth 
specifically in the notice of appeal from the Com- 
mission to the superior court. State ex rel. Utili- 
ties Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 

In order to affirm a judgment of the superior 
court (now the Court of Appeals) reversing and 
remanding a decision of the Commission, it is not 
required that the Supreme Court concur in the 
ruling by the superior court upon every ground 
for relief set forth in the notice of appeal from 
the Commission to the superior court. State ex 
rel. Utilities Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 8.E.2d 100 (1966). 

Applied in State ex rel. North Carolina Util. 
Comm’n v. Old Fort Finishing Plant, 264 N.C. 
416, 142 S.E.2d 8 (1965). 


§ 62-97. Judgment on appeal enforced by mandamus. — In all cases in 
which, upon appeal, an order or decision of the Commission is affirmed, in whole 
or in part, the appellate court shall include in its decree a mandamus to the 
epprapE Ae party to put said order in force, or so much thereof as shall be 
affirmed, or the appellate court may make such other order as it deems 
appropriate. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 


Performance Compelled by Mandamus. — 
Under former § 62-25, corresponding to this sec- 
tion prior to the 1949 revision of the procedural 
sections of this Article, it was said that the State 
court could compel performance only by resort 
to the high prerogative writ of mandamus, and 
that by authority of the statute. State ex rel. 
North Carolina Corp. Comm’n vy. Southern Ry., 
151 N.C. 447, 66 S.E. 427 (1909). 


Under former § 62-25, the right to a man- 
damus to enforce a valid order was given in 
causes which had been carried to the superior 
court by appeal. State ex rel. North Carolina 
Corp. Comm’n v. Southern Ry., 147 N.C. 483, 61 
S.E. 271 (1908). 


§ 62-98. Peremptory mandamus to enforce order, when no appeal. — (a) If 
no appeal is taken from an order or decision of the Commission within the time 
prescribed by law and the person to which the order or decision is directed fails 
to put the same in operation, as therein required, the Commission may apply to 
the judge regularly assigned to the superior court district which includes Wake 
County, or to the resident judge of said district at chambers, or to the judge 
holding the superior court in any judicial district in which the business is 
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conducted upon 10 days’ notice, for a peremptory mandamus upon said person 
for the putting in force of said order or decision; and if said judge shall find that 
the order of said Commission was valid and within the scope of its powers, he 
shall issue such peremptory mandamus. 

(b) An appeal shall lhe to the Court of Appeals in behalf of the Commission, 
or the defendant, from the refusal or the granting of such peremptory 
mandamus. The remedy prescribed in this section for enforcement of orders of 
the Commission is in addition to other remedies prescribed by law. (1949, c. 989, 


gs. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 4.) 


Orders of Commission Are Not Judgments. 
— The Commission makes such orders as the 
circumstances of the case justify, but these or- 
ders are not judgments of a court. The Commis- 
sion cannot issue execution to enforce them; 
they simply serve as the basis for judicial action 
in the superior court to enforce them or to punish 
their violation. 2 N.C.L. Rev. 74. See Mayo v. 
Western Union Tel. Co., 112 N.C. 348, 16 S.E. 
1006 (1898). 

Independent Proceedings for Mandamus. — 
An appeal may be had by independent proceed- 
ings for mandamus to enforce a valid order from 
which no appeal has been taken. State ex rel. 
North Carolina Corp. Comm’n v. Southern Ry., 
147 N.C. 4838, 61 S.E. 271 (1908). 


Mandamus to Enforce Final Order. — 
Where the Commission had ordered two railroad 
companies to erect a union depot at a junction 
after a hearing upon the petition of the citizens 
of the town, and the railroads had lost or waived 
their statutory right to appeal, such order was 
regarded as a final judgment, and mandamus 
proceedings to compel the enforcement of the 
final order upon failure of the railroads to except 
and appeal therefrom was the remedy autho- 
rized by statute. State ex rel. Corporation 
Comm’n v. Southern Ry., 185 N.C. 435, 117 S.E. 


568 (1928). 


§ 62-99: Repealed by Session Laws 1967, c. 1190, s. 5. 
§§ 62-100 to 62-109: Reserved for future codification purposes. 


ARTICLE 6. 
The Utility Franchise. 


§ 62-110. Certificate of convenience and necessity. — No public utility shall 
hereafter begin the construction or operation of any public utility plant or 
system or acquire ownership or control thereof, either directly or indirectly, 
without first obtaining from the Commission a certificate that public 
convenience and necessity requires, or will require, such construction, 
acquisition, or operation: Provided, that this section shall not apply to 
construction into territory contiguous to that already occupied and not receiving 
similar service from another public utility, nor to construction in the ordinary 
conduct of business. (1931, c. 455; 1983, c. 184, s. 8; 1941, c. 97; 1963, c. 1165, 


Stl) 


Cross Reference. — As to necessity for 
certificate of convenience and necessity for 
housing projects, see § 157-28. 


Editor’s Note. — See article in 16 N.C.L. Rev. 
46. 


The basis for the requirement of a certificate 
of public convenience and necessity, as a 
prerequisite to the right to serve, is the adoption, 
by the General Assembly, of the policy that, 
nothing else appearing, the public is better 
served by a regulated monopoly than by compet- 
ing suppliers of the service. State ex rel. Utilities 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 257, 


148 S.E.2d 100 (1966); State ex rel. Utilities 
Comm’n v. Two Way Radio Serv., Inc., 272 N.C. 
591, 158 S.E.2d 855 (1968). 


Requirement Curtails Competition. — Re- 
garding public utilities, competition, deemed un- 
necessary, is curtailed by the requirement that 
one desiring to engage in such business procure 
from the Utilities Commission a certificate of 
public convenience and necessity. In re 
Certificate of Need for Aston Park Hosp., 282 
N.C. 542, 193 S.E.2d 729 (1973). 


By this section the State has granted to the 
utility company a legal monopoly upon a ser- 
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vice vital to the economic well-being and the 
domestic life of the people of a large territory. 
This franchise is a property right of great value. 
Normally, when the grantee sells its business to 
another company, the monopolistic franchise 
commands a substantial price, over and above 
the exchange value of the physical properties 
transferred with it. Thus, the value of the fran- 
chise enters into and affects the market price of 
the utility’s stock. It does not, however, enter 
into the computation of the utility’s rate base. 
State ex rel. Utilities Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 

Certificate Is Not Required If Business Is 
Not Public Utility. — One does not need a 
certificate of public convenience and necessity in 
order to engage in a business which is not that 
of a “public utility” as defined in 8 62-3 (23). 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 8.E.2d 100 (1966). 

Nor before City Issues Franchise to Televi- 
sion Cable Company. — Even if a television 
cable company be a “public utility” as defined in 
§ 62-3, it is not required that it obtain from the 
Utilities Commission a certificate of public con- 
venience and necessity before a franchise be is- 
sued by a city to it. Shaw v. City of Asheville, 
269 N.C. 90, 152 S.E.2d 189 (1967). 

But It Is Required before Utility Commences 
Construction or Operation. — A certificate of 
public convenience and necessity from the Utili- 
ties Commission is required by this section 
before a public utility may commence construc- 
tion of its plant or operation of its business. 
Shaw v. City of Asheville, 269 N.C. 90, 152 
S.E.2d 139 (1967). 

Issuance of Certificate Is Nullity If Appli- 
cant Is Not Public Utility. — If an applicant’s 
proposed service is not within the definition of 
“public utility” contained in subdivision (23) of 
§ 62-3, the issuance of a certificate of public con- 
venience and necessity by the Commission to the 
applicant would be a nullity. It would not supply 
a basis for a further order conferring upon the 
applicant a right which may be granted only to 
a public utility. State ex rel. Utilities Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 
100 (1966). 

And in Excess of Commission Authority. — 
To grant a certificate of public convenience and 
necessity to conduct a business which is not a 
public utility, within the definition of the statute, 
would be both arbitrary and in excess of the 
statutory authority of the Commission. State ex 
rel. Utilities Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 

And Issuance Does Not Transform Ordinary 
Business into Public Utility. — The issuance of 
a certificate of public convenience and necessity 
by the Commission does not transform an ordi- 
nary business into a public utility, so as to entitle 
its operator to the rights of a public utility, or 
so as to impose upon him the duties and limita- 
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tions of a public utility. State ex rel. Utilities 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 257, 
148 S.E.2d 100 (1966). 

Definition of Public Utility Cannot Be Ex- 
tended. — Neither the Commission nor the Su- 
preme Court has authority to add to the types 
of business defined by the legislature as public 
utilities. State ex rel. Utilities Comm’n v. Caro- 
lina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 

Finding of Both Convenience and Public 
Need Is Required. — A finding by the Commis- 
sion that the rendering of the proposed service 
by an applicant would be a convenience to the 
public, even if supported by competent and sub- 
stantial evidence, is not adequate basis for an 
order granting the applicant a certificate of pub- 
lic convenience and necessity. To entitle the ap- 
plicant to such a certificate it is, of course, not 
necessary for him to show, and the Commission 
to find, that the proposed service is necessary in 
the sense of being indispensable. Nevertheless, 
a mere showing of convenience is not sufficient. 
There must be an element of public need for the 
proposed service by the applicant in the area. 
State ex rel. Utilities Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 

The Commission is authorized to issue a 
certificate of public convenience and necessity if, 
but only if, the Commission has made findings 
of fact, supported by competent, material, and 
substantial evidence, which findings, in turn, 
support the conclusion that public convenience 
and necessity “require or will require” the 
proposed operation by the applicant. State ex rel. 
Utilities Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

Certificate Will Not Be Granted to Competi- 
tor without Finding Service Will Not Be Ren- 
dered. — The requirement of a certificate of 
public convenience and necessity is not an abso- 
lute prohibition of competition between public 
utilities rendering the same service. There is, 
however, inherent in this requirement the con- 
cept that, once a certificate is granted which 
authorizes the holder to render the proposed ser- 
vice within the geographic area in question, a 
certificate will not be granted to a competitor in 
the absence of a showing that the utility already 
in the field is not rendering and cannot or will 
not render the specific service in question. State 
ex rel. Utilities Comm’n v. Carolina Tel. & Tel. 
Co., 267 N.C. 257, 148 S.E.2d 100 (1966); State 
ex rel. Utilities Comm’n v. Two Way Radio Serv., 
Inc., 272 N.C. 591, 158 S.E.2d 855 (1968). 

Where a public utility has a certificate of con- 
venience and necessity for telephone service in 
a certain area and is ready and able to provide 
such area a mobile radio service, the Utilities 
Commission should deny an application for a 
certificate of public convenience and necessity to 
an applicant who proposes to render substan- 
tially the same mobile radio service in the area, 
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and the fact that the applicant proposes to offer 
an electronic personal paging service as an aux- 
iliary to its mobile radio service is not a sufficient 
difference to justify the issuance of the 
certificate when it appears that the Commission 
can compel the established utility to install such 
a service when the public convenience so re- 
quires. State ex rel. Utilities Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S8.E.2d 
855 (1968). 

Services Need Not Be Identical to Give Util- 
ity Serving Area Prior Right. — Two services 
need not be identical in every respect in order to 
give the utility already serving the area the prior 
right. State ex rel. Utilities Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966); State ex rel. Utilities Comm’n v. Two Way 
Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 855 
(1968). 

Section 62-42 must be construed in connec- 
tion with this section, which requires the issu- 
ance of a certificate of public convenience and 
necessity to construct new facilities except 
where such construction is into territory con- 
tiguous to that already occupied and not receiv- 
ing similar service from another public utility. 
State ex rel. Utilities Comm’n v. Southern Bell 
Tel. & Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27 
(1974). 

Thus, Commission Is without Authority to 
Compel Duplicate Telephone Service. — A 
reading of § 62-42 in pari materia with this sec- 
tion results in the determination that the Com- 
mission does not have the authority to compel a 
public utility to provide local exchange service 
to an area which is already receiving such ser- 
vice from another public utility. State ex rel. 
Utilities Comm’n v. Southern Bell Tel. & Tel. Co., 
21 N.C. App. 182, 204 S.E.2d 27 (1974). 

To order a telephone company to render ser- 
vice to an area already occupied by another tele- 
phone company would foster duplication, 
wastefulness, and unwarranted competition — 
all of which are repugnant to the avowed policy 
of the public utility law. State ex rel. Utilities 
Comm’n v. Southern Bell Tel. & Tel. Co., 21 N.C. 
App. 182, 204 8.E.2d 27 (1974). 

A certificate of public convenience and ne- 
cessity authorizing its holder to render tele- 
phone service grants to the holder the right to 
adopt new methods of telephonic communica- 
tions, including a mobile radio telephone service. 
State ex rel. Utilities Comm’n v. Two Way Radio 
Serv., Inc., 272 N.C. 591, 158 S.E.2d 855 (1968). 

A certificate of public convenience and neces- 
sity, which authorizes its holder to render 
“telephone service,” does not limit the holder to 
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the practice of the art of telephony as it was 
known and practiced on the date the certificate 
was issued, nor to the use therein of devices, 
equipment and methods then in use. Obviously, 
it is the intent of such a certificate to authorize 
the holder to improve its service by adopting and 
using new and improved devices and methods 
for telephonic communication. State ex rel. Utili- 
ties Comm’n v. Two Way Radio Serv., Inc., 272 
N.C. 591, 158 S.E.2d 855 (1968). 

Neither a telephone answering nor 2 mes- 
sage relaying service is a public utility within 
the purview of § 62-3 (23) and cannot therefore 
be determinative upon the question of whether 
an applicant’s proposed telephone service is sub- 
stantially the same as that of the existing fran- 
chise holder. State ex rel. Utilities Comm’n v. 
Two Way Radio Serv., Inc., 272 N.C. 591, 158 
S.E.2d 855 (1968). 

This section does not apply to municipal cor- 
porations. Town of Grimesland v. City of Wash- 
ington, 234 N.C. 117, 66 S.E.2d 794 (1951). 

A municipal corporation in the operation of a 
municipally owned electric power plant with 
transmission lines extended to supply con- 
sumers beyond its corporate limits is not re- 
quired under this section to obtain from the 
Utilities Commission a certificate of public con- 
venience and necessity before it can lawfully op- 
erate. Town of Grimesland v. City of 
Washington, 234 N.C. 117, 66 S.E.2d 794 (1951); 
Pee Dee Elec. Membership Corp. v. Carolina 
Power & Light Co., 253 N.C. 610, 117 S.E.2d 764 
(1961). 

This section is not applicable to an electric 
membership corporation organized under the 
provisions of 8§ 117-6 to 117-27. And by reason 
of the provisions of § 117-27 there was no error 
in holding that the defendant electric mem- 
bership corporation was not required to obtain 
from the Utilities Commissioner (now Utilities 
Commission) of North Carolina a certificate of 
public convenience and necessity. Carolina 
Power & Light Co. v. Johnston County Elec. 
Membership Corp., 211 N.C. 717, 192 S.E. 105 
(1937); Pitt & Greene Elec. Membership Corp. v. 
Carolina Power & Light Co., 255 N.C. 258, 120 
S.E.2d 749 (1961). 

Applied in State ex rel. Utilities Comm'n v. 
Town of Pineville, 17 N.©. App. 522, 195 S.E.2d 
76 (1973); State ex rel. Utilities Comm’n v. Gen- 
eral: Tel. Co., 17 N.C. App. 727, 195 8.E.2d 311 
(1973). 

Stated in State ex rel. Utilities Comm’n v. 
Town of Pineville, 138 N.C. App. 663, 187 S.E.2d 
473 (1972), aff’d, 17 N.C. App. 522, 195 S.E.2d 76 
(1978). 


§ 62-110.1. Certificate for construction of generating facility. — (a) 
Notwithstanding the proviso in G.S. 62-110, no public utility or other person shall 
begin the construction of any steam, water, or other facility for the generation 
of electricity to be directly or indirectly used fcr the furnishing of public utility 


819 


§ 62-110.2 CH. 62. PUBLIC UTILITIES § 62-110.2 


service, even though the facility be for furnishing the service already being 
rendered, without first obtaining from the Commission a certificate that public 
convenience and necessity requires, or will require, such construction. 

(b) For the purpose of this section, “public utility” shall include any electric 
membership corporation operating within this State, and the term “public utility 
service” shall include the service rendered by any such electric membership 
corporation. (1965, c. 287, s. 2.) 


§ 62-110.2. Electric service areas outside of municipalities. — (a) As used 
in this section, unless the context otherwise requires, the term: 
(1) “Premises” means the building, structure, or facility to which electricity 
is being or is to be furnished; provided, that two or more buildings, 
structures, or facilities which are located on one tract or contiguous 
tracts of land and are utilized by one electric consumer for commercial, 
industrial, institutional, or governmental purposes, shall together 
constitute one “premises,” except that any such building, structure, or 
facility shall not, together with any other building, structure, or facility, 
constitute one “premises” if the electric service to it is eeieaiel 
metered and the charges for such service are calculated independently 
of charges for service to any other building, structure, or facility; and 
(2) “Line” means any conductor for the distribution or transmission of 
electricity, other than 
a. In the case of overhead construction, a conductor from the pole 
nearest the premises of a consumer to such premises, or a 
conductor from a line tap to such premises, and 

b. In the case of underground construction, a conductor from the 
transformer (or junction point, if there be one) nearest the premises 
of a consumer to such premises. 

(3) “Electric supplier” means any public utility furnishing electric service 
or any electric membership corporation. 

(b) In areas outside of municipalities, electric suppliers shall have rights and 
be subject to restrictions as follows: 
| (1) Every electric supplier shall have the right to serve all premises bein 
served by it, or to which any of its facilities for service are attached, 
on April 20, 1965. 

(2) Every electric supplier shall have the right, subject to subdivision (4) of 
this subsection, to serve all premises initially requiring electric service 
after April 20, 1965, which are located wholly within 300 feet of such 
electric supplier’s lines as such lines exist on April 20, 1965, except 
premises ahithi on said date, are being served by another electric 
supplier or to which any of another electric supplier’s facilities for 
service are attached. 

(3) Every electric supplier shall have the right, subject to subdivision (4) of 
this subsection, to serve all premises initially requiring electric service 
after April 20, 1965, which are located wholly within 300 feet of lines 
that such electric supplier constructs after April 20, 1965, to serve 
consumers that it has the right to serve, except premises located wholly 
within a service area assigned to another electric supplier pursuant to 
subsection (c) hereof. 

(4) Any premises initially requiring electric service after April 20, 1965, 
which are located wholly or partially within 300 feet of the lines of one 
electric supplier and also wholly or partially within 300 feet of the lines 
of another electric supplier, as each of such supplier’s lines exist on 
April 20, 1965, or as extended to serve consumers that the supplier has 
the right to serve, may be served by such one of said electric suppliers 
which the consumer chooses, and any electric supplier not so chosen 
by the consumer shall not thereafter furnish service to such premises. 
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(5) Any premises initially requiring electric service after April 20, 1965, 
which are not located wholly within 300 feet of the lines of any electric 
supplier and are not located partially within 300 feet of the lines of two 
or more electric suppliers may be served by any electric uno yet which 
the consumer chooses, unless such premises are located wholly or 
partially within an area assigned to an electric supplier pursuant to 
subsection (c) hereof, and any electric supplier not so chosen by the 
consumer shall not thereafter furnish service to such premises. 


(6) Any premises initially requiring electric service after April 20, 1965, 
which are located partially within a service area assigned to one electric 
supplier and partially within a service area assigned to another electric 
supplier pursuant to subsection (c) hereof, or are located partially 
within a service area assigned to one electric supplier pursuant to 
subsection (c) hereof and partially within 300 feet of the lines of another 
electric supplier, as such lines exist on April 20, 1965, or as extended 
to serve consumers it has the right to serve, may be served by such 
one of said electric suppliers which the consumer chooses, and the 
electric supplier not so chosen shall not thereafter furnish service to 
such premises. 

(7) Any premises initially requiring electric service after April 20, 1965, 
which are located only partially within a service area assigned to one 
electric supplier pursuant to subsection (c) hereof and are located 
wholly outside the service areas assigned to other electric suppliers and 
are located wholly more than 300 feet from other electric suppliers’ 
lines, may be served by any electric supplier which the consumer 
chooses, and any electric supplier not so chosen by the consumer shall 
not thereafter furnish service to such premises. 

(8) Every electric supplier shall have the right to serve all premises located 
sy ly within the service area eienad to it pursuant to subsection (c) 

ereof. 

(9) No electric supplier shall furnish temporary electric service for the 
construction of premises which it would not have the right to serve 
under this subsection if such premises were already constructed. The 
construction of lines for, and the furnishing of, temporary service for 
the construction of premises which any other electric supplier, if chosen 
by the consumer, would have the right to serve if such premises were 
pleads constructed, shall not impair the right of such other electric 
supplier to furnish service to such premises after the construction 
thereof, if then chosen by the consumer; nor, unless the consumer 
chooses to have such premises served by the supplier which furnished 
the temporary service, shall the furnishing of such temporary service 
or the construction of a line therefor impair the right of any other 
electric supplier to furnish service to any other premises which, without 
regard to the construction of such temporary service line, it has the 
right to serve. 

(10) No electric supplier shall furnish electric service to any premises in this 
State outside the limits of any incorporated city or town except as 
permitted by this section; provided, that nothing in this section shall 
restrict the right of an electric supplier to furnish electric service to 
itself or to exchange or interchange electric energy with, purchase 
electric energy from or sell electric energy to any other electric 
supplier. 

(c) (1) In order to avoid unnecessary duplication of electric facilities, the 
Commission is authorized and directed to assign, as soon as practicable 
after January 1, 1966, to electric suppliers all areas, by adequately 
defined boundaries, that are outside the corporate limits of 
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municipalities and that are more than 300 feet from the lines of all 
electric suppliers as such lines exist on the dates of the assignments; 
provided, that the Commission may leave unassigned any area in which 
the Commission, in its discretion, determines that the existing lines of 
two or more electric suppliers are in such close proximity that no 
substantial avoidance of duplication of facilities would be accomplished 
by assignment of such area. The Commission shall make assignments 
of areas in accordance with public convenience and necessity, 
considering, among other things, the location of existing lines and 
facilities of electric suppliers and the adequacy and Aevendanilite of the 
service of electric suppliers, but not considering rate differentials 
among electric suppliers. 

(2) The Commission, upon agreement of the affected electric suppliers, is 
authorized to reassign to one electric supplier any area or portion 
thereof theretofore assigned to another; and the Commission, 
notwithstanding the lack of such agreement, is authorized to reassign 
to one electric supplier any area or portion thereof theretofore assigned 
to another, except premises being served by the other electric supplier 
or to which any of its facilities for service are attached and except such 
portions of such area as are within 800 feet of the other electric 
SUE lines, upon finding that such reassignment is required by 
public convenience and necessity. In determining whether public 
convenience and necessity requires such reassignment, the Commission 
shall consider, among other things, the adequacy and dependability of 
the service of the affected electric suppliers, but shall not consider rate 
differentials between such electric suppliers. 

(d) Notwithstanding the provisions of subsections (b) and (c) of this section: 

(1) Any electric supplier may furnish electric service to any consumer who 
desires service from such electric supplier at any premises being served 
by another electric supplier, or at premises which another electric 
supplier has the right to serve pursuant to other provisions of this 
section, upon agreement of the affected electric suppliers; and 

(2) The Commission shall have the authority and jurisdiction, after notice 
to all affected electric suppliers and after hearing, if a hearing is 
requested by any affected electric supplier or any other interested 
party, to order any electric supplier which may reasonably do so to 
furnish electric service to any consumer who desires service from such 
electric supplier at any premises being served by another electric 
supplier, or at premises which another electric supplier has the right 
to serve pursuant to other provisions of this section, and to order such 
other electric supplier to cease and desist from furnishing electric 
service to such premises, upon finding that service to such consumer 
by the electric supplier which is then furnishing service, or which has 
the right to furnish service, to such premises, is or will be inadequate 
or undependable, or that the rates, conditions of service or service 
regulations, applied to such consumer, are unreasonably 
discriminatory. 

(e) The furnishing of electric service in any area which becomes a part of any 
municipality after April 20, 1965, either by annexation or incorporation, (whether 
or not such area, or any portion thereof, shall have been assigned pursuant to 
subsection (c) of this section) shall be subject to the provisions of Article 41 of 
Subchapter X of Chapter 160 of the General Statutes, and any provisions of this 
section inconsistent with said Article shall not be applicable within such area 
after the effective date of such annexation or incorporation. (1965, c. 287, s. 5.) 
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Editor’s Note. — Article 41 of Subchapter X 
of Chapter 160, referred to in subsection (e), was 
repealed by Session Laws 1971, c. 698, s. 2. For 
present provisions as to electric service in urban 
areas, see §§ 160A-331 through 160A-338. 


Purpose. — One of the purposes of this Chap- 
ter is to vest the Utilities Commission with au- 
thority and responsibility to assign territory to 
electric suppliers. State ex rel. Utilities Comm’n 
v. Union Elec. Membership Corp., 3 N.C. App. 
309, 164 S.E.2d 889 (1968). 


A principal purpose of this section is to provide 
an orderly method for allocation of service areas 
as among competing suppliers of electricity and 
thereby to eliminate unnecessary duplication of 
electric line facilities. State ex rel. Utilities 
Comm’n v. Lumbee River Elec. Membership 
Corp., 3 N.C. App. 318, 164 S.E.2d 895 (1968). 


Another purpose of this Chapter, and particu- 
larly subsection (b) of this section, is to declare 
certain rights of electric suppliers in areas out- 
side of municipalities pending the assignment of 
territory. State ex rel. Utilities Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968). 


The overriding purpose of this section is to 
promote the public interest, not the business of 
the electric membership cooperative or that of 
the investor-owned utility. State ex rel. Utilities 
Comm’n v. Woodstock Elec. Membership Corp., 
276 N.C. 108, 171 S.E.2d 406 (1970). 


The clear purpose of Session Laws 1965, c. 
287, is to prevent wasteful duplication of com- 
peting facilities, and thereby serve the public 
interest. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 508, 
aff'd on other grounds, 285 N.C. 135, 203 S.E.2d 
838 (1974). 


This section was passed together with §§ 
160A-331 through 160A-338, as part of the same 
act. Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 20 N.C. App. 347, 201 S.E.2d 508, aff’d 
on other grounds, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

Prior to the enactment of this section in 
1965, there was no restraint upon competition in 
rural areas between electric membership corpo- 
rations and public utility suppliers of electric 
power except as established by contract. State 
ex rel. Utilities Comm’n v. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 663 
(1969). 

Prior to the enactment of this section, electric 
membership cooperatives and investor-owned 
public utility companies were free to compete in 
the rural portions of this State, in the absence 
of contractual restrictions upon such right, irre- 
spective of the fact that such competition re- 
sulted in substantial duplication of power 
lines and facilities. State ex rel. Utilities 
Comm’n vy. Woodstock Elec. Membership 
Corp., 276 N.C. 108, 171 S.E.2d 406 (1970). 
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The former absence of statutory provisions 
restricting competition between electric mem- 
bership corporations and public utility suppliers 
of electric power gave rise to many contracts 
between these two types of suppliers designed 
to fix their respective territorial rights, which 
contracts, in turn, gave rise to much litigation. 
In the hope of putting an end to or reducing this 
turmoil, the 1965 legislature enacted this sec- 
tion, the language of which was the result of 
collaboration and agreement between the two 
types of suppliers. State ex rel. Utilities Comm’n 
v. Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 

Construction. — Where provisions of this sec- 
tion relating to assignment of electric service 
territory in rural areas are clear and understand- 
able on their face, the Supreme Court is not re- 
quired to construe this statute in connection with 
other provisions of this Chapter relating to 
powers of the Utilities Commission to regulate 
public utilities. State ex rel. Utilities Comm’n v. 
Lumbee River Elec. Membership Corp., 275 N.C. 
250, 166 S.E.2d 663 (1969). 

Section and 8§ 160A-331 to 160A-338 Were 
Part of Same Act. — This section applying to 
rural areas, and §§ 160A-331 to 160A-338, apply- 
ing to municipalities, were part of the same act, 
and both sought to eliminate the wasteful dupli- 
cation of power lines by assigning territories to 
specific suppliers of electricity. Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 20 N.C. App. 
347, 201 S.E.2d 508, aff’d on other grounds, 285 
N.C. 185, 203 S.E.2d 838 (1974). 

Considered together, the sections cover the 
entire State and reflect the interests of 
municipalities, utility companies and coopera- 
tives. They form a unified plan for eliminating 
duplication of electric facilities by assigning ter- 
ritories to particular suppliers. Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 20 N.C. App. 
347, 201 S.E. 508, aff’d on other grounds, 285 
N.C. 185, 203 S.E.2d 838 (1974). 

Section controls over § 160A-312 in case of 
dispute regarding electrical services. — See 


‘Domestic Elec. Serv., Inc. v. City of Rocky 


Mount, 20 N.C. App. 347, 201 S.E.2d 508, aff’d 
on other grounds, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

Competitive Rights as to Areas outside City 
Limits Not Altered. — Session Laws 1965, c. 
287, including this section, did not, without more, 
alter the competitive rights of municipalities, 
investor-owned utilities and electric membership 
corporations to compete for patronage in areas 
outside the corporate limits of municipalities. 
Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 285 N.C. 135, 203 S.E.2d 888 (1974). 

“Premises,” as that word is defined in subsec- 
tion (a)(1), embraces the manufacturing plant of 
an electric consumer and not the tract upon 
which it is located; consequently, public mem- 
bership corporation had no right under subsec- 
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tion (b)(1) to provide electric service to a plant 
on the ground that it had served a residence and 
electric signs previously located on the tract. 
State ex rel. Utilities Comm’n v. Lumbee River 
Elec. Membership Corp., 275 N.C. 250, 166 
S.E.2d 663 (1969). 


“Electric Suppliers” Defined. — Electric 
power companies and electric membership cor- 
porations are defined by statute as “electric sup- 
pliers”; municipally owned systems are not so 
defined. State ex rel. Utilities Comm’n v. Wood- 
stock Elec. Membership Corp., 5 N.C. App. 668, 
169 S.E.2d 214 (1969), rev’d on other grounds, 
276 N.C. 108, 171 S.E.2d 406 (1970). 


A municipality is not an “electric supplier” 
as that term is used in this section. Domestic 
Elec. Serv., Inc. v. City of Rocky Mount, 285 N.C. 
135, 2038 S.E.2d 838 (1974). 


And Is Not Prohibited from Serving Cus- 
tomers outside City. — Since a city is neither a 
“public utility” nor an electric membership cor- 
poration and therefore is not an “electric sup- 
plier,” the city is not prohibited from serving 
customers outside the city. Domestic Elec. Serv., 
Inc. v. City of Rocky Mount, 285 N.C. 135, 203 
S.E.2d 838 (1974). 


Concerns of Municipality and Utility Com- 
pany Distinguished. — The primary purpose of 
a municipal electrical system is to serve cus- 
tomers within the boundaries of the municipal- 
ity, while a utility company or cooperative is 
chiefly concerned with customers outside the 
city limits. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S8.E.2d 508, 
aff’d on other grounds, 285 N.C. 135, 203 S.E.2d 
838 (1974). 


Service to Premises Assigned to a Supplier. 
— Subsection (b) of this section confers upon 
each electric supplier in the State the right, in 
territories outside of municipalities, to serve all 
“premises” being served by it on April 20, 1965, 
and the right to serve “premises” initially 
requiring service after that date, located within 
300 feet of a line of such supplier and not in a 
territory assigned by the Utilities Commission to 
a different supplier, pursuant to subsection (c) 
of this section. State ex rel. Utilities Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 

Any “premises’”’ in territories lying outside of 
a municipality and more than 300 feet from the 
line of any electric supplier can be served, prior 
to an assignment of such territory by the Utili- 
ties Commission, by any electric supplier chosen 
by the user, and services of such premises by 
any other supplier is prohibited. State ex rel. 
Utilities Comm’n v. Woodstock Elec. Mem- 
bership Corp., 276 N.C. 108, 171 S.E.2d 406 
(1970). 


The language of subsection (b)(5) is clear 
and unambiguous and presents no problem of 
construction. State ex rel. Utilities Comm’n v. 
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Lumbee River Elec. Membership Corp., 3 N.C. 
App. 318, 164 S.E.2d 895 (1968). 

Subsection (c) contemplates the assignment 
of a territory to a single supplier for all classes 
of users of electric power, nothing else appear- 
ing. However, the statutory direction that the 
Commission assign service areas “‘by adequately 
defined boundaries” does not compel the conclu- 
sion that the intent of the legislature was to 
require the Commission to choose between (1) 
jeopardizing the industrial development of a geo- 
graphic area by assigning it exclusively to an 
electric membership cooperative, or (2) boxing 
the cooperative into the narrow strips bordering 
its existing lines by assigning the territory out- 
side those strips to an investor-owned utility for 
all types of electric service. State ex rel. Utilities 
Comm’n v. Woodstock Elec. Membership Corp., 
276 N.C. 108, 171 S.E.2d 406 (1970). 

But One Area May Be Assigned Jointly to 
Two Electric Suppliers. — The Utilities Com- 
mission did not exceed its authority under this 
section in assigning the same areas jointly to two 
electric suppliers, subject to consumers’ reason- 
able choice of supplier, since under appropriate 
circumstances and appropriate findings by the 
Commission, public convenience and necessity 
may require such an assignment. State ex rel. 
Utilities Comm’n v. Woodstock Elec. Mem- 
bership Corp., 5 N.C. App. 663, 169 S.E.2d 214 
(1969), rev’d on other grounds, 276 N.C. 108, 171 
S.E.2d 406 (1970). 

The Commission did not exceed its statutory 
authority in making an assignment of an area 
jointly to two electric suppliers. State ex rel. 
Utilities Comm’n v. Edgecombe-Martin County 
Elec. Membership Corp., 5 N.C. App. 680, 169 
S.E.2d 225 (1969). 

The Utilities Commission did not arbitrarily 
exercise its discretion in assigning the same 
areas jointly to two electric suppliers, where it 
is shown that the Commission exercised its 
discretionary authority in good faith in the light 
of existing facts and circumstances. State ex rel. 
Utilities Comm’n vy. Woodstock Elec. Mem- 
bership Corp., 5 N.C. App. 663, 169 S.E.2d 214 
(1969), rev’d on other grounds, 276 N.C. 108, 171 
S.E.2d 406 (1970). 

Under appropriate circumstances and appro- 
priate findings by the Commission, public conve- 
nience and necessity may determine that some 
areas be assigned to two or more electric sup- 
pliers with later determination of the circum- 
stances under which a particular electric 
supplier may properly extend service to a partic- 
ular consumer. State ex rel. Utilities Comm’n v. 
Woodstock Elec. Membership Corp., 5 N.C. App. 
663, 169 S.E.2d 214 (1969), rev’d on other 
grounds, 276 N.C. 108, 171 S.E.2d 406 (1970). 

And Division May Be Made on Basis of Us- 
ers’ Demand Level. — Subsection (c) of this sec- 
tion authorizes the Commission, having 
determined, upon sufficient and competent evi- 
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dence, that the public convenience and necessity 
would best be promoted by dividing the geo- 
graphic area into two service areas on the basis 
of the users’ demand levels, to permit, on the 
basis of public convenience and necessity, an 
electric membership cooperative, to which the 
area of the smaller demands has been assigned, 
to serve a user whose demand is above the divi- 
sion line, if that user desires to become a mem- 
ber of the cooperative and thus to use its service. 
State ex rel. Utilities Comm’n v. Woodstock Elec. 
Membership Corp., 276 N.C. 108, 171 S.E.2d 406 
(1970). 

It is within the statutory authority of the Com- 
mission, when the public convenience and neces- 
sity so requires, to assign a territory to one 
supplier of electricity for service below a speci- 
fied level of demand and to another supplier for 
service above that level of demand. State ex rel. 
Utilities Comm’n v. Woodstock Elec. Mem- 
bership Corp., 276 N.C. 108, 171 S.E.2d 406 
(1970). 

Legislature Determines What Policy Is in 
Public Interest. — It is for the legislature, not 
for the Supreme Court or the Utilities Com- 
mission, to determine whether the policy 
of free competition between suppliers of elec- 
tric power, or the policy of territorial mo- 
nopoly, or an intermediate policy is in the 
public interest. State ex rel. Utilities 
Comm’n v. Lumbee River Elec. Membership 
Corp., 275 N.C. 250, 166 S.E.2d 663 (1969). 

Neither Supreme Court Nor Utilities Com- 
mission May Forbid Service. — If the legisla- 
ture has enacted a statute declaring the right of 
a supplier of electricity to serve, notwithstand- 
ing the availability of the service of another sup- 
plier closer to the customer, neither the Supreme 
Court nor the Utilities Commission may forbid 
service by such supplier merely because it will 
necessitate an uneconomic or unsightly duplica- 
tion of transmission or distribution lines. State 
ex rel. Utilities Comm’n v. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 663 
(1969). 

The Commission cannot arbitrarily attach 
conditions to a franchise, for it must exercise 
its discretion in good faith in the light of existing 
facts and circumstances. State ex rel. Utilities 
Comm'n v. Woodstock Elec. Membership Corp., 
5 N.C. App. 668, 169 S.E.2d 214 (1969), rev’d on 
other grounds, 276 N.C. 108, 171 S.E.2d 406 
(1970). 

What Commission May Consider in Assign- 
ing Areas to Electric Suppliers. — In assigning 
rural service areas to electric suppliers pursuant 
to this section, the Utilities Commission may con- 
sider, in addition to development of natural re- 
sources and employment opportunities, (1) the 
past history of service to residential, 
agricultural, and small commercial users in adja- 
cent territories, (2) the capital required for sup- 
plying electric power to large users in the 
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territory and the past experience of a supplier 
in serving such users, and (3) the demonstrated 
preference of a substantial class of potential us- 
ers for one supplier over another. State ex rel. 
Utilities Comm’n y. Woodstock Elec. Mem- 
bership Corp., 276 N.C. 108, 171 S.E.2d 406 
(1970). 


Subsection (c) of this section declares the pur- 
pose for which the authority to assign “areas” 
is conferred upon the Commission. That purpose 
is “to avoid unnecessary duplication of electric 
facilities.”’ To accomplish this objective, the stat- 
ute directs the Commission to make assignments 
‘in accordance with public convenience and ne- 
cessity.” In determining whether an assignment 
is in accord with “public convenience and neces- 
sity,” the Commission is directed to consider the 
“adequacy and dependability of the service of 
electric suppliers.” It is also directed to consider 
“other things.” State ex rel. Utilities Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 


The attraction to a sparsely settled rural terri- 
tory of industry, which will develop its natural 
resources and provide opportunity of employ- 
ment to its residents, is one of the “other things” 
to be considered by the Commission in deter- 
mining what assignment of territory to electrical 
suppliers will be in accord with public conve- 
nience and necessity. State ex rel. Utilities 
Comm’n v. Woodstock Elec. Membership Corp., 
276 N.C. 108, 171 S.E.2d 406 (1970). 


Authority of Utilities Commission to Re- 
strict Competition. — The Utilities Commission 
is a creature of the legislature and has no au- 
thority to restrict competition between suppliers 
of electricity, except insofar as that authority 
has been conferred upon it by statute. State ex 
rel. Utilities Comm’n v. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 663 
(1969). 


One seeking electric service should not be 
denied the right to choose between vendors un- 
less compelled by some cogent reason. State ex 
rel. Utilities Comm’n y. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 663 
(1969). 


Right of Chosen Electric Supplier to Deny 
Service. — Conclusion of the Utilities Commis- 
sion that a consumer has the unrestricted choice 
of electric supplier under subsection (b) of this 
section is subject to the right of the chosen elec- 
tric supplier to deny the service unless required 
by the Utilities Commission. State ex rel. Utili- 
ties Comm’n v. Union Elec. Membership Corp., 
3 N.C. App. 309, 164 S.E.2d 889 (1968). 


An electric membership corporation and a 
public utility corporation are free to compete 
in rural areas unless forbidden by some provi- 
sion of this section. State ex rel. Utilities 
Comm’n v. Union Elec. Membership Corp., 3 
N.C. App. 309, 164 S.E.2d 889 (1968). 
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Except as restricted by contract, electric mem- 
bership corporations and public utility compa- 
nies supplying electricity are free to compete in 
the rural areas of this State, notwithstanding 
the fact that such competition may result in sub- 
stantial duplication of electric power lines and 
other facilities. State ex rel. Utilities Comm’n v. 
Lumbee River Elec. Membership Corp., 275 N.C. 
250, 166 S.E.2d 663 (1969). 

No Territorial Monopoly. — In the absence 
of a valid grant of such right by statute, or by 
an administrative order issued pursuant to 
statutory authority, and in the absence of a valid 
contract with its competitor or with the person 
to be served, a supplier of electric power, or 
other public utility service, has no 
territorial monopoly or other right to prevent 
its competitor from serving anyone who 
desires the competitor to do so. State ex 
rel. Utilities Comm’n v. Lumbee River 
Elec. Membership Corp., 275 N.C. 250, 166 
S.E.2d 663 (1969). 

Right to Serve Is Not Exclusive. — While 
electric supplier has the right to serve all prem- 
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right to do so. Domestic Elec. Serv., Inc. v. City 
of Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

The assignment to an electric supplier by the 
Utilities Commission of an area does not auto- 
matically preclude a city from extending its ser- 
vice lines into the area. Domestic Elec. Serv., Inc. 
v. City of Rocky Mount, 285 N.C. 135, 203 S.E.2d 
838 (1974). 

Extension by City of Its Electric System 
across Its City Limits Held beyond Its Author- 
ity. — See Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

Extension of Facilities Requires Certificate 
of Public Convenience and Necessity. — The 
police power of the State is broad enough to 
include a statute providing that a public utility 
company, desiring to serve a new area, must 
obtain from the Utilities Commission a 
certificate that public convenience and necessity 
requires the proposed extension of its distribu- 
tion facilities. State ex rel. Utilities Comm’n v. 
Lumbee River Elec. Membership Corp., 275 N.C. 


ises in its assigned area, the mere grant of a 250, 166 S.E.2d 663 (1969). 


right to serve is not the grant of an exclusive 


§ 62-111. Transfers of franchises; mergers, consolidations and 
combinations of public utilities. — (a) No franchise now existing or hereafter 
issued under the provisions of this Chapter other than a franchise for motor 
carriers of passengers shall be sold, assigned, pledged or transferred, nor shall 
control thereof be changed through stock transfer or otherwise, or any rights 
thereunder leased, nor shall any merger or combination affecting any public 
utility be made through acquisition or control by stock purchase or otherwise, 
except after application to and written approval by the Commission, which 
approval shall be given if justified by the public convenience and necessity. 
Provided, that the above provisions shall not apply to regular trading in listed 
securities on recognized markets. 

(b) No certificates or permits issued under the provisions of this Chapter for 
motor carriers of passengers shall be sold, assigned, pledged, transferred, or 
control changed through stock transfer or otherwise, or any rights thereunder 
leased, nor shall any merger or combination affecting any motor carrier of 
passengers be made through acquisition of control by stock purchases or 
otherwise, except after application to and written approval by the Commission 
as in this section provided, provided that the above provisions shall not appl 
to regular trading in listing securities on recognized markets. The applicant shall 
give not less than 10 days written notice of such application by registered mail 
or by certified mail to all connecting and competing carriers. When the 
Commission is of the opinion that the transaction is consistent with the purposes 
of this Chapter, the Commission may, in the exercise of its discretion, grant its 
approval, provided, however, that when such transaction wiil result in a 
substantial change in the service and operations of any motor carrier of 
passengers party to the transaction, or will substantially affect the operations 
and services of any other motor carrier, the Commission shall not grant its 
approval except upon notice and hearing as required in G.S. 62-262 upon an 
epoca dpe tor an original certificate or permit. In all cases arising under this 
subsection it shall be the duty of the Commission to require the successor carrier 
to satisfy the Commission that the operating debts and obligations of the seller, 
assignor, pledgor, lessor or transferor, including taxes due the State of North 
Carolina or any political subdivision thereof are paid or the payment thereof is 
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adequately secured. The Commission may attach to its approval of any 
transaction arising under this section such other conditions as the Commission 
may determine are necessary to effectuate the purposes of this Article. 

(c) No sale of a franchise for a motor carrier of property shall be approved 
by the Commission until the seller shall have filed with the Commission a 
statement under oath of all debts and claims against the seller, of which such 
seller has any knowledge or notice, (i) for gross receipts, use or privilege taxes 
due or to become due the State, as provided in the Revenue Act, (ii) for wages 
due employees of the seller, other than salaries of officers and in the case of 
motor carriers, (iii) for unremitted c.o.d. collections due shippers, (iv) for loss 
of or damage to goods transported, or received for transportation, (v) for 
overcharges on property transported, and, (vi) for interline accounts due other 
carriers, together with a bond, if required by the Commission, payable to the 
State, executed by a surety company authorized to do business in the State, in 
an amount double the aggregate of all such debts and claims conditioned upon 
the payment of the same within the amount of such bond as the amounts and 
validity of such debts and claims are established by agreement of the parties, 
or by judgment. This subsection shall not be applicable to sales by personal 
representatives of deceased or incompetent persons, receivers or trustees in 
bankruptcy under court order. 

(d) No person shall obtain a franchise for the purpose of transferring the 
same to another, and an offer of such transfer within one year after the same 
was obtained shall be prima facie evidence that such certificate or permit was 
obtained for the purpose of sale. 

(e) The Commission shall approve applications for transfer of motor carrier 
franchises made under this section upon finding that said sale, assignment, 

ledge, transfer, change of control, lease, merger, or combination is in the public 
interest, will not adversely affect the service to the public under said franchise, 
will not unlawfully affect the service to the public by other public utilities, that 
the person acquiring said franchise or control thereof is fit, willing and able to 
perform such service to the public under said franchise, and that service under 
said franchise has been continuously offered to the public up to the time of filing 
said application or in lieu thereof that any suspension of service exceeding 30 
days has been approved by the Commission as provided in G.S. 62-112(5\(5). 
(1947 iC ODS ase 2 al 040 nem Lacs 20 todo eC.41 1408s; 1957, caolloZzssero: 
POG] E Cw A Bee (ci OG Geel Loo.S4 1. 1961,:C.. 1202.) 


“Public Convenience and Necessity”. — The freight carrier rights are under no burden to 


requirement of “public convenience and neces- 
sity” referred to in subsection (a) of this section 
is satisfied by a showing that the authority has 
been and is being actively applied in satisfaction 
of the public need which was shown to exist 
when the authority was originally acquired. 
State ex rel. Utilities Comm’n v. Associated Pe- 
troleum Carriers, 7 N.C. App. 408, 173 S.E.2d 25 
(1970). 


The criteria ‘if justified by the public conve- 
nience and necessity” in subsection (a) of this 
section has been interpreted as a statutory basis 
for the test of dormancy. Where the authority 
has been abandoned or “dormant,” the Commis- 
sion has denied applications for transfer because 
approval would in effect be the granting of a 
new authority without satisfying the new au- 
thority test of public need set out in § 62-262(e). 
Where the authority has been actively operated, 
the applicants for sale and transfer of motor 


show through shipper witnesses that a demand 
and need exist. The rationale is that public conve- 
nience and necessity was shown to exist when 
the authority was granted or acquired, and the 
rebuttable presumption of law is that it con- 
tinues. State ex rel. Utilities Comm’n v. Associ- 
ated Petroleum Carriers, 7 N.C. App. 408, 173 
S.E.2d 25 (1970). 


Showing of Public Need Not Required. — 
The showing of public need which 8 62-262(e)(1) 
requires of an application for a new authority is 
not applicable in a transfer proceeding under 
this section and was not written into it by subsec- 
tion (a) of this section. State ex rel. Utilities 
Comm’n v. Associated Petroleum Carriers, 7 
N.C. App. 408, 173 S.E.2d 25 (1970). 


State Policy Favors Transfers of Actively 
Operated Motor Freight Carrier Certificates. 
— The policy of the State, as declared in the 
Public Utilities Act of 1963, clearly favors trans- 
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fers of actively operated motor freight carrier 
certificates without unreasonable restraint. 
State ex rel. Utilities Comm’n v. Associated Pe- 
troleum Carriers, 7 N.C. App. 408, 173 8.E.2d 25 
(1970). 


Section Does Not Protect Existing 
Certificate Holders from Lawful Competition. 
— Subsection (e) of this section does not indicate 
a policy change toward protecting existing 
certificate holders from lawful competition. Like 
the subsection (a) “public convenience and neces- 
sity” test, the requirement that the Commission 
find the transfer ‘‘in the public interest” does not 
write into the transfer approval procedure the 
new certificate test of public need required by 
§ 62-262(e)(1). State ex rel. Utilities Comm’n v. 
Associated Petroleum Carriers, 7 N.C. App. 408, 
173 8.E.2d 25 (1970). 


And a Transfer to a More Competitive Car- 
rier Is Not Prohibited. — The possibility that a 
transfer of authority to a more competitive car- 
rier will adversely affect existing carriers does 
not make such a transfer contrary to the public 
interest as a matter of law. State ex rel. Utilities 
Comm’n v. Associated Petroleum Carriers, 7 
N.C. App. 408, 173 8.E.2d 25 (1970). 


Requirement of subsection (e) of this section 
that the Commission find that the proposed 
transfer “will not adversely affect the service to 
the public under said franchise”’ is satisfied by 
a determination that the proposed transferee of 
the franchise is capable of rendering service 
equal to that of the proposed transferor, and 
does not prohibit approval where transfer of the 
franchise to a more competitive hauler would 
have an adverse effect on existing carriers. 
State ex rel. Utilities Comm'n v. Associated Pe- 
troleum Carriers, 7 N.C. App. 408, 173 S.E.2d 25 
(1970). 


Bond as Condition Precedent to Commis- 
sion’s Approval. — This section requires as a 
condition precedent to Commission’s approval of 
the sale of a motor carrier’s franchise a bond 
from the seller conditioned for the payment of 
(1) taxes, (2) wages due employees of the seller, 
(3) unremitted C.O.D. collections due seller, (4) 
“for loss or damage of goods transported or re- 
ceived for transportation,” (5) overcharge on 
property transported, and (6) for interline ac- 
counts to other carriers. American Nat’! Fire 
Ins. Co. v. Gibbs, 260 N.C. 681, 183 S.E.2d 669 
(1963), decided prior to effective date of 1963 
amendment. 


Certificate Holder Not Released from Lia- 
bility for Nonperformance of Duties. — This 
section does not confer upon the Utilities Com- 
mission the power to release the holder of a 
certificate of convenience and necessity from lia- 
bility for the nonperformance of public duties 
incident to the certificate. And the Commission 
possesses no such power in the absence of a 
delegation thereof by the legislature. Hough- 
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Wylie Co. v. Lucas, 236 N.C. 90, 72 S.E.2d 11 
(1952). 

A lease of intrastate motor vehicle common 
carrier operating rights, approved by the Utili- 
ties Commission, does not release lessor, the 
holder of the certificate of convenience and ne- 
cessity, from liability for nonperformance of 
franchise duties or torts incident to operation, 
and a shipper may hold lessor liable for lessee’s 
failure to make prompt remittance of C.O.D. col- 
lections as required by § 62-273. In the instant 
case the Utilities Commission, in approving the 
lease, did not attempt to relieve lessors of such 
obligations, nor would it have the power to do 
so. Hough-Wylie Co. v. Lucas, 236 N.C. 90, 72 
S.E.2d 11 (1952). 

Contract to Pay Claims for Which Assured 
Liable under Section Is Surety Contract. — 
That portion of a contract under which a com- 
pany obligates itself to pay any shipper or con- 
signee claims for which the assured would be 
liable by provision of this section, with stipula- 
tion that the assured should reimburse the com- 
pany for any such payment, is a surety contract. 
American Nat’! Fire Ins. Co. v. Gibbs, 260 N.C. 
681, 133 S.E.2d 669 (1968). 

Transferee Must Render Services Called for. 
— The approval by the Commission of the trans- 
fer of a carrier’s certificate of authority implies 
the duty on the part of the transferee to render 
the service called for in the certificate, which it 
must perform in a substantial manner. State ex 
rel. Utilities Comm’n v. Colter, 259 N.C. 269, 130 
S.E.2d 385 (1963). 

Combining Purchased Route Authority and 
Original Route Authority of Purchasing Car- 
rier. — Where an irregular carrier acquires the 
certificate of another irregular carrier with the 
authority of the Utilities Commission, the pur- 
chasing carrier has the legal right to combine or 
“tack” the irregular route authority purchased 
by it and its original irregular route authority, 
there being no conditions or restrictions imposed 
by statute or any rule or regulation of the Com- 
mission in effect at the time of the purchase. 
State ex rel. Utilities Comm’n v. Forbes Transf. 
Co., 259 N.C. 688, 181 S.E.2d 452 (1968). 

Findings Obviating Application of Subsec- 
tion (d). — In a proceeding to obtain approval 
of the Utilities Commission for the transfer of 
all the capital stock of a franchise carrier from 
one holding corporation to another, findings of 
the Commission supported by substantial evi- 
dence to the effect that the franchise carrier did 
not in fact obtain its franchise for the purpose 
of transferring it to another obviates the applica- 
tion of subsection (d) of this section. State ex rel. 
Utilities Comm’n v. Carolina Coach Co., 269 N.C. 
717, 158 S.E.2d 461 (1967). 

Findings Supporting Conclusion That 
Transfer of Stock Is Justified. — In a proceed- 
ing to obtain approval of the Utilities Commis- 
sion for the transfer of all the capital stock of 
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a franchise carrier from one holding corporation 
to another, findings supported by evidence that 
the franchise carrier was conducting active oper- 
ations under the franchise and that its ability to 
render service to the public within the limits of 
its franchise rights would not be adversely af- 
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fected by the proposed transfer of its stock, sup- 
port conclusions that the proposed sale of its 
stock is justified by the public convenience and 
necessity within the meaning of this section. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 269 N.C. 717, 153 S.E.2d 461 (1967). 


§ 62-112. Effective date, suspension and revocation of franchises; dormant 
motor carrier franchises. — (a) Franchises shall be effective from the date 
issued unless otherwise specified therein, and shall remain in effect until 
terminated under the terms thereof, or until suspended or revoked as herein 
provided. 

(b) Any franchise may be suspended or revoked, in whole or in part, in the 
discretion of the Commission, upon application of the holder thereof; or, after 
notice and hearing, may be suspended or revoked, in whole or in part, upon 
complaint, or upon the Commission’s own initiative, for wilful failure to comply 
with any provision of this Chapter, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, condition or 
limitation of such franchise; provided, however, that any such franchise may be 
suspended by the Commission upon notice to the holder or lessee thereof without 
a hearing for any one or more of the following causes: 

(1) For failure to provide and keep in force at all times security, bond, 
insurance or self-insurance for the protection of the public as required 
in G.S. 62-268 of this Chapter. 

(2) For failure to file and keep on file with the Commission applicable tariffs 
or schedules of rates as required in this Chapter. 

(3) For failure to pay any gross receipts, use or privilege taxes due the State 
of North Carolina within 30 days after demand in writing from the 
agency of the State authorized by law to collect the same; provided, that 
this subdivision shall not apply to instances in which there is a bona 
fide controversy as to tax liability. 

(4) For failure for a period of 60 days after execution to pay any final 
judgment rendered by a court aie competent jurisdiction against an 
holder or lessee of a franchise for any debt or claim specified in G.S. 
62-111(b) and (c). 

(5) For failure to begin operations as authorized by the Commission within 
the time specified by order of the Commission, or for suspension of 
authorized operations for a period of 30 days without the written 
consent of the Commission, save in the case of involuntary failure or 
suspension brought about by compulsion upon the franchise holder or 
essee. 

(c) The failure of a common carrier or contract carrier of passengers or 
property by motor vehicles to perform any transportation for compensation 
under the authority of its certificate or permit for a period of 30 consecutive days 
shall be prima facie evidence that said franchise is dormant and the public 
convenience and necessity is no longer served by such common carrier certificate 
or that the needs of a contract shipper are no (ehaee served by such a contract 
carrier. Upon finding after notice and hearing that no such service has been 

erformed for a period of 30 days the Commission is authorized to find that the 

ranchise is dormant and to cancel the certificate or permit of such common or 
contract carrier. The Commission in its discretion may give consideration in such 
finding to other factors affecting the performance of such service, including 
seasonal requirements of the passengers or commodities authorized to be 
transported, the efforts of the carrier to make its services known to the public 
or to its contract shipper, the equipment and other facilities maintained by the 
carrier for performance of such service, and the means by which such carrier 
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holds itself out to perform such service. A proceeding may be brought under 
this section by the Commission on its own motion or upon the complaint of any 
shipper or any other carrier. The franchise of a motor carrier may be canceled 
under the provisions of this section in any proceeding to sell or transfer or 
otherwise change control of said franchise brought under the provisions of G.S. 
62-111, upon finding of dormancy as provided in this section. Any motor carrier 
who has obtained authority to suspend operations under the provisions of G.S. 
62-112(b)(5) and the rules of the Utilities Commission issued thereunder shall 
not be subject to canceilation of its franchise under this section during the time 
such suspension of operations is authorized. In determining whether such 
carrier has made reasonable efforts to perform service under said franchise the 
Commission may in its discretion give consideration to disabilities of the carrier 
including death of the owner and physical disabilities. (1947, c. 1008, s. 23; 1949, 
CTSA YS 21.965 uC, a LOOesS. len LOO, Ci LeU ls) 


Applied in Jones v. State Farm Mut. Auto. Ins. 
Co., 270 N.C. 454, 155 S.E.2d 118 (1967). 
Cited in State ex rel. Utilities Comm’n v. 


Associated Petroleum Carriers, 7 N.C. App. 408, 
173 S.E.2d 25 (1970). 


§ 62-113. Terms ard conditions of franchises. — Each franchise shall 
specify the service to be rendered and the routes over which, the fixed termini, 
if any, between which, and the intermediate and off-route points, if any, at which, 
and in case of operations not over specified routes or between fixed termini, the 
territory within which, a motor carrier or other public utility is authorized to 
operate; and there shall, at the time of issuance and from time to time thereafter, 
be attached to the privileges granted by the franchise such reasonable terms, 
conditions, and limitations as the public convenience and necessity may from 
time to time require, including terms, conditions, and limitations as to the 
extension of the route or routes of a carrier, and such terms and conditions as 
are necessary to carry out, with respect to the operations of a carrier or other 
public utility, the requirements established by the Commission under this 
Chapter; provided, however, that no terms, conditions, or limitations shall 
restrict the right of a motor carrier of property only to add to its equipment and 
facilities over the routes, between the termini, or within the territory specified 
in the franchises, as the development of the business and the demands of the 
public shall require. (1947, c. 1008, s. 12; 1949, c. 11382, s. 11; 1963, c. 1165, s. 1.) 


The Commission need not approve or reject | 


an application as submitted. It may attach to 
the certificate granted such reasonable terms, 
conditions and limitations as the public conve- 
nience and necessity may require. State ex rel. 
Utilities Comm’n v. Carolina Coach Co., 260 N.C. 
43, 1382 S.E.2d 249 (1968). 

Obligations Inherent in Acceptance of 
Certificate. — Inherent in the acceptance of a 
certificate and the exercise of the rights and 


privileges evidenced thereby, is the correlative 
obligation to serve the shipping public faithfully 
in accordance with reasonable rules and regula- 
tions prescribed by the Utilities Commission and 
in conformity with the requirements of provi- 
sions of the statute prescribing duties to be per- 
formed by the carrier for the protection of the 
shipping public. Hough-Wylie Co. v. Lucas, 236 
N.C. 90, 72 S.E.2d 11 (1952). 


§ 62-114. Contract carriers; issuance of permits; terms and conditions. — 
When the Commission issues a permit to any contract carrier, it shall specify 
in the permit, or amendment thereto, the business of the contract carrier covered 
thereby and the scope thereof and shall attach to it, at the time of issuance, and 
from time to time thereafter, such reasonable terms, conditions, and limitations 
consistent with the character of the holder as a contract carrier as are necessary 
to carry out, with respect to the operations of such carrier, the requirements 
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estabiished by the Commission under G.S. 62-261 provided, that the permit sha!] 
list the name of all contract parties the carrier is authorized to serve, and no 
additions or substitutions of contracts shal! be made without approval of the 
Commission, and the Commission may adopt rules and regulations limiting the 
number of contract parties served by a contract carrier so that contract carriers 
shall not hold themselves out to serve in the manner of common carriers. (1947, 
c. 1008, s. 13;,1949, .¢. 1132) .s. 12; 1963; c,:1165;:s:.1; 1967, e91094) s: 3.) 


§ 62-115. Issuance of partnership franchises. — No franchise shall be issued 
under this Article to two or more persons until such persons have executed a 
partnership agreement, filed a copy of said agreement with the Commission, and 
indicated to the Commission, in writing, that they have complied with Article 
14 of Chapter 66 relating to doing business under an assumed name. (1947, c. 
T0088 214551949" crii32Z..s. 4ool sc. Al 228.0; 1963,.¢c. 1165 5Sanly} 


§ 62-116. Issuance of temporary or emergency authority. — (a) Upon the 
filing of an application in good faith for a franchise, the Commission may in its 
discretion, after notice by regular mail to all persons holding franchises 
authorizing similar services within the same territory and upon a finding that 
no other adequate existing service is available, pending its final decision on the 
application, issue te the applicant appropriate temporary authority to operate 
under such just and reasonable conditions and limitations as the Commission 
deems necessary or desirable to impose in the public interest; provided, however, 
that pending such final decision on the application, the applicant shall comply 
with ali the provisions of this Chapter, and with the lawfui orders, rules and 
regulations of the Commission promulgated thereunder, applicable to holders 
of franchises, arid upon failure of an applicant so to do, after reasonable notice 
from the Commission requiring compliance therewith in the particulars set out 
in the notice, and after hearing, the application may be dismissed by the 
Commission without further proceedings, and temporary authority issued to 
such applicant may be saaicea The authority granted under this section shall 
not create any presumption nor be considered in the action on the permanent 
authority application. 

(b) Upon its own initiative, or upon written request by any customer or by 
any representative of a local or State government agency, and after issuance 
of notice to the cwner and operator and after hearing in accordance with G.S. 
1A-1, Rule 65(b}, the Commission may grant emergency operating authority to 
any person to furnish water or sewer utility service to meet an emergency to 
the extent necessary to relieve the emergency; provided, that the Cornmission 
shall find from such request, or from its own knowledge, that a real emergency 
exists and that the relief authorized is immediate, pressing and necessary in the 
public interest, and that the person so authorized has the necessary ability and 
is willing to perform the prescribed emergency service. Upon termination of the 
emergency, the emergency operating authority so granted shall expire upon 
order of the Commission. An emergency is defined herein as the imminent 
danger of losing adequate water or sewer utility service or the actual loss 
thereof. (1947, c. 1008, s. 10; 1949, c. 1182, s. 9; 1963, c. 1165, s. 1; 1978, c. 1108.) 


Editor’s Note. — The 1973 amendment desig- 
nated the former provisions of this section as 
subsection (a) and added subsection (b). 


§ 62-117. Same or similar names prohibited. — No public utility holding or 
operating under a franchise issued under this Chapter shall adopt or use a name 
used by any other public utility, or any name so similar to a name of another 
public utility as to mislead or confuse the public, and the Commission may, upon 
complaint, or upon its own initiative, in any such case require the public utility 
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to discontinue the use of such name, preference being given to the public utility 
first adopting and using such name. (1947, c. 1008, s. 15; 1949, c. 1132, s. 15; 1968, 
Gal lob s Seals 


§ 62-118. Abandonment and reduction of service. — (a) Upon finding that 
public convenience and necessity are no longer served, or that there is no 
reasonable probability of a public utility realizing sufficient revenue from a 
service to meet its expenses, the Commission shall have power, after petition 
and notice, to authorize by order any aE utility to abandon or reduce such 
service. Upon request from any party having an interest in said utility service, 
the Commission shall hold a public hearing on such petition, and may on its own 
motion hold a public hearing on such petition. Provided, however, that 
abandonment or reduction of service of motor carriers shall not be subject to 
this section, but shall be authorized only under the provisions of G.S. 62-262(k). 


(b) If any person or corporation furnishing water or sewer utility service 
under this Chapter shall abandon such service without the prior consent of the 
Commission, and the Commission subsequently finds that such abandonment of 
service causes an emergency to exist, the Commission may, unless the owner 
or operator of the affected system consents, apply in accordance with G.S. 1A-1, 
Rule 65, to the resident superior court judge of any judicial district where such 
person or corporation operates, or to any superior court judge holding court in 
such judicial district, for an order restricting the lands, facilities and rights-of- 
way used in furnishing said water or sewer utility service to continued use in 
furnishing said service during the period of the emergency. An emergency is 
defined herein as the imminent danger of losing adequate water or sewer utility 
service or the actual loss thereof. The court shall have jurisdiction to restrict 
the lands, facilities, and rights-of-way to continued use in furnishing said water 
or sewer utility service by appropriate order restraining their being placed to 
other use, or restraining ete being prevented from continued use in furnishing 
said water or sewer utility service, by any person, corporation, or their 
representatives. The court may, in its discretion, appoint an emergency operator 
to assure the continued operation of such water or sewer utility service. The 
court shall have jurisdiction to require that reasonable compensation be paid to 
the owner, operator or other party entitled thereto for the use of any lands, 
facilities, and rights-of-way which are so restricted to continued use for 
furnishing water or sewer utility service during the period of the emergency, 
and it may require the emergency operator of said lands, facilities, and rights-of- 
way to post bond in an amount required by the court. In no event shall such 
compensation, for each month awarded, exceed the net average monthly income 
of the utility for the 12-month period immediately preceding the order restricting 
use. 


(c) Whenever the Commission, upon complaint or investigation upon its own 
motion, finds that the facilities being used to furnish water or sewer utilit 
service are inadequate to such an extent that an emergency (as defined in G.S. 
62-118(b) above) exists, and further finds that there is no reasonable probability 
of the owner or operator of such utility obtaining the capital necessary to 
improve or replace the facilities from sources other than the customers, the 
Commission shall have the power, after notice and hearing, to authorize by order 
that such service be abandoned or reduced to those customers who are unwilling 
or unable to advance their fair share of the capital necessary for such 
La eps. The amount of capital to be advanced by each customer shall be 
Subject to approval by the Commission, and shall be advanced under such 
conditions as will enable each customer to retain a proprietary interest in the 
system to the extent of the capital so advanced. The remedy prescribed in this 
subsection is in addition to other remedies prescribed by law. (1983, ¢. 307, s. 
32; 1963, c. 1165, s. 1; 1971, c. 552, s. 1; 1973, c. 1898.) 
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Editor’s Note. — The 1973 amendment desig- 
nated the former provisions of this section as 
subsection (a) and added subsections (b) and (c). 

Paramount Right of State to Regulate Pub- 
lic Utilities. — The power of a municipality to 
grant franchises to public utilities for the use of 
its streets and to provide service to its citizens 
must yield to the paramount right of the State 
to regulate, through the Utilities Commission, 
public utilities even when they are operated 
within the corporate boundaries of a municipal- 
ity. Duke Power Co. v. City of High Point, 22 
N.C. App. 91, 205 S.E.2d 774 (1974). 

Utility Owes Duty of Continuous Operation. 
—While a public utility retains its franchise, it 
owes to the State and the public the duty of 
continuous operation. State ex rel. Utilities 
Comm’n v. Haywood Elec. Membership Corp., 
260 N.C. 59, 131 S.E.2d 865 (1963). 

Consent of Customer or Commission Nec- 
essary before Abandonment.—Power com- 
pany may not abandon service to any customer, 
subject to the customer’s paying his bill, without 
the consent of the customer or authorization of 
the Utilities Commission. Duke Power Co. v. City 
of High Point, 22 N.C. App. 91, 205 S.E.2d 774 
(1974). 

Power of Commission to Authorize Discon- 
tinuance Discretionary. — The power con- 
ferred upon the Utilities Commission to 
authorize a discontinuance of an established ser- 
vice indicates that the General Assembly in- 
tended that the Commission exercise this power 
in large measure according to its judgment and 
discretion. State ex rel. Utilities Comm’n vy. 
Southern Ry., 254 N.C. 73, 118 S.E.2d 21 (1961). 

Order Must Be Obtained. — Where a power 
company discontinued its service for nonpay- 
ment of charges, the customer, upon payment of 
the charges, is entitled to restoration of the ser- 
vice where the company did not obtain an order 
from the Commission. Sweetheart Lake, Inc. v. 
Carolina Power & Light Co., 211 N.C. 269, 189 
S.E. 785 (1937). 

Waste of a utility’s manpower or other re- 
sources, with no substantial resulting benefit 
to the public, is not in the public interest and 
is not required. State ex rel. Utilities Comm’n v. 
Atlantic Coast Line R.R., 268 N.C. 242, 150 
S.E.2d 386 (1966). 

What Utility Must Show. — When a public 
utility seeks to abandon service it must establish 
that the public no longer needs the service which 
it was created to render or that there is no 
reasonable probability of its being able to realize 
sufficient revenue by the rendition of such ser- 
vice to meet its expenses. State ex rel. Utilities 
Comm’n v. Haywood Elec. Membership Corp., 
260 N.C. 59, 131 S.E.2d 865 (1963). 

The doctrine of convenience and necessity is 
a relative or elastic theory rather than an ab- 
stract or absolute rule. The facts in each case 
must be separately considered and from those 
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facts it must be determined whether or not pub- 
lic convenience and necessity require a given ser- 
vice to be performed or dispensed with. The 
convenience and necessity required are those of 
the public and not of an individual or individuals. 
State ex rel. Utilities Comm’n v. Southern Ry., 
254 N.C. 73, 118 §.E.2d 21 (1961). 

A railroad may not be denied the right to 
curtail or abandon a service for which there is 
no substantial public need, even though, upon 
its entire business, the company is earning a fair 
rate of return. State ex rel. Utilities Comm’n v. 
Atlantic Coast Line R.R., 268 N.C. 242, 150 
S.E.2d 386 (1966). 

Though prosperous, a railroad or other utility 
company may not be denied the right to effect 
economies in its operation, so as to increase its 
earnings, unless it may reasonably be found, 
upon the evidence before the Commission, that 
the public convenience and necessity requires 
the continuation of the service in question. An 
occasional inconvenience to a shipper, which is 
trivial in comparison with the saving to the rail- 
road from the elimination of the service, will not 
suffice to show such public convenience and ne- 
cessity. State ex rel. Utilities Comm’n v. Atlantic 
Coast Line R.R., 268 N.C. 242, 150 8.E.2d 386 
(1966). 

But It May Be Required to Keep Open Sta- 
tion Required by Public Convenience and Ne- 
cessity. — A railroad may be required to keep 
a station open, with an agent in attendance, if 
the public convenience and necessity requires 
such service, even though this can be done only 
at a loss to the railroad, provided such loss is not 
so great as to be unreasonable in comparison 
with the public’s benefit from the service. State 
ex rel. Utilities Comm’n v. Atlantic Coast Line 
R.R., 268 N.C. 242, 150 S.E.2d 386 (1966). 

And It May Not Substantially Reduce Hours 
Station Is Open without Commnission’s Order. 
— A liberal construction of 8§ 62-2, 62-32, 62-131, 
62-247, and this section, so as to effectuate the 
policy of the State as therein declared, compels 
the conclusion that when a railroad corporation 
has established and maintained a freight depot 
or passenger station pursuant to the order of the 
Commission, or has established! and maintained 
for a year or more such depot or station on its 
own initiative, it may not, without first obtaining 
an order from the Commission authorizing it to 
do so, substantially reduce the number of hours 
per day during which such station shall be kept 
open for the service of the public and attended 
by an agent of the railroad. State ex rel. Utilities 
Comm’n y. Atlantic Coast Line R.R., 268 N.C. 
242, 150 S.E.2d 386 (1966). 

But Commission May Not Withhold Ap- 
proval of Reduction Unreasonably. — When a 
railroad company applies for an order autho- 
rizing it to substantially reduce the number of 
hours per day during which a depot or station 
shall be kept open and attended by an agent, the 
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Commission may not withhold its approval un- 
reasonably and arbitrarily. It may deny such 
permission only after a hearing and only if it 
finds and concludes, upon competent, material 
and substantial evidence in view of the entire 
record, both that the public convenience and ne- 
cessity requires the station or depot to be so kept 
open for a greater portion of the day, and that 
the railroad, by so doing, will not incur costs out 
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As to power of Commission under former § 
62-39 to require transportation and transmission 
companies to maintain facilities, see State ex rel. 
Utilities Comm’n v. Atlantic Coast Line R.R., 233 
N.C. 365, 64 S.E.2d 272 (1951); State ex rel. Utili- 
ties Comm’n v. Atlantic Coast Line R.R., 235 
N.C. 278, 69 S.E.2d 502 (1952); State ex rel. Utili- 
ties Comm’n v. Atlantic Coast Line R.R., 238 
N.C. 701, 78 S.E.2d 780 (1953). 


of proportion to any benefit to the public. State 
ex rel. Utilities Comm’n v. Atlantic Coast Line 
R.R., 268 N.C. 242, 150 S.E.2d 386 (1966). 


ARTICLE 6A. 
Radio Common Carriers. 


§ 62-119. Powers of Commission generally; definitions. — The North 
Carolina Utilities Commission shall exercise over and in relation to radio cemmon 
carriers the powers conferred by this Article. 

(1) The word “Commission” when used in this Article means the North 
Carolina Utilities Commission. 

(2) The word “commissioners” when used in this Article means the 
commissioners of the North Carolina Utilities Commission. 

(3) The term “radio common carriers” when used in this Article includes 
every corporation, company, association, partnership and person and 
lessees, trustees, or receivers, appointed by any court whatsoever 
owning, operating or managing a business of providing or offering a 
service for hire to the public of one-way or two-way radio or 
radiotelephone communications whether interconnecied with the land 
line telephone system or not and licensed by the Federal 
Communications Commission, but not engaged in the business of 
providing a public land line message telephone service or a public 
message telegraph service. The terms “telephone or telegraph 
utilities,” “telephone or telegraph company,” or a “person operating 
telegraph or telephone lines” when used in this Chapter, shall not be 
rita as including radio common carriers. (1969, c. 766; 1973, c. 
1274. 


Editor’s Note. — The 1973 amendment, in sub- 
division (3), substituted “business of providing 
or offering a service for hire to the public of 
one-way or two-way radio or radiotelephone 
communications whether interconnected with 
the land line telephone system or not and li- 


the business of providing a service of one-way 
or two-way radio communications and licensed 
as a miscellaneous common carrier.” 

Cited in State ex rel. Utilities Comm’n v. Ser- 
vices Unlimited, 9 N.C. App. 590, 176 S.E.2d 870 
(1970). 


censed” for “radio common carrier engaged in 


§ 62-120. Certificate of convenience and necessity required; exceptions; 
rules and regulations. — No radio common carrier shall begin, or continue, the 
construction or operation of any radio system, or any extension thereof, or 
acquire ownership or control thereof either directly or indirectly without first 
obtaining from the Public Utilities Commission a certificate that the present or 
future public convenience and necessity requires or will require such 
construction, operation or acquisition; provided this Article shall not require, nor 
Shall it be so construed as to require, any such carrier to secure a certificate 
for an extension within any authorized service area within which such person 
has heretofore lawfully commenced operations, or for any extension within or 
to territory already served by such carrier, necessary in the ordinary course of 
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business, or for substitute facilities within or to any authorized service area or 
territory el served by such carrier, or for any extension into ierritory 
contiguous to that already served by such carrier and not receiving similar 
service from another such carrier when no certificate of convenience and 
necessity has been issued to or applied for by any other radio common carrier, 
or for the acquisition and operation of any plant or system heretofore 
constructed or hereafter constructed under authority of a certificate of 
convenience and necessity hereafter issued. The commissioners are hereby 
authorized to prescribe appropriate and reasonable rules and regulations 
governing the issuance of such certificates. (1969, c. 766.) 


§ 62-121. Issuance of certificate for carrier licensed by Federal 
Communications Commission. — Any person not presently franchised or 
certificated by the North Carolina Utilities Commission as a radio common 
carrier but engaged in the operation of any radio common carrier licensed by 
the Federal Communications Commission on June 11, 1969, shall receive a 
certificate of convenience and necessity from the North Carolina Utilities 
Commission authorizing such person to continue the operation of such radio 
common carrier in the territory professed to be served by such person on June 
11, 1969, if, within 30 days after June 11, 1969, such person shall file with the 
Commission an ap lication for such certificate, including copies of any license 
or licenses issue te the Federal Communications Commission to such person, 
showing the area professed to be served by such person. (1969, c. 7 66.) 


§ 62-122. Commission may set and regulate rates. — The Commission shall 
have the power and authority to set and regulate rates charged to the public 
by radio common carriers. (1969, c. 766.) 


§ 62-123. Granting of certificate for operation in established service area 
of another carrier. — The Commission shall not grant a certificate for a 
proposed radio common carrier operation or extension thereof into the 
established service area which will be in competition with or duplication of any 
other radio common carrier unless it shall first determine that the existing 
service is inadequate to meet the reasonable needs of the public and that the 
person operating the same is unable to or refuses or neglects after hearing on 
reasonable notice to provide reasonably adequate service. (1969, c. 766.) 


§ 62-124. Article not applicable to mobile radio telephone service. — The 
aA a of this Article relate only to “radio common carriers” as defined 

erein and are distinguishable from mobile radio telephone service offered by 
land line telephone or telegraph utilities regulated by the Commission. (1969, 
c. 766.) 


Cited in State ex rel. Utilities Comm’n v. Ser- 
vices Unlimited, 9 N.C. App. 590, 176 S.E.2d 870 
(1970). 


§§ 62-125 to 62-129: Reserved for future codification purposes. 


ARTICLE 7. 
Rates of Public Utilities. 


§ 62-130. Commission to make rates for public utilities. — (a) The 
Commission shall make, fix, establish or allow just and reasonable rates for all 
public utilities subject to its jurisdiction. A rate is made, fixed, established or 
allowed when it becomes effective pursuant to the provisions of this Chapter. 
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(b) The Commission may make or approve in its discretion special passenger 
or excursion rates. 

(c) The Commission may make, require or approve, after public hearing, for 
intrastate shipments what are known as milling-in-transit, processing-in-transit, 
or warehousing-in-transit rates on grain, lumber to be dressed, cotton, peanuts, 
tobacco, or such other commodities as the Commission may designate. 

(d) The Commission shall from time to time as often as circumstances may 
require, change and revise or cause to be changed or revised any rates fixed by 
the Commission, or allowed to be charged by any public utility. (1899, c. 164, ss. 
2, 7, 14; 1908, c. 683; Rev., ss. 1096, 1099, 1106; 1907, c. 469, s. 4; Ex. Sess. 1908, 
c, 144 srl 191s) G i2ies: 2; 1917) c. 194.0. ss. 1066, 1071,.3489; Eix.Sess. 
TOZUNCH Ol Sl toe dt Col Loo eC Ono lUdo, C, L459, 1941,.¢,:9'7%>, 19535; 


CrLi0- 19038, ©: lbp, sl) 


Cross Reference. — As to the regulation of 
rates for ferries connecting links of the State 
highway system, see 8§ 136-84 and 136-85. 


Editor’s Note. — See 12 N.C.L. Rev. 289, for 
article on “Electric Rates.” 


Purpose of Regulation. — With public utili- 
ties the State has undertaken to protect the pub- 
lic from the customary consequences of 
monopoly by making the rates and services of 
the certificate holder subject to regulation and 
control by the Utilities Commission. In re 
Certificate of Need for Aston Park Hosp., 282 
N.C. 542, 198 S.E.2d 729 (1978). 


Article Not in Conflict with Chapter 75. — 
The provisions of this Article as to rate regula- 
tion are not in conflict with Chapter 75, Monopo- 
lies and Trusts. Bennett v. Southern Ry., 211 
N.C. 474, 191 S.E. 240 (1937). 


Police Power of State. — The authority, con- 
ferred upon the Commission to establish reason- 
able and just rates of charges by a public service 
corporation for furnishing to its customers elec- 
trical power, comes within the police powers of 
the State, and contracts previously made are 
subordinate to the public interest that such rates 
be reasonable and just, and afford the corpora- 
tion supplying the service a safe return upon its 
investments, having proper regard to the public 
interest that plants of this character should be 
properly run and maintained. State ex rel. Corpo- 
ration Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 
116 8.E. 178 (1928). 


Supervisory Power of Commission. — The 
Commission is given general supervision over 
railways, street railways, and the like companies 
of the State, and empowered to fix such notes, 
charges and tariffs as may be reasonable and 
just, having in view the value of the property, 
the cost of improvements and maintenance, the 
probable earning capacity under the proposed 
rates, the sums required to meet operating ex- 
penses, and other specific matters pertinent to 
such an inquiry, and these are police powers 
delegated to this Commission, governmental so 
far as they extend. In re Southern Pub. Util. Co., 
179 N.C. 151, 101 S.E. 619 (1919). 


An uncontrolled legal monopoly in an essential 
service leads, normally and naturally, to poor 
service and exorbitant charges. To prevent such 
result, the legislature has conferred upon the 
Utilities Commission the power to police the op- 
erations of the utility company so as to require 
it to render service of good quality at charges 
which are reasonable. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

General Rate-Fixing Power. — The Commis- 
sion is given broad and general powers to make 
rates for freight and passenger service. Tilley v. 
Norfolk & W. Ry., 162 N.C. 37, 77 S.E. 994 
(1918). 

This section, in general terms, directs the 
Commission to establish just and reasonable 
rates for.all utilities. Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 

Duty to Fix Rates. — When the Commission 
is called upon, by either a corporation or those 
to whom the services are rendered, under its 
franchise to exercise its rate fixing power and 
authority, it is its duty to fix and establish just 
and reasonable rates to be charged for such ser- 
vices. Corporation Comm'n v. Henderson Water 
Co., 190 N.C. 70, 128 S.E. 465 (1925). 

The General Assembly has delegated to the 
Commission, and not to the courts, the duty and 
power to establish rates for public utilities. State 
ex rel. North Carolina Util. Comm’n v. Westco 
Tel. Co., 266 N.C. 450, 146 S.E.2d 487 (1966). 

Power to Ascertain Corporation in Control. 
— The Commission has the incidental power 
(subject to the right of appeal) to ascertain what 
particular corporation is in the control of or oper- 
ates any telegraph line in this State, in order that 
it may exercise its authority to fix rates, as well 
as to know against whom to proceed for a vio- 
lation of its regulations. State ex rel. Railroad 
Comm’rs v. Western Union Tel. Co., 113 N.C. 
218, 18 S.E. 389 (1898). 

Classification Must Not Be Arbitrary. — In 
Gulf, C. & S.F. Ry. v. Ellis, 165 U.S. 150, 17 S. 
Ct. 255, 41 L. Ed. 666 (1897), it was said: “The 
mere fact of classification in rate regulating is 
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not sufficient to relieve a statute from the reach 
of the equality clause of the Fourteenth Amend- 
ment, and in all cases it must appear, not merely 
that a classification has been made, but also that 
it is based upon some reasonable ground — 
something which bears a just and proper relation 
to the attempted classification and is not a mere 
arbitrary selection.” Efland v. Southern Ry., 146 
N.C. 185, 140, 59 S.E. 355 (1907). 


Effect of Private Agreements. — The rates of 
transportation allowed carriers of freight are es- 
tablished by the Interstate Commerce Commis- 
sion, and the State Corporation Commission 
(now the Utilities Commission), which may not 
be affected by any agreement to the contrary 
between the carriers or their agents or em- 
ployees and the shipper; and, notwithstanding 
such agreement, the carrier may demand and 
enforce the rates established by law. Southern 
Ry. v. Latham, 176 N.C. 417, 97 S.E. 234 (1918). 


A public service railway corporation operating 
in various localities may not by contract fix its 
passenger fares and thus prevent the Commis- 
sion, under the authority conferred by statute, 
from determining what rates are, under the cir- 
cumstances, just and reasonable, for such would 
authorize such companies to discriminate, un- 
lawfully, among its patrons. In re Southern Pub. 
Util. Co., 179 N.C. 151, 101 S.E. 619 (1919); City 
of Winston-Salem v. Winston-Salem City Coach 
Lines, 245 N.C. 179, 95 S.E.2d 510 (1956). 


Rates Set by Commission Supersede Con- 
trary Private Contract Provisions. — Rates for 
public utility service fixed by an order of the 
Commission, otherwise lawful, supersede con- 
trary provisions in private contracts concerning 
rates for such service. State ex rel. Utilities 
Comm’n v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 
(1974). 

Enforcement of Such Rates Does Not Impair 
Obligations of Contract. — The enforcement of 
an order of the Commission superseding rates 
set by contract does not constitute an impair- 
ment of the obligation of such contract, since 
contracts of public utilities, fixing rates for ser- 
vice, are subject to the police power of the State. 
State ex rel. Utilities Comm’n v. VEPCO, 285 
N.C. 398, 206 S.E.2d 283 (1974). 


Discrimination Remedied by Mandamus. — 
Where a public service corporation has dis- 
criminated among its patrons in its charges for 
electricity, mandamus will lie to compel it to 
charge a uniform or undiscriminating rate, for 
the question does not require the courts to fix 
a rate, or pass upon its reasonableness. North 
Carolina Pub. Serv. Co. v. Southern Power Co., 
179 N.C. 18, 101 S.E. 593 (1919). 


Fees and Charges Made by Municipality. — 
The Utilities Commission has no jurisdiction to 
fix or supervise the fees and charges to be made 
by a municipality for connections with a city 
sewerage system, either within or without its 
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corporate limits. Atlantic Constr. Co. v. City of 
Raleigh, 230 N.C. 365, 53 S.E.2d 165 (1949). 

City Bus Fares. — The Commission has au- 
thority to fix city bus fares. State ex rel. Utilities 
Comm’n v. City of Greensboro, 244 N.C. 247, 93 
S.E.2d 151 (1956). See § 62-260 and annotation 
thereto. 

An intracity carrier, holding a certificate of 
exemption issued by the Commission and a fran- 
chise from the city or town in which it operates, 
is exempt from control of the Commission except 
as to rates and controversies with respect to ex- 
tensions and services. State ex rel. North Caro- 
lina Util. Comm’n v. McKinnon, 254 N.C. 1, 118 
S.E.2d 134 (1961). 

When Fares of Street Railway May Be 
Raised. — A public service street railway com- 
pany, operating under a city charter, and under 
a contract with the city restricting the passenger 
fare authorized to be charged its patrons, may 
be authorized by the Commission to raise its 
charges to its passengers, when in the opinion 
of the Commission such is necessary for it to 
properly maintain its system, allowing a reason- 
able profit, to meet the requirements of the pub- 
lic for adequate, safe, and convenient service. In 
re Southern Pub. Util. Co., 179 N.C. 151, 101 S.E. 
619 (1919). 

Joint Rate between Lumber Railroad and 
Connecting Carrier. — When a lumber railroad 
is of standard gauge and of sufficient equipment 
and extensiveness to affect the interest of the 
public, the Commission may make a valid order 
establishing a joint rate of transportation in the 
same cars between it and a connecting common 
carrier by rail to points beyond the initial road. 
Corporation Comm’n ex rel. Raleigh Granite Co. 
v. Atlantic Coast Line R.R., 187 N.C. 424, 121 
S.E. 767 (1924). 

Electric Power Rates Coextensive with 
State’s Jurisdiction. — When the Commission 
has finally established, under the provisions of 
the statute, rates to be charged by a public ser- 
vice corporation for furnishing electrical power, 
the rates are coextensive with the State’s juris- 
diction and territory, and conclusively bind all 
corporations, companies, or persons who are par- 
ties to the suit and have been afforded an oppor- 
tunity to be heard. State ex rel. Corporation 
Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 116 
S.E. 178 (1928). 

Sale of Electricity Generated in Another 
State. — While the generation of electricity in 
another state when transported to purchasers in 
this State may be regarded as interstate com- 
merce, its distribution and sale here is local to 
the State, permitting the Commission to estab- 
lish a just and reasonable rate of charge in 
conformity with the statutory powers, there be- 
ing no interfering act of Congress relating to the 
subject. State ex rel. Corporation Comm’n v. 
Cannon Mfg. Co., 185 N.C. 17, 116 S.E. 178 
(1928). 


837 


§ 62-131 


Telephone Company Must Not Discriminate. 
— In Clinton-Dunn Tel. Co. v. Carolina Tel. & 
Tel. Co., 159 N.C. 9, 74 S.E. 636 (1912), it was 
held that a telephone company is subject to pub- 
lic regulation and reasonable control, and is re- 
quired to afford its service at uniform and 
reasonable rates and without discrimination 
among its subscribers and patrons for like ser- 
vice under the same or substantially similar con- 
ditions. See Godwin v. Telephone Co., 136 N.C. 
258, 48 S.E. 636 (1904); Walls v. Strickland, 174 
N.C. 298, 93 S.E. 857 (1917). 

When Telegram Transmitted over Lines of 
Another Company. — Where a telegraph com- 
pany has a continuous line between two points 
in this State, the fact that, in transmitting a mes- 
sage, it sent the message over the lines of an- 
other company does not excuse its violation of 
the rate prescribed by the Railroad Commission 
(now Utilities Commission) for the transmission 
of a message sent over the lines of one company. 
Leavell v. Western Union Tel. Co., 116 N.C. 211, 
21 S.E. 391 (1895). 

Telegraphic Messages Traversing Another 
State. — Telegraphic messages transmitted by 
the company from and to points in this State, 
although traversing another state in the route, 
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are subject to the tariff regulations of the Rail- 
road Commission (now Utilities Commission). 
State ex rel. Railroad Comm’rs v. Western Union 
Tel. Co., 118 N.C. 218, 18 S.E. 389 (1893). 

Authority to Allow Use of Availability 
Charge. — The Utilities Commission has juris- 
diction and authority to allow the use of an 
availability charge in a rate schedule for a recre- 
ational subdivision, should any be deserved. 
State ex rel. Utilities Comm’n v. Carolina Forest 
Util., Inc., 21 N.C. App. 146, 203 8.E.2d 410 
(1974). 

The contractual obligation to provide water 
service to a recreational subdivision as well as 
the actuai delivery thereof directly affects a util- 
ity’s ability to function as a utility. State ex rel. 
Utilities Comm’n v. Carolina Forest Util., Inc., 
21 N.C. App. 146, 203 S.E.2d 410 (1974). 

Landowners in a recreational subdivision who 
pay availability charges are “consumers” or 
stand in a consumer-like relationship to the util- 
ity providing water service. State ex rel. Utilities 
Comm’n v. Carolina Forest Util., Inc., 21 N.C. 
App. 146, 203 S.E.2d 410 (1974). 

Quoted in State ex rel. Utilities Comm’n v. 
North Carolina Consumers Council, Inc., 18 N.C. 
App. 717, 198 8.E.2d 98 (1973). 


§ 62-131. Rates must be just and reasonable; service efficient. — (a) Every 
rate made, demanded or received by any public utility, or by any two or more 
public utilities jointly, shall be just and reasonable. 

(b) Every public utility shall furnish adequate, efficient and reasonable 
service, (1933) civo0T, S8.2, 5; 1963.C loamonel.) 


Cross Reference. -— See note to § 62-118. 

Purpose of Chapter. — The clear purpose of 
this Chapter is to confer upon the Utilities Com- 
mission the power and the duty to compel a pub- 
lic utility company to render adequate service 
and to fix therefor reasonable rates pursuant to 
the procedure prescribed in § 62-133. State ex 
rel. Utilities Comm’n v. Morgan, 277 N.C. 255, 
177 S.E.2d 405 (1970). 

Duty and Authority of Commission. — The 
statutes confer upon the Commission, not upon 
the Supreme Court, the duty and authority to 
determine adequacy of service and reasonable 
rates therefor. State ex rel. Utilities Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

Duty of Utility to Render Adequate Service. 
— Having been granted a monopoly in its fran- 
chise area, the utility is under a duty to render 
reasonably adequate service. State ex rel. Utili- 
ties Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970). 

Necessity for Findings Showing Effect of In- 
adequacy on Decision Fixing Rates. — If the 
Commission found the quality of a utility’s ser- 


vice to fall short of the requirement in this sec- 
tion that it be adequate, efficient and reasonable, 
then the Commission should make specific find- 
ings showing the effect of any such inadequacy 
upon its decision under § 62-133 fixing rates 
which are fair both to the public utility and to 
the consumer. State ex rel. Utilities Comm'n v. 
General Tel. Co., 12 N.C. App. 598, 184 S.E.2d 
526 (1971). 

Utility Must Accept Responsibility. — A pub- 
lic utility, which has been allowed to charge 
rates sufficient to enable it to maintain its 
properties, in addition to the earning of a fair 
return thereon, and which nevertheless permits 
its properties to fall into such a poer state of 
maintenance as to impair the quality of its ser- 
vice, must accept the responsibility for its result- 
ing inability to render adequate service to its 
patrons. State ex rel. Utilities Comm’n v. Mor- 
gan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

The term ‘‘public utility’’ in subsection (b) 
includes a railroad corporation. State ex rel. 
Utilities Comm’n v. Atlantic Coast Line R.R., 
268 N.C. 242, 150 S.E.2d 386 (1966). 


§ 62-132. Rates established under this Chapter deemed just and 
reasonable; remedy for collection of unjust or unreasonable rates. —- The 
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rates established under this Chapter by the Commission shall be deemed just 
and reasonable, and any rate charged by any public utility different from those 
so established shall be deemed unjust and unreasonable. Provided, however, that 
upon petition filed by any interested person, and a hearing thereon, if the 
Commission shall find the rates or charges collected to be other than the rates 
established by the Commission, and to be unjust, unreasonable, discriminatory 
or fara tree the Commission may enter an order awarding such petitioner 
and all other persons in the same class a sum equal to the difference between 
such unjust, unreasonable, discriminatory or preferential rates or charges and 
the rates or charges found by the Commission to be just and reasonable, 
nondiscriminatory and nonpreferential, to the extent that such rates or charges 
were collected within two years prior to the filing of such petition. (1918, c. 127, 
s. 3; C.S., s. 1067; 1929, ec. 241, 342; 1938, c. 134, s. 8; 1941, c. 97; 19638, c. 1165, 


Sash) 


Rates Fixed by Commission Are Prima Fa- 
cie Valid, Just and Reasonable. — The rates 
fixed by the Commission are not only prima facie 
evidence of their validity, but also prima facie 
evidence that they are just and reasonable. State 
ex rel. North Carolina Util. Comm’n v. Municipal 
Corps., 243 N.C. 193, 90 S.E.2d 519 (1955). 

Rates Other Than Those Fixed Deemed Un- 
just. — The rates approved by the Commission 
shall be deemed to be just and reasonable, and 
any different rate shall be deemed unjust and 
unreasonable. State ex rel. North Carolina Util. 
Comm'n v. Norfolk S. Ry., 249 N.C. 477, 106 
S.E.2d 681 (1959). 

The Commission is authorized by statute to fix 
just and reasonable rates or charges, and when 
they are so fixed, other or lower rates are to be 
deemed as unjust and unreasonable. State ex rel. 
Corporation Comm’n v. Cannon Mfg. Co., 185 
N.C. 17, 116 S.E. 178 (1928). 

As When Mistake Made in Tariff Distance 
Table. — Hence, in a proceeding to recover 
excessive freight charges collected because of 
an error in the tariff distance table filed with the 
Utilities Commission, the charges being in 
conformity with the tariff schedule for a greater 
distance than the correct distance between the 
termini, evidence offered by the carriers as to 
whether the higher rate was fair and reasonable 
for the shorter distance was properly excluded, 
since the carriers should not be permitted to 
change the rate by reason of a mistake in their 
tariff distance table, and petitioners were enti- 
tled to recover that part of the excess charged 
which was not barred by the limitation contained 
in the statute. State ex rel. North Carolina Util. 
Comm’n v. Norfolk S. Ry., 249 N.C. 477, 106 
S.E.2d 681 (1959). 

Rates Deemed Reasonable Until Modified. 
— Rates or charges fixed by an order of the 


Commission are to be considered just and 
reasonable unless and until they shall be 
changed or modified on appeal or by the further 
action of the Commission itself. In re Southern 
Pub. Util. Co., 179 N.C. 151, 101 S.E. 619 (1919), 
approving State ex rel. North Carolina Corp. 
Comm’n v. Seaboard Air Line Ry., 173 N.C. 418, 
92 S.E. 150 (1917). 

Where Rates Re-estadlished upon Reconsid- 
eration. — Where the Utilities Commission, 
after due notice and hearing, had established 
rates for intrastate shipments of pulpwood 
which it found to be just and reasonable, and 
thereafter upon petition of defendant and other 
carriers for reconsideration, the rate so estab- 
lished was ordered “‘to remain in full force and 
effect,” it was held that these rates so estab- 
lished must be deemed the only just and reason- 
able rates for this commodity over defendant’s 
lines, rendering it unlawful for defendant to 
charge a greater amount. State ex rel. North 
Carolina Util. Comm’n v. Atlantic Coast Line 
R.R., 224 N.C. 283, 29 $.E.2d 912 (1944). 

Burden of Proof. — One ciaiming that the 
rates or charges established by the Commission 
are unreasonable or excessive has the burden of 
proving his contention. Corporation Comm’n v. 
Henderson Water Co., 190 N.C. 70, 128 S.E. 465 
(1925); State ex rel. Utilities Comm’n v. Carolina 
Power & Light Co., 250 N.C. 421, 109 S.E.2d 253 
(1959). 

Applied in State ex rel. Utilities Comm’n v. 
State, 250 N.C. 410, 109 S.E.2d 368 (1959); State 
ex rel. Utilities Comm’n v. General Tel. Co., 281 
N.C. 318, 189 S.E.2d 705 (1972). 

Stated in State ex rel. Utilities Comm’n v. 
Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 


§ 62-133. How rates fixed. — (a) In fixing the rates for any pubiic utility 
subject to the provisions of this Chapter, other than motor carriers and certain 
water and sewer utilities, the Commission shall fix such rates as shall be fair 
both to the public utility and to the consumer. 
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(b) In fixing such rates, the Commission shall: 

(1) Ascertain the fair value of the public utility’s property used and useful 
in providing the service rendered to the Bible within this State, 
considering the reasonable original cost of the property less that 

ortion of the cost which has been consumed by previous use recovered 

y depreciation expense, the replacement cost of the property, and any 
other factors relevant to the present fair value of the property. 
Replacement cost may be determined by trending such Porthble 
depreciated cost to current cost levels, or by any other reasonable 
method. 

(2) Estimate such public utility’s revenue under the present and proposed 
rates. 

(3) Ascertain such public utility’s reasonable operating expenses, including 
actual investment currently consumed through reasonable actual 
depreciation. 

(4) Fix such rate of return on the fair value of the property as will enable 
the public utility by sound management to produce a fair profit for its 
stockholders, considering changing economic conditions and other 
factors, as they then exist, to maintain its facilities and services in 
accordance with the reasonable requirements of its customers in the 
territory covered by its franchise, and to compete in the market for 
capital funds on terms which are reasonable and which are fair to its 
customers and to its existing investors. 

(5) Fix such rates to be charged by the public utility as will earn in addition 
to reasonable operating expenses ascertained pursuant to paragraph 
(3) of this subsection the rate of return fixed pursuant to paragraph 
(4) on the fair value of the public utility’s property BR ACavEaInGd pursuant 
to paragraph (1). 

(c) The public utility’s property and its fair value shall be determined as of 
the end of the test period used in the hearing and the probable future revenues 
and expenses shall be based on the plant and equipment in operation at that time. 
Unless otherwise ordered by the Commission, the test period shall be the 12 
months beginning on the first day of the month following the date the rates are 
proposed to become effective. 

(d) The Commission shall consider all other material facts of record that will 
enable it to determine what are reasonable and just rates. 

(e) The fixing of a rate of return shall not bar the fixing of a different rate 
of return in a subsequent proceeding. 

(f) Unless otherwise ordered by the Commission subsections (b), (c), and (d) 
shall not apply to rate changes of utilities engaged in the distribution of natural 
gas bought at wholesale by the utility for distribution to consumers to the extent 
such rate changes are occasioned by changes in the wholesale rate of such 
natural gas. The Commission may permit such rate changes to become effective 
simultaneously with the effective date of the change in the wholesale cost of 
such natural gas, or at such other time as the Commission may direct. This 
subsection shall not prohibit the Commission from investigating and changing 
unreasonable rates in accordance with the provisions of this Chapter. The public 
utility shall give such notice, which may include notice by publication, of the 
changes to interested parties as the Commission in its discretion may direct. 
(1899, c. 164, s. 2, subsec. 1; Rev., s. 1104; C. S., s. 1068; 1933, c. 134, s. 8; 1941, 
c..97; 1963, ¢. 1165.8. 151971, -c..1092° 197s) cagbGas ecm Usman: 15) 


I. General Consideration. 
II. Utilities Commission. 
III. Fixing of Rates. 
A. In General. 
B. Rate base — Value of Investment, Property, ete. 
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C. Operating Expenses and Working Capital. 


D. Rate of Return. 
IV. Test Period. 
V. Other Facts. 
A. In General. 
B. Quality and Adequacy of Service. 
C. Intrastate Rates. 


I. GENERAL CONSIDERATION. 


Cross References. — See Editor’s note under 
§ 62-133.1. As to small water and sewer utility 
rates, see § 62-133.1. 

Editor’s Note. — The first 1973 amendment 
inserted “and certain water and sewer utilities” 
in subsection (a). 

The second 1973 amendment added the second 
sentence of subsection (c). 

Session Laws 1978, c. 956, s. 3, provides: 
“Except as herein amended, the provisions of 
Chapter 62 of the General Statutes of North 
Carolina shall remain in full force and effect. To 
the extent that other laws or clauses of law are 
in conflict with the provisions of this act, such 
laws and clauses are, to that extent, hereby 
repealed.” 

Session Laws 19738, c. 1041, s. 2, provides: 
“Nothing in this act shall affect or apply to pub- 
lic utility rate proceedings pending before the 
North Carolina Utilities Commission on the ef- 
fective date of this act.’”’ The act was ratified 
March 25, 1974, and made effective on ratifica- 
tion. 

See 12 N.C.L. Rev. 289. 

Statute Is Constitutional. — The power to 
grant franchises to public service corporations 
and to fix their rates rests in the General Assem- 
bly, which power the General Assembly may 
delegate to an administrative agency provided 
the General Assembly prescribes rules and stan- 
dards to guide such agency in the exercise of the 
delegated authority. The statute delegating to 
the Utilities Commission this authority is consti- 
tutional in fixing adequate rules and standards. 
State ex rel. Utilities Comm’n v. State, 239 N.C. 
333, 80 S.E.2d 133 (1954). 

And merely codified the former statute as 
interpreted by Supreme Court. State ex rel. Utili- 
ties Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 
S.E.2d 319 (1965). 

Purpose of Chapter. — The clear purpose of 
this Chapter is to confer upon the Utilities Com- 
mission the power and the duty to compel a pub- 
lic utility company to render adequate service 
and to fix therefor reasonable rates pursuant to 
the procedure prescribed in this section. State ex 
rel. Utilities Comm’n y. Morgan, 277 N.C. 255, 
177 S.E.2d 405 (1970). 

Applied in City of High Point v. Duke Power 
Co., 34 F. Supp. 339 (M.D.N.C. 1940); State ex 
rel. Utilities Comm’n v. Martel Mills Corp., 232 
N.C. 690, 62 S.E.2d 80 (1950); State ex rel. Utili- 
ties Comm'n v. Morgan, 277 N.C. 255, 177 S.E.2d 


405 (1970); State ex rel. Utilities Comm’n v. 
VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974); 
State ex rel. Utilities Comm’n v. Caro- 
lina Forest Util., Inc., 21 N.C. App. 146, 
203 S.E.2d 410 (1974); State ex rel. Utilities 
Comm’n v. VEPCO, 21 N.C. App. 45, 203 S.E.2d 
418 (1974). 

Cited in State ex rel. Corporation Comm’n v. 
Cannon Mfg. Co., 185 N.C. 17, 116 S.E. 178 
(1923); State ex rel. North Carolina Util. Comm’n 
v. Atlantic Coast Line R.R., 224 N.C. 283, 29 
S.E.2d 912 (1944); State ex rel. Utilities Comm’n 
v. State, 250 N.C. 410, 109 S.E.2d 368 (1959); 
State ex rel. Utilities Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962); In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969); State ex rel. 
Commissioner of Ins. v. State ex rel. Attorney 
Gen., 16 N.C. App. 724, 193 S.E.2d 432 (1972). 


II. UTILITIES COMMISSION. 


Commission Exercises Function of Legisla- 
tive Branch of Government. — In fixing rates 
to be charged by a public utility, the Commission 
is exercising a function of the legislative branch 
of the government. It may not, therefore, exceed 
the limitations imposed upon the legislature by 
the State and federal Constitutions. The Com- 
mission, however, does not have the full power 
of the legislature but only that portion conferred 
upon it in this Chapter. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

And Must Comply with Requirements of 
This Chapter. — In fixing the rates to be 
charged by a public utility for its service, the 
Commission must comply with the requirements 
of this Chapter. State ex rel. Utilities Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

The legislative mandate is that the Commis- 
sion shall fix rates which will enable a well 
managed utility to earn a “fair rate of return” 
on the “fair value” if its properties are “used and 
useful” in rendering its service. State ex rel. 
Utilities Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 

This section is a part of the rate-making 
power of the Commission. State ex rel. Utilities 
Comm’n v. North Carolina Consumers Council, 
Inc., 18 N.C. App. 717, 198 S.E.2d 98 (1978). 

And Controls Commission in Establishing 
Rates. — In establishing rates, the Commission 
is governed and controlled by the provision of 
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this section. Southern Ry. v. McNeill, 155 F. 756 
(E.D.N.C. 1907). 

The responsibility fer fixing rates rests with 
the Utilities Commission and not on the Su- 
preme Court. However, there is nothing in the 
statutes that requires the Commission to accept 
the rate or rates proposed, or to reject them alto- 
gether. State ex rel. Utilities Comm’n v. Lee Tel. 
Co., 263 N.C. 702, 140 S.E.2d 319 (1965). 

It is the prerogative of the Commission, and 
not the Court of Appeals, to decide the question 
as to what constitutes fair and reasonable rates 
that may be charged by a utility. It is an agency 
composed of men of special knowledge, observa- 
tion, and experience in their field, and it has at 
hand a staff trained for this type of work. And 
the law imposes upon it, not the Court of 
Appeals, the duty to fix the rates. State ex rel. 
Utilities Comm’n v. Morgan, 1 N.C. App. 576, 173 
S.E.2d 479 (1970). 

The statutes confer upon the Commission, not 
upon the Supreme Court, the duty and authority 
to determine adequacy of service and reasonable 
rates therefor. State ex rel. Utilities Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

Thus, neither the Supreme Court nor the 
Court of Appeals is authorized to fix rates for 
a public utility. State ex rel. Utilities Comm’n v. 
City of Durham, 282 N.C. 308, 198 S.E.2d 95 
(1972). 

Power to Compel Adequate Service and 
Duty to Fix Rates. — This Chapter confers upon 
the Utilities Commission the power and the duty 
to compel a public utility to render adequate ser- 
vice, and it also confers upon the Commission the 
duty to fix reasonable rates for the rendering of 
adequate service. State ex rel. Utilities Comm’n 
v. General Tel. Co., 21 N.C. App. 408, 204 S.E.2d 
529 (1974). 

Commission Intended to Fix Rates As Low 
as Constitutionally Possible. — The origin of 
this section supports the inference that the legis- 
lature intended for the Commission to fix rates 
as low as may be reasonably consistent with the 
requirements of the due process clause of the 
Fourteenth Amendment to the Constitution of 
the United States, those of N.C. Const., Art. I, 
§ 19, being the same in this respect. State ex rel. 
Utilities Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 

Requirement as to Notice Implemented by 
Rule of Commission. — The requirement of the 
statute that the 30 days’ notice of an increase in 
rates to be given the Utilities Commission 
properly may be implemented by rule of the 
Commission requiring that the notice be in writ- 
ing in triplicate. State ex rel. North Carolina Util. 
Comm’n y. Atlantic Coast Line R.R., 224 N.C. 
283, 29 S.E.2d 912 (1944). 

The Utilities Commission’s rules of practice 
and procedure, promulgated under legislative 
authority, required a defendant, if it desired the 
vacation or modification of a previous order, to 
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file a written notice cf intention to make changes 
resulting in increases. This would seem to imple- 
ment the requirements of the statute that 30 
days’ notice of an increase be given the Commis- 
sion. State ex rel. North Carolina Util. Comm’n 
v. Atlantic Coast Line R.R., 224 N.C. 283, 29 
S.E.2d 912 (1944). 

The findings of the Commission, when sup- 
ported by competent evidence, are conclusive. 
State ex rel. Utilities Comm’n v. Duke Power 
Co., 21 N.C. App. 89, 203 S.E.2d 404 (1974). 

Specific and unambiguous factual findings 
by the Commission are necessary to enable a 
reviewing court to determine whether the duty 
imposed by § 62-131 has been performed. State 
ex rel. Utilities Comm’n v. General Tel. Co., 12 
N.C. App. 598, 184 S.E.2d 526 (1971). 

Material Issues of Fact upon Which Com- 
mission Must Make Findings. — When the rec- 
ord before the Commission presents the 
questions of the original cost, less depreciation, 
and the replacement cost, less depreciation, 
these are material issues of fact, upon each of 
which the Commission must make its finding. 
State ex rel. Utilities Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972); State ex rel. 
Utilities Comm’n v. Southern Bell Tel. & Tel. Co., 
15 N.C. App. 41, 189 8.E.2d 777 (1972). 

Where evidence of original cost, less deprecia- 
tion, and of replacement cost, less depreciation, 
is introduced, the Commission must make, and 
set forth in its order, its findings as to both of 
these evidential facts, along with any ‘other 
facts” considered by it. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

Commission May Determine Nature of Pro- 
ceeding. — It is within the province of the Com- 
mission to determine whether a hearing is a 
general rate case or a complaint proceeding. 
State ex rel. Utilities Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

And Such Determination Must Be Made as 
to Every Hearing. — It is necessary as a matter 
of procedure that a determination as to whether 
a hearing is a general rate case or a complaint 
proceeding be made in every hearing involving 
the establishment, modification or revocation of 
rates. Stace ex rel. Utilities Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

Weight of Determination by Commission. —- 
The findings of the Commission on whether a 
hearing is a general rate case or a complaint 
proceeding will not be disturbed in any case in 
the absence of a clear showing that the right of 
the parties have been prejudiced. State ex rel. 
Utilities Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962). 

Reversing Determination of Commission. — 
The Commission’s determination, reached pur- 
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suant to the mandate of this section and to the 
statutory procedural requirements, may not be 
reversed by the Court of Appeals or by the Su- 
preme Court merely because it would have 
reached a different conclusion upon the evi- 
dence, but it is otherwise if it does not appear 
from the order of the Commission that the 
statutory mandates have been obeyed. State ex 
rel. Utilities Comm’n v. Morgan, 277 N.C. 255, 
177 S.E.2d 405 (1970). 

When the record, considered as a whole, con- 
tains substantial evidence supporting the subjec- 
tive judgment of the Commission on any of these 
factors in the fixing of reasonable rates, the con- 
clusion reached by the Commission may not be 
disturbed by a reviewing court merely because 
the court’s subjective judgment is different from 
that of the Commission. State ex rel. Utilities 
Comm’n v. VEPCO, 385 N.C. 398, 206 S.E.2d 283 
(1974). 


Ill. FIXING OF RATES. 
A. In General. 


Section Applies to Fixing or Revising of 
Rate Schedules and Rate Classifications. — In 
fixing the rate schedules and rate classifications, 
or in revising said rates and classifications, or a 
substantial part thereof, the procedure indicated 
by this section must be observed. State ex rel. 
Utilities Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962). 

It May Not Apply Where Only One Rate or 
a Few Rates Are Involved. — This section may 
not apply where a public utility has many rate 
schedules applying to many different classes of 
service customers, and only one rate or a few 
rates are involved in a petition for amendment, 
modification or recission. Ordinarily it is not re- 
quired that the utility’s property be valued and 
that the provisions of this section be observed in 
such case. State ex rel. Utilities Comm’n v. Caro- 
lina Power & Light Co., 250 N.C. 421, 109 S.E.2d 
253 (1959). 

Where a public utility has many rate schedules 
applying to many different classes of service 
customers and only one rate or a few rates are 
involved in a petition for amendment, modifica- 
tion or rescission, ordinarily it is not required 
that the utility’s property be valued and that the 
provisions of this section be observed in such 
case. State ex rel. Utilities Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

General Rate Case and Complaint Proceed- 
ing Distinguished. — Where the whole or a sub- 
stantial portion of the rate structure of a public 
utility is being initially established or is under 
review, and where the required procedure under 
this section is being carried out, the hearing 
before the Commission to establish or revise the 
rates is referred to as a “general rate.” State ex 
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rel. Utilities Comm’n v. Carolinas Comm. for In- 
dus. Power Rates & Area Dev., Inc., 257 N.C. 
560, 126 S.E.2d 325 (1962). 

A hearing which involves a single rate or a 
small part of the rate structure is called a 
“complaint proceeding.” It differs from a gen- 
eral rate case in that it deals with an emergency 
or change of circumstances which does not af- 
fect the entire rate structure and may be re- 
solved without involving the procedure outlined 
in this section, and does not justify the expense 
and loss of time involved in such procedure. 
State ex rel. Utilities Comm’n vy. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

Objective of Rate Making. — The fixing of 
rates for service which ‘vill enable the utility to 
do the things enumerated in subsection (b)(4), 
and no more, is the ultimate objective of rate 
making. At best, the result of the complex rate- 
making procedure is an approximation of this 
objective. State ex rel. Utilities Comm’n v. Gen- 
erai Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

Rate making is, of necessity, a matter of esti- 
mate and prediction since rates are set for the 
future. State ex rel. Utilities Comm’n v. City of 
Durham, 282 N.C. 308, 193 S.E.2d 95 (1972). 

A schedule of rates fixed by the Commission 
under the standard prescribed by the legisla- 
ture is binding upon the interested parties and 
the courts, provided it is within the bounds of 
reason. State ex rel. Utilities Comm'n v. State, 
239 N.C. 333, 80 S.E.2d 133 (1954). 

The ultimate question in determining appro- 
priate rates is: What is a reasonable rate to be 
charged by the particular utility company for the 
service it proposes to render in the immediate 
future? The determination of this question is for 
the Commission, in accordance with the direction 
of this section. State ex rel. Utilities Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970); 
State ex rel. Utilities Comm’n v. General Tel. Co., 
12 N.C. App. 598, 184 S.E.2d 526 (1971); State ex 
rel. Utilities Comm’n v. City of Durham, 282 N.C. 
398, 193 S.E.2d 95 (1972). 

A rate must not only be fair, just and reason- 
able to the consumer, but fair, just and reason- 
able to the utility. State ex rel. Utilities Comm’n 
v. Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.Zd 325 
(1962). 

Manner of Arriving at Rate. — The Commis- 
sion, in fixing a reasonable and just rate of 
charges for public service corporations, may 
make a fair estimated value of the property pres- 
ently used, and in relation thereto consider the 
tax valuation of the plant. State ex rel. Corpora- 
tion Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 
116 S.E. 178 (1923). 

- What is a “just and reasonable” rate which 
will produce a fair return on the investment de- 
pends on (1) the value of the investment — 
usually referred to in rate-making cases as the 
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rate base — which earns the return; (2) the gross 
income received by the applicant from its autho- 
rized operations; (3) the amount to be deducted 
for operating expenses, which must include the 
amount of capital investment currently con- 
sumed in rendering the service; and (4) what rate 
constitutes a just and reasonable rate of return 
on the predetermined rate base. In finding these 
essential, ultimate facts, the Commission must 
consider all the factors particularized in the stat- 
ute and “all other facts that will enable it to 
determine what are reasonable and just rates, 
charges and tariffs.” It must then arrive at its 
own independent conclusion, without reference 
to any specific formula, as to (1) what constitutes 
a fair value, for rate-making purposes, of appli- 
cant’s investment used in rendering intrastate 
service — the rate base, and (2) what rate of 
return on the predetermined rate base will con- 
stitute a rate that is just and reasonable both to 
the applicant and to the public. While both origi- 
nal cost and replacement value are to be consid- 
ered, neither constitutes a proper rate base. 
State ex rel. Utilities Comm’n v. State, 239 N.C. 
333, 80 S.E.2d 133 (1954); State ex rel. Utilities 
Comm’n v. Carolina Power & Light Co., 250 N.C. 
421, 109 S.E.2d 2538 (1959); State ex rel. North 
Carolina Util. Comm’n v. Piedmont Natural Gas 
Co., 254 N.C. 586, 119 S.E.2d 469 (1961); State 
ex rel. North Carolina Util. Comm’n v. Westco 
Tel. Co., 266 N.C. 450, 146 S.E.2d 487 (1966). 


Necessarily, what is a “just and reasonable” 
rate which will produce a fair return on the in- 
vestment depends on (1) the value of the invest- 
ment — usually referred to in rate-making cases 
as the rate base — which earns the return; (2) 
the gross income received by the applicant from 
its authorized operations; (8) the amount to be 
deducted for operating expenses, which must in- 
clude the amount of capital investment currently 
consumed in rendering the service; and (4) what 
rate constitutes a just and reasonable rate of 
return on the predetermined rate base. When 
these essential ultimate facts are established by 
findings of the Commission, the amount of addi- 
tional gross revenue required to produce the 
desired net return becomes a mere matter of 
calculation. State ex rel. Utilities Comm’n v. Lee 
Tel. Co., 263 N.C. 702, 140 S.E.2d 319 (1965). 


Section prescribes formula which Commis- 
sion is required to follow in fixing rates for 
service to be charged by a public utility. State 
ex rel. Utilities Comm’n v. Morgan, 278 N.C. 235, 
179 S.E.2d 419 (1971). 


In order to assure the utility of earnings suf- 
ficient to attract capital and also in order to 
limit its charges for service to levels sufficient 
for that purpose, the legislature has prescribed 
in this section the steps which the Commission 
must take in fixing such charges. State ex rel. 
Utilities Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705 (1972). 
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The formula of the mandate of this section is: 
A x B=C (fair rate of return mult'plied by the 
fair value of the properties equals the fair 
return in dollars). State ex rel. Utilities 
Comm’n v. Duke Power Co., 285 N.C. 377, 206 
S.E.2d 269 (1974). 


B. Rate Base — Value of Investments, 
Property, etc. 


The general doctrine is that the rate base is 
made up of values used in furnishing the ser- 
vice. State ex rel. Utilities Comm’n v. Southern 
Bell Tel. & Tel. Co., 15 N.C. App. 41, 189 8.E.2d 
TTS T2): 

Acceptance by Commission of “book value” 
or “cost less depreciation” as rate base is in 
conflict with the standard prescribed in the 
statute. The conclusion is inescapable that by 
accepting the book value as the rate base, it, ex 
necessitate, excluded consideration of present 
cost of replacement and all other factors from 
effective consideration. State ex rel. Utilities 
Comm’n v. State, 289 N.C. 333, 80 S.E.2d 133 
(1954). 

There Is But One Rate Base. — It is incorrect 
to speak of ‘‘the original cost rate base” and the 
“trended original cost rate base.” There is but 
one rate base — the fair value of the public util- 
ity’s property used and useful in providing the 
service.rendered to the public within this State, 
which value the Commission must determine as 
of the end of the test period. The original cost 
of the properties is simply evidence to be consid- 
ered in making this determination. The replace- 
ment cost, whether determined by use of 
trended cost indices or otherwise, is also but evi- 
dence of the fair value of the properties. State 
ex rel. Utilities Comm’n v. Morgan, 277 N.C. 255, 
177 S.E.2d 405 (1970); State ex rel. Utilities 
Comm’n v. General Tel. Co., 12 N.C. App. 598, 
184 8.E.2d 526 (1971). 

It is the duty of the Commission to arrive at 
an independent rate base upon consideration of 
all factors, including cost, replacement and 
trended cost, and it is its duty to exercise its 
independent judgment in doing so. State ex rel. 
Utilities Comm’n v. Morgan, 7 N.C. App. 576, 173 
S.E.2d 479 (1970). 

The rate base should include working capi- 
tal supplied by the company. State ex rel. Utili- 
ties Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970). 

But such rate base should not include funds 
supplied by its customers. State ex rel. Utilities 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 405 
(1970). 

Funds collected from the customers and used 
by the utility as working capital are not “the 
public utility’s property” within the meaning of 
subsection (b)(1). State ex rel. Utilities Comm’n 
v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 

The utility is not entitled to include in its rate 
base funds which it has not provided but which 
it has been permitted to collect from its cus- 
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tomers for the purpose of paying expenses at 
some future time and which it actually uses as 
working capital in the meantime. State ex rel. 
Utilities Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 283 (1974). 

Must Consider Requirements of Section in 
Arriving at Value of Property. — In arriving at 
the fair value of a public utility’s property used 
and useful in providing the service rendered to 
its customers, the Commission is charged with 
the duty to consider the requirements set forth 
in this,section, as well as other relevant factors. 
State ex rel. North Carolina Util. Comm’n v. 
Westco Tel. Co., 266 N.C. 450, 146 S.E.2d 487 
(1966). 

Neither the Commission nor the Supreme 
Court may evade the mandate of this section by 
determining the number of dollars which would 
be a fair return on the original cost, depreciated, 
and then simply translating that amount into a 
percentage of “fair value.” State ex rel. Utilities 
Comm’n v. Duke Power Co., 285 N.C. 377, 206 
S.E.2d 269 (1974). 

“Value” Does Not Mean “Market Value” as 
Secondhand Property. — The term “value” in 
this section does not refer to the original or the 
replacement cost of the property or to the ex- 
change or sales price it would command, as used 
or secondhand property, on the market. It has 
reference to the value of the property actually 
in use, Serving its purpose as a part of a compos- 
ite public utility, earning an income for its 
owner. State ex rel. Utilities Comm’n v. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 

Nor is it the price for which the property 
could be sold as used or secondhand property. 
It is not the sale or exchange value of the entire 
business as a going concern. It is not the same 
as the fair value to be awarded by a jury in a 
condemnation case. The concept of ‘fair value,” 
as used with reference to a public utility’s rate 
base, is unique to rate making. State ex rel. Utili- 
ties Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

Necessity for Determining Fair Value of 
Utility’s Property. — The first step prescribed 
by subsection (b)(1), that of ascertaining the fair 
value of the public utility’s property used and 
useful in providing the service rendered to the 
public within this State, becomes of critical im- 
portance in the rate-making process, for only 
after the determination of this rate base can 
judgment be intelligently exercised fixing the 
rate of return which the utility is entitled to re- 
ceive on the fair value of its property and fixing 
rates to be charged by the utility which are fair 
both to the public utility and to the consumer. 
State ex rel. Utilities Comm’n vy. General Tel. Co., 
12 N.C. App. 598, 184 S.E.2d 526 (1971). 

Factors to Be Considered in Determining 
Fair Value. — This section contemplates a 
weighing of (1) the reasonable original cost, less 
depreciation, (2) the replacement cost, which 
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may be determined by trending such reasonable 
depreciated cost to current cost levels or by any 
other reasonable method, and (3) any other rele- 
vant factor, by the Commission in the exercise 
of its own expert judgment in determining “fair 
value.” State ex rel. Utilities Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

This section contemplates that, normally, the 
Commission will ascertain the ‘fair value” of the 
properties at a point somewhere between the 
original cost, less depreciation, and the cost of 
replacement new, less depreciation. The Com- 
mission has the duty to weigh these evidences 
of “fair value” and may not disregard either, or 
brush either aside. State ex rel. Utilities Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

Balancing of Factors. — Having made the 
findings, properly supported, it is for the Com- 
mission, not the reviewing court, to determine, 
in its expert discretion and by the use of 
“balanced scales,” the relative weights to be 
given these several factors in ascertaining the 
ultimate fact of ‘fair value.” State ex rel. Utili- 
ties Comm’n v. Southern Bell Tel. & Tel. Co., 15 
N.C. App. 41, 189 S8.E.2d 777 (1972). 

It is the clear intent of subsection (b)(1) that 
the Commission, in considering the indicators of 
“fair value’ which themselves are supported by 
competent and substantial evidence, shall use its 
own expert judgment as to the credibility of the 
evidence in the record and as to the weight to be 
given to it. State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Quality and Adequacy of Service as Factor 
in Arriving at “Fair Value”. — See notes under 
analysis line V.B. 

Reasonable Original Cost Is But One Factor. 
— The establishment of the reasonable original 
cost of the property, as referred to in subsection 
(b)(1), is of significance only because reasonable 
original cost is one of several figures and factors 
which the statute requires the Commission to 
consider in arriving at fair value. State ex rel. 
Utilities Comm’n v. General Tel. Co., 12 N.C. 
App. 598, 184 8.E.2d 526 (1971). 

But Original Cost Is an Item to Be Consid- 
ered. — In fixing fair value, original cost is an 
item to be considered. State ex rel. Utilities 
Comm’n v. Public Serv. Co. of N.C., Inc., 257 
N.C. 238, 125 S.E.2d 457 (1962). 

Ordinarily, Price Actually Paid Is Consid- 
ered Reasonable Original Cost. — Where a pub- 
lic utility’s property has been purchased from a 
stranger, ordinarily the price actually paid by 
the utility would be considered its reasonable 
costs, though it would not be necessarily be so. 
Even in such a case the Commission may find 
that the management of the utility acted im- 
providently or carelessly and paid a price greater 
than reasonable. State ex rel. Utilities Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 S.E.2d 
526 (1971). 


845 


§ 62-133 


Determining Reasonable Original Cost of 
Property Sold to Utility by Affiliated Corpora- 
tion. — In determining the rate base, the fact 
that equipment or services are sold to the utility 
by an affiliated corporation does not alter the 
ultimate question for the Commission. That 
question is whether the prices paid by the utility 
are reasonable and, therefore, reflect the 
“reasonable original cost” of the properties. The 
only effect of the affiliation between the utility 
and its supplier is that such relationship calls for 
a close scrutiny by the Commission of the price 
paid by the utility. State ex rel. Utilities Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

In cases in which a substantial portion of a 
utility’s property was acquired by purchase 
from an affiliated company, it becomes obliga- 
tory upon the Commission to scrutinize the 
prices paid and, to the extent it finds such prices 
unreasonable, to make adjustments in the 
utility’s figures accordingly. This is all the 
more true where the affiliated supplier so 
dominates the market that its pricing policies 
may not be sufficiently controlled by normal 
competition. State ex rel. Utilities Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 
S.E.2d 526 (1971). 

For purposes of determining a utilities rate 
base, when considering a purchase made from 
an affiliated company, the bargaining is not at 
arm’s length and when the transaction is called 
in question, the burden is upon the utility to 
show that the price it paid was reasonable. State 
ex rel. Utilities Comm’n v. General Tel. Co., 281 
N.C. 318, 189 S.E.2d 705 (1972). 

Where the prices paid by a telephone company 
to an affiliated manufacturing company are the 
same as those which the manufacturing com- 
pany charges other affiliated companies to 
which it makes a majority of its sales, the Utili- 
ties Commission could properly determine the 
reasonableness of the prices charged by the 
manufacturing company by comparing its rate 
of return on common equity with the rates of 
return experienced by other manufacturing 
companies operating in similar fields. State ex 
rel. Utilities Comm’n vy. General Tel. Co., 12 N.C. 
App. 598, 184 8.E.2d 526 (1971). 

Fixing Fair Value at Original Cost Plus Six 
Percent. — In a telephone rate case, the Utilities 
Commission’s finding of the fair value of the 
telephone company’s property by first deter- 
mining original cost and then increasing that fig- 
ure by 6% was unsupported by competent, 
material and substantial evidence in the record 
and was arrived at by a method which failed to 
comply with the directives contained in subsec- 
tion (b)(1). State ex rel. Utilities Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971). 

“Replacement cost” and “fair value” are not 
synonymous. Nor is “fair value” an arithmetical 
average of original cost and replacement cost, 
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less depreciation, nor is it to be ascertained by 
the application of any mathematical formula. 
State ex rel. Utilities Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972); State ex rel. 
Utilities Comm’n v. City of Durham, 282 N.C. 
308, 193 S.E.2d 95 (1972). 


Neither original cost, depreciated, nor re- 
placement cost, depreciated, is the measure of 
“fair value.” They are indicators of “fair value” 
and their respective weights are to be deter- 
mined by the Commission in its expert judgment. 
State ex rel. Utilities Comm’n v. VEPCO, 285 
N.C. 398, 206 S.E.2d 288 (1974). 


When Finding Replacement Cost Necessary. 
— While the consideration or weight to be given 
replacement cost, depreciated, in ascertaining 
“fair value” rests in the sound discretion of the 
Commission, the reviewing court cannot satis- 
factorily determine whether the Commission 
considered or weighed this element at all, or 
merely gave it minimal consideration, unless the 
Commission set forth what it found this element 
to be. State ex rel. Utilities Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). — 

Without a finding by the Commission of the 
replacement cost of a public utility’s properties 
“used and useful in providing the service,” the 
Commission’s finding of “fair value” was af- 
fected by an error of law and, consequently, its 
finding of a fair rate of return on such “fair 
value” was so affected and was premature. 
State ex rel. Utilities Comm’n v. Generai Tel. Co., 
281 N.C. 218, 189 S.E.2d 705 (1972). 


Discounting Replacement Cost for De- 
preciation. — In determining “fair value,’ the 
Commission may discount the replacement cost 
new by the same percentage as that indicated by 
the total accumulated depreciation in arriving at 
the replacement cost factor, or, if there is evi- 
dence to support such a finding, may discount 
replacement cost new by a greater or a smaller 
amount on account of depreciation, including ob- 
solescence. State ex rel. Utilities Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 8.E.2d 705 (1972). 


Improper Plant Engineering. — Neither the 
original cost nor the reproduction cost may 
properly be taken as the present fair value of 
telephone properties which were improperly en- 
gineered, have not been properly maintained, 
and are consequently in need of extensive 
rehabilitation. State ex rel. Utilities Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

The fact that a plant or a unit thereof is not 
well adapted to, or is inappropriate for, its pres- 
ent and/or reasonably to be anticipated future 
use tends materially to reduce its value below its 
reproduction new cost. One of the forms of inap- 
propriateness is inappropriate engineering lay- 
out. State ex rel. Utilities Comm’n v. General Tel. 
Co., 21 N.C. App. 408, 204 S.E.2d 529 (1974). 

The fair value of a new addition, when com- 


pleted and in service, would almost certainly be 
found to be its total cost and, thereafter, would 
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be found by considering such cost and the repro- 
duction, or trended, cost, including interest dur- 
ing construction. State ex rel. Utilities Comm’n 
v. Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 

Unnecessary Additions. — A utility may not 
justify an increase in its rates for service to its 
present customers by evidence of its present in- 
tent to build additions to its plant not reasonably 
considered necessary for adequate service, in- 
cluding proper reserve capacity, by the end of 
the time needed for the completion of such addi- 
tions. State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 


Method of Taking Inflation and Rising Cost 
of Plant Additions into Account. — An ac- 
cepted method of taking inflation and a rising 
cost of plant additions into account in rate mak- 
ing is to fix rates for service sufficient, pres- 
ently, to bring to the company a rate of return, 
on its present rate base, slightly in excess of that 
which is necessary to meet the foregoing test of 
reasonableness. State ex rel. Utilities Comm’n v. 
Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 


Trended Cost Evidence Deserves Weight. — 
In these times of increased construction costs 
and decreased dollar value, trended cost evi- 
dence deserves weight in proportion to the accu- 
racy of the tests and their intelligent application. 
The objections to such evidence apparently came 
from jurisdictions where the base rate is fixed 
at “book value” or “original cost” rather than 
present value. Of course, the book value or origi- 
nal cost can be ascertained with exactness from 
the books and records. State ex rel. Utilities 
Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 S.E.2d 
319 (1965). 

In these times of increased construction costs 
and decreased dollar value, trended costs evi- 
dence deserves weight in proportion to the accu- 
racy of the tests and their intelligent application. 
State ex rel. Utilities Comm’n v. General Tel. Co., 
12 N.C. App. 598, 184 S.E.2d 526 (1971). 


When Necessary to Fix Present Value and 
Replacement Is Expensive. — Trended cost is 
useful only when it becomes necessary to fix the 
present value of facilities constructed when the 
cost was low and replacement has become expen- 
Sive. State ex rel. Utilities Comm’n v. Lee Tel. 
Co., 263 N.C. 702, 140 S.E.2d 319 (1965). 


Although Such Evidence Is Not Conclusive. 
— The trended cost takes into account the type 
of facility, its age, its original and replacement 
cost, terrain, location, its probable useful life, 
and other factors. Such evidence is not conclu- 
sive but it does appear to be a useful guide in 
determining value of facilities. State ex rel. Utili- 
ties Comm’n v. Lee Tel. Co., 268 N.C. 702, 140 
S.E.2d 319 (1965). 


It is for the Commission to determine what 
weight to give to the evidence in a record as to 
reylacement cost. State ex rel. Utilities Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 S.E.2d 
526 (1971). 
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Usually Less Than Reconstruction Cost. — 
Ordinarily, the fair value of a utility’s property 
is found to be less than the reconstruction cost 
of the property. State ex rel. Utilities Comm’n 
v. City of Durham, 282 N.C. 308, 193 8.E.2d 95 
(1972). 

And Cannot Exceed Present Cost of Con- 
structing Substitute. — The present “fair 
value” of a utility system of generating plants, 
transmission lines and distribution lines cannot 
exceed the present cost of constructing a substi- 
tute system of modern design, capable of gener- 
ating and distributing the same quantity of 
power at less operating expense. State ex rel. 
Utilities Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 

‘Fair value’ does not cover money stup- 
idly, extravagantly, or corruptly spent and if 
a utility has been seriously overbuilt, or its 
promoters have been seriously overpaid, the 
law does not intend that its customers shall 
be saddled with the payment of interest on 
the money thrown away. State ex rel. Utili- 
ties Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970). 

But a utility may not inflate its rate base by 
extravagance in purchasing equipment or con- 
structing its plant. In this connection, it is 
immaterial whether such extravagance be due 
to careless improvidence or to willful payment 
of exorbitant prices to an affiliate. On the other 
hand, the management of the business of a pub- 
lic utility, including the fixing of the prices which 
it pays for the construction and equipment of its 
plant and for its maintenance and operation, 
rests with its board of directors in the absence 
of clear mismanagement or abuse of discretion. 
State ex rel. Utilities Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 

Excess of Fair Value over Total Capital of 
Company. — The excess of “fair value” over the 
actual total capital of the company (debt capital, 
plus capital stock, plus actual surplus) is to be 
added to the equity component of the capital 
structure for the purpose of fixing rates under 
this section. State ex rel. Utilities Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

Excess of Fair Value over Original Cost Less 
Depreciation to Be Included in Rate Base. — 
This section contemplates that the excess of 
“fair value,” ascertained by the Commission, 
over and above the original cost, less deprecia- 
tion, shall be included in the rate base of the 
utility, just as if it were a realized profit invested 
in additional property used and useful in render- 
ing service to the public. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
§.E.2d 705 (1972); State ex rel. Utilities Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 269 
(1974). 

Only Properties Used and Useful in Render- 
ing Service Considered. — In a proceeding by 
a power company for an increase in the cash 
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fares on its city bus system, the Commission was 
correct in considering the value only of the 
properties used and useful in connection with 
the operation of the bus system without regard 
to the value of the electric properties of the 
power company. State ex rel. Utilities Comm’n 
v. City of Greensboro, 244 N.C. 247, 98 S.E.2d 
151 (1956). 

This section clearly contemplates that only 
that property of the utility which is devoted to 
the public use for which the utility has been 
granted a franchise 1s to be considered, both in 
arriving at the fair value rate base and in proj- 
ecting probable future revenues and expenses. 
State ex rel. Utilities Comm’n v. Southern Bell 
Tel. & Tel. Co., 15 N.C. App. 41, 189 S.E.2d 777 
(1972). 

Question Whether Property Is “Used and 
Useful” Is One of Fact. — The question of 
whether specific property is presently ‘‘used and 
useful’ in rendering service is one of fact to be 
determined by the Commission upon competent 
and substantial evidence. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

The utility’s own funds reasonably invested 
in such materials and supplies and its cash funds 
reasonably so held for payment of operating ex- 
penses, as they become payable, fall within the 
meaning of the term “‘property used and useful 
in providing the service,” and are a proper addi- 
tion to the rate base on which the utility must 
be permitted to earn a fair rate of return. State 
ex rel. Utilities Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974). 

Property Not Presently Used to Its Full Ca- 
pacity. — The fact that a transmission line, a 
building or a telephone company’s central office 
equipment is not presently used to its full capac- 
ity does not necessarily justify the exclusion of 
any portion of it from the rate base on the theory 
that such portion is not presently “used and use- 
ful’ in rendering service. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

While central office equipment might have 
provided at the end of the test period capacity 
in excess of the amount needed at that moment, 
there being no question raised that it was not in 
operation at that time, it was at that time prop- 
erty both used and useful by the utility in provid- 
ing services to the public, therefore the 
Commission had no authority to deduct any por- 
tion of its costs in arriving at the reasonable 
original cost of the property for consideration by 
it in making its ultimate determination of fair 
value. State ex rel. Utilities Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 (1971). 

The question for determination in connec- 
tion with an alleged overbuilding of a utility 
plant is whether the properties in question can 
be deemed ‘“‘used and useful” in rendering the 
service, as of the end of the test period. If not, 
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they may not properly be included in the rate 
base. State ex rel. Utilities Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

Property Held for Future Use. — A telephone 
company, with central office equipment suffi- 
cient to serve any reasonably anticipated in- 
crease in customers, may not properly add to its 
rate base additional units of central office equip- 
ment merely because, in the long future, it hopes 
to have customers who will use it. This is espe- 
cially true where the supplier of such equipment 
is an affiliated corporation, controlled by the 
same holding company which controls the tele- 
phone company. State ex rel. Utilities Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

There is no merit in the contention that exclu- 
sion from the rate base of the value of property 
held by a public utility for future use amounts 
to confiscation of its property. State ex rel. Utili- 
ties Comm’n v. Southern Bell Tel. & Tel. Co., 15 
N.C. App. 41, 189 S.E.2d 777 (1972). 

Value of Franchise Does Not Enter into 
Computation. — By § 62-110 the State has 
granted to the utility company a legal monopoly 
upon a Service vital to the economic well-being 
and the domestic life of the people of a large 
territory. This franchise is a property right of 
great value. Normally, when the grantee sells its 
business to another company, the monopolistic 
franchise commands a substantial price, over 
and above the exchange value of the physical 
properties transferred with it. Thus, the value of 
the franchise enters into and affects the market 
price of the utility’s stock. It does not, however, 
enter into the computation of the utility’s rate 
base. State ex rel. Utilities Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

Plant under Construction Excluded from 
Rate Base. — There is no unfairness to the util- 
ity company in excluding plant under construc- 
tion from the rate base. State ex rel. Utilities 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 419 
(1971). 

A telephone plant under construction at the 
end of the test period is not property ‘‘used and 
useful” within the meaning of this section and 
is not to be included in the rate base. State ex 
rel. Utilities Comm’n v. General Tel. Co., 281 
N.C. 318, 189 S8.E.2d 705 (1972). 

A generating plant of a power company, half- 
completed at the end of the test period, or a 
half-completed line of telephone wire, cannot be 
deemed property ‘“‘used in providing the service” 
“as of the end of the test period used in the 
hearing.” Neither can it be deemed property 
“useful” in rendering the service at that time. 
State ex rel. Utilities Comm’n v. Morgan, 278 
N.C. 235, 179 S.E.2d 419 (1971). 

When an addition to plant begins to serve the 
public, the utility is entitled then to begin to earn 
a fair return on that portion of its total invest- 
ment, just as it does on the remainder of the 
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plant, but it is not entitled to earn a return on 
its investment in the plant addition before the 
plant addition is completed and begins to serve 
the public. State ex rel. Utilities Comm’n v. Mor- 
gan, 278 N.C. 235, 179 S.E.2d 419 (1971). 

It was error for the Commission to make a pro 
forma adjustment to revenues, by adding to the 
actual revenue earned in the test period the item 
called “interest charged to construction,” since 
the plant under construction was not in opera- 
tion at the end of the test period. State ex rel. 
Utilities Comm’n v. Morgan, 27 N.C. 235, 179 
S.E.2d 419 (1971). 

It was error for the Commission to include in 
the rate base of a public utility the value of plant 
under construction at the end of the test period. 
State ex rel. Utilities Comm’n v. Morgan, 278 
N.C. 235, 179 S.E.2d 419 (1971). 

Since plant under construction at the end of 
the test period contributed nothing whatever 
to the revenues produced during that test 
period, to add the value of such plant, still under 
construction, to the rate base, without a pro 
forma adjustment to operating revenues and 
operating revenue deductions, would, neces- 
arily, depress the rate of return, and this 
would be unfair to the ratepayers. State ex 
rel. Utilities Comm’n v. Morgan, 278 N.C. 235, 
179.8.E.2d 419.(1971). 

Added upon Completion. — When the addi- 
tion to plant is completed and put into service, 
the entire cost of it, including the cost of capital 
incurred in construction, is added to the rate 
base of the company. State ex rel. Utilities 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 419 
Ue 

Overcharge to Investment Does Not Directly 
Affect Rate Base. — Only those purchases for 
operating materials and supplies, including cur- 
rent maintenance, are chargeable to operating 
expense, and purchases for plant construction 
go into an account for investment in plant, not 
to operating expense, so, an overcharge, if any, 
to investment in plant does not affect the net 
operating income. While such overcharge would 
improperly add to the account for original cost 
of the plant, which is an item to be considered 
in computing the rate base, it actually would not 
affect the rate base directly, since the rate base 
is the fair value of the plant, not the cost of it. 
State ex rel. Utilities Comm’n v. Morgan, 277 
N.C. 255, 177 S.E.2d 405 (1970). 

The credibility of the evidence and the 
weight to be given it in the determination of 
the “fair value” of the properties are for the 
Commission, not for a court, to determine. State 
ex rel. Utilities Comm’n v. Duke Power Co., 285 
N.C. 398, 206 S.E.2d 283 (1974). 

It is not the meaning of subsection (b)(1) that, 
in the absence of expert opinion testimony as to 
the weight to be given the respective indicators 
of “fair value,” the Commission must give them 
equal weight and find “fair value” by the mere 
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striking of an arithmetic average of the indica- 
tors. State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

This section does require expert testimony 
as to the weight which the Commissioner should 
give to original cost and to replacement cost fac- 
tors in carrying out its mandate to “consider” 
these indicators of “fair value.’”’ State ex rel. 
Utilities Comm’n vy. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 

The Commission is not required to accept ex- 
pert witness’ opinion as to the weight to be given 
the original cost and replacement cost incre- 
ments of fair value, even though there be no 
contrary expert testimony. State ex rel. Utilities 
Comm’n v. VEPCO, 285 N.C. 398, 206 S8.E.2d 283 
(1974). 

Declaration That Commission Followed No 
Formula in Finding Fair Value. — A finding 
of “fair value” by the Commission is not ren- 
dered immune to judicial review by the Commis- 
sion’s declaration that, in reaching such finding, 
it followed no formula. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

The mere recital by the Commission that it 
has considered all of the factors prescribed by 
this section in arriving at its ascertainment of 
“fair value” does not preclude the reviewing 
court from setting aside the finding of “fair 
value” where the record discloses that the Com- 
mission in fact failed to do so. State ex rel. Utili- 
ties Comm’n v. Southern Bell Tel. & Tel. Co., 15 
N.C. App. 41, 189 S.E.2d 777 (1972). 

“Minimal Consideration” Inadequate. — 
The Commission may not brush aside one of the 
prescribed indicators of original cost and re- 
placement cost by giving it “minimal consider- 
ation.”’ State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Balance on Review. — While the Commission 
has the duty to weigh evidences of “fair value” 
fairly and in “balanced scales,” the reviewing 
court may not set aside the Commission’s deter- 
mination of ‘fair value’? merely because the 
court would have given the respective elements 
different weights and would, therefore, have ar- 
rived at a different “fair value.” State ex rel. 
Utilities Comm’n v. Southern Bell Tel. & Tel. Co., 
15 N.C. App. 41, 189 S.E.2d 777 (1972). 

A reviewing court may not set aside the Com- 
mission’s determination of ‘fair value” merely 
because the court would have given the respec- 
tive elements different weights and would, 
therefore, have arrived at a different ‘fair 
value.” State ex rel. Utilities Comm’n vy. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

Having made findings of the original cost less 
depreciation and replacement cost less deprecia- 
tion, the weight to be given those figures in 
reaching the ultimate finding of fair value is to 
be determined by the Commission, not by the 
reviewing court. State ex rel. Utilities Comm’n 
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v. City of Durham, 282 N.C. 308, 193 S.E.2d 95 
(1972). 

A reviewing court may not properly disturb an 
order of the Commission merely because it 
would have given a different weight to each of 
the indicators of ‘fair value.” State ex rel. Utili- 
ties Comm’n v. Duke Power Co., 285 N.C. 377, 
206 S.E.2d 269 (1974). 

There was no reversible error in the Commis- 
sion’s determination that the fair value of the 
power company’s properties, exclusive of the al- 
lowance for working capital, should be deter- 
mined by giving a weighting of one third to 
replacement cost, depreciated, and two-thirds 
weighting to original cost, depreciated. State ex 
rel. Utilities Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974). 

When Commission’s Finding of Fair Value 
May Be Set Aside for Errors of Law. — The 
determination of the weight to be given each 
factor in its ascertainment of “fair value” is for 
the Commission, not the reviewing court. But if 
it is clear from the record that the Commission 
reached its finding of “fair value” by disregard- 
ing or giving minimal consideration to one of the 
enumerated factors, its finding of the ultimate 
fact of “fair value” may be set aside by the court 
on the ground of error of law in such ascertain- 
ment. Similarly, the finding of “fair value” may 
be set aside by the reviewing court if it clearly 
appears that the Commission has made its deter- 
mination thereof by giving weight to a factor as 
to which there is no substantial evidence in the 
record. It is likewise where the order of the Com- 
mission shows that it reached its determination 
of “fair value” by considering unspecified facts 
other than original cost and replacement cost 
depreciated. The mere recital by the Commission 
that it has considered all of the factors pre- 
scribed by this section in arriving at its ascer- 
tainment of “fair value” does not preclude the 
court from setting aside the finding of the “fair 
value” where the record discloses any of these 
errors of law. State ex rel. Utilities Comm'n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 


C. Operating Expenses and 
Working Capital. 


Reasonable Operating Expenses Must Be 
Ascertained. — In fixing rates to be charged by 
the public utility, the Commission is directed to 
ascertain the public utility’s reasonable operat- 
ing expenses, among other things. State ex rel. 
Utilities Comm’n y. North Carolina Consumers 
Council, Inc., 18 N.C. App. 717, 198 S.E.2d 98 
(1978). 


Cost of collecting past-due accounts is an 
operating expense. State ex rel. Utilities 
Comm’n v. North Carolina Consumers Council, 
Inc., 18 N.C. App. 717, 198 S.E.2d 98 (1978). 


Error to Add Interest Charged to Construc- 
tion to Operating Revenue. — It was error for 
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the Commission to add to the company’s operat- 
ing revenue for the test period interest charged 
to construction during the test period. State ex 
rel. Utilities Comm’n v. Morgan, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

Depreciation Defined. -— Broadly speaking, 
depreciation is the loss not restored by current 
maintenance which is due to all the factors caus- 
ing the ultimate retirement of the property. 
While property remains in the plant, the esti- 
mated depreciation rate is applied to the book 
cost and the resulting amounts are charged cur- 
rently as expenses of operation. State ex rel. 
Utilities Comm’n v. State, 239 N.C. 333, 80 
S.E.2d 183 (1954). 

Depreciation Deductions. — For rate-making 
purposes a public utility is allovyed to deduct an- 
nually as an operating expense so much of its 
capital investment as is actually consumed dur- 
ing the current year in rendering the service re- 
quired of it. But the cost represents the amount 
of the investment, and it is the actual cost, not 
theretofore recouped by depreciation deduc- 
tions, that must constitute the base for this al- 
lowance. State ex rel. Utilities Comm’n v. State, 
239 N.C. 333, 80 S.E.2d 133 (1954). 

In establishing rates a public utility is entitled 
to deduct each year as an operating expense only 
such depreciation as represents the investment 
currently consumed and not provided against by 
maintenance. Thus the integrity of the invest- 
ment is maintained, and this is all the utility has 
a right to demand. The rate should be fixed, as 
near as may be, so that it will extend over the 
usable life of the property being depreciated. 
Otherwise the allowance will be unjust either to 
the utility or to the public. State ex rel. Utilities 
Comm’n v. State, 239, N.C. 333, 80 S.E.2d 133 
(1954). 

The rate of depreciation allowed by the fed- 
eral government for income tax purposes is 
not necessarily the proper rate to be allowed 
for rate-making purposes. Indeed, for rate- 
making purposes it would ordinarily be ex- 
cessive, especially in respect to buildings and 
like permanent improvements. State ex rel. Utili- 
ties Comm’n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 

Using Property Which Has Been Fully 
Depreciated for Other Purposes. — It would be 
unfair to a utility not to take into consideration 
the present fair value of property now in use but 
which has been fully depreciated for other pur- 
poses. On the other hand, if the rate of deprecia- 
tion allowed for rate-making purposes is in 
excess of the investment currently consumed, 
over and above maintenance costs, it is unfair to 
the public, for then the company is permitted to 
recover annually a part of its investment which 
is not currently consumed. State ex rel. Utilities 
Comm’n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 

Transactions between Utilities and Affil- 
iated Supply Companies. — It is the duty 
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of the Commission to look closely at trans- 
actions between utility operating companies 
and affiliated supply companies to be sure that 
the public is not required to pay rates based 
on excessive costs resulting from excessive 
profits earned by an unregulated supplier. 
State ex rel. Utilities Comm’n v. Morgan, 
7 N.C. App. 576, 173 S.E.2d 479 (1970). 

The financial condition of a public utility 
and the demand for its bonds and securities 
which affect its capacity to compete, on the open 
market, for additional equity and debt capital 
are ordinarily material considerations in fixing 
rates. But these factors are of little moment 
where the applicant has available at all times a 
fund provided by its parent company from which 
it may borrow at will for needed improvements 
or enlargements. What it has to pay for its bor- 
rowings from this fund is of more importance. 
These are some of the “other facts” the statute 
requires the Commission to consider. State ex 
rel. Utilities Comm’n v. State, 239 N.C. 333, 80 
S.E.2d 133 (1954). 

Capital Investment Determined as of Time 
Rates Are Effective. — Where a utility is cur- 
rently investing large amounts of capital in ex- 
pansion, the Utility Commission — should 
determine the capital invested as of the time the 
rates fixed by it are to be effective, rather than 
the average net investment of the utility for the 
entire test year, since the rates fixed are pros- 
pective. State ex rel. North Carolina Util. 
Comm’n v. Piedmont Natural Gas Co., 254 N.C. 
536, 119 S.E.2d 469 (1961). 

Same — Current Rather than Cost Value of 
Capital Investment. — An instruction that the 
current rather than the cost value of capital in- 
vestment shall be used as the basis for estimat- 
ing depreciation allowances is incorrect. State ex 
rel. Utilities Comm’n v. State, 239 N.C. 338, 80 
S.E.2d 133 (1954). 

Large Sum of Money on Hand for Working 
Capital. — When, in fixing rates which will pro- 
duce a fair return on the investment of a utility, 
it is made to appear that it has on hand continu- 
ously a large sum of money it is using as work- 
ing capital and to pay current bills for materials 
and supplies, that is a fact which must be taken 
into consideration. And if the fund on hand is 
sufficent, no additional sum should be allowed 
at the expense of the public. State ex rel. Utilities 
Comm’n v. State, 239 N.C. 338, 80 S.E.2d 133 
(1954). 

Where a public utility uses for operating 
capital, moneys collected by it in taxes for the 
federal government which it is not required to 
pay to the federal government until a later date, 
the Utilities Commission should take such capi- 
tal into consideration in fixing rates, which ac- 
tion is neither a condemnation nor a 
condonement of the practice. State ex rel. Utili- 
ties Comm’n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 
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Advance Billing Not Creditable to Working 
Capital. — In determining the local rates for a 
telephone company, the amounts paid to the 
company by its customers as a result of the com- 
pany’s practice of billing the customers one 
month in advance is not creditable to the com- 
pany’s working capital requirements. State ex 
rel. Utilities Comm’n v. Morgan, 277 N.C. 255, 
177 8.E.2d 405 (1970). 

Income Produced by Increase of Facilities. 
— In fixing the rate for a telephone company, 
the Utilities Commission must take into consid- 
eration the net income to be produced by the 
increase in the number of telephones in service 
at the end of any test period adopted by the 
Commission. State ex rel. Utilities Comm’n v. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 


D. Rate of Return. 


Commission to Determine Fair Rate of Re- 
turn. — It is for the Commission, not for the 
Supreme Court, to determine what is a fair rate 
of return. State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974); 
State ex rel. Utilities Comm’n vy. VEPCO, 285 
N.C. 398, 206 S.E.2d 288 (1974). 

As to a “just and reasonable” rate, see Smyth 
v. Ames, 169 U.S. 466, 18 S. Ct. 418, 42 L. Ed. 
819 (1898); State ex rel. Utilities Comm’n v. 
State, 289 N.C. 338, 80 S.E.2d 133 (1954). 

Reasonableness of Rate of Return Depends 
on Whether Property Is Fairly Valued. — 
Whether a 4%, 5%, or 6% return is just and 
reasonable depends very largely on whether the 
Commission has placed a fair value on the prop- 
erty of the utility which is used and useful in 
producing its revenue. State ex rel. Utilities 
Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 S8.E.2d 


319 (1965). 
Less Than Fair Rate of Return Requires 
Commission to Raise Rates. — If the rate of 


return derived from the previously established 
rates during the test period, adjusted pro forma, 
was less than a fair rate of return, this section 
requires the Commission to raise the company’s 
rates for services, assuming that the quality of 
service is adequate. State ex rel. Utilities 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 419 
(1971). 

There is no fixed “fair rate of return” appli- 
cable to all utility companies, or to a single 
utility company at all times. State ex rel. Utilities 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

A public utility corporation is entitled to a 
just and reasonable rate of return based upon 
the fair value of the properties used and useful 
in rendering the service for which the rate is 
established. State ex rel. Utilities Comm’n v. 
City of Greensboro, 244 N.C. 247, 93 S.E.2d 151 
(1956). 

A power company is entitled under this section 
to earn the same rate of return on the fair value 
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of the plant as it is entitled to earn on the re- 
tained earnings which it has reinvested in its 
plant. State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Finding That New Rate of Return Is Fair Is 
Tantamount to Finding That Existing Rates 
Were Inadequate. — The finding that a new rate 
represented a fair rate of return on the fair value 
of a company’s utility property is tantamount to 
a finding that the existing rates were inade- 
quate. State ex rel. Utilities Comm’n v. Morgan, 
7 N.C. App. 576, 173 8.E.2d 479 (1970). 

Fair Rate of Return Test. — In this State the 
test of a fair rate of return is that laid down by 
the Supreme Court of the United States in the 
Bluefield Waterworks & Imp. Co. v. Public Serv. 
Comm’n, 262 U.S. 679, 43 S. Ct. 675, 67 L. Ed. 
1176 (1923); that is, if the company continues to 
earn such a rate of return, will it be able to 
attract on reasonable terms the capital it needs 
for the expansion of its service to the public? 
State ex rel. Utilities Comm’n v. Morgan, 278 
N.C. 235, 179 8.H.2d 419 (1971). 

A “fair rate of return’ is one sufficient to 
enable the utility to attract, on reasonable terms, 
capital necessary to enable it to render adequate 
service. State ex rel. Utilities Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Under this section a fair rate of return on the 
fair value of the properties used in rendering the 
service clearly contemplates the allowance of a 
greater dollar return than would be allowed if 
the rate base were the original cost, depreciated, 
of the same properties, asssuming that the value 
of the properties has been enhanced by inflation. 
State ex rel. Utilities Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

No Change in Rates May Be Justified. — If 
the rate of return derived from the previously 
established rates for service during the test 
period, adjusted pro forma, was fair, no change 
in the rates for service is justified. State ex rel. 
Utilities Comm’n v. Morgan, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

Rate Reduction May Be Required. — If the 
rate of return derived from the previously estab- 
lished rates for service during the test period, 
adjusted pro forma, was in excess of a fair rate 
of return, the statute requires the Commission 
to reduce the rates for service. State ex rel. Utili- 
ties Comm’n v. Morgan, 278 N.C. 235, 179 8.E.2d 
419 (1971). 

The court may not substitute its judgment for 
that of the Commission even when it is of the 
opinion that the rate of return authorized by the 
Commission is inadequate. State ex rel. Utilities 
Comm’n v. Duke Power Co., 21 N.C. App. 89, 208 
S.E.2¢ 404 (1974). 

Anticipated Rate of Return. — Adjusted 
revenue deductions are subtracted from 
adjusted revenues to determine what net operat- 
ing income the company may anticipate under 
the previously established rates, in a period of 
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the same length as the test period, during which 
all presently known conditions prevail. Such net 
operating income, divided by the rate base, gives 
the rate of return which the company may antici- 
pate, on its properties used in rendering its ser- 
vice, under the previously established rates for 
service, in a period of the same length as the test 
period, throughout which all presently known 
conditions prevail. State ex rel. Utilities Comm’n 
v. Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 

Previous findings are not res judicata, even 
as to what was a fair rate of return on common 
equity capital as of the dates of those former 
orders, and such findings do not prevent the 
Commission from finding a lower return on com- 
mon equity capital fair in a later case, even 
though the tide of inflation has continued to rise. 
State ex rel. Utilities Comm’n v. Duke Power 
Co., 285 N.C. 877, 206 S.E.2d 269 (1974). 

Its former allowance of a rate of return is not 
res judicata barring the Commission from fixing 
a lesser rate in a subsequent proceeding. State 
ex rel. Utilities Comm’n v. State, 239 N.C. 333, 
80 S.E.2d 1383 (1954). 

The Utilities Commission is not compelled to 
provide a 6% rate of return to a public utility. 
State ex rel. Utilities Comm’n v. State, 239 N.C. 
333, 80 S.E.2d 133 (1954). 

The Commission must consider and weigh 
testimony of expert witnesses, on the question 
of the fair rate of return, in the light of its own 
adjustment, for rate-making purposes, of the 
utility’s actual capital structure by its determi- 
nation of the “fair value” of its properties. State 
ex rel. Utilities Comm’n v. General Tel. Co., 281 
N.C. 318, 189 8.E.2d 705 (1972). 


IV. TEST PERIOD. 


Meaning of Subsection (c). — The clear 
meaning of subsection (c) is that the company’s 
property which is “used and useful in providing 
the service rendered to the public” is to be deter- 
mined ‘‘as of the end of the test period.” State 
ex rel. Utilities Comm’n v. Morgan, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

Subsection (c) clearly provides that the Com- 
mission is to include in the probable future reve- 
nues of the company only those revenues based 
on the plant and equipment in operation at the 
end of the test period. State ex rel. Utilities 
Comm’n v. Morgan, 278 N.C. 285, 179 S.E.2d 419 
(1971). 

Tine basic, underlying theory of using the 
company’s operating experience in a test 
period, recently ended, in fixing rates to be 
charged by it for its service in the near future 
is that rates for service, in effect throughout the 
test period, will, in the near future, produce the 
same rate of return on the company’s property, 
used in rendering such service, as was produced 
by them on such property in the test period, 
adjusted for known changes in conditions. State 
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ex rel. Utilities Comm’n v. Morgan, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

The factors used in fixing rates are to be 
determined as of the end of the test period. 
State ex rel. Utilities Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Rates Fixed on Basis of Substantial Period 
of Time. — It is impossible to fix rates which will 
give the utility each day a fair return, and no 
more, upon its plant in service on that day. The 
best that can be done, both from the standpoint 
of the company and from the standpoint of the 
persons served, is to fix rates on the basis of a 
substantial period of time. State ex rel. Utilities 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 419 
(1971). 

Test Period Fixed to Estimate Revenues and 
Operating Expenses. — For the purpose of mak- 
ing the required estimates of the public utility’s 
revenues and operating expenses, the custom- 
ary and proper procedure is for the Commission 
to fix a test period of 12 months, ending, as close 
as practicable, before the opening of the hear- 
ing. State ex rel. Utilities Comm’n v. City of Dur- 
ham, 282 N.C. 308, 193 S.E.2d 95 (1972). 

Adjustments for Abnormalities and Changes 
in Conditions. — The actual experience of the 
company during the test period, both as to reve- 
nues produced by the previously established 
rates and as to operating expenses, is the basis 
for a reasonably accurate estimate of what may 
be anticipated in the near future if, but only if, 
appropriate pro forma adjustments are made for 
abnormalities which existed in the test period 
and for changes in conditions occurring during 
the test period and, therefore, not in operation 
throughout its entirety. State ex rel. Utilities 
Comm’n vy. City of Durham, 282 N.C. 308, 193 
S.E.2d 95 (1972); State ex rel. Utilities Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 269 
(1974); State ex rel. Utilities Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 283 (1974). 

Operating revenue deductions (operating ex- 
penses, depreciation, taxes and all other proper 
deductions from revenue) for expenditures actu- 
ally made in the test period are adjusted, pro 
forma, for changes in conditions during the test 
period, such as an increase in the wage rate, so 
that the result reflects what would have been 
the total of such deductions had the conditions, 
prevailing at the end of the test period, pre- 
vailed throughout it. State ex rel. Utilities 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

Pro forma adjustments to revenue are made 
to reflect what the revenues would have been in 
the test period, which is usually 12 months, had 
present conditions prevailed throughout that 
period, so that the result shows what revenues 
will be produced in 12 months by application of 
the previously established rates for service con- 
ditions existing at the end of the test period; i.e., 
at the date, nearest the present, for which data 
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are available. State ex rel. Utilities Comm’n v. 
Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 

Value of Property Determined as of End of 
Trial Period. — The Commission is required un- 
der subsection (c) to determine the fair value of 
the utility’s property as of the end of the trial 
period based on the plant and equipment in oper- 
ation at that time. State ex rel. North Carolina 
Util. Comm’n v. Westco Tel. Co., 266 N.C. 450, 
146 8.E.2d 487 (1966). 

Not by Averaging over Period. — The value 
of plant and service must be determined as of a 
specific date — the end of the test period — and 
not by averaging a group of periods or months 
within a period. State ex rel. Utilities Comm’n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479 (1970). 


V. OTHER FACTS. 


A. In General. 


Other Facts Which Commission Should 
Take into Account. — The legislature properly 
understood that at times other facts may exist, 
bearing on value and rates, which the Commis- 
sion should take into account in addition to those 
specifically detailed in this section, and it was 
contemplated that such facts be established by 
evidence, be found by the Commission, and be 
set forth in the record to the end the utility may 
have them reviewed by the courts. In this re- 
spect it is, of course, immaterial whether the 
party seeking judicial review be the utility or its 
adversary. State ex rel. Utilities Comm’n v. Mor- 
gan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

“Other facts” which the Commission consid- 
ers in determining the “fair value” of the util- 
ity’s properties must be found and set forth in 
its order, so that the reviewing court may see 
what these elements are and determine the au- 
thority of the Commission to consider them as 
“relevant to the present fair value.” State ex rel. 
Utilities Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705 (1972). 

Right to Consider “All Other Facts” Lim- 
ited. — This section gives the Commission the 
right to consider “ali other facts” that will en- 
able it to determine what are reasonable and just 
rates, but this right is not a grant to roam at 
large in an unfenced field. State ex rel. Utilities 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 405 
(1970). 

The right of the Commission to consider ‘all 
other facts” is not a grant to roam at large in 
an unfenced field. State ex rel. Utilities Comm’n 
v. Public Serv. Co. of North Carolina, Inc., 257 
N.C. 238, 125 8.E.2d 457 (1962). 

Facts to Be Established by Evidence and Set 
Forth in Record. — The Legislature properly 
understood that, at times, other facts may exist, 
bearing on value and rates, which the Commis- 
sion should take into account in addition to those 
specifically detailed in this section; however, it 
was contemplated that such facts be established 
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by evidence, be found by the Commission, and 
be set forth in the record to the end the utility 
might have them reviewed by the courts. State 
ex rel. Utilities Comm’n v. Public Serv. Co. of 
North Carolina, Inc., 257 N.C. 238, 125 S.E.2d 
457 (1962). 


B. Quality and Adequacy 
of Service. 


Commission Must Consider Quality of Ser- 
vice. — Subsection (d) of this section authorizes 
the Commission to consider quality of service as 
a factor in determining what constitutes just and 
reasonable rates to be charged by a utility. State 
ex rel. Utilities Comm’n v. Morgan, 7 N.C. App. 
576, 173 S.E.2d 479 (1970). 


Serious inadequacy of service, found by the 
Commission upon substantial evidence, is one of 
the facts which the Commission is required by 
this section to take into account in making a 
determination of rates. State ex rel. Utilities 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 405 
(1970); State ex rel. Utilities Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 (1971). 


Evidence of service deficiencies provide other 
material facts of record which the Commission 
is required to consider in making its determina- 
tion as to what are just and reasonable rates for 
the quality of service which the applicant utility 
is providing its customers. State ex rel. Utilities 
Comm’n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971). 


And Show Effect. — The Commission may not 
lawfully ignore the duty imposed upon it by this 
section to consider the quality of service by rea- 
son of the company’s poor service, nor does it 
discharge that duty by a mere statement that it 
has considered the matter, without showing the 
effect given to it. Such finding or conclusion is 
necessary to enable a reviewing court to deter- 
mine whether the duty imposed by statute has 
been performed. State ex rel. Utilities Comm’n 
v. Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970). 


Customer Should Not Be Required to Pay 
for Inefficiency. — If a utility fails to provide 
adequate service on account of inefficient man- 
agement, rates should not be permitted which 
would require the customer to pay for this ineffi- 
ciency. State ex rel. Utilities Comm’n v. Morgan, 
7 N.C. App. 576, 173 S.E.2d 479 (1970). 


Commission Not Required to Ignore Inade- 
quate Service. — It is not reasonable to construe 
subsection (b) of this section to require the Com- 
mission to shut its eyes to “poor” and 
“substandard” service resulting from a com- 
pany’s willful or negligent failure to maintain its 
properties or to heed complaints from its sub- 
scribers when the Commission is called upon by 
the company to permit it to increase its rates for 
its inadequate service. State ex rel. Utilities 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 405 
(1970). 
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But Commission May Grant Rate Increase 
Notwithstanding a Finding That Service Was 
Poor. — In a hearing upon application by a tele- 
phone company for a rate increase in its fran- 
chise area, the Utilities Commission is 
authorized to grant the company an increase in 
the rates charged to its customers notwithstand- 
ing a finding by the Commission that the quality 
of service rendered by the company was poor 
and substandard. State ex rel. Utilities Comm’n 
v. Morgan, 7 N.C. App. 576, 173 S.E.2d 479 
(1970). 

The Commission is not forbidden to grant a 
rate increase to a company whose service is 
inadequate, even though the inadequacy be due 
to a willful or negligent failure by the company 
to perform its duty. State ex rel Utilities 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 405 
(1970). 

As an Appropriate Step in Improvement of 
Service. — Assuming adequate findings of 
fact, supported by competent, substantial 
evidence, there is nothing in the provisions of 
this Chapter which makes it unlawful for the 
Commission, in the exercise of its sound ad- 
ministrative discretion, to conclude than an 
increase in rates is warranted, notwith- 
standing existing service inadequacy due 
to the company’s neglect of its properties, 
and that such increase is an appropriate step 
in the improvement of the service. State ex 
rel. Utilities Comm’n v. Morgan, 277 N.C. 255, 
177 S.E.2d 405 (1970). 

Where Inadequate Service Due to Defective, 
etc., Equipment. — If the inadequate service is 
attributable to defective or inadequate or poorly 
designed equipment or construction or obsolete 
equipment, then the Commission is justified in 
reducing the present fair value of the utilities’ 
properties. In such a case, this is not a penalty, 
and a reduction of the rate arrived at by way of 
penalty for inadequate service is justified. State 
ex rel. Utilities Comm’n v. General Tel. Co., 21 
N.C. App. 408, 204 S.E.2d 529 (1974). 

And Where Due to Inefficient Personnel. — 


- If the reduction from fair value of the utilities’ 


properties is because of inadequate service by 
reason of inefficient personnel and human error, 
then the reduction amounts to a penalty, and a 
further penalty for inadequate service by reduc- 
tion of rate is not justified by statute or by de- 
cided cases. State ex rel. Utilities Comm’n v. 
General Tel. Co., 21 N.C. App. 408, 204 S.E.2d 
529 (1974). 

Subtraction for Consistently Poor Service. 
— Consistently poor service, attributable to de- 
fective or inadequate or poorly designed equip- 
ment or construction, justifies a subtraction 
from both the original cost and the reproduction 
cost of the existing plant before weighing these 
factors in ascertaining the present “fair value” 
of the properties. State ex rel. Utilities Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
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(1972); State ex rel. Utilities Comm’n v. General 
Tel. Co., 21 N.C. App. 408, 204 S.E.2d 529 (1974). 

Subtraction for Inadequacy of Plant. — The 
Commission may subtract from both original 
cost new and replacement cost new an appropri- 
ate allowance for the inadequacy of the plant, if 
any, due to faulty engineering, faulty mainte- 
nance or other circumstance. State ex rel. Utili- 
ties Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 

Subtraction of Appropriate Amount for Ex- 
cess Plant Margins. — The Commission may 
subtract from original cost and from replace- 
ment cost an appropriate amount for excess 
plant margins. State ex rel. Utilities Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

The Commission must, however, make a spe- 
cific finding showing the effect it gave the rele- 
vant factor of consistently poor service, if it 
made a deduction from the original cost and re- 
production cost of the existing plant on that ac- 
count. State ex rel. Utilities Comm’n v. General 
Tel. Co., 21 N.C. App. 408, 204 S.E.2d 529 (1974). 

If the Commission found the quality of util- 
ity’s service to fall short of the requirement in 
§ 62-131 that it be adequate, efficient and reason- 
able, then the Commission should make specific 
findings showing the effect of any such inade- 
quacy upon its decision under this section fixing 
rates which are fair both to the public utility and 
to the consumer. State ex rel. Utilities Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 S.E.2d 
526 (1971). 


C. Intrastate Rates. 


Rates Based on Domestic Business. — The 
reasonableness of the rates to be fixed by the 
State must be decided with reference exclusively 
to what is just and reasonable in respect of 
domestic business. State ex rel. Utilities Comm’n 
v. Lee Tel. Co., 263 N.C. 702, 140 S.E.2d 319 
(1965). 

When a company operates in two or more 
states, the operations are treated as separate 
businesses for the purpose of rate regulation. 
State ex rel. Utilities Comm’n v. Lee Tel. Co., 263 
N.C. 702, 140 S.E.2d 319 (1965). 

The Utilities Commission is empowered and 
directed to make reasonable and just rates as 
applied to the distribution and sale of power in 
this State and not otherwise, and such power 
cannot be directly controlled or weakened by 
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conditions existent in other states, either from 
the action or nonaction of official bodies there, 
or the dealings between private parties. To hold 
otherwise would, in its practical operation, be to 
withdraw or nullify the powers that this section 
professes to confer and should not for a moment 
be entertained. State ex rel. Utilities Comm’n v. 
Lee Tel. Co., 263 N.C. 702, 140 S.E.2d 319 (1965). 

Rate of Return in Other State. — An inade- 
quate return in Virginia would not of itself jus- 
tify a rate increase in North Carolina, nor would 
a high rate of return in Virginia justify less than 
a fair and reasonable rate in North Carolina. 
State ex rel. Utilities Comm’n v. Lee Tel. Co., 263 
N.C. 702, 140 S.E.2d 319 (1965). 

The Utilities Commission of this State does not 
have the right to fix less than a reasonable or 
fair rate of return on a telephone company’s in- 
vestment in North Carolina because the utilities 
commission in Virginia may have fixed rates in 
Virginia which, in the opinion of the Utilities 
Commission in this State, gives the company a 
reasonable return on its entire properties when 
its Virginia and North Carolina revenues are 
combined. State ex rel. Utilities Comm’n v. Lee 
Tel. Co., 263 N.C. 702, 140 S.E.2d 319 (1965). 

Increasing Intrastate Rates to Conform with 
Interstate Rates Allowed by Interstate Com- 
merce Commission. — Order of Utilities Com- 
mission increasing intrastate rates of State 
carriers so that such rates would conform with 
an increase in interstate rates allowed by Inter- 
state Commerce Commission was invalid where 
order was unsupported by proof of the fair value 
of the properties of the carriers used and useful 
in conducting their intrastate business, separate 
and apart from their interstate business. State 
ex rel. Utilities Comm’n v. State, 243 N.C. 12, 89 
S.E.2d 727 (1955). 

In fixing intrastate rates for a telephone 
company operating in several states, the Utili- 
ties Commission should take into consideration 
the net return such utility earns on its properties 
in such other states to the extent of not requir- 
ing customers in North Carolina, in order to 
maintain the utility’s financial condition, to pay 
a substantially higher rate than permitted in 
other states. A substantial differential. might 
be considered some evidence that the rates 
charged in this State are unreasonable and 
unjust to the local public. State ex rel. Util- 
ities Comm’n v. State, 239 N.C. 333, 80 
S.E.2d 133 (1954). 


§ 62-133.1. Small water and sewer utility rates. — (a) In fixing the rates for 
any water or sewer utility, the Commission may fix such rates on the ratio of 
the operating expenses to the operating revenues, such ratio to be determined 
by the Commission, unless the utility requests that such rates be fixed under 
G.S. 62-133(b). Nothing in this subsection shall be held to extinguish any remedy 
or right not inconsistent herewith. This subsection shall be in addition to other 
provisions of this Chapter which relate to public utilities generally, except that 
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in cases of conflict between such other provisions, this section shall prevail for 
water and sewer utilities. 

(b) A water or sewer utility may enter into uniform contracts with nonusers 
of its utility service within a specific subdivision or development for the payment 
by such nonusers to the utility of a fee or charge for placing or maintaining lines 
or other facilities or otherwise making and keeping such utility’s service 
available to such nonusers; or such a utility may, by contract of assignment, 
receive the benefits and assume the obligations of uniform contracts entered 
into between the developers of subdivisions and the purchasers of lots in such 
subdivisions whereby such developer has contracted to make utility service 
available to lots in such subdivision and purchasers of such lots have contracted 
to pay a fee or charge for the availability of such utility service; provided, 
however, that the maximum nonuser rate shall be as established by contract, 
except that the contractual charge to nonusers of the utility service can never 
exceed the lawfully established minimum rate to user customers of the utility 
service. (1978, c. 956, s. 2.) : 


§ 62-134. Change of rates; notice; suspension and investigation. — (a) 
Unless the Commission otherwise orders, no public utility shall make any 
changes in any rate which has been duly established under this Chapter, except 
after 30 days’ notice to the Commission, which notice shall plainly state the 
changes proposed to be made in the rates then in force, and the time when the 
changed rates will go into effect. The public utility shall also give such notice, 
which may include notice by publication, of the proposed changes to other 
interested persons as the Commission in its discretion may direct. All proposed 
changes shall be shown by filing new schedules, or shall be plainly indicated 
upon schedules filed and in force at the time and kept open to public inspection. 
The Commission, for good cause shown in writing, may allow changes in rates 
without requiring the 30 days’ notice, under such conditions as it may prescribe. 
All such changes shall be immediately indicated upon its schedules by such 
public utility. 

(b) Whenever there is filed with the Commission by any public utility any 
schedule stating a new or revised rate or rates, the Commission may, either upon 
complaint or upon its own initiative, upon reasonable notice, enter upon a 
hearing concerning the lawfulness of such rate or rates. Pending such hearing 
and the decision thereon, the Commission, upon filing with such schedule and 
delivering to the public utility affected thereby a statement in writing of its 
reasons therefor, may, at any time before they become effective, suspend the 
operation of such rate or rates, but not for a longer period than 270 days beyond 
the time when such rate or rates would otherwise go into effect. If the 
proceeding has not been concluded and an order made within the period of 
suspension, the proposed change of rate shall go into effect at the end of such 
period. After hearing, whether completed before or after the rate goes into 
effect, the Commission may make such order with respect thereto as would be 
proper in a proceeding instituted after it had become effective. 

(c) At any hearing involving a rate changed or sought to be changed by the 
public utility, the burden of proof shall be upon the public utility to show that 
the changed rate is just and reasonable. 

(d) Notwithstanding the provisions of this Article, any public utility engaged 
sorely in distributing electricity to retail customers, which electricity has been 
purchased at wholesale rates from another public utility, an electric membership 
corporation or a municipality, may in its discretion, and without the necessity 
of public hearings as in this section is otherwise provided, elect to adopt the same 
retail rates to customers charged by the public utility, electric membership 
corporation or municipality from whom the wholesale power is purchased for 
the same service, unless the North Carolina Utility Commission finds upon a 
hearing, either on its own initiative or upon complaint, that the rate of return 
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earned by such utility upon the basis of such rates is unjust and unreasonable. 
In such a proceeding the burden of proof shall be upon the electrical distribution 
company. (1938, c. 307, s. 7; 1939, c. 365, s. 3; 1941, c. 97; 1945, c. 725; 1947, c. 
1008)18924521949 poald 32; 5022391959, <01/42221963,'cn1165;:svial971) cr 95151978, 


ce. 1444.) 


Editor’s Note. — The 1973 amendment added 
subsection (d). 

Petition Determined on Basis of Facts Exist- 
ing When Increase Effective. — The Utilities 
Commission must determine a petition for an 
increase in telephone rates on the basis of the 
facts existing at the time such increase is effec- 
tive. State ex rel. North Carolina Util. Comm’n 
v. Western Carolina Tel. Co., 260 N.C. 369, 132 
S.E.2d 873 (1963). 

And Commission Cannot Consider Subse- 
quent Events. — The Utilities Commission can- 
not consider events occurring subsequent to the 
date certain rates went into effect, to ascertain 
what were proper rates on that date. State ex rel. 
North Carolina Util. Comm’n v. Western Caro- 
lina Tel. Co., 260 N.C. 369, 182 S.E.2d 873 (1968). 

New Rate on Changed Conditions Relates to 
Date of Change. — If a subsequent change in 
conditions warrants a new rate, such new rate 
must relate to the date of change. State ex rel. 
North Carolina Util. Comm’n v. Western Caro- 
lina Tel. Co., 260 N.C. 369, 182 S.E.2d 873 (1968). 

And Parties Must Be Given Hearing on Ef- 
fect of Change. — The parties must be accorded 
an opportunity to be heard with respect to the 
effect, if any, a subsequent change in conditions 
had on the rate structure, and a denial of such 
opportunity would be a deprivation of due pro- 
cess. State ex rel. North Carolina Util. Comm’n 
v. Western Carolina Tel. Co., 260 N.C. 369, 132 
S.E.2d 873 (1968). 

Transfer of Exchanges during Pendency of 
Petition. — Where a telephone company, during 
the pendency of its petition for an increase in 
rates, transfers part of its exchanges to a sub- 
sidiary, the Utilities Commission, in the exercise 
of its discretion, may make the subsidiary a for- 
mal party and treat the original petition as a 
joint petition for a uniform system of rates; or 
it may make the subsidiary a party and fix 
proper rates for the subsidiary’s exchanges and 
for the original petitioner’s exchanges. State ex 
rel. North Carolina Util. Comm’n v. Western 
Carolina Tel. Co., 260 N.C. 369, 132 S.E.2d 873 
(1968). 

Language of Subsection (b) Is Permissive. — 
While the language of subsection (b) gives the 
Commission authority to suspend changes in 
rates subject to the time limitation imposed, it 
does not require that it do so. The language is 
permissive, not mandatory. State ex rel. Utilities 


Comm’n v. Morgan, 16 N.C. App. 445, 192 8.E.2d 
842 (1972). 

Suspension of Rates May Be Withdrawn or 
Modified. — Nothing in this section indicates a 
legislative intent that once the Commission exer- 
cises its discretionary power and suspends rates, 
it thereby necessarily exhausts its authority in 
that regard so as thereafter to be precluded 
from withdrawing or modifying the suspension. 
State ex rel. Utilities Comm’n v. Morgan, 16 N.C. 
App. 445, 192 S8.E.2d 842 (1972). 

The authority to suspend rates for not more 
than 270 days clearly includes the power to sus- 
pend them for some lesser period. State ex rel. 
Utilities Comm’n v. Morgan, 16 N.C. App. 445, 
192 S.E.2d 842 (1972). 

Suspension Procedure When New or Re- 
vised Rate Filed with Commission. — It is 
entirely consistent with the statutory procedure 
contemplated by this section that upon the filing 
with it by a utility of a new or revised rate, the 
Commission, if it does exercise its discretion to 
suspend such rate, shall (1) act promptly and 
suspend the rate for up to the maximum period 
it is permitted to do so; (2) hold a preliminary 
hearing, if the Commission should deem this 
desirable, to receive additional evidence and in- 
formation; and (8) in the clearer light furnished 
by the additional information so acquired, recon- 
sider its original order and either modify it or 
cancel it altogether. State ex rel. Utilities 
Comm’n v. Morgan, 16 N.C. App. 445, 192 8.E.2d 
842 (1972). 

The Utilities Commission had authority to 
enter an interim order allowing a power com- 
pany’s initially requested rate increase to go into 
effect pending final determination of the case, 
subject to the refund with interest of any portion 
of the increase ultimately determined to be 
excessive. State ex rel. Utilities Comm’n v. Mor- 
gan, 16 N.C. App. 445, 192 S.E.2d 842 (1972). 

Applied in State ex rel. North Carolina Util. 
Comm’n v. Southern Ry., 267 N.C. 317, 148 
S.E.2d 210 (1966); State ex rel. Utilities Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utilities Comm’n v. Morgan, 
16 N.C. App. 458, 192 S.E.2d 842 (1972); State ex 
rel. Utilities Comm’n v. Motor Carriers’ Traffic 
Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 (1972); 
State ex rel. Utilities Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 
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§ 62-135. Temporary rates under bond. — (a) Notwithstanding an order of 
suspension of an increase in rates, any public utility except a common carrier 
may, subject to the provisions of subsections (b), (c) and (d) hereof, put such 
suspended rate or rates into effect upon the expiration of six months after the 
date when such rate or rates would have become effective, if not so suspended, 
by notifying the Commission and its consumers of its action in making such 
increase not less than 10 days prior to the oy when it shall be placed in effect; 
provided, however, that utilities engaged in the distribution of utility 
commodities bought at wholesale by the utility for distribution to consumers 
may put such suspended rate or rates, to the extent occasioned by changes in 
the wholesale rate of such utility commodity, into effect at the expiration of 30 
days after the date when such rate or rates would become effective if not so 
suspended; provided that no rate or rates shall be left in effect longer than one 
year unless the Commission shall have rendered its decision upon the 
Bec et thereof within such period. This section to become effective July 
1, 1968. 

(b) No rate or rates placed in effect pursuant to this section shall result in 
an increase of more than twenty percent (20%) on any single rate classification 
of the public utility. 

(c) No rate or rates shall be placed in effect pursuant to this section until the 
public utility has filed with the Commission a bond in a reasonable amount 
approved by the Commission, with sureties approved by the Commission, or an 
undertaking approved by the Commission, conditioned upon the refund in a 
manner to be prescribed by order of the Commission, to the persons entitled 
thereto of the amount of the excess and interest at the rate of six percent (67%) 
per annum from the date that such rates were put into effect, if the rate or rates 
SO ae into effect are finally determined to be excessive. 

(d) If the rate or rates so put into effect are finally determined to be excessive, 
the public utility shall make refund of the excess plus interest to its customers 
within 30 days after such final determination, and the Commission shall set forth 
in its final order the terms and conditions for such refund. If such refund is not 
paid in accordance with such order, any persons entitled to such refund may sue 
therefor, either jointly or severally, and be entitled to recover, in addition to the 
amount of the refund, all court costs and reasonable attorney fees for the 
Saas to be fixed by the court. (1938, c. 307, s. 7; 1959, c. 422; 1968, c. 1165, 
Sik 


Cross Reference. — See Editor’s note to § by the Commission. State ex rel. Utilities 


62-1. 


Purpose. — This section was enacted for the 
purpose of minimizing the effect of the unavoid- 
able time lag between the filing of an application 
by a utility company for an increase in its rates 
for service and the entry of an order of the Com- 
mission finding such increase proper. State ex 
rel. Utilities Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974). 


This section is a direct exercise of the police 
power of the State by the legislature itself. State 
ex rel. Utilities Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974). 

It prevails over a private contract in conflict 
therewith. State ex rel. Utilities Comm’n v. 
VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 


Prior contracts between a power company and 
the municipalities do not bar the power company 
from putting different rates into effect pursuant 
to this section, pending the final determination 


Comm’n v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 
(1974). 


But Power Company May Not at Will Disre- 
gard Such Contract. — The mere existence in 
the Commission of authority to increase the 
rates previously specified in a municipal contract 
does not authorize a power company at its own 
will to disregard such contract and to charge the 
other party thereto a higher rate. State ex rel. 
Utilities Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 288 (1974). 


Conditions for Putting Proposed Rates into 
Effect. — This section authorizes the utility to 
put its proposed rates into effect after the pas- 
sage of six months from the filing of its applica- 
tion, if no order has been entered by the 
Commission determining the validity of the 
proposed rates and if the utility company files 
its undertaking, approved by the Commission, 
for a refund of any portion of such rates ulti- 
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mately disapproved by the Commission. State ex 
rel. Utilities Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974). 

Consumer Not Entitled to Temporary Order 
Restraining Rate Increase. — Where a public 
service company has filed bond with the Utilities 
Commission and obtained authority from the 
Commission to put into effect increase in rates 
in the territory served by it, a municipal corpora- 
tion is not entitled to a temporary order restrain- 
ing the service company from putting the rates 
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into effect within the municipality upon the as- 
sertion that the increase in rates was contrary 
to contractual provisions in the franchise 
granted the public service company by the city, 
since adequate and efficient remedy is afforded 
the city and its inhabitants by suit upon the bond 
in the event the increase in rate was not justified 
in law, and therefore the municipality could not 
suffer irreparable injury. City of Durham v. 
Public Serv. Co. of N.C., Inc., 257 N.C. 546, 126 
S.E.2d 315 (1962). 


§ 62-136. Investigation of existing rates; changing unreasonable rates; 
certain refunds to be distributed to customers. — (a) Whenever the 
Commission, after a hearing had after reasonable notice upon its own motion 
or upon complaint of anyone directly interested, finds that the existing rates in 
effect and collected by any public utility are unjust, unreasonable, insufficient 
or discriminatory, or in violation of any provision of law, the Commission shall 
determine the just, reasonable, and sufficient and nondiscriminatory rates to be 
thereafter observed and in force, and shall fix the same by order. 

(b) All municipalities in the State are deemed to be directly interested in the 
rates and service of public utilities operating in such municipalities, and ma 
institute or participate in proceedings before the Commission involving suet 
rates or service. Any municipality may institute proceedings before the 
Commission to eliminate unfair and unreasonable discrimination in rates or 
service by any public utility between such complainant or its inhabitants and any 
other municipality or its inhabitants, and the Commission shall, upon complaint, 
after hearing afforded to the public utility affected and to all municipalities 
affected, have authority to remove such discrimination. 

(c) If any refund is made to a distributing company operating as a public 
utility in North Carolina of charges paid to the company from which the 
distributing company obtains the energy, service or commodity distributed, the 
Commission may, if practicable, in cases where the charges have been included 
in rates paid by the customers of the distributing company, and where the 
company had a reasonable return exclusive of the refund, require said 
distributing company to distribute said refund among said customers in 


a to their payment of the charges refunded. (Ex. Sess. 1913, c. 20, s. 
7; C.S., s. 1083; 1938, c. 184, s. 8; c. 307, s. 8; 1987, c. 401; 1941, c. 97; 1963, c. 


MO 7Se1:) 


Commission to Investigate Rates upon Re- 
quest. — The Commission may investigate rates 
upon the request of any person directly 
interested. It may hear evidence as to the reason- 
ableness of the maximum rates fixed by law or 
by the Commission, and establish such rates as 
it may deem just. The authority conferred upon 
the Commission is plenary. Corporation Comm’n 
ex rel. Raleigh Granite Co. v. Atlantic Coast Line 
R.R., 187 N.C. 424, 121 S.E. 767 (1924). 


The Commission may not fix rates retroac- 
tively so as to make them collectible for past 
service. State ex rel. Utilities Comm’n v. City of 
Durham, 282 N.C. 308, 193 S.E.2d 580 (1972). 

“Complaint Proceeding”. — A hearing which 
involves a single rate or a small part of the rate 
structure of a public utility is called a “complaint 
proceeding.” It differs from a general rate case 


in that it deals with an emergency or change of 
circumstances which does not affect the entire 
rate structure of the utility and may be resolved 
without involving the procedure outlined in § 
62-133, and does not justify the expense and loss 
of time involved in such procedure. State ex rel. 
Utilities Comm’n v. Carolina Power & Light Co., 
250 N.C. 421, 109 S.E.2d 253 (1959). 


General Rate Case. — A proceeding in which 
a utility seeks an increase in rates for classes of 
customers providing its major source of revenue 
in order to provide funds assertedly necessary 
for continued operation is a general rate case 
and not a complaint proceeding, even though the 
increase is not requested for all classes of cus- 
tomers. State ex rel. Utilities Comm’n v. Tidewa- 
ter Natural Gas Co., 259 N.C. 558, 131 S.E.2d 303 
(1963). 
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Cited in Duke Power Co. v. City of High Point, 
22 N.C. App. 91, 205 S.E.2d 774 (1974). 


§ 62-137. Scope of rate case. — In setting a hearing on rates upon its own 
motion, upon complaint, or upon application of a public utility, the Commission 
shall declare the scope of the hearing by determining whether it is to be a general 
rate case, under G.S. 62-138, or whether it is to be a case confined to the 
reasonableness of a specific single rate, a small part of the rate structure, or 
some classification of users involving questions which do not require a 
Teoceaiee of the entire rate structure and overall rate of return. (1968, c. 
LLGbAsmals 


Applied in State ex rel. Utilities Comm’n v Cited in State ex rel. Utilities Comm’n v. Beat- 
Morgan, 16 N.C. App. 445, 192 8.E.2d 842 (1972); ties Ford Util., Inc., 21 N.C. App. 218, 203 S.E.2d 
State ex rel. Utilities Comm’n v. Motor Carriers’ 649 (1974). 

Traffic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 
(1972). 


§ 62-138. Utilities to file rates, service regulations and service contracts 
with Commission; publication. — (a) Under such rules as the Commission may 
prescribe, every public utility: 

(1) Shall file with the Commission all schedules of rates, service regulations 
and forms of service contracts, used or to be used within the jurisdiction 
of the Commission; and 

(2) Shall keep copies of such schedules, service regulations and contracts 
open to public inspection. 

(b) Every regular route common carrier of general commodities and every 
common carrier of passengers shall file with the Commission, print, and keep 
open for public inspection schedules showing all rates for the transportation of 
property or passengers in intrastate commerce and all services in connection 
therewith between points on its own routes and between points on its own routes 
and points on the routes of other such common carriers, and if it establishes joint 
rates with other common carriers, it shall include in its schedules so filed such 
joint rates. 

(c) Every irregular route common carrier shall file with the Commission, 
print, and oe: open for public inspection schedules showing all rates for the 
transportation of property in intrastate commerce between points within the 
area of its hathoneed operation, and if it establishes joint rates with other 
common carriers, it shall include in its schedules so filed such joint rates between 
points within the area of its own authorized operation and points on the line or 
route of such other common carriers. 

(d) The schedules required by this section shall be published, filed, and posted 
in such form and manner and shall contain such information as the Commission 
may prescribe; and the Commission is authorized to reject any schedule filed 
with it which is not in compliance with this section. Any schedule so rejected by 
the Commission shall be void and its use shall be unlawful. 

(e) No public utility, unless otherwise provided by this Chapter, shall engage 
in service to the public unless its rates for such service have been filed and 
published in accordance with the provisions of this section. 

(f) Under such rules as the Commission may prescribe, every electric 
membership corporation operating within this State shall file with the 
Commission, for information purposes, all rates, schedules of rates, charges, 
service regulations, and forms of service contracts, used or to be used within 
the State, and shall keep copies of such schedules, rates, charges, service 
regulations, and contracts open to public inspection. (1899, c. 164, s. 7; Rev., s. 
1109; 1907, c. 217, s. 5: C.S,, 8. LOTA* 1938.68) o4eces se Or0 isd 19410297 
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1947, c. 1008, s. 25; 1949, c. 1182, s. 23; 1959, c. 209; 1968, c. 1165, s. 1; 1965, 


ce. 287, 8s. 7.) 


Authority to Allow Use of Availability 
Charge. — The Utilities Commission has juris- 
diction and authority to allow the use of an 
availability charge in a rate schedule for a recre- 
ational subdivision, should any be deserved. 
State ex rel. Utilities Comm’n v. Carolina Forest 
Util., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

The contractual obligation to provide water 
service to a recreational subdivision as well as 


the actual delivery thereof directly affect a util- 
ity’s ability to function as a utility. State ex rel. 
Utilities Comm’n v. Carolina Forest Util., Inc., 
21 N.C. App. 146, 203 S.E.2d 410 (1974). 

Landowners in a recreational subdivision who 
pay availability charges are “consumers” or 
stand in a consumer-like relationship to the util- 
ity providing water service. State ex rel. Utilities 
Comm’n v. Carolina Forest Util., Inc., 21 N.C. 
App. 146, 203 S.E.2d 410 (1974). 


§ 62-139. Rates varying from schedule prohibited; refunding overcharge; 
penalty. — (a) No public utility shall directly or indirectly, by any device 
whatsoever, charge, demand, collect or receive from any person a greater or less 
compensation for any service rendered or to be rendered by such public utility 
than that prescribed in the schedules of such public utility applicable thereto 
then filed in the manner provided in this Article, nor shall any person receive 
or accept any service from a public utility for a compensation greater or less 
than that prescribed in such schedules. 

(b) Any public utility in the State which shall willfully charge a rate for any 
public utility service in excess of that prescribed in the schedules of such public 
utility applicable thereto then filed under this Article, and which shall omit to 
‘refund the same within 30 days after written notice and demand of the person 
overcharged, unless relieved by the Commission for good cause shown, shall be 
liable to him for double the amount of such overcharge, plus a penalty of ten 
dollars ($10.00) per day for each day’s delay after 30 days from such notice or 
date of denial or relief by the Commission, whichever is later. Such overcharge 
and penalty shall be recoverable in any court of competent jurisdiction. (1903, 
c. 590, ss. 1, 2; Rev., ss. 2642, 2648, 2644; Ex. Sess. 1913, c. 20, ss. 5, 12; C.S., 
ss. 1082, 1086, 3514; 1933, c. 184, s. 8; c. 307, s. 5; 1941, c. 97; 1963, c. 1165, s. 


1%) 


Cross References. — As to charging higher 
rates after rates reestablished upon reconsidera- 
tion, see § 62-1382. As to venue of action against 
railroad, see § 1-81. 


Constitutionality. — Former § 60-110, prohib- 
iting freight charges in excess of printed tariffs, 
was not unconstitutional as in violation of the 
Fourteenth Amendment to the federal Constitu- 
tion, or the commerce clause of said Constitu- 
tion, and the acts passed in pursuance thereof. 
Efland v. Southern Ry., 146 N.C. 135, 59 S.E. 355 
(1907); Raleigh Iron Works v. Southern Ry., 148 
N.C. 469, 62 S.E. 595 (1908). But see Blalock 
Hdwe. Co. v. Seaboard Air Line Ry., 170 N.C. 
395, 86 S.E. 1025 (1915). 


Interstate Shipments. — Under the Inter- 
state Commerce Act, as amended, Congress, in 
the exercise of the constitutional powers con- 
ferred on it, has taken entire control of rates 
upon interstate shipments of goods, and former 
§ 60-110 was inoperative as to such shipments. 
Blalock Hdwe. Co. v. Seaboard Air Line Ry., 170 
N.C. 395, 86 S.E. 1025 (1915). 


For earlier cases holding contra, see Thurston 
v. Southern Ry., 165 N.C. 598, 81 S.E. 785 (1914); 
Macon County Supply Co. v. Tallulah Falls R.R., 
166 N.C. 82, 82 S.E. 13 (1914). 


Assuring Service on Equal Basis Fundamen- 
tal. — A fundamental basis for the regulation 
of public utilities is to assure that once monopoly 
powers have been granted, the utility will pro- 
vide all of its customers similarly situated with 
service on a reasonably equal basis. State ex rel. 
North Carolina Util. Comm’n v. City of Wilson, 
252 N.C. 640, 114 S.E.2d 786 (1960). 

Telephone Company Proscribed from Fur- 
nishing Free Service to Municipalities. — The 
Utilities Commission properly proscribes a tele- 
phone company from furnishing service to cer- 
tain municipalities within its territory free or at 
a reduced rate, and contractual agreements of 
a telephone company to do so in consideration 
for franchise rights to use the streets, alleys and 
roads in such municipalities for its pole line and 
underground conduits, are void, since such 
concessions constitute discrimination against 
other customers similarly situated. State ex rel. 
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North Carolina Util. Comm’n v. City of Wilson, 
252 N.C. 640, 114 S.E.2d 786 (1960). 

At termination of contract between city and 
electric company, city officials were doubtful 
whether it would be advantageous to adopt new 
schedule of electric company and elected to take 
current on basis from month to month. It was 
held that the electric company was not exacting 
an unlawful rate by billing the city for current 
on rates contained in the old contract rather than 
under the new schedule. City of High Point v. 
Duke Power Co., 34 F. Supp. 339 (M.D.N.C. 
1940). 

Freight Rates Need Not Be Same for Both 
Directions. — In shipments to a great distance, 
special circumstances, such as flow of traffic, 
may justify a higher rate between two points in 
one direction than in the opposite; and in action 
for the recovery of the penalty for excessive 
freight rates, it is error for the judgment below 
in effect to charge the jury that such tariff rate 
published between the two points for freight 
moving in an opposite direction to that of the 
shipment in question was conclusive, and that 
they should be governed in their verdict as to the 
overcharge accordingly. James H. Scull & Co. v. 
Atlantic Coast Line R.R., 144 N.C. 180, 56 S.E. 
876 (1907). 

Recovery of Excess Caused by Error in Tar- 
iff Distance Table. — Where carriers charged 
rates in accordance with the published tariffs on 
file but because of error in the tariff distance 
table the charges were excessive, the shippers 
could recover the excess charged by petition 
before the Utilities Commission, the remedy by 
civil action under former 88 60-110, 62-138 and 
62-139 to recover overcharges and penalties be- 
ing the proper remedy only when the charges 
were collected in excess of the published tariffs. 
State ex rel. North Carolina Util. Comm’n v. Nor- 
folk S. Ry., 249 N.C. 477, 106 S.E.2d 681 (1959). 

Freight Charge on Undelivered Shipment. — 
Where the defendant collected freight charges, 
for an entire shipment, as invoiced and originally 
billed, and the sum of 96 cents was paid as 
freight on that part of the shipment which was 
“short” and not delivered, this was an over- 
charge, and failure to refund such overcharge 
after the 60 days allowed for investigation ren- 
dered the defendant liable for the statutory pen- 
alty. Cottrell v. Railroad, 141 N.C. 3838, 54 S.E. 
288 (1906). 

Penalty Enforceable though Charges Small. 
— The penalty fixed by former § 60-110 to en- 
force the duty of a carrier in regard to proper 
charges for transporting freight and refund of 
overcharges, which penalty could not in any 
event exceed $100, was enforceable for a default 
established against defendant, though the par- 
ticular transportation charges might appear dis- 
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proportionately small. It is on failure to return 
small amounts wrongfully overcharged that 
penalties are especially required. In large mat- 
ters the claimant can better afford the cost of 
litigation. Efland v. Southern Ry., 146 N.C. 129, 
59 S.E. 359 (1907). 

Burden of Proving Overcharge. — The bur- 
den is upon the plaintiff to show that a freight 
rate charged and collected by a carrier was in 
excess of its tariff required of the carrier to be 
published, when he seeks to recover this excess 
and the statutory penalty; and where the ship- 
ment has been routed over one line of connecting 
carriers and the tariff filed by the carrier over 
another route is shown, it affords no evidence as 
to the rate of the actual route of the shipment, 
and, in the absence of further evidence, a judg- 
ment as of nonsuit should be granted. Blalock 
Hdwe. Co. v. Seaboard Air Line Ry., 170 N.C. 
395, 86 S.E. 1025 (1915). 

Agent as Party Aggrieved. — Where under 
agreement with his principal the agent of a 
manufacturer is obligated to pay the freight 
charges on shipments made to him, and upon 
demand of the carrier he has paid its unlawful 
charges on a shipment, he is the party ag- 
grieved, and may maintain his action to recover 
the excess, and also the penalty when settlement 
has not been made within 60 days, when he has 
filed written demand supported by the original 
freight bill and the original or duplicate bill of 
lading, etc. Tilley v. Southern Ry., 172 N.C. 363, 
90 S.E. 309 (1916). 

What Demand Must Specify. — Where the 
carrier has demanded and received an unlawful 
freight charge for a shipment, and the party ag- 
grieved has made written demand of the carrier 
for payment of the overcharge, as required by 
the statute, it is not necessary, in order to main- 
tain an action for the penalty imposed upon the 
carrier failing to settle in 60 (now 80) days, that 
the written demand specify the penalty, or that 
demand therefor be made in the justice’s court 
or alleged in the complaint filed on appeal there- 
from. Tilley v. Southern Ry., 172 N.C. 363, 90 
S.E. 309 (1916). 

Same — Separate Demands in Same En- 
velope. — The mere fact that the plaintiff en- 
closed separate written demands in the same 
envelope, and gave an aggregate amount there- 
of, in a letter accompanying them, does not af- 
fect the demands, being specific, when the 
overcharges were separate and distinct, the de- 
mand made specifically as to each, accompanied 
separately with the paid freight bill and dupli- 
cate bill of lading, and each demand was com- 
plete in itself; and such is a compliance with the 
provisions of the statute. Efland v. Southern 
Ry., 146 N.C. 129, 59 S.E. 359 (1907). 
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§ 62-140. Discrimination prohibited. — (a) No public utility shall, as to rates 
or services, make or grant any unreasonable preference or advantage to any 
person or subject any person to any unreasonable prejudice or disadvantage. No 
public utility shall establish or maintain any unreasonable difference as to rates 
or services either as between localities or as between classes of service. The 
Commission may determine any questions of fact arising under this section. 

(b) The Commission shall make reasonable and just rules and regulations: 

(1) To prevent discrimination in the rates or services of public utilities. 

(2) To prevent the giving, paying or receiving of any rebate or bonus, 
directly or indirectly, or misleading or deceiving the public in any 
manner as to rates charged for the services of public utilities. 

(c) No public utility shall offer or pay any compensation or consideration or 
furnish any equipment to secure the installation or adoption of the use of such 
utility service except upon filing of a schedule of such compensation or 
consideration or eq to be furnished and approved thereof by the 
Commission, and offering such compensation, consideration or equipment to all 
persons within the same classification using or applying for such public utility 
service; provided, in considering the reasonableness of any such schedule filed 
by a public utility the Commission shall consider, among other things, evidence 
of consideration or compensation paid by any competitor, regulated or 
RODEE EUS of the public utility to secure the installation or adoption of the 
use of such competitor’s service. Provided, further, that nothing herein shall 
prohibit a public utility from carrying out any contractual commitment in 
existence at the time of the enactment hereof, so long as such program does 
not extend beyond December 31, 1968. For the purpose of this subsection, 
“public utility” shall include any electric membership corporation operatin 
within this State, and the terms “utility service” and “public utility service” shall — 
include the service rendered by any such electric membership corporation. (1899, 
c. 164, s. 2, subsecs. 3, 5; Rev., s. 1095; 19138, ¢. 127, s. 6; C. S., s. 1054; 1933, 


CHlGA BO NCH OU S OMLUAL, Cau faloba, CallLoomse lt: 1965, c/28T;) ses.) 


Editor’s Note. — See 11 N.C.L. Rev. 246. 


Subsection (a) is similar to § 3 of the Inter- 
state Commerce Act. State ex rel. Utilities 
Comm’n v. Nello L. Teer Co., 266 N. C. 366, 146 
S.E.2d 511 (1966). 


Common Law. — Former § 60-5, making dis- 
crimination in charges by common carriers a 
misdemeanor, was declaratory of the common 
law and secured to every person the right to 
participate in the use of the facilities furnished, 
or which it is its duty to furnish, by a common 
carrier upon terms of equality, in regard to price, 
and otherwise, and free from unlawful discrimi- 
nation. Lumber Co. v. Railroad, 141 N.C. 171, 53 
S.E. 823 (1906). 

The duty now imposed by this section upon 
privately owned distributors and sellers of elec- 
tric power not to discriminate in service or rates 
is merely a development of the common-law obli- 
gation of equal and undiscriminating service. 
Dale v. City of Morganton, 270 N.C. 567, 155 
S.E.2d 136 (1967). 


The obligation of a public service corpora- 
tion to serve impartially and without unjust 
discrimination is fundamental. It is not essen- 
tial that consumers who are charged different 
rates for service should be competitors in order 
to invoke this principle. There must be substan- 


tial differences in service or conditions to justify 
difference in rates. There must be no unreason- 
able discrimination between those receiving the 
same kind and degree of service. State ex rel. 
Utilities Comm’n v. Mead Corp., 238 N.C. 451, 78 
S.E.2d 290 (1953); State ex rel. North Carolina 
Util. Comm’n v. Municipal Corps., 248 N.C. 193, 
90 S.E.2d 519 (1955). 


What Constitutes Unlawful Discrimination. 
— Discrimination in freight tariffs by railroad 
companies, means to charge shippers of freight 
unequal sums for carrying the same quantity of 
freight equal distances; that is, more in propor- 
tion for a short than for a long distance. Hines 
& Battle v. Wilmington & W.R.R., 95 N.C. 434 
(1886). As to long and short hauls, see § 62-141. 


A common carrier is guilty of unlawful dis- 
crimination by the principles of the common law, 
and the terms of the statute, when it charges one 
person for service rendered a larger sum than 
is charged another person for like service under 
substantially similar conditions. Lumber Co. v. 
Railroad, 141 N.C. 171, 53 S.E. 823 (1906). 

A carrier cannot rightfully charge one shipper 
$2.50 per 1,000 feet for hauling his logs if it, at 
the same time, for the same service, under sub- 
stantially similar circumstances, carried logs for 
other persons at $2.10 per 1,000 feet in consider- 
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ation of the shipment of the manufactured prod- 
ucts over its railroad. Lumber Co. v. Railroad, 
141 N.C. 171, 53 S.E. 823 (1906). 

There must be no unreasonable discrimina- 
tion between those receiving the same kind 
and degree of service. State ex rel. Utilities 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 

But Rates May Differ under Varying Condi- 
tions. — The charging of different rates for ser- 
vice rendered under varying conditions and 
circumstances is not unlawful. State ex rel. Utili- 
ties Comm’n v. Nello L. Teer Co., 266 N.C. 366, 
146 S.E.2d 511 (1966). 

Provided Differences in Service or Condi- 
tions Are Substantial. — There must be sub- 
stantial differences in service or conditions to 
justify difference in rates. State ex rel. Utilities 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 

Any Substantial Ground for Distinguishing 
between Customers Is Material Factor. — Any 
matter which presents a substantial difference 
as a ground for distinction between customers, 
such as quantity used, time of use, or manner of 
service, is a material factor in the determination 
of rates. State ex rel. Utilities Comm’n v. Nello 
L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 

Discriminatory Embargoes. — A common 
carrier cannot place an embargo on its customer 
or patron so as to discriminate against him or 
those dealing with him. Garrison v. Southern 
Ry., 150 N.C. 575, 64 S8.E. 578 (1909). 

Authority to Allow Use of Availability 
Charge. — The Utilities Commission has Juris- 
diction and authority to allow the use of an 
availability charge in a rate schedule for a recre- 
ational subdivision, should any be deserved. 
State ex rel. Utilities Comm’n v. Carolina Forest 
Util., Inc., 21 N.C. App. 146, 208 S.E.2d 410 
(1974). 

Rates for Shipments from Different Origins 
Need Not Be Equal. — Subsection (a) of this 
section does not require an equality of rates 
where the shipments are from different points 
of origin to the same destination even though the 
distances be equal or approximately so. State ex 
rel. Utilities Comm’n v. Nello L. Teer Co., 266 
N.C. 366, 146 S.E.2d 511 (1966). 

Difference in Service among Customers in 
the Same Municipality. — The fact that a power 
company which is a “secondary supplier” 
directly serves seven customers within a munici- 
pality pursuant to the provisions of § 160A-332 
but does not directly serve other customers with- 
in the municipality does not constitute an 
“unreasonable preference or advantage” within 
the meaning of this section. State ex rel. Utilities 
Comm’n v. Hunt Mfg. Co., 16 N.C. App. 335, 192 
S.E.2d 16 (1972). 

Different Rate Schedules for Municipalities 
and Industrial Users of Electrical Energy. — 
The Commission in determining whether there 
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is a justifiable basis for establishment of differ- 
ent rate schedules for municipalities engaged in 
resale of electrical energy and industrial users 
must consider the use characteristics and the 
load factors as well as the amount of electrical 
energy purchased under the _ respective 
schedules. State ex rel. North Carolina Util. 
Comm’n v. Municipal Corps., 243 N.C. 193, 90 
S.E.2d 519 (1955). 


The Commission was justified in placing 
municipalities engaged in resale of electrical en- 
ergy, and industrial users, under different 
schedules based upon a difference in the load 
factor. State ex rel. North Carolina Util. Comm’n 
v. Municipal Corps., 243 N.C. 198, 90 S.E.2d 519 
(1955). 


Right of City to Refuse Service Is Same as 
Private Company’s. — The right of a municipal 
corporation operating a plant for the distribution 
and sale of electricity to its inhabitants to refuse 
to serve is neither greater nor less than that of 
a privately owned electric power company to do 
so. Dale v. City of Morganton, 270 N.C. 567, 155 
S.E.2d 186 (1967). 


City May Not Deprive Inhabitant of Service 
to Compel Obedience to Police Regulations. — 
A city may not deprive an inhabitant, otherwise 
entitled thereto, of light, water, or other utility 
service as a means of compelling obedience to its 
police regulations, however valid and otherwise 
enforceable those regulations may be. Dale v. 
City of Morganton, 270 N.C. 567, 155 S.E.2d 136 
(1967). 


Furnishing free service for municipal pur- 
poses in compliance with franchise provisions 
constitutes an unjust and illegal discrimina- 
tion. State ex rel. North Carolina Util. Comm’n 
v. City of Wilson, 252 N.C. 640, 114 S.E.2d 786 
(1960). 


Rates charged REA cooperatives were not 
available to municipalities engaged in resale of 
electrical energy due to the following factors: (1) 
The cooperatives were required to extend their 
lines through sparsely settled rural areas with 
resulting line losses, and (2) the cooperatives 
were created and operated on a nonprofit basis 
pursuant to the established public policy of State 
and federal government. State ex rel. North 
Carolina Util. Comm’n v. Municipal Corps., 243 
N.C. 193, 90 S.E.2d 519 (1955). 


An attempted justification of rate differen- 
tials by a classification of power furnished as 
“secondary” and “primary” was held insupport- 
able on the facts. State ex rel. Utilities Comm’n 
v. Mead Corp., 238 N.C. 451, 78 S.E.2d 290 (1953). 


Giving Preference to Parent Corporation. — 
A power company which is a subsidiary of one 
of its commercial customers may not give a pref- 
erence to its parent corporation, but must give 
equal treatment to all its customers similarly 
situated. State ex rel. Utilities Comm’n v. Mead 
Corp., 288 N.C. 451, 78 S.E.2d 290 (1953). 
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A railraod carrying logs to a sawmill cannot 
charge a shipper agreeing to ship the manufac- 
tured products by the same line less for the same 
service than it charges a shipper who makes no 
such agreement. Lumber Co. v. Railroad, 136 
N.C. 479, 48 S.E. 813 (1904). 

Party Entitled to Injunctive Relief. — Where 
certain carriers by truck sought injunctive relief 
against railroad carriers for discrimination in 
rates against certain cities and against certain 
commodities, it was held that the basis for in- 
junctive relief must be an interference or threat- 
ened interference with a legal right of the 
petitioner, not of a third party, and that the ship- 
pers would be the real parties in interest, not the 
contract truck carriers. Carolina Motor Serv., 
Inc. v. Atlantic Coast Line R.R., 210 N.C. 36, 185 
S.E. 479, 104 A.L.R. 1165 (1936). 

Recovery of Excess Charges. — Where a 
higher freight charge was paid than that 
charged other shippers, the payment was not to 
be considered voluntary, and the excess could be 
recovered back upon account for money had and 
received, and it was not necessary that at the 
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time of payment there should have been any pro- 
test. Lumber Co. v. Railroad, 141 N.C. 171, 53 
S.E. 823 (1906). 

Question for Decision of Court. — Where the 
Utilities Commission concluded upon undisputed 
facts that there was no unlawful discrimination 
by a power company in the rates charged its 
commercial customers, whether the conclusion 
was supported by competent, material and sub- 
stantial evidence in view of the entire record was 
held to present a question of law for the decision 
of the court. State ex rel. Utilities Comm’n v. 
Mead Corp., 288 N.C. 451, 78 S.E.2d 290 (1953). 

Allegations. — There are discriminations 
which require more explicit allegations, as for 
instance, illegal rebates upon freight charges 
and the like, but as the common carrier for hire, 
the allegation that it gave a person named undue 
preference by transporting him free ex vi ter- 
mini alleges discrimination. State v. Southern 
Ry., 125 N.C. 666, 34 S.E. 527 (1899). 

Quoted in State ex rel. Utilities Comm’n v. 
North Carolina Consumers Council, Inc., 18 N.C. 
App. 717, 198 S.E.2d 98 (1973). 


§ 62-141. Long and short hauls. — (a) Except when expressly permitted by 
the Commission, it shall be unlawful for any common carrier to charge or receive 
any greater compensation in the aggregate for the transportation of passengers 
or of like kind of property under substantially similar circumstances and 
conditions for a shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included within the longer distance; but 
this shall not be construed as authorizing any common carrier within the terms 
of this Chapter to charge and receive as great compensation for a shorter as 
for a longer distance. 


(b) Upon application to the Commission, common carriers may in special cases 
be authorized to charge less for longer than for shorter distances for the 
transportation of passengers or property; and the Commission may from time 
to time prescribe the extent to which such designated common carrier may be 
relieved from the operation of this section. (1899, c. 164, s. 14; Rev., s. 1107; Ex. 
mess. 1Ulsec.-20, 5297 19Lb cal iesy 1: GS. s)1072:1933, ¢. 134,'s-S8y 1941 ie. 
97:°1968;"¢.51165, s:;.1:) 


§ 62-142. Contracts as to rates. — All contracts and agreements between 
public utilities as to rates shall be submitted to the Commission for inspection 
that it may be seen whether or not they are a violation of law or the rules and 
regulations of the Commission, and all arrangements and agreements whatever 
as to the division of earnings of any kind by competing public utilities shall be 
submitted to the Commission for inspectior and approval insofar as they affect 
the rules and regulations made by the Commission to secure to all persons doing 
business with such utilities just and reasonable rates. The Commission may 
make such rules and regulations, as to such contracts and agreements as the 
public interest may require. (1899, c. 164, s. 6; Rev., s. 1108; C.S., s. 1073; 1933, 
GBs iso 1941, Cot oboe plop, Ss. 1:) 


§ 62-143. Schedule of rates to be evidence. — The schedule of rates fixed 
by statute or under this Article, in suits brought against any public utility 
involving the rates of a public utility or unjust discrimination in relation thereto, 
shall be taken in all courts as prima facie evidence that the rates therein fixed 
are just and reasonable. Any such schedule when certified by a clerk of the 
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Commission as a true copy of a schedule on file with the Commission shall be 
received in all courts as prima facie evidence of such schedule without further 
proof, and, if the clerk certifies that said schedule has been approved by the 
Commission, as prima facie evidence of such approval. (1899, c. 164, s. 7; Rev., 
S. Ll12;-Co S:, 8. 1077; 1933).cs 134,528; 1941, 97: 1963,.c, 1165, s. 1) 


§ 62-144. Free transportation. — (a) All common carriers under the 
supervision of the Commission shall furnish free transportation to the members 
of the Commission, and, upon written authority of the Commission, such carriers 
shall also furnish free transportation to such persons as the Commission may 
designate in its employ or in the employ of the Department of Motor Vehicles 
for the inspection of equipment and supervision of safe operating conditions and 
of traffic upon the highways of the State. 

(b) Except as provided in subsection (a), no common carrier shall, directly or 
indirectly, issue, give, tender, or honor any free fares except to its bona fide 
officers, agents, commission agents, employees and retired employees, and 
members of their immediate families: Provided, that common carriers under this 
Article may exchange free Pave Ona Hoy within the limits of this section and 
may accept as a passenger a totally blind person accompanied by a guide at the 
usual and ordinary fare charged to one person under such reasonable 
regulations as may have been established by the carrier and approved by the 
Commission. 

(c) Any person except those permitted by law accepting free transportation 
shall be guilty of a misdemeanor, and on conviction shall be fined or imprisoned, 
or both, in the discretion of the court. 

(d) Nothing in this section shall prohibit the carriage, storage or handling of 
property free or at reduced rates for the United States, State or municipal 
governments, or for charitable or educational purposes, or the use of passes for 
journeys wholly within this State which have been or may be issued for 
interstate journeys under the authority of the United States Interstate 
Commerce Commission. (1899, c. 164, s. 22; c. 642; 1901, c. 652; c. 679, s. 2; 1905, 
c. 312; Rev., s. 1105; Ex. Sess. 1908, c. 144, s. 4; 1911, cc. 49, 148; 1913, c. 100; 
1915, ¢..215; 1917, cc..56, 160; C184 ss. 106991070"38492" 1933, ¢. 1345s) 61941, 
CHOTE 1949 scapes. 4 lobo, Ciclo oomce | loo, Ss. 1.) 


Unlawful Transportation. — The trans- 
portation, by a common carrier, of any person 
except of the classes specified without charge, 
is unlawful, the offense being the actual free 
transportation and not the issuance of the free 
pass. State v. Southern Ry., 122 N.C. 1052, 30 
S.E. 183 (1898). 

A gratuitous passenger is not in pari delicto 
with the common carrier. McNeill v. Railroad, 
135 N.C. 682, 47 S.E. 765 (1904). 

Injury While Riding on Pass Illegally Is- 
sued. — The rights, privileges and protection 
attaching to the relation of the passenger are 
imposed by law upon common carriers upon con- 


sideration of the public policy, independent of 
contract, and arise from the nature of their pub- 
lic employment. Hence, one injured while riding 
on a pass illegally issued may recover from the 
railroad. McNeill v. Railroad, 185 N.C. 682, 47 
S.E. 765 (1904). 

Construction of Penal Statute. — In constru- 
ing a penal statute prohibiting discrimination be- 
tween passengers, the construction placed on it 
by common carriers generally, and by private 
individuals and officials, will not be considered. 
State v. Southern Ry., 122 N.C. 1052, 30 S.E. 133 
(1898). 


§ 62-145. Rates between points connected by more than one route. — When 
there is more than one route between given points in North Carolina, and freight 
is routed or directed by the shipper or consignee to be transported over a shorter 
route, and it is in fact ane ie a longer route between such points, the rate 
fixed by law or by the Commission for the shorter route shall be the maximum 
rate which may be charged, and it shall be unlawful to charge more for 
transporting such freight over the longer route than the lawful charge for the 
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shorter route. (Ex. Sess. 1918, c. 20, s. 11; C. S., s. 1085; 1938, ce. 184, s. 8; 1941, 
0x97; 19635 CR LLG RSs) 


Mileage is calculated over the shortest rail Comm’n v. Norfolk Southern Ry., 249 N.C. 477, 
line between the point of origin and the point of 106 S.E.2d 681 (1959). 
delivery. State ex rel. North Carolina Util. 


§ 62-146. Rates and service of motor common carriers. — (a) It shall be the 
duty of every common carrier by motor vehicle to provide safe and adequate 
service, equipment, and facilities for transportation in intrastate commerce and 
to establish, observe and enforce just and reasonable regulations and practices 
relating thereto, and, in the case of property carriers, relating to the manner 
and method of presenting, marking, packing and delivering property for 
transportation in intrastate commerce. 

(b) Except under special conditions and for good cause shown, a common 
carrier by motor vehicle authorized to transport general commodities over 
regular routes shall establish reasonable through routes and joint rates, 
charges, and classifications with other such common carriers by motor vehicle; 
and such common carrier may establish, with the prior approval of the 
Commission, such routes, joint rates, charges and classifications with an 
irregular route common carrier by motor vehicle, or any common carrier by ih 
express, or water. 

(c) It shall be the duty of every common carrier of passengers by motor 
vehicle to establish reasonable through rates with other such common carriers 
and to provide safe and adequate service, equipment, and facilities for the 
transportation of passengers; to establish, observe, and enforce just and 
reasonable individual and joint rates, fares, and charges and just and reasonable 
spo wakoue and practices relating thereto and to the issuance, form, and 
substance of tickets, and the carrying of personal, sample and excess baggage. 

(d) In case of joint rates between common carriers, it shall be the duty of the 
carriers parties thereto to establish just and reasonable regulations and 
practices in connection therewith, and just, reasonable, and equitable divisions 
thereof as between the carriers participating therein, which shall not unduly 

refer or prejudice any of such participating carriers. Upon investigation and 
or good cause, the Commission may, in its discretion, prohibit the establishment 
of joint rates or service. 

(e) Any person may make complaint in writing to the Commission that any 
rate, classification, rule, regulations, or practice in effect or proposed to be put 
into effect, is or will be in violation of this Article. Whenever, after hearing, upon 
complaint or in an investigation or its own initiative, the Commission shall be 
of the opinion that any individual or joint rate demanded, charged, or collected 
by any common carrier or carriers by motor vehicle, or by any such common 
carrier or carriers in conjunction with any other common carrier or carriers, for 
transportation of property in intrastate commerce, or any classification, rule, 
regulation, or practice whatsoever of such carrier or carriers affecting such rate 
or the value of the service thereunder, is or will be unjust or unreasonable or 
unjustly discriminatory or unduly preferential or unduly prejudicial, it shall 
determine and prescribe the lawful rate or the minimum or maximum, or the 
minimum and maximum rate thereafter to be observed, or the lawful 
classification, rule, regulation, or practice thereafter to be made effective, and 
in the case of passenger carriers, the Commission shall, whenever deemed by 
it to be necessary or desirable in the public interest, after hearing, upon 
complaint or upon its own initiative haat a complaint, establish through 
routes, and joint rates, regulations, or practices, applicable to the transportation 
of passengers by common carriers by motor vehicle, or the maximum or 
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minimum, or maximum and minimum to be charged, and the terms and 
conditions under which such through routes shall be operated. 

(f) Whenever, after hearing upon complaint or upon its own initiative, the 
Commission is of the opinion that the divisions of joint rates applicable to the 
transportation of Se ae) in intrastate commerce between a common carrier 
by motor vehicle and another carrier are or will be unjust, unreasonable, 
inequitable, or unduly preferential or prejudicial as between the carriers parties 
thereto (whether agreed upon by such carriers or otherwise established), the 
Commission shall by order prescribe the just, reasonable, and equitable division 
thereof to be received by the several carriers; and in cases where the joint rate 
or charge was established pursuant to a finding or order of the Commission and 
the divisions thereof are found by it to have been unjust, unreasonable, or 
inequitable or unduly preferential or prejudicial, the Commission may also by 
order determine what would have been the just, reasonable, and equitable 
divisions thereof to be received by the several carriers and require adjustment 
to be made in accordance therewith. The order of the Commission may require 
the adjustment of divisions between the carriers in accordance with the order 
from the date of filing the complaint or entry of order of investigation or such 
other dates subsequent thereto as the Commission finds justified, and in the case 
of joint rates prescribed by the Commission, the order as to divisions may be 
made effective as a part of the original order. 

(g) In any proceeding to determine the justness or reasonableness of any rate 
of any common carrier by motor vehicle, there shall not be taken into 
consideration or allowed as evidence any elements of value of the property of 
such carrier, good will, earning power, or the certificate under which such 
carrier is operating, and such rates shall be fixed and approved, subject to the 
provisions of subsection (h) hereof, on the basis of the operating ratios of such 
carriers, being the ratio of their operating expenses to their operating revenues, 
at a ratio to be determined by the Commission; and in applying for and receiving 
a certificate under this Chapter any such carrier shall be deemed to have agreed 
to the provisions of this paragraph, on its own behalf and on behalf of every 
transferee of such certificate or of any part thereof. 

(h) In the exercise of its power to prescribe just and reasonable rates and 
charges for the transportation of property in intrastate commerce by common 
carriers by motor vehicle, and classifications, regulations, and practices relating 
thereto, the Commission shall give due consideration, among other factors, to 
the inherent advantages of transportation by such carriers; to the effect of rates 
upon movement of traffic by the carrier or carriers for which rates are 
prescribed; to the need in the public interest of adequate and efficient 
transportation service by such carriers at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient to enable such 
carriers under honest, economical, and efficient management to provide such 
service. 

(i) Nothing in this section shall be held to pears any remedy or right of 
action not inconsistent herewith. This section shall be in addition to other 
provisions of this Chapter which relate to public utilities generally, except that 
in cases of conflict between such other provisions and this section, this section 
SaLIGs ein motor carriers. (1947, ¢c. 1008, s. 24; 1949, c. 1182, s. 22; 1968, 
Gi ASRS 


Subsection (c) of this section encourages 
cooperation and agreements between common 
carriers respecting their service to the public. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 182 S.E.2d 249 (1963). 


Authority to transport general commodities 
includes authority to transport meats and 


packing house products. State ex rel. Utilities 
Comm’n v. Forbes Transf. Co., 259 N.C. 688, 131 
S.E.2d 452 (1968). 


Duty to Establish Joint Rates and Divide 
Revenues. — Motor carriers of freight in intra- 
state commerce who exchange freight in the 
course of delivery are not only given authority 
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but are required to establish joint rates, and pro- 
vide for the division of revenues derived from 
such shipments by contract, subject only to the 
limitation that the contract shall not unduly pre- 
fer or prejudice any of the participating carriers. 
State ex rel. Utilities Comm’n v. Thurston Motor 
Lines, 240 N.C. 166, 81 S.E.2d 404 (1954). 

Authority of Commission to Interfere with 
Division of Revenue from _ Interchanged 
Freight. — The Utilities Commission is given 
authority to intervene and vacate a contract for 
division of revenue from interchanged freight 
between two intrastate motor carriers only upon 
its finding after hearing the contractual agree- 
ment between the carriers for the division of 
revenue from such shipments is, or will be, un- 
just, unreasonable and inequitable, or unduly 
preferential or prejudicial as between the con- 
tracting carriers, and when an order is entered 
by the Commission without such jurisdictional 
finding, the cause must be remanded. A finding 
merely that the Commission does not accept the 
contractual practice of the carriers as being eq- 
uitable is insufficient. And the provision of sub- 
section (d), giving the Commission discretionary 
power to prohibit the establishment of joint 
rates, is inapplicable. State ex rel. Utilities 
Comm’n v. Thurston Motor Lines, 240 N.C. 166, 
81 $.E.2d 404 (1954). 

Mileage alone is not a sufficient basis for the 
determination of intrastate rates by the Utili- 
ties Commission, but the Commission must con- 
sider all factors involved in rate making, 
including competition from interstate carriers, 
the different modes of transportation, the topog- 
raphy and volume of business as affecting costs, 
etc. State ex rel. Utilities Comm’n v. North Caro- 
lina Motor Carriers Ass’n, 253 N.C. 432, 117 
S.E.2d 271 (1960). 


“Operating Ratios”. — The operating ratios 
for the movement of tobacco in intrastate traffic 
cannot be determined with mathematical exacti- 
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tude. But the carriers can no doubt approximate 
the rateable proportion of their operating ratios 
from tobacco movements in intrastate traffic 
and offer evidence of other facts and circum- 
stances in respect thereto sufficient in probative 
force to enable the Commission to make findings 
of fact and to issue such orders as the findings 
of fact may warrant. State ex rel. North Carolina 
Util. Comm’n v. Attorney Gen., 2 N.C. App. 657, 
163 S.E.2d 638 (1968). 

An operating ratio of 100% means that for 
every dollar of freight revenue received, the car- 
rier spends a dollar in operating expenses. State 
ex rel. Utilities Comm’n vy. Motor Carriers’ Traf- 
fic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 
(1972). 

An operating ratio of 100% means that for 
every dollar of freight revenue received, the car- 
rier spends a dollar in operating expenses. When 
the operating ratio exceeds 100%, it means that 
the expenses exceed the revenues. The lower the 
operating ratio, the more profitable the opera- 
tion is to the carrier. State ex rel. North Carolina 
Util. Comm’n v. Attorney Gen., 2 N.C. App. 657, 
163 8.E.2d 638 (1968). 

Basis for Determination of Ratios. — A 
determination of intrastate operating ratios 
must be based on revenues and expenses in- 
curred in North Carolina alone, and where ratios 
do not reflect an actual separation of intrastate 
and interstate revenues and expenses, a rate in- 
crease based thereon cannot be sustained. State 
ex rel. Utilities Comm’n v. Motor Carriers’ Traf- 
fic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 
(1972). 

Carriers have legal right to contract inter se, 
and the law encourages cooperation and agree- 
ments between them respecting their service to 
the public. State ex rel. North Carolina Util. 
Comm’n v. Carolina Coach Co., 261 N.C. 384, 134 
S.E.2d 689 (1964). 


§ 62-147. Rates of motor contract carriers. — (a) It shall be the duty of every 
contract carrier to establish and observe reasonable minimum rates for any 
service rendered or to be rendered in the transportation of property or in 
connection therewith, and to establish and observe reasonable regulations and 
practices to be applied in connection with said reasonable minimum rates. It shall 
be the duty of every contract carrier to file with the Commission, publish, and 
keep open for public inspection, in the form and manner prescribed by the 
Commission, schedules containing the minimum rates of such carrier actually 
maintained and charged for the transportation of property in intrastate 
commerce, and any rule, regulation, or practice affecting such rates and the 
value of the service thereunder. No such contract carrier, unless otherwise 
provided by this Article, shall engage in transportation in intrastate commerce 
unless the minimum rates for such transportation by said carrier have been 
published, filed, and posted in accordance with the provisions of this Article. No 
reduction shall be made in any such rate either directly or by means of any 
change in any rule, regulation or practice affecting such rate or the value of 
service thereunder, except after 30 days’ notice of the proposed change filed in 
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the aforesaid form and manner, but the Commission may, in its discretion and 
for good cause shown, allow such change upon less notice, or modify the 
requirements of this paragraph with respect to posting and filing of such 
schedules, either in particular instances or by general order applicable to special 
or peculiar circumstances or conditions. Such notice shall plainly state the 
change proposed to be made and the time when such change will take effect. 
No such carrier shall demand, charge, or collect a less compensation for such 
transportation than the rates filed in accordance with this paragraph, as affected 
by any rule, regulation, or practice so filed, or as may be prescribed by the 
Commission from time to time, and it shall be unlawful for any such carrier, by 
the furnishing of special services, facilities, or privileges, or by any other device 
whatsoever, to charge, accept, or receive less than the minimum rates so filed 
or prescribed; provided, that any such carrier or carriers, or any class or group 
thereof, may apply to the Commission for relief from the provisions of this 
paragraph, and the Commission may, after hearing, grant such relief to such 
extent and for such time, and in such manner as in its judgment is consistent 
with the public interest and the policy declared in this Chapter. 


(b) Whenever, after hearing, upon complaint or upon its own initiative, the 
Commission finds that any minimum rate of any contract carrier by motor 
vehicle, or any rule, regulation, or practice of any such carrier affecting such 
minimum rate, or the value of the service thereunder, contravenes the policy 
declared in this Chapter, or is in contravention of any provision of this Chapter, 
the Commission may prescribe such just and reasonable minimum rate, or such 
rule, regulation, or practice as in its judgment may be necessary or desirable 
in the public interest and to promote such policy and will not be in contravention 
of any provision of this Chapter. Such minimum rate, or such rule, regulation, 
or practice, so prescribed by the Commission, shall give no advantage or 
preference to any such carrier in competition with any common carrier by motor 
vehicle subject to this Chapter, which the Commission may find to be undue or 
inconsistent with the public interest and the policy declared in this Chapter, and 
the Commission shall give due consideration to the cost of the services rendered 
by such carriers, and to the effect of such mimimum rate, or such rule, 
regulation, or Rese upon the movement of traffic by such carriers. All 
complaints shall state fully the facts complained of and the reasons for such 
complaint and shall be made under oath. 


(c) Whenever there shall be filed with the Commission by any such contract 
carrier any schedule stating a rate for a new Service or a reduced rate, directly 
or by means of any rule, regulation, or practice, for transportation in intrastate 
commerce, the Commission 1s hereby authorized and empowered upon complaint 
of interested parties or upon its own initiative at once and, if it so orders, without 
answer or ies formal pleading by the interested party, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness of such rate, or such 
rule, regulation, or practice, and pending such hearing and the decision thereon 
the Commission, by filing with such schedule and delivering to the carrier 
affected thereby a statement in writing of its reasons for such suspension, may 
from time to time suspend the operation of such schedule and defer the use of 
such rate, or such rule, regulation, or practice, but not for a longer period than 
270 days beyond the time when such rate or rates would otherwise go into effect. 
If the proceeding has not been concluded and an order made within the period 
of suspension, the proposed change in any rate or rule, regulation, or practice 
shall go into effect at the end of such period. After hearing, whether completed 
before or after the rate, or rule, regulation, or practice goes into effect, the 
Commission may make such order with reference thereto as would be proper 
in a proceeding instituted after it has become effective. 


(d) At any hearing before the Commission under this paragraph, the burden 
of proof shall be upon the carrier to show that the changed rate, rule, regulation 
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or aca or the proposed changed rate, rule, regulation or practice, is just 
and reasonable. 

(e) If any provision of this section is in conflict with any other provision of 
this Chapter, the provisions of this section shall prevail. (1947, c. 1008, s. 26; 1949, 
Crlloeusee4 slUOo nC LODaSioL.) 


The word “tariff,” used in connection withthe _ this section in connection with a contract carrier. 
rates of a common carrier, does not have any State ex rel. Utilities Comm’n v. Fleming, 235 
special legal significance that would differenti- N.C. 660, 71 S.E.2d 41 (1952). 
ate it in effect from the word ‘‘rates,”’ used in 


§ 62-148. Rates on leased or controlled utility. — If any public utility 
operating in the State other than a motor carrier is owned, controlled or operated 
by lease or other agreement by any other public utility doing business in the 
State, its rates may, in the discretion of the Commission, be determined for such 
public utility by the rates prescribed for the public utility which owns, controls 
or operates it. (Ex. Sess. 1908, c. 144, s. 2; é S. £8; 3490; 1963, c. 1165s.) 


§ 62-149. Unused tickets to be redeemed. — Whenever any ticket is sold and 
is not wholly used by the purchaser, it shall be the duty of the carrier selling 
such ticket to redeem it or the unused portion thereof at the price paid for it, 
or in such manner and at such price as the Commission shall prescribe by 
regulation. (1891, c. 290; 1893, c. 249; 1895, c. 88, ss. 2, 3; 1897, c. 418; Rev., s. 
POZI on. Se ODUG  L90G RC LL GOMSs: L:) 


§ 62-150. Ticket may be refused intoxicated person; penalty for prohibited 
entry. — The ticket agent of any common carrier of passengers shall at all times 
have power to refuse to sell a ticket to any person applying for the same who 
may at the time be intoxicated. The conductor, driver or other person in charge 
of any conveyance for the use of the traveling public shall at all times have 
power to prevent any intoxicated person from entering such conveyance. If any 
intoxicated person, after being forbidden by the conductor, driver or other 
person having charge of any such conveyance for the use of the traveling public, 
shall enter such conveyance, he shall be guilty of a misdemeanor. (1885, c. 358, 
Saeco REV 681120202020, -c101, Gu. 8: 00041963, c. 1165,"8."1.) 


When Exemplary Damages Allowed.—Inan if such refusal was made with malice, undue 
action for damages for refusal to allow a person force, or insult. Story v. Norfolk & S.R.R., 133 
with a ticket to board a train because he was’ N.C. 59, 45 S.E. 349 (1903). 
intoxicated, exemplary damages will be allowed 


§ 62-151. Passenger refusing to pay fare or violating rules may be ejected. 
— If any passenger shall refuse to pay his fare, or be or become intoxicated, 
or violate the rules of a common carrier, it shall be lawful for the conductor or 
driver of the train or bus, or other conveyance, and servants of the carrier, on 
stopping the conveyance, to put him and his baggage out of the conveyance, 
using no unnecessary force. (1871-2, c. 138, s. 84; Code, s. 1962; Rev., s. 2629; 
Das) O07 819419 8eRt1 8218880819539) 1140; -s° 43 1957, ch 11b27s276;91961, 
CHAT 24841151968 NC2716535)815) 


Cross Reference. — As to action for damages ing his fare. Teeter v. Southern Express Co., 172 
for wrongful ejection, see also note to § 62-238. N.C. 616, 90 S.E. 761 (1961). 


Permission to Ride in Express Car. — Where Ejecting Person from Baggage Car. — A per- 
a party shipped horses by express with an agree- son who gets on a blind baggage car, though he 
ment that he should ride in the same car, he has a ticket, and does not tell the conductor that 
cannot ride in the passenger coach without pay- _he has it, and the conductor does not see it, is not 
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entitled to recover as a passenger for injuries 
received by being pulled off the train by the con- 
ductor. McGraw v. Railroad, 185 N.C. 264, 47 
S.E. 758 (1904). 

Mileage Book Holder Must Comply with 
Terms. — The holder of a mileage book must 
comply with its terms if reasonable opportunity 
is given, or he may be ejected. Mason v. Sea- 
board Air Line Ry., 159 N.C. 188, 75 S.E. 25 
(1912); McNairy v. Norfolk & W.R.R., 172 N.C. 
505, 90 S.E. 497 (1916). 

Ejection of Party Refusing to Show Mileage 
Book. — When a purchaser of a mileage book 
from a railroad company is riding on an ex- 
change ticket and refuses, without excuse, to 
show his mileage book, in connection with the 
ticket, to the conductor on the train, he is not 
regarded as a passenger, and the conductor has 
the right to eject him from the train. Mason v. 
Seaboard Air Line Ry., 159 N.C. 188, 75 S.E. 25 
(1912). 

Evidence of Drunkenness Inadmissible. — 
In an action for wrongful ejection from a train, 
evidence of drunkenness of plaintiff was not ad- 
missible, where the answer simply denied the 
wrongful ejection alleged in the complaint. Ray- 
nor v. Wilmington Seacoast R.R., 129 N.C. 195, 
39 S.E. 821 (1901). 

Ejection Caused by Failure of Conductor to 
Return Ticket. — Where the conductor failed to 
return a ticket to a passenger to be used on an- 
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other train, and the passenger was ejected there- 
from for lack of the ticket, the railroad is liable 
for all damages attending the ejection. Sawyer 
v. Norfolk S.R.R., 171 N.C. 18, 86 S.E. 166 (1915). 

Reliance on Agent’s Statements. — The pur- 
chaser of a ticket may rely upon the statements 
of the railroad agent as to trains, connection, 
validity of ticket, etc., and if the passenger is 
ejected as a result of the agent’s mistake the 
railroad is liable. Hallman v. Southern Ry., 169 
N.C. 127, 85 S.E. 298 (1915); Creech v. Atlantic 
Coast Line R.R., 174 N.C. 61, 93 S.E. 453 (1917). 

Carrier Not Liable for Unusual Results. — 
A conductor requiring an intoxicated man to 
leave the train for nonpayment of fare did not 
render the carrier liable for the death of the man 
from exposure, where the conductor did not have 
reasonable ground to believe that the man was 
unable to find his way or walk to the nearest 
house or to the railroad station, or even to his 
own father’s house, which was not far away. 
Roseman vy. Carolina Cent. R.R., 112 N.C. 709, 
16 S.E. 766 (1898). 

As to requirement of former statute that pas- 
senger be ejected near usual stopping place or 
dwelling house, see Roseman v. Carolina Cent. 
R.R., 112 N.C. 709, 16 S.E. 766 (1893); Bullock 
v. Atlantic Coast Line R.R., 152 N.C. 66, 67 S.E. 
60 (1910); McNairy v. Norfolk & W.R.R., 172 
N.C. 505, 90 S.E. 497 (1916). 


§ 62-152. Carriers to establish joint rates. — Any railroad is authorized and 
directed to enter into arrangements for the establishment of joint rates and 
through routes with common carriers by water and with other railroads for the 
transportation of persons and property Bauapories wholly within the State of 
North Carolina, and it may, with approval of the Commission, establish such 
joint rates with common carriers by motor vehicle under the provisions of G.S. 
62-146. (1931, c. 195; 1963, c. 1165, s. 1.) 


§ 62-153. Contracts of public utilities with certain companies and for 
services. — (a) All public utilities shall file with the Commission copies of 
contracts with any affiliated or subsidiary holding, managing, operating, 
constructing, engineering, financing or purchasing company or agency, and 
when requested by the Commission, copies of contracts with any person selling 
service of any kind. The Commission may disapprove, after hearing, any such 
contract if it is found to be unjust or unreasonable, and made for the purpose 
or with the effect of concealing, transferring or dissipating the earnings of the 
public utility. Such contracts so disapproved by the Commission shall be void 
and shall not be carried out by the public utility which is a party thereto, nor 
shall any payments be made thereunder. Provided, however, that in the case of 
motor carriers of passengers this subsection shall apply only to such contracts 
as the Commission shall request such carriers to file. 


(b) No public utility shall pay ye fees, commissions or compensation of any 
description whatsoever to any affiliated or subsidiary holding, managing, 
operating, constructing, engineering, financing or purchasing company or 
agency for services rendered or to be rendered without first filing copies of all 
proposed agreements and contracts with the Commission and obtaining its 
approval. Provided, however, that this subsection shall not apply to motor 
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carriers of passengers. (1981, c. 455; 1933, c. 184, s. 8; c. 307, s. 17; 1941, c. 97; 
1963, ¢. 1165, s. Ly 


Affiliate Company Cannot Be Used to Trans- services supplied the operating company by way 
mit Unreasonable Profits to Parent Company. of an affiliate company. State ex rel. Utilities 
— The Commission cannot permit parent holding Comm’n v. Morgan, 7 N.C. App. 576, 173 S.E.2d 
companies to use affiliate companies as a device 479 (1970). 
for transmitting an unreasonable level of profits Stated in State ex rel. Utilities Comm’n v. Gen- 
to such parent holding company from goods or _ eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 


_ § 62-154. Surplus power rates. — The Commission is authorized to 
investigate the sale of surplus electric power and the rates made for such 
Serpe and to prescribe reasonable rules and rates for such sales. (1963, c. 1165, 
SHAR 


§§ 62-155 to 62-159: Reserved for future codification purposes. 


ARTICLE 8. 
Securities Regulation. 


§ 62-160. Permission to pledge assets. — No public utility shall pledge its 
faith, credit, moneys or property for the benefit of any holder of its preferred 
or common stocks or bonds, nor for any other business interest with which it 
may be affiliated through agents or holding companies or otherwise by the 
authority of the action of its stockholders, directors, or contract or other agents, 
the compliance or result of which would in any manner deplete, reduce, conceal, 
abstract or dissipate the earnings or assets thereof, decrease or increase its 
liabilities or assets, without first making application to the Commission and by 
order obtain its permission so to do. (1938, c. 807, s. 17; 1968, c. 1165, s. 1.) 


§ 62-161. Assumption of certain liabilities and obligations to be approved 
by Commission; refinancing of public utility securities. — (a) No public utility 
shall issue any securities, or assume any liability or obligation as lessor, lessee, 
guarantor, indorser, surety, or otherwise, in respect to the securities of any 
other person unless and until, and then only to the extent that, upon application 
by such utility, and after investigation by the Commission of the purposes and 
uses of the proposed issue, and the proceeds thereof, or of the proposed 
assumption of obligation or liability in respect of the securities of any other 
person, the Commission by order authorizes such issue or assumption. 

(b) The Commission shall make such order only if it finds that such issue or 
assumption is (i) for some lawful object within the corporate purposes of the 
public utility, (ii) is compatible with the public interest, (iii) 1s necessary or 
appropriate for or consistent with the proper performance by such utility of its 
service to the public and will not impair its ability to perform that service, and 
(iv) is AERA necessary and appropriate for such purpose. 

(c) Any such order of the Commission shall specify the purposes for which 
any such securities or the proceeds thereof may be used by the public utility 
making such application. 

(d) If a public utility shall apply to the Commission for the refinancing of its 
outstanding shares of stock by exchanging or redeeming such outstanding 
shares, the exchange or redemption of such shares of any dividend rate or rates, 
class or classes, may be made in whole or in part, in the manner and to the extent 
approved by the Commission, notwithstanding any provisions of law applicable 
to corporations in general: Provided, that the proposed transactions are found 
by the Commission to be in the public interest and in the interest of consumers 
and investors, and provided that any redemption shall be at a price or prices, 
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not less than par, and at a time or times, stated or provided for in the utility’s 
ie or stock certificates. (1983, c. 307, s. 18; 1945, c. 656; 1968, c. 1165, s. 
it 


Common Capital Stock of Corporation Is ex rel. Utilities Comm’n v. Carolina Tel. & Tel. 
Security. — The common capital stock of acor- Co., 248 N.C. 46,\89 S.E.2d 802 (1955). 
poration is a security within the meaning of that Cited in State ex rel. Utilities Comm’n v. Duke 
term as used in this section and § 62-162. State Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 


§ 62-162. Commission may approve in whole or in part or refuse approval. 
— The Commission, by its order, may grant or deny the application provided for 
in the preceding section [G.S. 62-161] as made, or may grant it in part or deny 
it in part or may grant it with such modification and upon aiell terms and 
conditions as the Commission may deem necessary or appropriate in the 
premises and may, from time to time, for good cause shown, make such 
supplemental orders in the premises as it may deem necessary or appropriate 
and may, by any such supplemental order, modify the provisions of any previous 
order as to the particular purposes, uses, and extent to which or the conditions 
under which any securities so authorized or the proceeds thereof may be applied; 
subject always to the requirements of the foregoing section [G.S. 62-161]. (1938, 
©. 501: Sib 9551 96a 1G LopaSe.l:) 


Common Capital Stock as Security. — See by a public utility, the Commission had the au- 
note to § 62-161. thority not only to veto the sale of unissued com- 

Commission Has Authority to Control Issu- mon stock of a utility at par but also to impose 
ance and Sale of Capital Stock. — In view of _ the condition that such stock should be sold at 
the language used by the legislature in confer- a price not less than $125.00 per share. State ex 
ring power of the Utilities Commission to super- __ rel. Utilities Comm’n v. Carolina Tel. & Tel. Co., 
vise and control the issue and sale of securities 243 N.C. 46, 89 S.E.2d 802 (1955). 


§ 62-163. Contents of application for permission. — Every application for 
authority for such issue or assumption shall be made in such form and contain 
such matters as the Commission may prescribe. Every such application and 
every certificate of notification hereinafter paced for shall be made under 
oath, signed and filed on behalf of the public utility by its president, a vice- 
president, auditor, comptroller, or other executive officer duly designated for 
that purpose by such utility. (1933, c. 307, s. 20; 1963, c. 1165, s. 1.) 


§ 62-164. Applications to receive immediate attention; continuances. — All 
Seay for the issuance of securities or assumption of liability or obligation 
shall be placed at the head of the Commission’s docket and disposed of promptly, 
and all such applications shall be disposed of in 30 days after the same are filed 
with the Commission, unless it is necessary for good cause to continue the same 
for a longer period for consideration. Whenever such application is continued 
beyond 80 days after the time it is filed, the order making such continuance must 
ae uae ie facts necessitating such continuance. (1938, c. 307, s. 21; 1963, 
c.41165)"s: 7. 


§ 62-165. Notifying Commission as to disposition of securities. — 
Whenever any securities set forth and described in any such application for 
authority or certificate of notification as pledged or held unencumbered in the 
treasury of the utility shall, subsequent to the filing of such application or 
certificate, be sold, pledged, repledged, or otherwise disposed of, by the utility, 
such utility shall, within 10 days after such sale, pledge, repledge, or other 
disposition, file with the Commission a certificate of notification to that effect, 
setting forth therein all such facts as may be required by the Commission. (1933, 
C308): 2251963 ).c.1 165 s8ais) 
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§ 62-166. No guarantee on part of State. — Nothing herein shall be 
construed to imply any guarantee or obligation as to such securities on the part 
of the State of North Carolina. (1938, c. 307, s. 23; 1963, c. 1165, s. 1.) 


§ 62-167. Article not applicable to note issues and renewals; notice to 
Commission. — The provisions of the foregoing sections shall not apply to notes 
issued by a utility for proper purposes and not in violation of law, payable at 
a period of not more than two years from the date thereof, and shall not apply 
to like notes issued by a utility payable at a period of not more than two years 
from date thereof, to pay, retire, discharge, or refund in whole or in part any 
such note or notes, and shall not apply to renewals thereof from time to time 
not exceeding in the aggregate six years from the date of the issue of the 
original note or notes so renewed or refunded. No such notes payable at a period 
of not more than two years from the date thereof, shall, in whole or in part, 
directly or indirectly, be paid, retired, discharged or refunded by any issue of 
securities or another kind of any term or character or from the proceeds thereof 
without the approval of the Commission. Within 10 days after the making of any 
such notes, so payable at periods of not more than two years from the date 
thereof, the utility issuing the same shall file with the Commission a certificate 
of notification, in such form as may be determined and prescribed by the 
Commission. (19383, c. 307, ss. 24, 25; 1968, c. 1165, s. 1.) 


§ 62-168. Not applicable to debentures of court receivers. — Nothing 
contained in this Article shall limit the power of any court having jurisdiction 
to authorize or cause receiver’s certificates or debentures to be issued according 
to the rules and practice obtained in receivership proceedings in courts of equity. 
(1933, c. 307, s. 25; 1963, c. 1165, s. 1.) 


§ 62-169. Periodical or special reports. — The Commission shall require 
periodical or special reports from each public utility issuing any security, 
including such notes payable at periods of not more than two years from the 
date thereof, which shall show, in such detail as the Commission may require, 
the disposition made of such securities and the application of the proceeds. (1933, 
C0 Tass 20) 91965, 164) LGbgise 91 :) 


§ 62-170. Failure to obtain approval not to invalidate securities or 
obligations; noncompliance with Article, etc. — (a) Securities issued and 
obligations and liabilities assumed by a public utility, for which the authorization 
of the Commission is required, shall not be invalidated because issued or 
assumed without such authorization therefor having first been obtained or 
because issued or assumed contrary to any term or condition of such order of 
authorization as modified by any order supplemental thereto entered prior to 
such issuance or assumption. 

(b) Securities issued or obligations or liabilities assumed in accordance with 
all the terms and conditions of the order of authorization therefor shall not be 
affected by a failure to comply with any provision of this Article or rule or 
regulation of the Commission relating to procedure and other matters preceding 
the entry of such order of authorization or order supplemental thereto. 

(c) A copy of any order made and entered by the Commission and certified 
by a clerk of the Commission approving the issuance of any securities or the 
assumption of any obligation or liability by a public utility shall be sufficient 
evidence of full and complete compliance by the applicant for such approval with 
all procedural and other matters required precedent to the entry of such order. 

(d) Any public utility which willfully issues any such securities, or assumes 
any such obligation or liability, or makes any sale or other disposition of 
securities, or applies any securities or the proceeds thereof to purposes other 
than the purposes specified in an order of the Commission with respect thereto, 
contrary to the provisions of this Article, shall be liable to a penalty of not more 
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than ten thousand dollars ($10,000), but such utility is only required to specify 
in general terms the purpose for which any securities are to be issued, or for 
which any obligation or liability is to be assumed, and the order of the 
Commission with respect thereto shall likewise be in general terms. (1938, c. 307, 
S821? 1963, Ca l6b es. 1) 


§ 62-171. Commission may act jointly with agency of another state where 
public utility operates. — If a commission or other agency or agencies is 
empowered by another state to regulate and control the amount and character 
of securities to be issued by any pubiic utility within such other state, then the 
Utilities Commission of the State of North Carolina shall have the power to agree 
with such commission or other agency or agencies of such other state on the 
issue of stocks, bonds, notes or other evidences of indebtedness by a public 
utility owning or operating a public utility both in such state and in this State, 
and shall have the power to approve such issue jointly with such commission 
or other agency or agencies and to issue joint certificate of such approval: 
Provided, however, that no such joint approval shall be required in order to 
express the consent to an approval of such issue by the State of North Carolina 
if said issue is separately approved by the Utilities Commission of the State of 
North Carolina. (193838, c. 184, s. 8; c. 307, s. 28; 1941, c. 97; 1968, c. 1165, s. 1.) 


§§ 62-172 to 62-179: Reserved for future codification purposes. 


ARTICLE 9. 
Acquisition and Condemnation of Property. 


§ 62-180. Use of railroads and public highways. — Any person operating 
electric power, telegraph or telephone lines or authorized by law to establish 
such lines, has the right to construct, maintain and operate such lines along any 
railroad or public highway, but such lines shall be so constructed and maintained 
as not to abana or hinder unreasonably the usual travel on such railroad or 
highway. (1874-5, c. 203, s. 2; Code, s. 2007; 1899, c. 64, s. 1; 1908, c. 562; Rev., 
S15(14Co 9.8. 1690351939 °C. 228 Ssieetdoo ec) LoOo; S:/1.) 


Cross Reference. — As to power of county to 
condemn property already devoted to public use 
and owned by a public service corporation, see 
§ 158A-160. 

Constitutionality. — The provisions of for- 
mer 8§ 56-1 to 56-10, empowering electric power 
or lighting companies, etc., to comdemn lands 
for the erection of poles, establishment of of- 
fices, and other appropriate purposes, were con- 
stitutional and valid. Wissler v. Yadkin River 
Power Co., 158 N.C. 465, 74 S.E. 460 (1912). 

Foreign Companies. — The right to construct 
and operate telegraph lines along any railroad 
or other public highway in the State, and to ob- 
tain the right-of-way therefor by a condemna- 
tory proceeding, was expressly conferred upon 
any telegraph company incorporated by this or 
by any other state. North Carolina & R. & 
D.R.R. v. Carolina Cent. Ry., 83 N.C. 489 (1880); 
Yadkin River Power Co. v. Wissler, 160 N.C. 269, 
76 S.E. 267 (1912). 


No Rights over Private Land. — Former § 
56-1 applied to constructing lines along the high- 
way and not to constructing the lines over pri- 
vate land. Wade v. Carolina Tel. & Tel. Co., 147 
N.C. 219, 60 S.E. 987 (1908). 

An Additional Burden. — A telegraph line 
along a railroad and on the right-of-way of the 
railroad is an additional burden upon the land, 
for which the landowner is entitled to just com- 
pensation. Phillips v. Postal Tel. Cable Co., 130 
N.C. 518, 41 S.E. 1022 (1902); Hodges v. Western 
Union Tel. Co., 183 N.C. 225, 45 S.E. 572 (1903); 
Query v. Postal Tel. Cable Co., 178 N.C. 639, 101 
S.E. 390 (1919). The same rule applies to electric 
light wires placed along the street. Brown v. 
Electric Co., 188 N.C. 588, 51 S.E. 62 (1905). But 
the construction of a street passenger railway 
does not impose any additional servitude upon 
the property fronting on the street so occupied. 
Hester v. Traction Co., 188 N.C. 288, 50 S.E. 411 
(1905). 
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§ 62-181. Electric and hydroelectric power companies may appropriate 
highways; conditions. — Every electric power or hydroelectric power 
corporation, person, firm or copartnership which may exercise the right of 
eminent domain under the Chapter Eminent Domain, where in the development 
of electric or hydroelectric power it shall become necessary to use or occupy any 
public highway, or any part of the same, after obtaining the consent of the public 
road authorities having supervision of such public highway, shall have power 
to appropriate said public highway for the development of electric or 
hydroelectric power: Provided, that said electric power or hydroelectric power 
corporation shall construct an equally good public highway, by a route to be 
selected by and subject to the approval and satisfaction of the public road 
authorities having supervision of such public highway: Provided further, that 
said company shall pay all damages to be assessed as provided by law, by the 
damming of water, the discontinuance of the road, and for the laying out of said 
new road. (1911, c. 114; C. S., s. 1696; 1939, c. 228, s. 2; 1968, c. 1165, s. 1.) 


Cross Reference. — As to what corporations, 
etc., may exercise the right of eminent domain, 
see § 40-2. 

Change in Section of Highway. — Where a 
hydroelectric power company has appropriated 
a section of a public highway and built another 
section in lieu thereof, the provision of the stat- 


ute that the company pay all damages assessed 
as provided by law does not entitle the plaintiff 
to recover damages for the slight change in the 
road causing inconvenience to him in hauling 
wood, etc., to and from his market town. Crowell 
v. Tallassee Power Co., 200 N.C. 208, 156 S.E. 
493 (1931). 


§ 62-182. Acquisition of right-of-way by contract. — Such telegraph, 
telephone, or electric power or lighting company has power to contract with any 
person or corporation, the owner of any lands or of any franchise or easement 
therein, over which its lines are proposed to be erected, for the right-of-way for 
planting, repairing and preservation of its poles or other property, and for the 
erection and occupation of offices at suitable distances for the public 
accommodation. This section shall not be construed as requiring electric power 
or lighting companies to erect offices for public accommodation. (1874-5, c. 208, 
s. 3; Code, s. 2008; 1899, c. 64; 1908, c. 562, ss. 1, 2; Rev., s. 1572; C. S., s. 1697; 
1968, c. 1165, s. 1.) 


Cross Reference. — As to recording deeds of 
easement, see 8 47-27. 

Owner Must Grant Easement. — A railroad 
company, not being the owner of the soil, cannot 
grant an easement to a telegraph company. 
Hodges v. Western Union Tel. Co., 183 N.C. 225, 
45 S.E. 572 (1908). See also Narron vy. Wil- 


How Easement Acquired. — A telegraph 
company can acquire an easement in lands for 
construction and maintenance of its lines by 
grant, or pursuant to statute, or by adverse and 
continuous use for the period of 20 years. Teeter 
v. Postal Tel. Cable Co., 172 N.C. 788, 90 S.E. 941 
(1916). | 


mington & W.R.R., 122 N.C. 856, 29 S.E. 356 
(1898). 


§ 62-183. Grant of eminent domain; exception as to mills and water 
powers. — Such telegraph, telephone, electric power or lighting company shall 
be entitled, upon making just compensation therefor, to the right-of-way over 
the lands, privileges and easements of other persons and corporations, including 
rights-of-way for the construction, maintenance, and operation of pipelines for 
transporting fuel to their power plants; and to the right to erect poles and 
towers, to establish offices, and to take such lands as may be necessary for the 
establishment of their reservoirs, ponds, dams, works, railroads, or sidetracks, 
or Bow ennages: with the right to divert the water from such ponds or reservoirs, 
and conduct the same by flume, ditch, conduit, waterway or pipeline, or in any 
other manner, to the point of use for the generation of power at its said 
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Pea rrnOn gee returning said water to its proper channel after being so used. 
othing in this section authorizes interference with any mill or power plant 
actually in process of construction or in operation; or the taking of water powers, 
developed or undeveloped, with the land adjacent thereto necessary for their 
development: Provided, however, that if the court, upon filing of the petition by 
such electric power or lighting company, shall find that any mill, excepting 
cotton mills now in operation, whether operated by water power or otherwise, 
together with the lands and easements adjacent thereto or used on connection 
therewith, or that any water power, developed or undeveloped, with land 
adjacent thereto necessary for its development, excepting any water power, 
right or property of any person, firm or corporation engaged in the actual service 
of the general public where such water power, right or property is being used 
or held to be used or to be developed for use in connection with or in addition 
to any power actually used by such person, firm or corporation serving the 
general public, is necessary for the development of any hydroelectric power 
plant which is to be operated for the purpose of generating electric power for 
sale to the general public, and that said electric power or lighting company is 
unable to agree for the purchase of such property with the owners thereof, and 
that the failure to acquire such property will affect the ability of such electric 
power or lighting company to supply power to the general public, and that the 
taking of such mill or water power will be greatly more to the benefit of the 
public than the continued existence of such mill or the continuation of the 
existing ownership of such water power, then the court, upon such finding, shall 
make an order authorizing the condemnation of such property and easements 
in all respects as in the cases of other property referred to in this section. Any 
provisions in conflict with this Chapter in any special charters granted before 
January 31, 1907, in respect to the exercise of the right of eminent domain are 
repealed. (1874-5, c. 208, s. 4; Code, s. 2009; 1899, c. 64; 1903, c. 562; Rev., s. 1573; 
1907.0? 74°. 0 255-8191098551921 octal 153 1925565004019 25,,.07175101957, cal 046; 


1903846) Llbossals) 


Cross Reference. — As to the right of eminent 
domain in general, see § 40-1 et seq. 

Editor’s Note. — As to former statutes pro- 
hibiting or restricting interference with mills, 
power plants and water powers, see 1 N.C.L. 
Rey. 290; 3 N.C.L. Rev. 144. 

The General Assembly originally exempted 
“water powers, developed or undeveloped with 
the necessary land adjacent thereto for their de- 
velopment” for the purpose of preventing the 
acquisition of all of the water powers by one or 
more of the great aggregations of capital. Blue 
Ridge Interurban Ry. v. Hendersonville Light & 
Power Co., 169 N.C. 471, 86 S.E. 296 (1915). 

For article on remedies for trespass to land in 
North Carolina, see 47 N.C.L. Rev. 334 (1969). 

Right Granted for Public Benefit. — The 
power of eminent domain is conferred upon cor- 
porations affected with public use, not so much 
for the benefit of the corporations themselves, 
but for the use and benefit of the people at large. 
Wissler v. Yadkin River Power Co., 158 N.C. 465, 
74 S.E. 460 (1912). 

Limitation of Right of Eminent Domain. — 
The statute limits the right of eminent domain 
and any special power claimed by the charter 
must clearly appear. Yadkin River Power Co. v. 
Whitney Co., 150 N.C. 31, 63 S.E. 188 (1908). See 


Blue Ridge Interurban Ry. v. Hendersonville 
Light & Power Co., 169 N.C. 471, 86 S.E. 296 
(1915). 

The right of eminent domain is not necessar- 
ily exhausted by a single exercise of the power, 
but, within the limits established by the general 
law or special charter, a subsequent or further 
exercise of the power may be permissible. 
Thomason v. Railroad, 142 N.C. 318, 55 S.E. 205 
(1906); Yadkin River Power Co. v. Wissler, 160 
N.C. 269, 76 S.E. 267 (1912). 


Effect of Federal Statute. — See Phillips v. 
Postal Tel. Cable Co., 180 N.C. 513, 41 S.E. 1022 
(1902). 

Quasi-Public Corporations Also Conducting 
Business of Private Character. — Where a 
charter is granted a corporation, conferring 
quasi-public as well as private condemned lands 
when so empowered, in powers, the corporation 
may proceed to pursuance of its business of a 
quasi-public nature, and this will not be denied 
it because it was authorized to conduct a 
business of a private character. Carolina- 
Tennessee Power Co. v. Hiawassee River Power 
Co., 171 N.C. 248, 88 S.E. 349 (1916). 

Compensation Essential. — Private property 
may not be taken for public use, directly or 
indirectly, without just compensation. Phillips v. 
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Postal Tel. Cable Co., 180 N.C. 513, 41 S.E. 1022 
(1902). See 8§ 40-16, 40-17 as to fixing compensa- 
tion. 

Conflict of Claims. — Where the claims of 
two companies conflict, the prior right belongs 
to that company which first defines and marks 
its route. Carolina-Tennessee Power Co. vy. 
Hiawassee River Power Co., 171 N.C. 248, 88 
S.E. 349 (1916). 

Effect of Subsequent Charter. — Where a 
legislative charter has been granted since a stat- 
ute was passed, the powers given therein are not 
subject to the restriction of the statute. Carolina- 
Tennessee Power Co. v. Hiawassee River Power 
Co., 171 N.C. 248, 88 S.E. 349 (1916). 

Extent of Rights Usually Determined by 
Companies. — The extent of the rights to be 
acquired is primarily and very largely referred 
to the companies or grantees of the power, and 
only becomes an issuable question, usually 
determinable by the court, on allegation of facts 
tending to show bad faith on the part of the 
companies, or an oppressive or manifest abuse 
of their discretion. Carolina Cent. Ry. v. Love, 
81 N.C. 434 (1879), cited and distinguished, Yad- 
kin River Power Co. v. Wissler, 160 N.C. 269, 76 
S.E. 267 (1912). 
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Burden of Proof on Defendant. — Where a 
quasi-public corporation brings action for con- 
demnation, and the defendant resists upon the 
ground that the lands or power sought to be 
taken are protected by the statute, the burden 
of proof is upon the defendant to bring the lands 
or water power within the provision of the stat- 
ute excepting them. Blue Ridge Interurban Ry. 
v. Hendersonville Light & Power Co., 171 N.C. 
314, 88 S.E. 245 (1916). 

Land Used in Developing Power. — A public 
service corporation, owning lands on one bank 
of stream, cannot condemn across the stream 
and take the water rights held in the stream by 
another public service corporation, when it ap- 
pears that the defendant holds its lands across 
the stream to supply power to operate its electric 
light and power plant, with which it is supplying 
such light and power to its patrons. Blue Ridge 
Interurban R.R. v. Oates, 164 N.C. 167, 80 S.E. 
398 (1913); Blue Ridge Interurban Ry. v. Hender- 
sonville Light & Power Co., 169 N.C. 471, 86S.E. 
296 (1915). 

Applied in Carolina Power & Light Co. v. Bow- 
man, 229 N.C. 682, 51 S.E.2d 191 (1949). 


§ 62-184. Dwelling house of owner, etc., may be taken under certain cases. 
— The dwelling house, yard, kitchen, garden or burial ground of the owner may 
be taken under G.S. 62-183 when the company alleges, and upon the proceedings 
to condemn makes it appear to the satisfaction of the court, that it owns or 
otherwise controls not less than seventy-five percent (75%) of the fall of the river 
or stream on which it proposes to erect its works, from the location of its 
proposed dam to the Head of its pond or reservoir; or when the Commission, upon 
the petition filed by the company, shall, after due inquiry, so authorize. Nothing 
in this section repeals any part or feature of any private charter, but any firm 
or corporation acting under a private charter may operate under or adopt any 
feature of this section. (1907, c. 74; 1917, c. 108; C. ¢. s. 1699; 1933, c. 134, ss. 
dgedyel OOS Cal LOD, Seals) 


§ 62-185. Condemnation on petition; parties’ interests only taken; no 
survey required. — When such telegraph, telephone, electric power or lighting 
company fails on application therefor to secure by contract or agreement such 
right-of-way for the purposes aforesaid over the lands, privilege or easement 
of another person or corporation, it is lawful for such company, first giving 
security for costs, to file its petition before the superior court for the county 
in tat said lands are situate, or into or through which such easement, privilege 
or franchise extends, setting forth and describing the parcels of land, privilege 
or easement over which the way, privilege or right of use is claimed, the owners 
of the land, easement or privilege, and their place of residence, if known, and 
if not known that fact shall be stated, and such petition shall set forth the use, 
easement, privilege or other right claimed, and must be sworn to, and if the use 
or right sought be over or upon an easement or right-of-way, it shall be sufficient 
to give jurisdiction if the person or corporation owning the easement or right-of- 
way be made a party defendant. 


Only the interest of such parties as are brought before the court shall be 
condemned in any such proceedings, and if the right-of-way of a railroad or 
railway company sought to be condemned extends into or through more counties 
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than one, the whole Atl and controversy may be heard and determined in one 


county into or throug 


which such right-of-way extends. 
It is not necessary for the petitioner to make any surve 


of or over the 


right-of-way, nor to file any map or survey thereof, nor to file any certificate 
of the location of its line by its board of directors. (1874-5, c. 203, s. 5; Code, s. 
ZOLO 1899 NC, 641s) 21 90a, Ca DOg sieve se 1D14::0.9., S..1700;°1963,°c: 1165, 


Sel.) 


Telegraph, etc., Company Alone Can File 
Petition. — The telegraph, etc., company alone 
has the right to file the petition in condemnation 
proceedings. The landowner is not given such 
right. Phillips v. Postal Tel. Cable Co., 130 N.C. 
518, 41 S.E. 1022 (1902). 

Condemnation Not Confined to Right-of- 
Way. — The power of condemnation is not con- 
fined to a right-of-way, delimited by surface 
boundaries, but may be extended to cutting of 
trees or removing obstructions outside of these 
boundaries when required for reasonable preser- 
vation and protection of their lines and other 
property. Yadkin River Power Co. v. Wissler, 
160 N.C. 269, 76 S.E. 267 (1912). 

No Entry Until Damage Paid. — A telegraph 
company seeking to condemn a right-of-way for 
its line cannot be authorized to enter into posses- 
sion and construct its line until the damages 
have been assessed and paid into court. Postal 
Tel. Cable Co. v. Southern Ry., 89 F. 190 
(W.D.N.C. 1898). 

Permanent Damage Awarded. — Permanent 
damages may be awarded a landowner who was 
injured by telegraph poles placed on his land. 
And the company then acquires an easement. 
Phillips v. Postal Tel. Cable Co., 180 N.C. 518, 41 
S.E. 1022 (1902); Lamberth v. Southern Power 
Co., 152 N.C. 371, 67 S.E. 921 (1910). 

Subsequent Purchaser May Recover Dam- 
ages. — A purchaser of land subsequent to the 
taking and erection thereon of a telegraph line 
may recover permanent damages for the ease- 
ment taken, and the telegraph company thereby 
acquires the easement and right to maintain its 
line thereon. Phillips v. Postal Tel. Cable Co., 1380 
N.C. 518, 41 8.E. 1022 (1902). 

Limitation of City Authority. — Authority 
granted by a city to the defendant electric com- 
pany to remove a shade tree in front of the plain- 
tiff’s home in order to put up its poles and wires 
does not justify the act of the defendant in 
removing the tree; the city has no power to de- 
prive the plaintiff of his own property for such 
purpose without compensation. Brown v. Elec- 
tric Co., 188 N.C. 533, 51 S.E. 62 (1905). 

When Jury Trial Necessary. — While or- 
dinarily a jury trial is not required in condemna- 
tion proceedings, except as to the assessment of 
damages, the general rule does not apply where 
the pleadings put at issue the quesiion as to 
whether the character of the lands is such as to 
be embraced within the right conferred, or with- 
in an exception to that right under the terms of 


a statute. Blue Ridge Interurban R.R. v. Oates, 
164 N.C. 167, 80 S.E. 398 (1918). 

Condemnation of Railroad Right-of-Way. — 
The words “right-of-way” are not used as synon- 
ymous with “easement,” but, as applied to rail- 
roads, they include in their meaning the strip of 
land over which the track is laid through the 
country, and which is used in connection there- 
with, whether the railroad company owns only 
an easement therein or the title in fee. Postal Tel. 
Cable Co. v. Southern Ry., 90 F. 30 (W.D.N.C. 
1898). 

Same — Petition Need Not State Railroad 
Company’s Tenure. — It is not necessary that 
a petition asking for the condemnation of a right- 
of-way over the right-of-way of a railroad should 
state by what tenure the railroad company 
holds. Postal Tel. Cable Co. v. Southern Ry., 89 
F. 190 (W.D.N.C. 1898). 

Same — Proceeding Does Not Affect Land- 
owner Not a Party. — Condemnation proceed- 
ing by a telegraph company against a railroad 
company to condemn the right-of-way, to which 
the landowner is not a party, gives no rights 
against the landowner, but gives rights only 
against the parties before the court. Phillips v. 
Postal Tel. Cable Co., 1380 N.C. 513, 41 S.E. 1022 
(1902). 

Limitation of Federal Statute. — The federal 
statute authorizing telegraph companies to con- 
struct their lines over and along any military or 
post roads of the United States does not give 
such companies the right to build their lines over 
the right-of-way of a railroad or other private 
property without the consent of the owner, or 
the condemnation of the right-of-way over such 
property in accordance with the laws of the state 
where situated. Postal Tel. Cable Co. v. Southern 
Ry., 89 F. 190 (W.D.N.C. 1898). 

Judgment Necessary to Give Vested Right 
under Prior Act. — In order to acquire a vested 
right under a statute to condemn lands, which 
has subsequently been repealed, it is necessary 
to show a finality by judgment in the proceed- 
ings before the later act has become effective; 
and where it appears that the summons was 
served in time, but that the prosecution bond, 
made a prerequisite by § 1-109, was not, no 
vested right in the former statute can be ac- 
quired by the further prosecution of the condem- 
nation proceedings. Blue Ridge Interurban R.R. 
v. Oates, 164 N.C. 167, 80 S.E. 398 (1918). 
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§ 62-186. Copy of penton to be served. — A copy of such petition, with a 
notice of the time and place the same will be presented to the superior court, 
must be served on the persons whose interests are to be affected by the 
proceeding at least 10 days prior to the presentation of the same to the said 
court. (1874-5; ¢: 203; s..6;.Code, s..2011;,1899, c..64, s..3; Rev.,:8,.1575; C:,S;, 
80170151 968hGe L1L6besials) 


Cross Reference. — As to failure to serve 
prosecution bond, see note to § 62-185. 


§ 62-187. Proceedings as under eminent domain. — The proceedings for the 
condemnation of lands, or any easement or interest therein, for the use of 
telegraph, telephone, electric power or lighting companies, the appraisal of the 
lands, or interest therein, the duty of the commissioners of appraisal, the right 
of either party to file exceptions, the report of commissioners, the mode and 
manner of ey ane the power and authority of the court or judge, the final 
judgment, and the manner of its entry and enforcement, and the rights of the 
company pending the appeal, shall be as prescribed in Article 2 entitled 
Condemnation Proceedings of the Chapter entitled Eminent Domain. (Code, s. 
20121809 eC 4.04 too CAOOL+hev.s: 1p 10; Guo nse 1102: L963, ¢. 1165.8. 18) 


Cross Reference. — As to eminent domain in nent domain proceedings on the part of tele- 


general, see § 40-1 et seq. 

Editor’s Note. — “Court or judge” has been 
substituted for “court of judge’ near the middle 
of this section. 

This section refers to proceedings subse- 
quent to the filing of the petition and the ser- 
vice of the required notices. In other words, it 
refers to the proceedings after the parties are 
all before the court. Hence § 40-12, as to filing 
and service, does not apply. Phillips v. Postal Tel. 
Cable Co., 180 N.C. 518, 41 S.E. 1022 (1902). 

Amendments to Eminent Domain Statute. — 
An earlier form of this section provided that emi- 


graph companies “shall be as prescribed in this 
chapter for condemning lands to the use of rail- 
road companies.” It was held that this provision 
incorporated into the telegraph statute the 
provisions of the railroad statute referred to, 
only as they existed at the time of the enactment, 
and not as thereafter amended. Postal Tel. Cable 
Co. v. Southern Ry., 89 F. 190 (W.D.N.C. 1898). 

Applied in Carolina Power & Light Co. v. 
Briggs, 268 N.C. 158, 150 S.E.2d 16 (1966); Duke 
Power Co. v. Parker, 18 N.C. App. 242, 196 
S.E.2d 5538 (1978). 


§ 62-188. Commissioners to inspect premises. — In considering the question 
of damages when the interest sought is over an easement, privilege or right-of- 
way, the commissioners may inspect the premises or rest their finding on such 
testimony as to them may be satisfactory. (1874-5, c. 2038, s. 9; Code, s. 2013; Rev., 
eo. Sit U5; el oOon Cb LOD, SL.) 


§ 62-185. Powers granted corporations under Chapter exercisable by 
persons, firms or copartnerships. — All the rights, powers and obligations 
given, extended to, or that may be exercised by any corporation or incorporated 
company under this Chapter shall be extended to and likewise be exercised and 
are hereby granted unto all persons, firms or copartnerships engaged in or 
HiHorized) by law to engage in the business herein described. Such persons, 
firms, copartnerships and corporations engaging in such business shall be 
subject to the provisions ‘ids requirements of the public laws which are 
applicable to others engaged in the same kind of business. (1939, c. 228, s. 3; 
1963, c. 1165, s. 1.) 


§ 62-190. Right of eminent domain conferred upon pipeline companies; 
other rights. — Any pipeline company WAP SROCHIE or conveying natural gas, 
gasoline, crude oil, coal in suspension, or other fluid substances by pipeline for 
the public for compensation, and incorporated under the laws of the State, or 
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foreign corporations domesticated under the laws of North Carolina, may 
exercise the right of eminent domain under the provisions of the Chapter, 
Eminent Domain, and for the purpose of constructing and maintaining its 
pipelines and other works shall have all the rights and powers given railroads 
and other corporations by this Chapter and acts amendatory thereof. Nothing 
herein shall prohibit any such pipeline company granted the right of eminent 
domain under the laws of this State from extending its pipelines from within 
this State into another state for the purpose of transporting natural gas or coal 
in suspension into this State, nor to prohibit any such pipeline company from 
conveying or transporting natural gas, gasoline, crude oil, coal in suspension, 
or other fluid substances from within this State into another state. All such 
pipeline companies shall be deemed public utilities and shall be subject to 
regulation under the provisions of this Chapter. (1937, c. 280; 1951, c. 1002, s. 
3; LOS taCwLU4o Seas OOo eC LOD eS ule) 


Cross References. — As to definition of 
“public utility” including pipeline company, see 
§ 62-3(23)a5. As to eminent domain in general, 
see § 40-1 et seq. 

Editor’s Note. — See 15 N.C.L. Rev. 364. 

For an article urging revision and recodifica- 
tion of North Carolina’s eminent domain laws, 
see 45 N.C.L. Rev. 587 (1967). 

Determining Market Value. — In deter- 
mining market value where a gas company has 
taken land for a pipeline, consideration of future 
uses to which the property is adapted and which 
are precluded by the taking, should be limited to 


those uses which are so reasonably probable as 
to have an effect on the present market value of 
the land, and purely imaginative or speculative 
value should not be considered. Public Serv. Co. 
v. Kiser, 9 N.C. App. 202, 175 S.E.2d 686 (1970). 

Measure of Damages. — The measures of 
damages to which the landowners were entitled 
for the taking of the easement by a gas company 
was the difference in the fair market value of the 
land immediately before the taking as compared 
to the fair market value of the land immediately 
after the taking. Public Serv. Co. v. Kiser, 9 N.C. 
App. 202, 175 S.E.2d 686 (1970). 


§ 62-191. Flume companies exercising right of eminent domain become 
common carriers. — All flume companies availing themselves of the right of 
eminent domain under the provisions of the Chapter Eminent Domain shall 
become common carriers of freight, for the purpose for which they are adapted, 
and shall be under the direction, control and supervision of the Commission in 
the same manner and for the same purposes as is by law provided for other 
common carriers of freight. (1907, c. 39, s. 4; C. S., s. 8517; 1933, c. 134, s. 8; 
W941 C97 es 7p. td05.C. | Looromis) 


Local Modification. — Duplin: 1911, c. 214. 
Cross Reference. — As to eminent domain in 
general, see § 40-1 et seq. 


§ 62-192. Map required for railroad condemnation. — (a) Whenever it shall 
become necessary to condemn any land for the purposes of a railroad, at the 
time that the summons for such condemnation is served there shall also be 
served by the railroad company a map showing how the line of the road is to 
be located on the land sought to be condemned, and a profile showing the depth 
of the cuts and the height of the embankments on the land so sought to be 
condemned, and at what points on such land such cuts and embankments are 
to be located. This section shall not apply to street railways. 

(b) Every railroad company shall, within a reasonable time after its road shall 
be constructed, cause to be made a map and profile thereof, and of the land taken 
or obtained for the use thereof, and shall file the same in the office of the 
Commission. Every such map shall be drawn on a scale and on paper to be 
designated by the Commission, and shall be certified and signed by the president 
or engineer of such company. (1871-2, c. 188, ss. 24, 41; Code, ss. 1952, 1977; 1898, 
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s. 3; Rev., ss. 2599, 2600; C. S., ss. 8471, 3472; 1938, c. 134, 


8831194156): 977S 20819680011 65.5:/15) 


Subsection (a) Mandatory. — The conditions 
of subsection (a) of this section must be complied 
with before any company can construct any part 
of its road. Durham & N.R.R. v. Richmond & 
D.R.R., 106 N.C. 16, 10 S.E. 1041 (1890). 

Same — Defect May Be Cured by Amend- 
ment. — The failure to serve a map and profile 
with the summons in condemnation proceedings 
may be cured by amendment. State v. Wells, 142 
N.C. 590, 55 S.E. 210 (1906). 

Purpose of Subsection (b). — By subsection 
(b) of this section railroad corporations are re- 
quired, within a reasonable time after their road 
is constructed, to file a map and profile of their 
route and of land condemned for its use with the 
Corporation Commission (now the Utilities Com- 
mission). But this is for the information of that 
body and is not required as a part of a correct 
and completed location. Fayetteville St. Ry. v. 
Railroad, 142 N.C. 423, 55 S.E. 345 (1906). 


clearly defined by the existence of an old 
roadbed which is entered on and staked out by 
the agents of the company, and the route so 
marked is approved and adopted by the directors 
as its permanent location, in such case a survey 
by engineers is not essential. Fayetteville St. Ry. 
v. Railroad, 142 N.C. 423, 55 S.E. 345 (1906). 

Profile Must Show “Fills” and “Cuts”. — 
The profile required to be filed by subsection (b) 
of this section must show whether there will be 
any “fills” or “cuts’’ on the land sought to be 
condemned. Kinston & C.R.R. v. Stroud, 132 
N.C. 4138, 48 S.E. 913 (1908). 

Railroad Completed before Subsection (b) 
Passed. — Where the railroad was completed 
through the locus in quo prior to the passage of 
subsection (b) of this section, it was not nec- 
essary to the validity of the location that a map 
of the route should be filed. Purifoy v. Richmond 
& D.R.R., 108 N.C. 100, 12 S.E. 741 (1891). 


Survey Unnecessary When Old Roadbed 
Adopted. — Where the line of a railroad is 


§§ 62-193 to 62-199: Reserved for future codification purposes. 


ARTICLE 10. 
Transportation in General. 


§ 62-200. Duty to transport freight within a reasonable time. — (a) It shall 
be unlawful for any common carrier of property doing business in this State to 
omit or neglect to transport within a reasonable time any goods, merchandise 
or other articles of value received by it for shipment and billed to or from any 
place in this State, unless otherwise agreed upon between the carrier and the 
shipper, or unless the same be burned, stolen or otherwise destroyed, or unless 
otherwise provided by the Commission. 

(b) Any common carrier violating any of the provisions of this section shall 
forfeit to the party aggrieved the sum of fifteen dollars ($15.00) for the first 
day and two dollars ($2.00) for each succeeding day of such unlawful detention 
or neglect where such shipment is made in carload lots, and in less quantities 
there shall be a forfeiture in like manner of ten dollars ($10.00) for the first day 
and one dollar ($1.00) for each succeeding day, but the forfeiture shall not be 
collected for a period exceeding 30 days. 

(c) In reckoning what is a reasonable time for such transportation, it shall be 
considered that such common carrier has transported freight within a 
reasonable time if it has done so in the ordinary time required for ana PORnE 
such articles of freight by similar carriers between the receiving and shipping 
stations. The Commission is authorized to establish reasonable times for 
transportation by the various modes of carriage which shall be held to be prima 
facie reasonable, and a failure to transport within such times shall be held prima 
facie unreasonable. This section shall be construed to refer not only to delay in 
starting the freight from the station where it is received, but to require the 
delivery at its destination within the time specified: Provided, that if such delay 
shall be due to causes which could not in the exercise of ordinary care have been 
foreseen or which were unavoidable, then upon the establishment of these facts 
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to the satisfaction of the court trying the cause, the defendant common carrier 
shall be relieved from any penalty for delay in the Siete aoe of freight, but 
it shall not be relieved from the costs of such action. In all actions to recover 
penalties against a common carrier under this section, the burden of proof shall 
be upon such carrier to show where the delay, if any, occurred. The penalties 
provided in this section shall be in addition to the damages recoverable for failure 
to transport within a reasonable time. 

(d) This section shall not apply to motor carriers of passengers. (Code, s. 1964; 
1899, c. 164, s. 2, subsecs. 2, 7; 1903, c. 444; c. 590, s. 8; c. 693; 1905, c. 545; Rev., 
ss. 1094), 263152632; 1907, ce. 211, 461; ©. S., ss. 1053, 3515, 3516; 1933, ¢..134, 


s. 8; 1941 c. 97; 1963, c: 1165, s21)) 


Cross Reference. — As to venue of action 
against railroad, see § 1-81. 


Editor’s Note. — Under this section as it 
formerly stood, a penalty was imposed for un- 
reasonable delay in the transportation of goods. 
Construing the statute in Alexander v. Atlantic 
Coast Line R.R., 144 N.C. 98, 56 S.E. 697 (1907), 
the court held that the term “transportation” did 
not include a delivery to consignee at the point 
of destination, and if goods shipped by a carrier 
had been properly placed at the point of destina- 
tion, no penalty was incurred under this section 
for a negligent delay in delivery from the car or 
warehouse of the carrier. Subsequently the 
legislature amended the statute so as to include 
delays in delivery after transportation had 
ceased. 


For a review of the history of legislative pen- 
alties for the refusal of railroads to transport 
freight, see Grocery Co. v. Railroad, 1386 N.C. 
396, 48 S.E. 801 (1904). 


Constitutionality of Section. — This secticn 
is in the nature of a police regulation and is con- 
stitutional and valid. Davis v. Southern Ry., 147 
N.C. 68, 60 S.E. 722 (1908); Owens v. Hines, 178 
N.C. 325, 100 8.E. 617 (1919). 


It does not deny to the carrier the equal pro- 
tection of the laws. Grocery Co. v. Railroad, 136 
N.C. 396, 48 S.E. 801 (1904); Rollins v. Seaboard 
Air Line Ry., 146 N.C. 158, 59 S.E. 671 (1907). 


Does Not Apply to Interstate Shipments. —- 
A penalty may not be recovered of the carrier 
of an interstate shipment for negligent delay in 
transportation under this section. Bivens Bros. 
v. Atlantic Coast Line R.R., 176 N.C. 414, 97 S.E. 
215 (1918). See also Hickory Marble & Granite 
Co. v. Southern Ry., 147 N.C. 53, 60 S.H. 719 
(1908). 


Same — Although Both Terminal Points in 
State. — A penalty under this section cannot be 
recovered for the failure of a railroad company 
to transport freight within a reasonable time, 
when the initial and terminal points are within 
the State, but the shipment necessarily passes 
into another state in transitu. Such is interstate 
commerce and cannot be interfered with by the 
State. Shelby Ice & Fuel Co. v. Southern Ry., 147 
N.C. 66, 60 S.E. 721 (1908). 


Carrier’s Common-Law Duty Unaltered. — 
This section does not supersede or alter the duty 
of carrier at common law, but merely enforces 
an admitted duty and superadds a penalty. Mere- 
dith v. Railroad, 137 N.C. 478, 50 S.E. 1 (1905). 

Section Strictly Construed. — This is a penal 
statute, and must be strictly construed. Alexan- 
der v. Atlantic Coast Line R.R., 144 N.C. 938, 56 
S.E. 697 (1907). 

“Ordinary Time” a Question for Jury. — The 
question of “ordinary time” for the trans- 
portation of freight by the carrier, in a suit for 
a penalty for failure to transport, under this sec- 
tion, is a question of fact for the jury. Skelby Ice 
& Fuel Co. v. Southern Ry., 147 N.C. 66, 60 S.E. 
721 (1908); Wall-Huske Co. v. Southern Ry., 147 
N.C. 407, 61 S.E. 277 (1908). 

In an action for the recovery of a penalty un- 
der this section, it was for the jury to find what 
was “ordinary” time, under the surrounding cir- 
cumstances, and whether the defendant trans- 
ported freight within such time; also, the amount 
of recovery. It is error for the trial court to in- 
struct the jury, if they believe the evidence, to 
answer the issue in a certain way or in a sum 
certain. Davis v. Southern Ry., 147 N.C. 68, 60 
S.E. 722 (1908). 

Same — No Fixed Rule. — This section does 
not fix a “hard and fast” rule in defining reason- 
able time. Jenkins v. Southern Ry., 146 N.C. 178, 
59 S.E. 6638 (1907). 

Same — Burden of Proof. — When the evi- 
dence discloses that the time taken by the rail- 
road company for transporting goods, etc., was 
prima facie reasonable as fixed by the statute, 
the question of reasonable time is one for the 
jury to measure by the statutory standard, the 
burden of procf being upon the plaintiff. Alexan- 
der v. Atlantic Coast Line R.R., 144 N.C. 93, 56 
S.E. 697 (1907). 

Same — Evidence. — In an action to recover 
the penalty given by this section, the burden of 
proof is on the plaintiff to show that the carrier 
failed to transport and deliver the goods within 
a reasonable time, which is defined to be the 
“ordinary time” required to transport and de- 
liver. This may be shown by proving the distance 
over which the goods are to be transported and 
the time consumed therein. From this evidence 
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the jury may, as a matter of common knowledge 
and observation, draw the conclusion whether, 
in view of the usual speed of freight trains, the 
time consumed, the distance, and other condi- 
tions, the carrier has failed to transport and de- 
liver within a reasonable time. Jenkins v. 
Southern Ry., 146 N.C. 178, 59 S.E. 663 (1907). 

Same — Illustrations. — When there was evi- 
dence that the time in transporting a certain 
shipment from one station to another only 25 
miles away, on the same railroad, was 12 days, 
the jury would be permitted, from their common 
observation and experience, to consider and de- 
termine the question of ordinary time between 
the two points, and, in the absence of explana- 
tion by defendant, fix the amount of wrongful 
delay. Rollins v. Seaboard Air Line Ry., 146 N.C. 
153, 59 S.E. 671 (1907). 

When it was admitted that certain articles 
were received by defendant, to be transported 
and delivered to plaintiff, the party aggrieved, 
the place of shipment and destination both being 
in the State, 58 miles apart, with but one inter- 
mediate point between them, and that the arti- 
cles were not delivered to plaintiff within 21 
days, the delay was unreasonable. Watson v. At- 
lantic Coast Line R.R., 145 N.C. 236, 59 S.E. 55 
(1907). 

Delay of Two Days at Initial Point and 48 
Hours at Intermediate Point — Former Law. 
— For cases construing a former provision mak- 
ing a delay of two days at the initial point and 
48 hours at one intermediate point for each 100 
miles prima facie reasonable, see Meredith v. 
Railroad, 187 N.C. 478, 50 S.E. 1 (1905); Davis 
& Hooks v. Atlantic Coast Line R.R., 145 N.C. 
207, 59 S.E. 58 (1907); Watson v. Atlantic Coast 
Line R.R., 145 N.C. 236, 59 S.E. 55 (1907); Jen- 
kins v. Southern Ry., 146 N.C. 178, 59 S.E. 663 
(1907); Wall-Huske Co. v. Southern Ry., 147 N.C. 
407, 61 S.E. 277 (1908); Blue Ridge Collection 
Agency v. Southern Ry., 147 N.C. 593, 61 S.E. 
462 (1908); Talley & Baughman, Inc. v. Atlantic 
Coast Line R.R., 198 N.C. 492, 152 S.E. 390 
(1930). 

When Transportation Ccases. — Trans- 
portation ceases when the duty of the carrier as 
a warehouseman commences, and in respect to 
freight transported in carload lots, when the car 
reaches destination and is placed for unloading. 
What particular parts of the carrier’s tracks and 
freight yards may be used for such purposes 
must of necessity be left to its discretion, but the 
car must be reasonably accessible and placed for 
delivery before transportation is fully ended. 
Brooks Mfg. Co. v. Southern Ry., 152 N.C. 665, 
68 S.E. 243 (1910). 

Transportation does not cease when a carload 
is placed by the carrier within the yard limits of 
the point of destination. Wall-Huske Co. v. 
Southern Ry., 147 N.C. 407, 61 S.E. 277 (1908). 

Negligent Default in Delivery. — This section 
extends the penalty to cases of negligent default 
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in the carrier’s making delivery of the freight to 
the consignee. Mitchell v. Atlantic Coast Line 
R.R., 183 N.C. 162, 110 S.E. 859 (1922). 

Delivery Does Not Have to Be on Private 
Tracks. — This section does not apply to a de- 
livery on the private tracks of a consignee, but 
to avoid the penalty it is required of the carrier 
to place for delivery a carload shipment on its 
track at destination at a place reasonably acces- 
sible. Brooks Mfg. Co. v. Southern Ry., 152 N.C. 
665, 68 S.E. 248 (1910). 

Duty to Notify Consignee. — Where a ship- 
ment of goods is delivered to a railroad company 
for transportation, the title vests in the con- 
signee, with the duty resting upon the carrier on 
the arrival of the goods at destination to notify 
the consignee and make delivery. This principle 
applies to a side-station when notification of ar- 
rival should have been given from a nearby sta- 
tion, and the inquiring consignee was there 
misinformed as to the arrival, and the car in the 
meanwhile was broken into and the shipment 
stolen. Acme Mfg. Co. v. Tucker & Nobles, 183 
N.C. 308, 111 S.E. 525 (1922). 

When Goods Travel over Several Lines. — 
When the initial carrier delivers goods to its con- 
necting carrier, necessary for them to be by it 
further transported to their destination, and an 
unreasonable delay occurs, without evidence as 
to which carrier was responsible for the delay, 
the defendant, the initial carrier, is liable for the 
entire delay, the burden of proof being upon it 
as the party having the evidence peculiarly with- 
in its own knowledge or possession. Watson v. 
Atlantic Coast Line R.R., 145 N.C. 236, 59 S.E. 
55 (1907). 

Same — Parties to Action. — Where an intra- 
state shipment of goods is transported over con- 
necting lines to its destination, it is proper for 
the trial court to make both roads parties to an 
action to recover the penalty for the failure to 
transport safely and within a reasonable time, 
the burden being upon each defendant to show 
that it had not failed in its duty. Sellars Hosiery 
Mills v. Southern Ry., 174 N.C. 449, 93 S.E. 952 
(1917). 

Who Is “Party Aggrieved”. — The plaintiff is 
entitled to recover the penalty as the “party ag- 
grieved,” under this section, for the defendant’s 
wrongfully failing to transport freight within a 
reasonable time, where the facts show that, 
from the attendant circumstances or terms of 
the agreement, he is the one whose legal right 
is denied and who is alone interested in having 
the transportation properly made. Cardwell v. 
Southern Ry., 146 N.C. 218, 59 S.E. 673 (1907). 

Same — Where Goods to Be Sold for Consig- 
nor’s Benefit. — The plaintiff may maintain his 
action against the defendant railroad company, 
under this section, for wrongful failure to trans- 
port certain goods received by the latter, and bill 
of lading issued by it to plaintiff, when it appears 
that plaintiff shipped the goods to be for his 
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benefit sold by the consignee, and that he (the 
plaintiff) was the one who alone acquired the 
right to demand the service to be rendered by the 
defendant, and was the party aggrieved. Rollins 
v. Seaboard Air Line Ry., 146 N.C. 153, 59 S.E. 
671 (1907). 

When the consignor ships goods to be sold for 
his own benefit, he is the “party aggrieved,” 
under this section, and the proper party plaintiff. 
Robertson v. Atlantic Coast Line R.R., 148 N.C. 
323, 62 S.E. 413 (1908). 

Same — Goods Not to Be Paid for until De- 
livery. — When the consignor had agreed with 
the consignee that the latter was only required 
to pay for the intrastate shipment when it 
reached its destination, the consignor may main- 
tain his action for delay in transitu, as the party 
aggrieved. Davis v. Southern Ry., 147 N.C. 68, 
60 S.E. 722 (1908). 

When by the contract or agreement between 
a vendor and vendee of goods, the goods are to 
be “received, inspected and weighed” by the 
vendee before any part of the purchase price is 
payable, the title does not vest in the vendee, and 
the vendor is the “party aggrieved’ within the 
meaning of this section. Elliott v. Southern Ry., 
155 N.C. 235, 71 S.E. 339 (1911). 

Same — Notice Immaterial. — When it is 
shown that the plaintiff is the “party ag- 
grieved,” under this section, it is of no impor- 
tance and bears in no way on the justice of 
plaintiffs demand or of defendant’s obligation, 
whether defendant knew who was the party ag- 
grieved, either at the inception of the matter or 
at any other time. Rollins v. Seaboard Air Line 
Ry., 146 N.C. 1538, 59 S.E. 671 (1907). 

The real “party aggrieved” is entitled to 
recover the penalty, under this section, irrespec- 
tive of the question of knowledge of or notice to 
the defendant. Cardwell v. Southern Ry., 146 
N.C. 218, 59 S.E. 673 (1907). 

Action Not Brought “on Relation of State”. 
— Under this section, the action for penalty is 
given directly to the party aggrieved, and is not 
required to be brought “on relation of the 
State.” If it were, failure to bring the action in 
such form would be a mere informality, which 
could be remedied by amendment. Robertson v. 
Atlantic Coast Line R.R., 148 N.C. 323, 62 S.E. 
413 (1908). 

Joinder of Actions. — An action for damages 
against a carrier for a lost shipment, and one for 
the penalty for unreasonable delay given by this 
section, do not merge into each other. They arise 
on contract and may be joined in the same action. 
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Robertson v. Atlantic Coast Line R.R., 148 N.C. 
323, 62 S.E. 413 (1908). 

Burden of Proof as to Destruction of Goods. 
— The burden of proof is on the carrier to show 
that it is relieved of the penalty prescribed by 
this section because the goods were burned, 
stolen or destroyed. That the goods were 
placed in defendant’s car by the initial carrier, 
that search had been made therefor, without 
stating how thorough, and the absence of 
evidence that the goods had since been seen, 
is no evidence that they were burned, stolen 
or destroyed. Robertson v. Atlantic Coast 
Line R.R., 148 N.C. 323, 62 S.E. 413 (1908). 

When Bill of Lading Not Presumptive Evi- 
dence. — When it was the consignor’s duty to 
load a car for shipment, which had been placed 
at its mill by the carrier, and the carrier’s agent 
gave a bill of lading upon the statement of the 
consignor that the car had been loaded, without 
being required to verify the statement, the bill 
of lading is not presumptive evidence of the re- 
ceipt of the contents of the car, and the question 
is an open one for the jury in a suit by the con- 
signee for the penalty for failure to deliver un- 
der this section. Peele & Copeland v. Atlantic 
Coast Line R.R., 149 N.C. 390, 63 S.E. 66 (1908). 

Sufficiency of Evidence on Motion for Non- 
suit. — Where a shipment of various articles 
was transported by the carrier to destination, 
and all were received by the consignee, except 
one of them, which was missing, and remained 
in the carrier’s warehouse beyond the statutory 
reasonable time, a motion for nonsuit was 
properly denied. Mitchell v. Atlantic Coast Line 
R.R., 183 N.C. 162, 110 S.E. 859 (1922). 

Issues. — An issue which presupposes a fail- 
ure on defendant’s part in its duty to transport 
freight, in an action for penalty under this sec- 
tion, is objectionable. Davis v. Southern Ry., 147 
N.C. 68, 60 S.E. 722 (1908). 

Verdict Incomplete. — Where it is estab- 
lished by the jury that a consignment of goods 
was carried to the delivering point by the carrier, 
which failed to deliver to the consignee, or to 
notify him, and the goods were lost while in its 
possession, the verdict is incomplete where there 
was no issue submitted as to whether the car- 
rier, which is a party to the action, was in default 
in not delivering the goods to the consignee. 
Acme Mfg. Co. v. Tucker & Nobles, 183 N.C. 303, 
111 S.E. 525 (1922). 

Applied in Alexander v. Atlantic Coast Line 
R.R., 144 N.C. 98, 56 S.E. 697 (1907). 


§ 62-201. Freight charges to be at legal rates; penalty for failure to deliver 
to consignee on tender of same. — All common carriers doing business in this 
State shall settle their freight charges according to the rate stipulated in the 
bill of lading, provided the rate therein stipulated be in conformity with the 
classifications and rates made and filed with the North Carolina Utilities 
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Commission in the case of intrastate shipments, by which classifications and 
rates all consignees shall in all cases be entitled to settle freight charges with 
such carriers; and it shall be the duty of such common carriers to inform any 
consignee of the correct amount due for freight according to such classification 
and rates. Upon payment or tender of the amount due on any shipment which 
has arrived at its destination according to such classification ane rates, such 
common carrier shall deliver the freight in question to the consignee. Any failure 
or refusal to comply with the provisions herr Shall subject such carrier so 
failing or refusing to liability for actual damages plus a penalty of fifty dollars 
($50.00) for each such failure or refusal, to be recovered by any consignee 
aggrieved by a suit in a court of competent jurisdiction. Provided, however, that 
this section shall not apply to motor carriers of passengers. (1905, c. 330, s. 1; 
Revesa2635;Gio. S.o0ls; 198snceloaese co l94imcx 97 s.. 521968 ;eeltoomss 


1.) , 


Cross References. — As to rates of public 
utilities, see § 62-130 et seq. As to venue of action 
against railroad, see § 1-81. 

Constitutionality of Section. — The penalty 
for failure of a common carrier to deliver 
freight, as prescribed by this section, shipped 
from beyond the State, after it has been un- 
loaded from its cars and while in the depot, is 
constitutional and not a burden upon inter- 
state commerce. Hockfield v. Southern Ry., 
150 N.C. 419, 64 S.E. 181 (1909); Jeans v. 
Seaboard Air Line Ry., 164 N.C. 224, 80 S.E. 
242 (1918). 

A railroad company owes it as a common-law 
duty to deliver freight upon tender of lawful 
charges by the consignee, and, in the absence of 
a conflicting regulation by Congress, this sec- 
tion, imposing a penalty upon default of the rail- 
road company therein, is constitutional and 
valid, and is an aid to, rather than a burden upon, 
interstate commerce. Harrill Bros. v. Southern 
Ry., 144 N.C. 582, 57 S.E. 383 (1907). 

Foreign Corporation Bound to Obey State 
Laws. — Where a railroad corporation chartered 
by another state leases a railroad chartered by 
this State, it is bound to observe and obey all 
laws of this State regulating the business of 
transportation. Hines & Battle v. Wilmington & 
W.R.R., 95 N.C. 434 (1886). 

Intrastate Rebilling of Interstate Shipment. 
— An interstate shipment of goods which was 
missent, bill of lading lost, and rebilled from one 
point in the State to another therein, in an intra- 
state shipment, and upon the carrier’s violating 
the provisions of this section, the penalty therein 
accrues. Hockfield v. Southern Ry., 150 N.C. 
419, 64 S.E. 181 (1909). 

Section Not Cumulative. — This section im- 
poses only one penalty for the refusal of the 
railroad company to deliver freight upon de- 
mand and tender of charges, and it is not 
cumulative upon more than one demand for the 
same offense. Harrill Bros. v. Southern Ry., 144 
N.C. 582, 57 S.E. 383 (1907). 

Consignee Must Produce Bill of Lading. — 
A consignee must produce, upon the carrier’s de- 
mand, a bill of lading for a prepaid shipment of 


goods in the carrier’s possession. Jeans v. Sea- 
board Air Line Ry., 164 N.C. 224, 80 S.E. 242 
(1918). 


Insufficient Notice to Consignee. — Notice 
given by a carrier of the arrival of goods to a 
transfer company in the habit of hauling consig- 
nor’s goods from the depot is not of itself suffi- 
cient notice to the consignee. Hockfield v. 
Southern Ry., 150 N.C. 419, 64 S.E. 181 (1909). 


Burden of Proving Reason for Refusal to 
Deliver. — Where the consignee brings his ac- 
tion to recover the value of a shipment of goods 
from the carrier, shows that the shipment was 
addressed to him, was prepaid, in the carrier’s 
possession at destination, and a demand for de- 
livery, the burden is on the carrier to show a 
valid reason for its refusal to deliver the ship- 
ment. Jeans v. Seaboard Air Line Ry., 164 N.C. 
224, 80 S.E. 242 (1918). 


No Liability for Unlawful Shipment. — A 
druggist who has not received a valid license to 
sell intoxicating liquors for the purposes and in 
the manner indicated, may not recover of the 
carrier the penalty provided by this section, for 
the failure to deliver such liquors to him for the 
purposes of sale, for such are unlawful and pro- 
hibited. Smith v. Southern Express Co., 166 N.C. 
155, 82 S.E. 15 (1914). 


Carrier Cannot Collect Storage for Illegal 
Detention. — A carrier cannot enforce collection 
of storage charges arising from its wrongful re- 
fusal to deliver goods to consignee. Hockfield v. 
Southern Ry., 150 N.C. 419, 64 S.E. 181 (1909). 


Agent Ignorant of Amount of Charges. — It 
is no defense to an action to recover a penalty 
for refusing to deliver shipment upon tender of 
freight charges by the consignee, for the defen- 
dant company to show its agents did not know 
the correct amount of the charges because of the 
defendant’s failure to file its schedule of rates. 
Harrill Bros. v. Southern Ry., 144 N.C. 582, 57 
S.E. 383 (1907). 


Rate When Smaller Cars Furnished. — 
Where a consignor requested two cars of a cer- 
tain standard size and the carrier furnished four 
cars of a smaller size the rate for the shipment 
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Applied in Atlantic Coast Line R.R. v. West 
Paving Co., 228 N.C. 94, 44 8.E.2d 523 (1947). 


must be the same. Yorke Furn. Co. v. Southern 
Ry., 162 N.C. 138, 78 S.E. 67 (1918). 


§ 62-202. Baggage and freight to be carefully handled. — All common 
carriers shall handle with care all baggage and freight placed with them for 
transportation, and they shall be liable in damages for any and all injuries to 
the baggage or freight of persons from whom they have collected fare or 
charged freight while the same is under their control. Upon proof of injury to 
baggage or freight in the possession or under the control of any such carrier, 
it shall be presumed that the injury was caused by the negligence of the carrier. 
This section shall not apply to motor carriers of passengers. (1897, c. 46; Rev., 


S.,2024.5; ee eO0LG. “| Oo Ca eLOOeSsela! 


Cross Reference. — As to conveying livestock 
in a cruel manner, see § 14-863. 

Delivery to Carrier Necessary to Fix Re- 
sponsibility. — To fix the responsibility for lost 
baggage upon a railroad company, either as a 
common carrier or warehouseman, a delivery, 
actual or constructive, including an acceptance 
by the company, is necessary; and in order to a 
valid delivery the general rule is that when bag- 
gage is taken by others to the station, and to 
places where baggage is usually received, some 
kind of notice must be given to the agent autho- 
rized to receive it. Williams v. Southern Ry., 155 
N.C. 260, 71 S.E. 346 (1911). 

Same — Estoppel. — The requisites of the 
general rule requiring delivery of baggage of a 
passenger to a railroad company in order to hold 
the company liable may become modified by a 
custom of the latter to consider and treat bag- 
gage as received when left at a given place, with- 
out further notice. Williams v. Southern Ry., 155 
N.C. 260, 71 S.E. 346 (1911). 

Stipulations Limiting Liability. — Stipula- 
tions upon a railroad ticket, limiting the liability 
of the carrier in a specified sum “unless a 
greater value has been declared by the owner 
and excess charge paid thereon at the time of 
taking passage,” and similar provisions in a bill 
of lading for the transportation of freight, are 
void as an attempt on the part of the carrier to 
contract against its own negligence. Cooper v. 
Norfolk S.R.R., 161 N.C. 400, 77 S.E. 339 (1918). 

A common carrier cannot contract with a pas- 
senger against the loss of baggage by its negli- 
gence. Thomas v. Southern Ry., 131 N.C. 590, 42 
S.E. 964 (1902). 

Liability for Articles Not Properly Baggage. 
— While the obligation of a carrier of passen- 
gers is limited to ordinary baggage, yet if it 
knowingly permits a passenger, either with or 
without payment of an extra charge, to take arti- 
cles as baggage which are not properly such, it 


will be liable for their loss or for damage to 
them, though it may have been without any 
fault. Trouser Co. v. Railroad, 189 N.C. 382, 51 
S.E. 973 (1905). 

When Liability as Carrier Ceases. — When 
the baggage has arrived at its destination and 
has been deposited at the usual or customary 
place of delivery and kept there a sufficient time 
for the passenger to claim and remove the same, 
the company’s liability as a common carrier 
ceases, and it is thereafter liable only as a ware- 
houseman, and bound to the use of ordinary 
care. Trouser Co. v. Railroad, 189 N.C. 382, 51 
S.E. 973 (1905). 

Liability When Passenger Not Carried. — 
When there is no partnership arrangements be- 
tween connecting lines of railroads, and a pas- 
senger buys a through ticket from a carrier to 
his destination on a connecting line, checks his 
trunk through to his destination and voluntarily 
returns to the starting point without going upon 
the road of the connecting lines, the latter car- 
rier is not liable as insurer of the contents of the 
trunk from larceny by reason of taking the trunk 
to its destination, storing it there in its baggage 
room until its return was requested and then 
forwarding it to the junctional point, without 
compensation. Kindley v. Seaboard Air Line Ry., 
151 N.C. 207, 65 S.E. 897 (1909). 

Baggage Not on Same Train. — The passen- 
ger’s right to a limited amount of baggage as a 
part of the consideration for the price of his 
ticket is upon the condition that the baggage 
accompany the passenger on the same train; and 
where without any default on the part of the 
carrier, its agent, without further charge, has 
the baggage forwarded on a later train, the car- 
rier’s liability is not that of an insurer, but of a 
gratuitous bailee, under the rule of the prudent 
man, and attaches only in instances of gross neg- 
ligence. Perry v. Seaboard Air Line Ry., 171 N.C. 
158, 88 S.E. 156 (1916). 


§ 62-203. Claims for loss or damage to goods; filing and adjustment. — (a) 
Every common carrier receiving property for transportation in intrastate 
commerce shall issue a bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it, or 
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by any carrier participating in the haul when transported on a through bill of 
lading, and any such carrier delivering said property so received and transported 
shall be liable to the lawful holder of said bill of lading or to any party entitled 
to recover thereon for such loss, damage, or injury, notwithstanding any 
contract or agreement to the contrary; provided, however, the Commission may, 
by regulation or order, authorize or require any such common carrier to establish 
and maintain rates related to the value of shipments declared in writing by the 
shipper, or agreed upon as the release value of such shipments, such declaration 
or agreement to have no effect other than to limit liability and recovery to an 
amount not exceeding the value so declared or released, in which case, any tariff 
filed pursuant to such regulation or order shall specifically refer thereto; 
provided further, that a rate shall be afforded the shipper covering the full value 
of the goods shipped; provided further, that nothing in this section shall deprive 
any lawful holder of such bill of lading of any remedy or right of action which 
such holder has under existing law; provided further, that the carrier issuing 
such bill of lading, or delivering such property so received and transported, shall 
be entitled to recover from the carrier on whose route the loss, damage, or injury 
shall have been sustained the amount it may be required to pay to the owners 
of such property. 


(b) Every claim for loss of or damage to property while in possession of a 
common carrier, including every express company or person doing an express 
business within the State, shall be adjusted and paid within 90 days after the 
filing of such claim with the agent of such carrier at the point of destination 
of such shipment, or point of delivery to another common carrier, by the 
consignee or at the point of origin by the consignor, when it shall appear that 
the consignee was the owner of the shipment Provided, that no such apts shall 
be filed until after the arrival of the shipment, or some part thereof, at the point 
of destination, or until after the lapse of a reasonable time for the arrival thereof. 


(c) In every case such common carrier shall be liable for the amount of such 
loss or damage, together with interest thereon from the date of the filing of the 
claim therefor until the payment thereof. Failure to adjust and pay such claim 
within the periods respectively herein prescribed shall subject each common 
carrier so failing to a penalty of fifty dollars ($50.00) for each and every such 
failure, to be Pace by any consignee aggrieved (or consignor, when it shall 
appear that the consignor was the owner of the property at the time of shipment 
and at the time of suit, and is, therefore, the party aggrieved), in any court of 
competent jurisdiction: Provided, that unless such consignee or consignor 
recover in such action the full amount claimed, no penalty shall be recovered, 
but only the actual amount of the loss or damage, with interest as aforesaid; 
and that no penalty shall be recoverable under the provisions of this section 
where claims have been filed by both the consignor and consignee, unless the 
time herein provided has elapsed after the withdrawal of one of the claims. 


(d) A check shall be affixed to every parcel of baggage when taken for 
transportation by the agent or servant of a common carrier, if there is a handle, 
loop or fixture so that the same can be attached upon the parcel or baggage so 
offered for transportation, and a duplicate thereof given to the Passenger or 
person delivering the same on his behalf. If such check be refused on demand, 
the common carrier shall pay to such passenger the sum of ten dollars ($10.00), 
to be recovered in a civil action; and further, no fare or toll shall be collected 
or received from such passenger, and if such passenger shall have paid his fare 
the same shall be refunded by the carrier. 


(e) If a passenger, whose bag has been checked, shall produce the check and 
his baggage shall not be delivered to him, he may by an action recover the value 
of such baggage. 
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(f) Causes of action for the recovery of the possession of the property shipped, 
for loss or damage thereto, and for the penalties herein provided for, may be 
united in the same complaint. 

(¢) This section shall not deprive any consignee or consignor of any other 
rights or remedies existing against common carriers in regard to freight charges 
or claims for loss or damage to freight, but shall be deemed and held as creating 
an additional say Hae such common carriers. 

(h) This section shall not eRe to motor carriers of passengers and only 
subsection (a) of this section shall apply to motor carriers of property. (1871-2, 
c. 188, s. 86; Code, s. 1970; 1905, c. 830, ss. 2, 4, 5; Rev., ss. 2628, 2634, 2635; 
1907; 6983219115 6713893 Co Se ss.5510,9524) 8525; 1947, c. 781; c. 1008, s. 27; 


1963, c. 1165, s. 1.) 

I. General Consideration. 
II. Connecting Carriers. 
III. Claim against Carriers. 
IV. Actions. 


I. GENERAL CONSIDERATION. 


Subsections (b) and (c) Must Be Strictly 
Construed and Followed. — Subsections (b) and 
(c) of this section are a penal statute, and in order 
to recover, the plaintiff must bring his case 
strictly within their terms. Watkins v. American 
Ry. Express Co., 190 N.C. 605, 130 S.E. 305 
(1925). 

The penalty imposed by subsection (c) is to 
enforce obedience to the mandate of the law by 
punishment of the carrier, and the statute must 
be strictly construed, requiring the consignee to 
bring his case clearly within its language and 
meaning. B.F. Eagles Co. v. East Carolina Ry., 
184 N.C. 66, 113 S.E. 512 (1922). 


Common-Law Remedies. — The common-law 
remedies of shippers and passengers are not 
taken away by the provisions of this Chapter. 
Bell v. Norfolk S.R.R., 163 N.C. 180, 79 S.E. 42 
(1913), and cases there cited. 


Action May Be Brought in Contract or Tort. 
— A person who has sustained injuries by rea- 
son of the failure of a railroad company to pro- 
vide proper means of transportation or operate 
its trains may bring an action on contract, or in 
tort, independent of the statute. Purcell v. Rich- 
mond & Danville R.R., 108 N.C. 414, 12 S.E. 954 
(1891); Virginia-Carolina Peanut Co. v. Atlantic 
Coast Line R.R., 155 N.C. 148, 71 S.E. 71 (1911). 


Parol Agreement to Ship Sufficient. — When 
a carrier has received goods for transportation 
over its own and a connecting line which were 
not delivered, and upon consignor’s parol re- 
quest it has them reshipped to the initial or start- 
ing point, the latter agreement for reshipment, 
though resting in parol, is sufficient in an action 
for damages to the goods occurring while in the 
carrier’s possession. Lyon v. Atlantic Coast Line 
R.R., 165 N.C. 148, 81 S.E. 1 (1914). 


Carrier Cannot Contract against Own Negli- 
gence. — A common carrier may relieve itself 
from liability as an insurer upon a contract 
reasonable in its terms and founded upon a valu- 
able consideration, but it cannot so limit its re- 


sponsibility for loss or damage resulting from its 
negligence. Mitchell v. Carolina Cent. R.R., 124 
N.C. 236, 32 S.E. 671 (1899); Everett v. Railroad, 
138 N.C. 68, 50 S.E. 557 (1905). 

Owner Cannot Refuse Damaged Goods. — 
Damages to a shipment of goods by a railroad 
company, caused by the carrier’s negligence, 
does not justify the owner in refusing to accept 
them on that account, unless the damages are 
sufficient to render the goods practically worth- 
less. He must accept the goods and sue for the 
damages upon the refusal of the carrier to pay 
them. Whittington v. Southern Ry., 172 N.C. 501, 
90 S.E. 505 (1916). 


II. CONNECTING CARRIERS. 


Duty Assumed by Carrier. — Where a carrier 
accepts goods for transportation, in the absence 
of a special contract, it assumes the duty of 
safely carrying, within a reasonable time, the 
goods to the end of its line, and delivering 
them in like condition to the connecting car- 
rier. Meredith v. Railroad, 137 N.C. 478, 50 
S.E. 1 (1905). 

Duration of Duty of Safe Carriage. — The 
duty of safe carriage attaches as the goods pass 
into the custody of each company and ceases 
only when they are safely delivered to its succes- 
sor. Lindley v. Richmond & D.R.R., 88 N.C. 547 
(1883). 

Burden of Proof as to Safe Delivery. — On 
proof that a carrier received goods in good condi- 
tion, the burden of proof rests upon such carrier 
to show delivery in the same condition to the 
next carrier or to the consignee, such proof be- 
ing peculiarly within its power. Meredith v. Rail- 
road, 1387 N.C. 478, 50 S.E. 1 (1905). 

Admissibility of Evidence. — To show that 
the freight was in good condition when it was 
delivered by the defendant to a connecting line, 
evidence that it is the custom of agents of such 
lines to examine freights before receiving them, 
and if found in good condition to forward them, 
and that such examination was made and for- 
warding was done, is admissible. Knott v. Ra- 
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leigh & Gaston R.R., 98 N.C. 73, 3 S.E. 735 
(1887). 

Prima Facie Case. — Where a shipment of 
goods is received by the consignee from the final 
carrier in bad condition, and there is evidence 
that this carrier received the goods from its con- 
necting carrier in good condition, a prima facie 
case of negligence is made out against the de- 
livering carrier, and presents sufficient evidence 
thereof to be submitted to the jury, with the 
burden of proof on it. Lyon v. Atlantic Coast 
Line R.R., 165 N.C. 148, 81 S.E. 1 (1914). 

Presumption of Damage. — Among connect- 
ing lines of railway, that one in whose hands 
goods are found damaged is presumed to have 
caused the damage and the burden is upon it to 
rebut the presumption. Morganton Mfg. Co. v. 
Ohio River & Charleston Ry., 121 N.C. 514, 28 
S.E. 474 (1897); Mitchell v. Carolina Cent. R.R., 
124 N.C. 236, 32 S.E. 671 (1899); Gwyn Harper 
Mfg. Co. v. Carolina Cent. R.R., 128 N.C. 280, 38 
S.E. 894 (1901). 

Same — Goods Found Damaged at Destina- 
tion. — When goods are shipped over several 
connecting lines of carriers and are found in a 
damaged condition at destination, there is a 
rebuttable presumption that the injury was neg- 
ligently inflicted by the last carrier. Boss v. At- 
lantic Coast Line R.R., 156 N.C. 70, 72 S.E. 93 
(1911). This is on the principle that as the carrier 
is peculiarly in a position to know the facts, the 
burden of proof should rest on it. Beville & Vans- 
tory v. Atlantic Coast Line R.R., 159 N.C. 227, 
74 S.E. 349 (1912). 

Liability for Negligence of Connecting Car- 
rier. — A railroad company whose line is one of 
several connecting roads between places from 
and to which freight is shipped, in the absence 
of a special contract, or proof of copartnership 
by which each of the connecting lines will 
become liable for the contracts of the others, is 
not responsible for damages for negligence oc- 
curring beyond its terminus. Knott v. Raleigh & 
Gaston R.R., 98 N.C. 73, 3 S.E. 735 (1887). 

But where two or more common carriers unite 
in forming an association creating a through line 
for the transportation of freight, payment of tar- 
iff charges to be made at the beginning or end 
of the transportation, with through bills of lad- 
ing, the freight charges to be divided according 
to the respective mileage of the companies, they 
become a copartnership and each line is liable for 
any damage resulting from delay or otherwise 
on any part of the through line, notwithstanding 
a provision in the bill of lading that each com- 
pany shall be liable only for loss or damage oc- 
curring on its own line. Rocky Mount Mills v. 
Wilmington & W.R.R., 119 N.C. 693, 25 S.E. 854 
(1896). 

Interstate Shipments. — The entire regula- 
tion of interstate commerce is under federal con- 
trol, and the penalty provided for by subsection 
(c) of this section for failure of a carrier to pay 
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a claim in the time prescribed does not apply to 
interstate shipments. See Morphis v. Southern 
Express Co., 167 N.C. 1389, 83 S.E. 1 (1914). The 
federal laws make the initial carrier liable for 
damages to a shipment over connecting lines. 
However, this does not relieve the intermediate 
or delivering carrier of responsibility for its own 
negligence, or prevent the State court from 
requiring the carriers to show which is responsi- 
ble for the damage. See Aydlett v. Norfolk 
S.R.R., 172 N.C. 47, 89 S.E. 100 (1916). And no- 
tice to damages to the initial carrier of an inter- 
state shipment of goods is sufficient notice to 
the connecting carrier. Gilikin & Edwards v. 
Norfolk S.R.R., 174 N.C. 137, 93 S.E. 469 (1917). 

Effect of Court Order Relieving Initial Car- 
rier. — While the initial carrier may also be held 
liable for damages to a shipment made over con- 
necting lines, a direction of the court relieving 
it from liability does not necessarily relieve the 
carrier whose negligence caused the damages. 
Gilikin & Edwards v. Norfolk S.R.R., 174 N.C. 
137, 93 S.E. 469 (1917). 


Ill. CLAIM AGAINST CARRIERS. 


Filing of Claim Prerequisite to Penalty. — 
A consignor of a shipment of goods is required 
by subsection (b) of this section to file his claim 
with the agent of the common carrier at the point 
of its origin, and this he must have done to main- 
tain his action against the carrier for the penalty 
prescribed for its failure to settle for its loss, or 
damage thereto, within 90 days, etc. Hamlet 
Grocery Co. v. Southern Ry., 170 N.C. 241, 87 
S.E. 57 (1915). 

In order to recover the penalty, the consignee 
must file his claim with the agent as the statute 
directs, and the filing thereof with another of the 
carrier’s agents is insufficient. B.F. Eagles Co. 
v. East Carolina Ry., 184 N.C. 66, 113 S.E. 512 
(1922). 

Carrier May Regulate Time of Filing. — A 
stipulation in a bill of lading denying the car- 
rier’s liability for damages unless written notice 
of such claim be filed within a specified period 
is in derogation of the common law, and while 
it will be upheld if reasonable, the burden of 
proof is on the carrier to show that it is. Phillips 
v. Seaboard Air Line Ry., 172 N.C. 86, 89 S.E. 
1057 (1916). 

A stipulation that claims must be filed in four 
months is reasonable. Culbreth v. Atlantic Coast 
Line R.R., 169 N.C. 728, 86 S.E. 624 (1915). An 
allowance of 60 days is reasonable, but an allow- 
ance of 30 days is unreasonable. Gwyn Harper 
Mfg. Co. v. Carolina Cent. R.R., 128 N.C. 280, 38 
S.E. 894 (1901). 

Filing Claim by Mail. — The essential things 
for the proper filing of the claim against the 
common carrier for damages, and for the pen- 
alty under the provisions of this section, being 
its delivery to and acceptance by the carrier’s 
designated agent, such filing is not restricted to 
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its manual delivery, but the same may be done 
through the agency of the United States mail. 
The delivery of the mail will be presumed. B.F. 
Eagles Co. v. East Carolina Ry., 184 N.C. 66, 113 
S.E. 512 (1922). 

Omission of Amount of Loss. — It is not re- 
quired that a claimant state the amount of his 
loss in his claim for damages against a carrier. 
McRary v. Southern Ry., 174 N.C. 563, 94 S.E. 
107 (1917). 

Necessity of Written Demand. — A penal 
statute is to be strictly construed, and the provi- 
sions of subsections (b) and (c) of this section are 
not complied with when oral demand is made, as 
such cannot be filed under the ordinary accep- 
tance of the word and does not afford the carrier 
the protection that a written demand would give. 
Thompson vy. Southern Express Co., 147 N.C. 
343, 61 S.E. 182 (1908). But failure to file a for- 
mal written demand is no bar to a recovery from 
the carrier of actual damages sustained. Hinkle, 
Craig & Co. v. Southern Ry., 126 N.C. 9382, 36 
S.E. 348 (1900); Kime v. Southern Ry., 153 N.C. 
398, 69 S.E. 264 (1910). 

Stipulations May Be Waived. — The stipula- 
tion in a livestock bill of lading requiring that 
notice in writing be given the carrier’s agent at 
destination, of claim for damages to the animals 
shipped, before they are removed or mingled 
with other animals, may be waived by the car- 
rier’s agent at the delivering point. T.W. New- 
born & Co. v. Louisville & N.R.R., 170 N.C. 205, 
87 S.E. 37 (1915). 

Connecting Carriers. — Where the second 
carrier in the connected line of shipment causes 
damages to the shipment by improperly loading 
it, it may not defeat an action to recover such 
damages, when the required notice within four 
months has been filed with and accepted without 
comment by it, on the ground that such notice 
had not been filed with the initial or final carrier 
under the terms of the contract of carriage. The 
doctrine of notice to the agent is applicable here. 
Aydlett v. Norfolk S.R.R., 172 N.C. 47, 89 S.E. 
1000 (1916). 

Interstate Shipments. — The federal stat- 
utes, while recognizing the right of the carrier 
to stipulate for the filing of claims within a 
reasonable period, provide that if the loss or 
damage is due to a delay in transit by negligence 
no notice shall be required as a condition prece- 
dent to recovery. Mann v. Fairfield & Elizabeth 
City Transp. Co., 176 N.C. 104, 96S.E. 731 (1918). 


IV. ACTIONS. 


Who May Bring Action. — Ordinarily the title 
to a shipment of goods by common carrier 
passes to the consignee upon their acceptance by 
the carrier, and he may sue for damages thereto 
in transit; but when it is shown that the con- 
signee refused to accept the damaged goods, and 
that the sale has been cancelled by consent, the 
consignor may maintain his action against the 
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carrier for damages. Aydlett v. Norfolk S.R.R., 
172 N.C. 47, 89 S.E. 1000 (1916). 

Joinder of Causes of Action. — A recovery 
of the value of a shipment of goods and the pen- 
alties for the refusal of the carrier to deliver and 
for the failure to settle the claim within the 
statutory period, may be united in the same ac- 
tion. Jeans v. Seaboard Air Line Ry., 164 N.C. 
224, 80 S.E. 242 (1913). 

Same — Issues Separate and Distinct. — In 
an action against a railroad company to recover 
damages to a shipment of goods and the penalty 
for the failure of defendant to pay the same 
within 90 days, as allowed by subsection (c) of 
this section, the issues raised are entirely sepa- 
rate and distinct from each other, and the trial 
judge may set aside the verdict on the second 
issue, and retain that on the first one, for a re- 
trial. Hussey v. Atlantic Coast Line R.R., 183 
N.C. 7, 110 S.E. 599 (1922). 

As to venue of action against railroad, see § 
1-81. 

Prima Facie Case. — In an action against the 
carrier for damages for the destruction of a ship- 
ment of freight by fire, a prima facie case is 
made out when the plaintiff shows the receipt of 
the freight for transportation and its nondeliv- 
ery. Everett v. Railroad, 188 N.C. 68, 50 S.E. 557 
(1905); Osborne v. Southern Ry., 175 N.C. 594, 
96 S.E. 34 (1918). 

Same — Limited Liability. — In cases of lim- 
ited liability, proof of shipment and loss or injury 
makes a prima facie case for the shipper, and 
then the burden is upon the carrier to show that 
the circumstances of the loss bring it within the 
excepted causes, and when this is shown, the 
burden still rests upon the carrier of showing 
that the loss or injury was not due to its own 
negligence. Mitchell v. Carolina Cent. R.R., 124 
N.C. 236, 32 S.E. 671 (1899). 

Plaintiff Must Prove Failure to Settle. — The 
burden is on plaintiff to show that the common 
carrier has failed to settle his claim in 90 days, 
etc., after written demand under the provisions 
of subsections (b) and (c) of this section, applying 
to intrastate shipments, and the prima facie case 
made out by showing the unreasonable delay in 
the delivery of the shipment is not sufficient. 
Watkins v. American Ry. Express Co., 190 N.C. 
605, 180 S.E. 305 (1925). 

Recovery Must Equal Claim. — In order to 
recover the penalty for failure to settle a claim 
for damages within 90 days, etc., the burden is 
on plaintiff to show that the amount of his 
recovery be at least equal to the amount of his 
written demand. Watkins v. American Ry. Ex- 
press Co., 190 N.C. 605, 130 S.E. 305 (1925). 

Settlement after Penalty Accrues. — The 
proviso that consignee must first recover the full 
amount claimed is only to protect the carrier 
against excessive demands and not to discour- 
age settlements for losses, and the plaintiff’s 
right to recover the penalty in such suits is not 
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lost by accepting settlement for damages for full 
amount claimed after the penalty had accrued. 
Rabon v. Atlantic Coast Line R.R., 149 N.C. 59, 
62 S.E. 743 (1908). 

Measure of Damages for Delay. — In the trial 
of an action against a railroad company for loss 
occasioned by its delay in transporting machin- 
ery shipped over its line by plaintiff which was 
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appeared that workmen employed by the plain- 
tiff were forced to remain idle, though under pay 
of plaintiff, the measure of plaintiff’s damages 
was the interest on the unemployed capital, the 
wages paid to workmen and such other costs and 
expenses incurred by plaintiff in consequence of 
the delay. Rocky Mount Mills v. Wilmington & 
W.R.R., 119 N.C. 698, 25 S.E. 854 (1896). 


engaged in equipping a cotton factory, where it 


§ 62-204. Notice of claims, statute of limitations for loss, damage or injury 
to property. — Any claim for loss, damage or injury to property while in the 
possession of a common carrier shall be filed by the claimant with the carrier 
in writing within nine months after the same occurred, and the cause of action 
with respect thereto shall be deemed to have accrued at the expiration of 30 days 
after the date of such notice, and action for the recovery thereon may be 
commenced immediately thereafter or at any time within two years after notice 
in writing shall have been given to the claimant by the adverse party that the 
claim or any part thereof specified in such notice has been disallowed, and 
neither party shall by rule, regulation, contract, or otherwise, provide for a 
shorter time for filing such claims or for commencing actions thereon than the 
period set out in this section. Provided, however, that this section shall not apply 
to motor carriers of passengers. (1947, c. 1008, s. 21; 1968, c. 1165, s. 1.) 


§ 62-205. Joinder of causes of action. — To expedite the settlement of claims 
between shippers and common carriers, a shipper may join in the same complaint 
against a common carrier any number of claims for overcharges, or a common 
carrier may join in the same complaint any number of claims against a shipper 
for acres whether such claims arose at the same time or in the course 
of shipments at different times; provided, that each such claim shall be so 
identified that the same and the allegations with respect thereto may be 
distinguished from other claims so starch in the complaint, and in cases in which 
the right of subrogation may be invoked the judgment shall specify the amount 
of recovery, if any, on each such claim. For the purpose of jurisdiction under 
this section the aggregate amount set out in the complaint shall be deemed the 
sum in controversy. Provided, however, that this section shall not apply to motor 
carriers of passengers. (1947, c. 1008, s. 20; 1963, c. 1165, s. 1.) 


§ 62-206. Carrier’s right against prior carrier. — Any common carrier shall 
have all the rights and remedies herein provided for against a common carrier 
from which it received the freight in question. Provided, however, that this 
section shall not apply to motor carriers of passengers. (1905, c. 330, s. 3; Rev., 
s. 2636; C. S., 8. 3526; 1963;'c: 1165, s. 1.) 


Cross Reference. — As to power of Utilities 
Commission to act as arbitrator in disputes be- 
tween carriers, see 8 62-40. 


§ 62-207. Regulation of demurrage. — (a) The Commission shall make rules 
and fix, establish or allow rates governing demurrage and storage charges by 
common carriers and shall make rules governing railroad companies in the 
placing of cars for loading and unloading. 


(b) No common carrier doing business in the State shall make any charge on 
account of demurrage while a car or other equipment, whether the same be 
refrigerated or not, is being loaded for shipment, until such car or such other 
equipment has remained at the place of loading for a period of time in excess 
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of that approved by the Commission as free time for such car or such other 
equipment. | 

(c) This section shall not apply to motor carriers of passengers. (19038, c. 342; 
Rev., s. 1100; Ex. Sess. 1918, c. 55; C. S., ss. 1057, 3527; 1933, c. 134, s. 8; 1941, 
6:1975/1963,) cil 165s als) 


§ 62-208. Common carriers to settle promptly for cash-on-delivery 
shipments; penalty. — Every common carrier which shall fail to make 
settlement with the consignor of a cash-on-delivery shipment, either by payment 
of the moneys stipulated to be collected upon the delivery of the articles so 
shipped or by the return to such consignor of the article so shipped, within 20 
days after demand made by the consignor and payment or tender of payment 
by him of the lawful charges for transportation, shall forfeit and pay to such 
consignor a penalty of twenty-five dollars ($25.00), where the value of the 
shipment is twenty-five dollars ($25.00) or less; and, where the value of the 
shipment is over twenty-five dollars ($25.00), a penalty equal to the value of the 
shipment; the penalty not to exceed fifty dollars ($50.00) in any case: Provided, 
no penalty shall be collectible where the shipment, through no act of negligence 
of the common carrier is burned, stolen or otherwise destroyed: Provided 
further, that the penalties here named shall be cumulative and shall not be in 
derogation of any right the consignor may have under any other provision of 
law to recover of the common carrier damages for the loss of any cash-on- 
delivery shipment or for negligent delay in handling the same. Provided, 
however, that this section shall not apply to motor carriers of passengers. (1909, 
CHOOOs Or pes oD Us 41904) Cel LGDas, Sy) 


§ 62-209. Sale of unclaimed baggage or freight; notice; sale of rejected 
property; escheat. — (a) Any common carrier which has had in its possession 
on hand at any destination in this State any article whether baggage or freight, 
for a period of 60 days from its arrival at destination, which Sati carrier cannot 
deliver because unclaimed, may at the expiration of said 60 days sell the same 
at public auction at any point where in the opinion of the carrier the best price 
can be obtained: Provided, however, that notice of such sale shall be mailed to 
the consignor and consignee, by registered or certified mail, if known to such 
carrier, not less than 15 days before such sale shall be made; or if the name and 
address of the consignor and consignee cannot with reasonable diligence be 
ascertained by such carrier, notice of the sale shall be published once a week 
for two consecutive weeks in some newspaper oi general circulation published 
at the point of sale: Provided, that if there is no such paper published at such 
point, the publication may be made in any paper having a general circulation 
in the State: Provided further, however, that if the nondelivery of said article 
is due to the consignee’s and consignor’s rejection of it, then such article may 
be sold by the carrier at public or private sale, and at. such time and place as 
will in the carrier’s judgment net the best price, and this without further notice 
to either consignee or consignor, and without the necessity of publication. 

(b) Where the article referred to in this section is live freight, or perishable 
freight, or freight of such low value as would not bring the accrued 
transportation and other charges if held for 60 days as provided in this section, 
the common carrier may, with or without advertisement, sell the same in such 
manner and at such time and place as will in its judgment best protect the 
interests of the carrier, the consignor and the consignee, and whenever 
practicable the consignor and consignee shall be notified of the proposed sale 
of such freight. 

(c) The common carrier shall keep a record of the articles sold and of the prices 
obtained therefor, and shall, after deducting all charges and the expenses of the 
sale, including advertisement, if advertised, pay the balance to the owner of such 
articles on demand therefor made at any time within five years from the date 
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of the sale. If no person shall claim the surplus within five years, such surplus 
shall be paid to the University of North Carolina. 
(d) This section shall not apply to motor carriers of rae oe (1871-2, c. 188, 


S..00; Codeyse lusiseReve sc. 2os9nLOolNcn 24, .ss.1°2,.3; 


CablOboesmle 


Cross Reference. — As _ to. unclaimed 
personalty escheating to the University of North 
Carolina, see § 116A-4. 

Editor’s Note. — For decisions under former 


S., S. 8534; 1963, 


Norfolk S.R.R. v. New Bern Iron Works & Sup- 
ply Co., 172 N.C. 188, 90 S.E. 149 (1916); Hollo- 
man v. Southern Ry., 172 N.C. 372, 90 S.E. 292 
(1916). 


statute relating to sale of unclaimed freight, see 


§ 62-210. Discrimination between connecting lines. — All common carriers 
subject to the provisions of this Chapter shall afford all reasonable, proper and 
equal facilities for the interchange of traffic between their respective lines and 
for the forwarding and delivering of passengers and freight to and from their 
several lines and those connecting therewith, and shall not discriminate in their 
rates, routes and charges against such connecting lines, and shall be required 
to make as close connection as practicable for the convenience of the traveling 
public. Common carriers shall obey all rules and regulations made by the 
Commission relating to trackage. Irregular route motor carriers shall 
interchange traffic only with the approval of the Commission. Provided, 
however, that this section shall not apply to motor carriers of passengers. (1899, 
Cala saz) They es lUSS, Gro. S.Ll01 1965.C..1364 .8..8; 1935, ¢. 2585 1941s 
CrUT SLOG S scat Goess Ly) 


Editor’s Note. — As to the practice of specify- at a certain station on its road at a certain 


ing in published tariffs particular routes formed 
with connecting carriers, see 13 N.C.L. Rev. 364. 

Declaratory of Common Law. — A similar 
section in the act creating the former Railroad 
Commission was held, in Atlantic Express Co. v. 
Wilmington & W.R.R., 111 N.C. 468, 16 S.E. 393 
(1892), to be merely declaratory of the common 
law, and not to enlarge its scope. 

Commission May Require Trains to Make 
Connection. — The Commission has power to 


schedule time, so as to connect with the train of 
another company. Corporation Comm’n vy. Rail- 
roag. lor NG. 1, 49.8.E. 191 (1904). 

Express Facilities. — A railroad company is 
not compelled to furnish express facilities to an- 
other to conduct an express business over its 
road the same as it provides for itself or affords 
to any other express company. Atlantic Express 
Co. v. Wilmington & W.R.R., 111 N.C. 463, 16 
S.E. 393 (1892). 


require a railroad company to have a train arrive 


§ 62-211. Regulating shipment of flammable substances. — The 
Commission is authorized and empowered to adopt and promulgate rules for the 
shipment of flammable and explosive articles, cotton which has been partially 
consumed by fire, and such other like articles as in its opinion may render 
transportation dangerous. After the promulgation of such rules, no common 
carrier shall be required to receive or transport any such articles except when 
tendered in accordance with the said rules; nor shall such common carrier be 
liable for any penalty for refusal to receive such articles for shipment until all 
the rules prescribed by the Commission in regard to the shipment of the same 
shall be complied with. Provided, however, that this section shall not apply to 
motor carriers of passengers. (1907, c. 471, s. 1; C. S., s. 1056; 1933, c. 134, s. 
S04 ec. Oy a O65 ara ObeBie 1+) 


The Commission is particularly authorized 
to regulate the carriage of inflammable articles 
as freight. Tilley v. Norfolk & W. Ry., 162 N.C. 
37, T7 S.E. 994 (1918). 
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§§ 62-212 to 62-219: Reserved for future codification purposes. 


ARTICLE 11. 
failroads. 


§ 62-220. Powers of railroad corporations. — Every railroad corporation 


shall have power: 


(1) To Survey and Enter on Land. — To cause such examination and surveys 
for its proposed railroad to be made as may be necessary to the selection 
of the most advantageous route; and for such purpose, by its officers 
or agents and servants, to enter upon the lands or waters of any person, 
but subject to responsibility for all damages which shall be done 


thereto. 


Cross Reference. — As to right of entry on 
land, see § 40-3. 

Editor’s Note. — For article on remedies for 
trespass to land in North Carolina, see 47 N.C.L. 
Rev. 334 (1969). 

Conflicting Locations. — As between two 
railroad companies the first location belongs to 


that company which first defines and marks its 
route and adopts the same for its permanent 
location by authoritative corporate action. 
Fayetteville St. Ry. v. Railroad, 142 N.C. 423, 55 
S.E. 345 (1906). 


(2) To Condemn Land under Eminent Domain. — To appropriate land and 
rights therein by condemnation, as provided in the Chapter Eminent 


Domain. 


Cross References. — As to condemnation by 
right of eminent domain, see § 40-2 et seq. As to 
amount of land which may be condemned, see 8 
40-29. 

Editor’s Note. — Since railroads are quasi- 
public corporations they are given by the State 
the power to take, by proper proceedings the 
necessary lands upon which to build their roads. 
Nor will the courts enjoin a railroad corporation 
from condemning land for a public purpose on 
the ground that the corporation was irregularly 
organized. In Powers v. Hazelton, etc., R. Co., 
33 Ohio St. 429 (1878), it was held that a land- 
owner could not be permitted to prove, as a 
defense to condemnation proceedings instituted 
by a regularly organized railroad corporation, 
that the company was incorporated not for a 
public use, but for the private purposes of the 
corporators only, and that there was no public 
necessity for the road. See Wellington & Po- 
wellsville R.R. v. Cashie & C.R.R. & Lumber Co., 
114 N.C. 690, 19 S.E. 646 (1894). 

For an article urging revision and recodifica- 
tion of North Carolina’s eminent domain laws, 
see 45 N.C.L. Rev. 587 (1967). 

A railroad corporation has the power of emi- 
nent domain under §§ 40-2(1) and 40-5. North 


Carolina State Hwy. Comm’n v. Farm Equip. 
Co., 281 N.C. 459, 189 S.E.2d 272 (1972). 

When a railroad corporation obtains land in 
condemnation proceedings it procures merely 
an easement to be used only for railroad pur- 
poses. Condemnation is not to be used as a 
means of acquiring property for the benefit of 
the corporation. It has no right or authority to 
use or let the property for private or nonrailroad 
purposes. Such a right-of-way is an easement for 
railroad purposes and does not deprive the 
owner of the fee or its use for purposes not 
inconsistent with its use for railroad pur- 
poses. North Carolina State Hwy. Comm’n 
v. Farm Equip. Co., 281 N.C. 459, 189 S.E.2d 
ota tota). 

Land May Be Taken from Another Railroad. 
— Land acquired by one railroad company under 
a legislative grant of the right of eminent do- 
main, and not necessary for the exercise of its 
franchise or the discharge of its duties, is liable 
to be taken under the law of eminent domain for 
the use of another railroad company. North 
Carolina & R. & D.R.R. v. Carolina Cent. Ry., 83 
N.C. 489 (1880). 


(3) To Take Property by Grant. — To take and hold such voluntary grants 
of real estate and other property as shall be made to it to aid in the 
construction, maintenance and accommodation of its railroad; but the 
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real estate received by voluntary grant shall be held and used for the 


purposes of such grant only. 


Editor’s Note. — Railroads can acquire real 
estate only by statutory authority. In 1 Elliott 
on Rys., sec. 390, the general principle is stated 
as follows: “The rule is well established that a 
railroad corporation cannot acquire and hold 
lands for any purposes except such as are autho- 
rized by statute. The authority must be con- 
ferred by legislation or it does not exist. It is, 
however, not necessary that the authority 
should be expressly conferred. It may be im- 
plied.”’ See Wallace v. Moore, 178 N.C. 114, 100 
S.E. 287 (1919). 


Extending User of Right-of-Way. — While a 
railroad can use only the part of its right-of-way 
actually occupied, whenever the necessities of 
the company require it, it can extend its user of 
the right-of-way to the extent of the statutory 
right for additional tracks or other railroad pur- 
poses. Railroad v. Olive, 142 N.C. 257, 55 S.E. 
2638 (1906); Atlantic Coast Line R.R. v. Bunting, 
168 N.C. 579, 84 S.E. 1009 (1915); Tighe v. Sea- 
board Air Line R.R., 176 N.C. 239, 97 S.E. 164 
(1918). 


(4) To Purchase and Hold Property. — To purchase, hold and use all such 
real estate and other property as may be necessary for the construction 
and maintenance of its railroad, the stations and other accommodations 


necessary to accomplish the object of its incorporation. 


Cross References. — As to adverse posses- 
sion of property owned by a railroad, see § 1-44. 
As to presumption of abandonment of railroad 
right-of-way, see 8 1-44.1. 

A railroad corporation is without power to 
acquire and hold real estate except by 
statutory authority, either expressly conferred 
or necessarily implied from the powers con- 
tained in the charter or arising to it under the 
general laws. North Carolina State Hwy. 
Comm’n v. Farm Equip. Co., 281 N.C. 459, 189 
S.E.2d 272 (1972). 


A conveyance of land for use as a railroad 
right-of-way by deed in regular form of bargain 
and sale, reciting a valuable consideration, is 
presumptively a deed of purchase within the 
meaning of this section and must be interpreted 
as an ordinary deed, so that when the granting 
clause is sufficient in form to convey the fee 
simple and the habendum and warranties are in 
harmony therewith, it conveys the fee and not 
a mere easement. McCotter v. Barnes, 247 N.C. 
480, 101 S.E.2d 330 (1958). 


(5) To Grade and Construct Road. — To lay out its road, not exceeding 100 
feet in width, and to construct the same; to take, for the purpose of 
cuttings and embankments, as much more land as may be necessary 
for the proper construction and security of the road; anc. to cut down 
any standing trees that may be in danger of falling on the road, making 
compensation therefor as provided in the Chapter Eminent Domain. 


Cross Reference. — See 8 40-29. 
Change of Grade. — A railroad company has 
a right to change the grade of its roadbed or to 


remove it to any point on its right-of-way. Brink- 
ley v. Railroad, 1385 N.C. 654, 4’’ S.E. 791 (1904). 


(6) To Intersect with Highways and Waterways. — To construct its road 
across, along or upon any stream, watercourse, street, highway, 
turnpike, railroad or canal which the route of its road shall intersect 
or touch; but the company shall restore the stream, watercourse, street, 
highway or turnpike, thus intersected or touched, to its former state 
or to such state as not unnecessarily to impair its usefulness. Nothing 
in this Chapter shall be construed to authorize the erection of any 
bridge or any other construction across, in or Over any stream or lake 
navigated by motor boats commensurate in size to sailboat, or sailboats 
or vessels, at the place where any bridge or other obstructions may be 
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proposed to be placed, nor to authorize the construction of any railroad 
not already located in, upon or across any streets in any municipality 
without the assent of such municipality. 


Cross References. — As to the power of the 
Utilities Commission to regulate crossings, see 
§ 62-237. As to the duty of railroads to construct 
and maintain bridges which it has necessitated 
building, see 88 136-75 and 186-78; as to duty to 
provide cattle guards, see § 62-226. 

Editor’s Note. — For note on misuse of rail- 
road right-of-way, see 29 N.C.L. Rev. 312. 

Duty to Public. — While railroad corporations 
are given the right and power to construct their 
roads across streets, highways, etc., they must 
maintain a safe and convenient crossing there, 
making it, as far as they can, as safe and conve- 
nient to the public as it would have been had the 
railroad not been built. Raper v. Wilmington & 
W.R.R., 126 N.C. 568, 36 S.E. 115 (1900). 

Duty When Railroad Changes Grade of 
Street. — Where a railroad accepts the benefits 
or statutory authorization and changes the 
grade of a street or highway it must assume and 
comply with the burden imposed and restore the 
street to a useful condition. If, to meet the bur- 
den so imposed, it becomes necessary to go 
beyond the railroad right-of-way and change the 
grade of a street, thereby impairing access of an 
abutting property owner, compensation must be 
paid for the diminution in value resulting from 
the denial of access. Thompson v. Seaboard Air 
Line R.R., 248 N.C. 577, 104 S.E.2d 181 (1958). 


Whole Street Cannot Be Appropriated. — In 


Seaboard Air Line Ry. v. City of Raleigh, 219 F. 
573 (E.D.N.C. 1914), it is said: “It is doubtful 
whether the language of the section can be con- 
strued to authorize the exclusive appropriation 
of the street. The sidewalk is a portion of the 
street appropriated to the use of pedestrians. To 
construe the grant of the right to construct its 
road ‘across, along, or upon’ a street, always of 
much greater width than a railroad track and the 
crossties, as a grant of the right to occupy the 
entire street or sidewalk, is not permissible in 
the light of the recognized rule of construction 
of such grants of power.” 

Assent of City an Essential Power. — The 
assent to the use of the street by a railroad com- 
pany is often a most essential power, necessary 
to be used for the benefit of the people of the 
city. Griffin v. Southern Ry., 150 N.C. 312, 64 
S.E. 16 (1909). 

When Court Cannot Review Grant. — The 
action of the board of aldermen in authorizing 
a railroad company to use a certain street for 
legitimate railroad purposes, the laying and use 
of tracks, etc., when the statutory power is 
given, is not reviewable by the courts at the in- 
stance of an owner of land on the street, claim- 
ing that some other street should have been so 
used. Griffin v. Southern Ry., 150 N.C. 312, 64 
S.E. 16 (1909). 


(7) To Intersect with Other Railroads. — To cross, intersect, join and unite 
its railroad with any other railroad at any point on its route and upon 


the grounds of such other railroad, wit 


the necessary turnouts, 


sidings, switches and other conveniences in furtherance of the object 
of its connections. Every company whose railroad is or shall be 
hereafter intersected by any other railroad shall unite with the owners 


of such other railroad in formin 


such intersections and connections 


and grant the facilities aforesaid, and if the two corporations cannot 
agree upon the amount of compensation to be made therefor, or the 
points and manner of such crossings and connections, the same shall 
be ascertained and determined by the Commission. 


Cross Reference. — As to appointment of 
commissioners, see § 40-11 et seq. 

Railroad Decides Necessity of Intersection. 
— Where a railroad company has a right to con- 
demn a way across the track of another company 
to manufacturing plants for a spur track to 
which the other company also has its siding, in 
competition for freight, the question whether it 
is necessary for the plaintiff company to build 
its spur is one in its discretion; and controversies 
as to whether the defendant could and would 
shift the plaintiff’s cars on its own track advan- 


tageously to the plaintiff, and for a reasonable 
charge, are immaterial. Virginia & C.S.R.R. v. 
Seaboard Air Line R.R., 161 N.C. 531, 78 S.E. 68 
(1918). 

No Restriction of Right Except Voluntary. 
— A railroad company having the power of con- 
demnation across the road of another company 
should exercise this right with regard to the con- 
venience of both parties and with as little inter- 
ference with the use of the other party of its own 
track as can be obtained without a great increase 
in its cost and inconvenience. But the courts can- 
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not restrict this right to be exercised by a rail- 
road to cases in which the courts may approve 
its reasonableness or expediency. Virginia & 
C.S.R.R. v. Seaboard Air Line Ry., 165 N.C. 425, 
81 S.E. 617 (1914). 

Agreement or Condemnation Necessary for 
Entry. — Under this section one road cannot 
enter on the right-of-way of another for the pur- 
pose of connecting therewith without previous 
agreement, or condemnation proceedings. Rich- 
mond & D.R.R. v. Durham & N. Ry., 104 N.C. 
658, 10 S.E. 659 (1889). 

Parol Agreement Ineffectual. — A_ parol 
agreement to allow one railroad company to ex- 
tend its track on the right-of-way of another, for 
the purpose of connecting therewith, is a mere 
license, revocable at the will of the licensor, and 
will not operate as an estoppel although the li- 
censee has entered and made_ valuable 
improvements. Richmond & D.S.R.R. v. Durham 
& N. Ry., 104 N.C. 658, 10 S.E. 659 (1889). 

One railroad company will not be allowed to 
preclude competition by another in a particular 
area by arbitrarily refusing such other railroad 
reasonable use of its right-of-way and trackage. 
Seaboard Air Line R.R. v. Atlantic Coast Line 
R.R., 240 N.C. 495, 82 S.E.2d 771 (1954). 

Use of Common Trackage. — The right of 
each of two railroads to equal use of common 
trackage does not mean identical use, and where 
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one of them constructs a spur from its indepen- 
dent line to serve a certain area adjacent to such 
line, but the common trackage is used by it in its 
Operation serving such spur, the other has the 
right to construct and use a spur from the com- 
mon trackage when this is the sole feasible 
means it has to serve industries in the same area, 
provided such operations will not impair the use 
of the common trackage by the other. Seaboard 
Air Line R.R. vy. Atlantic Coast Line R.R., 240 
N.C. 495, 82 S.E.2d 771 (1954). 

Railroad companies forming corporation to 
provide common trackage held entitled to equal 
use of such trackage. Seaboard Air Line R.R. v. 
Atlantic Coast Line R.R., 240 N.C. 495, 82 S.E.2d 
771 (1954). 

Turnouts, Sidings and Switches. — In the 
absence of express statutory or charter autho- 
rization, the power to construct a railroad in- 
cludes authority to construct such spur, 
industrial, switching and other auxiliary tracks 
as may be necessary to serve the public needs 
along or near the main line. Seaboard Air Line 
R.R. v. Atlantic Coast Line R.R., 240 N.C. 495, 
82 S.E.2d 771 (1954). 

Railroads have authority under this section to 
provide “turnouts, sidings, and switches’ to 
serve industrial plants along or near their main 
lines. Seaboard Air Line R.R. v. Atlantic Coast 
Line R.R., 240 N.C. 495, 82 8.E.2d 771 (1954). 


(8) To Transport Persons and Property. — To take and convey persons and 
property on its railroad or by water by the power or force of steam, 
electricity, or by any other power, and to receive compensation therefor. 


Cross References. — As to railroad’s duty to 
transport, see § 62-234. As to power of Utilities 
Commission to prevent discrimination in service 
and charges, see § 62-140. 

Charter May Confer Right to Lease. — The 
charter of a railroad company conferring the 


right to transport passengers and freight, and 
giving the power to “farm out” the right of 
transportation, authorizes the company to exe- 
cute a valid lease of its property and franchises 
to another railroad company. Hill v. Railroad, 
143 N.C. 539, 55 S.E. 854 (1906). 


(9) To Erect Stations and Other Buildings. — To erect and maintain all 
necessary and convenient buildings, stations, fixtures and machinery 
for the accommodation and use of its passengers, freight and business. 


Cross Reference. — As to power of railroad 
companies to condemn land for union depots, see 
§ 40-4. 


(10) To Borrow Money, Issue Bonds and Execute Mortgages. — From time 
to time to borrow such sums of money as may be necessary for 
completing and finishing or operating its railroad, to issue and dispose 
of its bonds for any amount so borrowed, to mortgage its corporate 
property and franchises and to secure the payment of any debt 
contracted by the company for the purposes aforesaid; and the directors 
of the company may confer on any holder of any bond issued for money 
borrowed, as aforesaid, the right to convert the principal due or owing 
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thereon into stock of such company at any time under such regulations 
as the directors may see fit to adopt. 


Cross Reference. — As to control of Utilities 
Commission over pledge of assets, issuing 
securities, etc., see § 62-160 et seq. 

Corporation Has Power to Issue Bonds. — 
A railroad corporation has power to contract 


power must also have power to acknowledge its 
indebtedness under its corporate seal, i.e., to 
make and issue its bonds. Commissioners of 
Craven v. Atlantic & N.C.R.R., 77 N.C. 289 
(1877). 


debts, and every corporation possessing such 


(11) To Lease Rails. — To lease iron rails to any person for such time and 
upon such terms as may be agreed on by Ne contracting parties, and 
upon the termination of the lease by expiration, forfeiture or surrender, 
to take possession of and remove the rails so leased as if they had never 
been laid. 

(12) To Establish Hotels and Eating Houses. — To purchase, lease, hold, 
operate or maintain eating houses, hotels and restaurants for the 
accommodation of the traveling public along the line of its road. (1871-2, 
c. 188, s. 29; Code, s. 1957; 1887, c. 341; 1889, c. 518; Rev., ss. 2567, 2575; 
CeSesx3d44ed 953 hen6Tosss. 6578196500701 65)'5, 1.) 


§ 62-221. Engaging in unauthorized business. — (a) It shall be unlawful for 
any railroad company incorporated under the laws of this State, or any railroad 
company incorporated under the laws of any other state and operating one or 
more railroads in this State, to engage in any business other than the business 
authorized by its or their charter. 

(b) Any railroad company violating the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction shall be fined in the discretion of 
the court. (Ex. Sess. 1924, c. 80; 19638, c. 1165, s. 1.) 


§ 62-222. Agreements for through freight and travel. — The directors 
representing the stock held in the various railroad corporations are hereb 
authorized and empowered to enter into such agreements and terms with eac 
other as to secure through freight and travel without the expense of transfer 
of freight, or breaking the bulk thereof, at different points along the lines, and 
for this purpose may use the road or roads and the rolling stock of such 
corporations or companies on such terms as may be agreed upon by them. 
(1866-7, c. 105; Code, s. 1995; Rev., s. 2640; C. S., s. 3447; 1963, c. 1165, s. 1.) 


§ 62-223. Intersection with highways. — Whenever the track of a railroad 
shall cross a highway or turnpike, such highway or turnpike may be carried 
under or over the track, as may be found most expedient; and in cases where 
an embankment or cutting Ail make a change in the line of such highway or 
turnpike desirable, then the railroad company may take such additional lands 
for the construction of the road, highway or turnpike on such new line as may 
be deemed requisite. Unless the land so taken shall be purchased for the 
purposes aforesaid, compensation therefor shall be ascertained in the manner 
prescribed in the Chapter Eminent Domain, and duly made by such corporation 
to the owners and persons interested in such land. The same when so taken shall 
become a part of such intersecting highway or turnpike in such manner and by 
such tenure as the adjacent parts of the same highway or turnpike may be held 
for highway purposes. (1871-2, c. 188, s. 26; Gane s. 1954; Rev., s. 2568; C. S., 
s. 3448; 1968, c. 1165, s. 1.) 


Cross References. — See § 62-220, subdivision 
(6), and § 62-224. As to the power of Utilities 
Commission to regulate crossings, see § 62-237. 


As to ascertaining the compensation for land 
taken, see § 40-11 et seq. 
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Editor’s Note. — For an article urging revi- 
sion and recodification of North Carolina’s emi- 
nent domain laws, see 45 N.C.L. Rev. 587 (1967). 


Stated in City of Raleigh v. Norfolk S. Ry., 275 
N.C. 454, 168 S.E.2d 389 (1969). 


§ 62-224. Obstructing highways; defective crossings; notice; failure to 
repair after notice misdemeanor. — (a) Whenever, in their construction, the 
works of any railroad corporation shall cross established roads or ways, the 
corporation shall so construct its works as not to impede the passage or 
transportation of persons or property along the same. If any railroad corporation 
shall so construct its crossings with public streets, thoroughfares or highways, 
or keep, allow or permit the same at any time to remain in such condition as to 
impede, obstruct or endanger the passage or transportation of persons or 
property along, over or across the same, the governing body of the county, city 
or town, or other public road authority having charge, control or oversight of 
such roads, streets or thoroughfares may give to such railroad notice, in writing, 
directing it to place any such crossing in good condition, so that persons may 
cross and property be safely transported across the same. 

(b) The notice may be served upon the agent of the offending railroad located 
nearest to the defective or dangerous crossing about which the notice is given, 
or it may be served upon the section master whose section includes such 
crossing. Such notice may be served by delivering a copy to such agent or section 
master, or by registered or certified mail addressed to either of such persons. 

(c) If the railroad corporation shall fail to put such crossing in a safe condition 
for the passage of persons and property within 30 days ohh and after the 
service of the notice, it shall be guilty of a misdemeanor and shall be punished 
in the discretion of the court. Each calendar month which shall elapse after the 
giving of the notice and before the placing of such crossing in repair shall be 
a separate offense. 

(d) This section shall in nowise be construed to abrogate, repeal or otherwise 
affect any existing law now applicable to railroad corporations with respect to 
highway and street crossings; but the duty imposed and the remedy given by 
this section shall be in addition to other duties and remedies now prescribed by 
law. (R. C., c. 61, s. 80; 1874-5, c. 88; Code, s. 1710; Rev., s. 2569; 1915, c. 250, 


SS gt2a Cs. 852 04.40.04007 1963,,6..1165, Ss, 1} 


Cross References. — As to the power of Utili- 
ties Commission to regulate crossings, see 8 
62-237. As to duty of railroad to maintain 
bridges, see § 136-75. As to duty of railroad to 
provide drawbridge, see § 136-78. As to venue in 
action against railroad, see § 1-81. 

A railroad grade crossing is in itself a warn- 
ing of danger. Price v. Seaboard Air Line R.R., 
274 N.C. 32, 161 S.E.2d 590 (1968). 


Duty to Maintain Safe and Convenient 
Crossing. — While railroad corporations are 
given the right and power to construct their 
roads across streets, highways, etc., they must 
maintain a safe and convenient crossing there, 
making it, as far as they can, as safe and conve- 
nient to the public as it would have been had the 
railroad not been built. Raper v. Wilmington & 
W.R.R., 126 N.C. 563, 36 S.E. 115 (1900). 

The duty of a railroad company with respect 
to the maintenance of a crossing over its track, 
where its track has been constructed over an 
established road, whether public or private, is 
well settled. The duty is prescribed by this sec- 


tion and has been recognized and enforced by 
the Supreme Court in numerous decisions. Price 
v. Seaboard Air Line R.R., 274 N.C. 32, 161 
S.E.2d 590 (1968). 


Duty Not Restricted to Public Highway. — 
This section does not restrict the railroad’s duty 
to crossings of “public highways,” but uses the 
broader and generic term “highways,” which 
might include any road used by the public as a 
mill and church road and in going to town. Go- 
forth v. Southern Ry., 144 N.C. 569, 57 S.E. 209 
(1907). 


Same — Applies to Private Crossings. — An 
“established road or way” which a railroad com- 
pany may not obstruct in crossing it with its 
tracks extends to those whose use is of a private 
nature, and not necessarily those dedicated to a 
public use, and in such instances, where the 
rights of a railroad and the rights of the public 
to the use of their roads or ways conflict, the 
former must give place to the latter. Tate v. Sea- 
board Air Line Ry., 168 N.C. 523, 84 S.E. 808 
(1915). 
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Duty When Railroad Changes Grade of 
Street. — Where a railroad accepts the benefits 
of statutory authorization and changes the 
grade of a street or highway it must assume and 
comply with the burden imposed and restore the 
street to a useful condition. If, to meet the bur- 
den so imposed, it becomes necessary to go 
beyond the railroad right-of-way and change the 
grade of a street, thereby impairing access of an 
abutting property owner, compensation must be 
paid for the diminution in value resulting from 
the denial of access. Thompson v. Seaboard Air 
Line R.R., 248 N.C. 577, 104 S.B.2d 181 (1958). 

“Negligent Construction” Defined. — By 
“negligent construction” is meant such an 
improper construction of the crossing, whether 
arising from negligence, indifference, or mo- 
tives of economy, as unnecessarily increases the 
danger of using the public highway. Raper v. 
Wilmington & W.R.R., 126 N.C. 563, 36 S.E. 115 
(1900). But the mere fact that a crossing is dan- 
gerous does not necessarily impute negligence 
to the railroad company. Edwards v. Atlantic 
Coast Line R.R., 129 N.C. 78, 39 S.E. 730 (1901). 

Duty of Traveler to Exercise Due Care. — A 
railroad company is under duty to give travelers 
timely warning of the approach of its train to a 
public crossing, but its failure to do so does not 
relieve a traveler of his duty to exercise due care 
for his own safety, and the failure of a traveler 
to exercise such care bars recovery when such 
failure is a proximate cause of the injury. Price 
v. Seaboard Air Line R.R., 274 N.C. 32, 161 
S.E.2d 590 (1968). 

Reciprocal Duty to Keep Proper Lookout 
and Exercise Care. — In approaching a grade 
crossing, both the trainmen and travelers upon 
the highway are under reciprocal duty to keep 
a proper lookout and exercise that degree of care 
which a reasonably prudent person would exer- 
cise under the circumstances to avoid an acci- 
dent at the crossing. Price v. Seaboard Air Line 
R.R., 274 N.C. 32, 161 8.E.2d 590 (1968). 

Right to Assume That Crossing Is Safe. — 
One has the right to assume that a railroad com- 
pany has discharged its duty to the public by 
keeping the crossing in safe condition. Tankard 
v. Roanoke R.R. & Lumber Co., 117 N.C. 558, 23 
S.E. 46 (1895). 

Yielding Right-of-Way. — Where a railroad 
track crosses a public highway, though a trav- 
eler and a railroad have equal rights to cross, 
the traveler must yield the right-of-way to the 
railroad company in the ordinary course of 


§ 62-225. Joint construction of railroads 
Whenever two railroad companies shall, for a portion o 
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its business. Price v. Seaboard Air Line R.R., 
274 N.C. 32, 161 S.E.2d 590 (1968). 

Highway Commission May Require Rail- 
road to Widen Crossings. — Section 60-43, prior 
to its repeal and reenactment as this section, 
empowered the Highway Commission (now 
Board of Transportation), upon the widening of 
a highway, to require a railroad company to 
widen its highway crossings so as to conform 
to the increased width of the highway. Atlan- 
tic Coast Line R.R. v. State Highway Comm’n, 
268 N.C. 92, 150 S.E.2d 70 (1966). 

And Is Not Subject to Suit for Railroad’s 
Costs in Widening. — The State Highway Com- 
mission (now Board of Transportation), is not 
subject to suit on the theory of unjust enrich- 
ment to recover costs incurred by a railroad com- 
pany in widening its grade crossings pursuant 
to lawful order of the Highway Commission, 
there being no contention of any “taking”’ by the 
Commission, since there is no statutory provi- 
sion authorizing suit in such instance, and the 
right to bring a common-law action against the 
Highway Commission where there is no 
statutory remedy is applicable solely where 
there has been a “taking” of property by the 
Commission. Atlantic Coast Line R.R. v. State 
Highway Comm’n, 268 N.C. 92, 150 S.E.2d 70 
(1966). { 

Indictment. — An indictment charging a rail- 
road company with obstructing a public road by 
the use of plank at a crossing is fatally defective 
if it does not charge the manner of the misuse 
of the plank. State v. Roanoke R.R. & Lumber 
Co., 109 N.C. 860, 13 S.E. 719 (1891). 

It is a fatal variance in an indictment for ob- 
structing a highway at a railroad crossing, to 
prove that the defendant permitted for some 
time a dangerous hole to remain in the crossing. 
State v. Roanoke R.R. & Lumber Co., 109 N.C. 
860, 13 S.E. 719 (1891). 

When Injury Might Have Been Caused by 
Defective Crossing. — It is error for the trial 
court to sustain a motion of nonsuit on compe- 
tent evidence from which the jury could have 
found that if defendant’s crossing over a neigh- 
borhood road had not been negligently left in a 
dangerous condition, plaintiff would not have 
been injured by the slipping and falling thereon 
of the mule upon which he was riding. Goforth 
v. Southern Ry., 144 N.C. 569, 57 S.E. 209 (1907). 

Applied in Bundy v. Powell, 229 N.C. 707, 51 
S.E.2d 307 (1949). 


yee same location. — 
their respective lines, 


embrace the same location of line, they may by agreement provide for the 
construction of so much of said line as is common to both of them, by one of 
the companies, and for the manner and terms upon which the business thereon 
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shall be Jeeeiog (1871-2, c. 188, s. 46; Code, s. 1983; Rev., s. 2602; C. S., s. 
3473; 1963, c. 1165, s. 1.) 


§ 62-226. Cattle guards and private crossings; failure to erect and maintain 
misdemeanor. — Every company owning, operating or constructing any 
railroad passing through and over the enclosed land of any person shall, at its 
own expense, construct and constantly maintain, in good and safe condition, 
good and sufficient cattle guards at the points of entrance upon and exit from 
such enclosed land and shall also make and keep in constant repair crossings 
to any private road thereupon. Every railroad corporation which shall fail to 
erect and constantly maintain the cattle guards and crossings provided for by 
this section shall be liable to an action for damages to any party aggrieved, and 
shall be-guilty of a misdemeanor and fined in the discretion of the court. Any 
cattle guard approved by the Commission shall be deemed a good and sufficient 
guard under this section. (1883, c. 394, ss. 1, 2, 38; Code, s. 1975; Rev., ss. 2601, 
ie. 1915, ec. 127; C.S., s. 3454; 1983, s. 184, s. 8; 1941, c. 97, s. 5; 1968, c. 1165, 
spp UE 


Applies to Town Lot. — The statute requiring 
railroads to construct cattle guards at the point 
of entrance upon and exit from enclosed lands, 
applies to a town lot as well as in the county. 
Shepard v. Railroad, 140 N.C. 391, 53 S.E. 137 
(1906). 

Adoption of Stock Law. — The adoption of 
the stock law did not abrogate this section in a 
locality. Shepard v. Railroad, 140 N.C. 391, 58 
S.E. 187 (1906). 

Joinder of Actions. — Where plaintiff’s 


recover damages alleged to have been caused by 
defendant’s ponding water back on plaintiff’s 
land; the other to recover damages for a breach 
of duty on the part of defendant in not putting 
up sufficient cattle guards as required by this 
section, this was an improper joinder of causes 
of action, the first being for injury to property, 
a tort, while the second arose “upon contract” 
for the breach of an implied contract to perform 
a statutory duty. Hodges v. Wilmington & 
W.R.R., 105 N.C. 170, 10 S.E. 917 (1890). 


complaint contained two causes of action, one to 


§ 62-227. Change of route of railroad. — The directors of any railroad 
corporation may by a vote of two thirds of their whole number at any time alter 
or change the route, or any part of the route, of their road, if it shall appear 
to them that the line can be improved thereby, and they shall have the same right 
and power to acquire title to any lands required for the purpose of the company 
in such altered or changed route, as if the road had been located there in the 
first instance; but no such alteration shall be made in any city or town after the 
road shall have been constructed, unless the same is sanctioned by a vote of two 
thirds of the corporate authorities of such city or town. In case of any alteration 
made in the route of any railroad after the company has commenced grading, 
compensation shall be made to all persons for injury so done to any lands that 
may have been donated to the company. When any route or line is abandoned 
in the exercise of the power herein granted, full compensation shall be made by 
the company for all money, labor, bonds or material contributed to the 
construction of the roadbed or its superstructure by those so interested by their 
contributions in the abandoned route or line. All the provisions of this Chapter 
relative to the first location and to acquiring title to land shall apply to every 
such new or altered portion of the route. (1871-2, c. 188, s. 25; Code, s. 1953; 1889, 
Cool. 1895, C1o00, S10, evi Ssc0ls, ©. 9.,.8..04D0; 1963, ¢. 1165-81) 


State. Dewey v. Railroad, 142 N.C. 392, 55 S.E. 
292 (1906). 


Original Rights May Be Retained. — Varia- 
tions in a route over which a railroad may run 
do not affect the identity of a corporate body 


Authority Necessary to Change Route. — 
While a railroad company has no power to 
change its route without legislative authority, it 
is not necessary that this power should be given 
in the charter or a direct amendment thereto, but 
it may be given by charter or by special enact- 
ment or by the general railroad laws of the 
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that builds it, where subsequent acts are amen- 
datory of the original charter and give permis- 
sion for a deflection from the line first projected; 
and the right to exemption of property from tax 
granted in the original charter is retained unim- 
paired. Cheraw & S.R.R. v. Commissioners of 
Anson, 88 N.C. 519 (18883). 

When Commission Orders Change. — This 
section, requiring that a contemplated change in 
the route of a railroad in a city can only be made 
when sanctioned by a two-thirds vote of the al- 
dermen, only applies where the railroad of its 


CH. 62. PUBLIC UTILITIES 


§ 62-230 


templates a change of route, and not to a case 
where the Corporation Commission (now Utili- 
ties Commission), acting under express legisla- 
tive authority and direction, requires the 
railroad to make the change for the convenience 
of the general public. Dewey v. Railroad, 142 
N.C. 392, 55 S.E. 292 (1906). 

Right to Change Grade. — A railroad com- 
pany has a right to change the grade of its 
roadbed or to remove it to any point on its right- 
of-way. Brinkley v. Railroad, 1385 N.C. 654, 47 
S.E. 791 (1904). 


own volition, and for its own convenience, con- 


§ 62-228. Obtaining temporary track across railroad. — Whenever any 
railroad line, track and right-of-way shall lie between any body of merchantable 
timber, quarry or other kind or class of heavy property requiring machinery for 
transportation and any body of navigable water over which such property could 
be floated or shipped, and the owner of such timber or property shall desire to 
transport such property to water for purposes of floating or shipping, such 
property owner shall have the right to file petition before the Commission for 
a right to cross such railroad with any other railroad track or tramway. The 
procedure for the hearing of the petition shall be the same as other proceedings 
of the Commission. The Commission shall hear the facts and if it be found 
reasonably necessary that the railroad track and right-of-way shall be crossed 
by a temporary railroad track, the Commission shall so order and prescribe the 
payment of the expense and the cost. (1931, c. 448; 1938, c. 134, s. 8; 1941, ec. 
97; 1963, c..1165,.s. 1.) 


§ 62-229. Shelter at division points required; failure to provide a 
misdemeanor. — (a) It shall be the duty of every person that may now or 
hereafter own, control, or operate any line of railroad in this State, to erect and 
maintain at every division point where cars are regularly taken out of trains for 
repairs or construction work, or where other railroad equipment is regularly 
made, repaired, or constructed, a building or shed with a suitable and sufficient 
roof over the repair and construction track or tracks so as to provide that all 
men or SUP OR ees permanently employed in the construction and repair of cars, 
trucks, or other railroad equipment of whatever description shall be under 
shelter and protected during snows, rains, sleets, hot sunshine, and other 
inclement weather: Provided, the Commission shall have the power to direct the 
points at which sheds shall be erected, and the character of the sheds: Provided 
further, that such order shall only be made after a hearing of which public notice 
shall have been given. 

(b) Any person failing to comply with the requirements of this section shall 
be guilty of a misdemeanor, an ae each offense shall be fined not less than 
one hundred dollars ($100.00) nor more than five hundred dollars ($500.00). Each 
day of such failure shall constitute a separate offense. (1913, cc. 65, 117; C. S., 
s. 6557; 1933, c, 184; 1941, c. 97; 1963, c. 1165, s. 1.) 


§ 62-230. Maximum working hours and continuous service of employees; 
penalty; Commission to enforce. — (a) It shall be unlawful for any railroad 
company, its officers or agents, subject to this Article, to Radu’ or permit any 
employee, subject to this Article, to be or remain on duty for a longer period 
than 16 consecutive hours, and whenever any such employee of such railroad 
company shall have been continuously on duty for 16 hours he shall be relieved 
and not required or ported again to go on duty until he has had at least 10 
consecutive hours off duty; and no such employee who has been on duty 16 hours 
in the aggregate in any 24-hour period pais required or permitted to continue 
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or again go on duty without having had at least eight consecutive hours off duty: 
Provided, that no operator, train dispatcher, or other employee who by the use 
of the telegraph or telephone dispatches, reports, transmits, receives, or delivers 
orders pertaining to or affecting train movements shall be required or permitted 
to be or remain on duty for a period longer than nine hours in any 24-hour period 
in all towers, offices, places, and stations continuously operated night and day, 
nor for a longer period than 18 hours in all towers, offices, places and stations 
operated only during the daytime, except in case of emergency, when the 
employees named in this proviso may be permitted to be and remain on duty for 
four additional hours in a 24-hour period or not exceeding three days in any 
week: Provided further, the Commission may, after a full hearing in a particular 
case and for good cause shown, extend the period within which a common carrier 
shall comply with the provisions of this proviso as to such case. 

(b) Any such railroad company, or any officer or agent thereof, requiring or 
permitting any employee to go, be or remain on duty in violation of this section 
shall be lable to a penalty of not to exceed five hundred dollars ($500.00) for 
each and every violation, to be recovered in suit or suits to be brought in the 
name of the State of North Carolina on relation of the Commission in the 
Superior Court of Wake County or of the county in which the violation of this 
Article occurred; and it shall be the duty of the said Commission to bring such 
suits upon satisfactory information tk ed with it; but no such suit shall be 
brought after the expiration of one year from date of such violation; and it shall 
be the duty of said Commission to lodge with the proper district attorneys 
information of any such violations as may come to its knowledge. In all 

rosecutions under this Article the common carrier shall be deemed to have had 

nowledge of all acts of all its officers and agents: Provided, that the provisions 
of this Article shall not apply to any case of casualty or unavoidable accident 
or the act of God; nor where the delay was the result of a cause not known to 
the carrier or its officer or agent in charge of such employee at the time the 
said employee left a terminal, and which could not have been foreseen: Provided 
further, that the provisions of this Article shall not apply to the crews of 
wrecking or relief trains. 

(c) It shall be the duty of the Commission to execute and enforce the 
provisions of this Article, and all powers granted to the Commission are 
extended to it in the execution thereof. (1911, c. 112, ss. 2, 3, 4; C. S., ss. 6565, 
6566, 6567; 19338, c. 134; 1941, c. 97; 1963, c. 1165, s. 1; 1973, c. 47, s. 2.) 


Editor’s Note. — The 1973 amendment substi- 
tuted ‘district attorneys” for “solicitors” near 
the end of the first sentence of subsection (b). 


§ 62-231. Union depots required under certain conditions. — The 
Commission is empowered and directed to require, when practicable, and when 
the necessities of the case, in its judgment, require, any two or more railroads 
which now or hereafter may enter any city or town to have one common or union 
passenger depot for the security, accommodation and convenience of the 
traveling public, and to unite in the joint undertaking and expense of erecting, 
constructing and maintaining such union passenger depot, commensurate wit 
the business and revenue of such railroad companies or corporations, on such 
terms, regulations, provisions and conditions as the Commission shall prescribe. 
The railroads so ordered to construct a union ay shall have power to condemn 
land for such purpose, as in case of locating and constructing a line of railroad: 
Provided, that nothing in this section shall be construed to authorize the 
Commission to require the construction of such union depot should the railroad 
companies at the time of application for said order have separate depots, which, 
in the opinion of the Commission, are adequate and convenient and offer suitable 
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accommodations for the traveling public. (1908, c. 126; Rev., s. 1097; C.S., s. 
1042-61933. c. 134isSu Sil 941697 elIOSN Ca obes.a ls) 


Cross Reference. — As to power of railroads 
to condemn land for union station, see § 40-4. 

Editor’s Note. — For an article urging revi- 
sion and recodification of North Carolina’s emi- 
nent domain laws, see 45 N.C.L. Rev. 587 (1967). 

Liberal Construction. — The statute in its 
principal purpose may be considered as remedial 
in its nature, and as to that feature will receive 
a liberal construction. Dewey v. Railroad, 142 
N.C. 392, 55 S.E. 292 (1906). 

Section Valid Exercise of Legislative Power. 
— The power of the legislature to enact a statute 
of this character has been established by numer- 
ous and well-considered decisions, and is no 
longer open to question. Corporation Comm’n v. 
Railroad, 1389 N.C. 126, 51 S.E. 793 (1905); Corpo- 
ration Comm’n v. Railroad, 140 N.C. 289, 52 S.E. 
941 (1905); Dewey v. Railroad, 142 N.C. 392, 55 
S.E. 292 (1906). 

Powers Given by Necessary Implication. — 
The statute authorizing the Commission to order 
union stations to be built and maintained carries 
with it the power to do what is reasonably nec- 
essary to execute such order, including the use 
of the streets of a town for legitimate railroad 
purposes, the laying of tracks, etc., necessary to 
that end. Griffin v. Southern Ry., 150 N.C. 312, 
64 S.E. 16 (1909). 

When Union Stations May Be Required. — 
Under this section the Commission is empow- 
ered to direct the establishment of union stations 
under certain conditions. When these conditions 
are found to exist, then the two railroads may 
be compelled to unite in the erecting, construct- 
ing, and maintaining such union passenger depot 
commensurate with the business and revenues 
of such railroad companies on such terms, regu- 
lations, provisions and conditions as the Commis- 
sion shall prescribe. State ex rel. Corporation 
Comm’n v. Seaboard Air Line Ry., 161 N.C. 270, 
76 S.E. 554 (1912). 

The remedy was intended to apply to all the 
towns and cities in the State where, in the legal 
discretion of the Commission, the move is practi- 
cable, the convenience of the traveling public 
requires it, and the existing facilities, in the 
judgment of the Commission, are inadequate. 
Dewey v. Railroad, 142 N.C. 392, 55 S.E. 292 
(1906). 

Same — Must Be Practicable. — Whenever 
the Commission requires and orders a union sta- 
tion to be built, the only restriction in the statute 
is when “practicable.” The other matters as to 
the security, accommodation, and convenience of 
the public are simply reasons addressed to the 
judgment of the Commission. When there is an 
appeal from its order, the sole query for a jury, 
under the statute, is whether the executiou of 
the order is “practicable.” The finding of the 


Commission that it is practicable is prima facie 
correct; and the burden is upon the defendant to 
show evidence to the contrary. State ex rel. Cor- 
poration Comm’n v. Seaboard Air Line Ry., 161 
N.C. 270, 76 S.E. 554 (1912). 


New Union Station. — The Commission has 
the power to require railroad companies subject 
to its jurisdiction, which have constructed or 
maintained a union passenger station in a city or 
town of the State, to construct or equip a new 
union passenger station in such city or town 
upon its finding that the present station is inade- 
quate. State ex rel. Corporation Comm’n v. 
Southern Ry., 196 N.C. 190, 145 S.E. 19 (1928). 

Jurisdiction Original — Exercised upon 
Own Motion or Petition of Interested Parties. 
— The jurisdiction of the Commission with re- 
spect to the construction of passenger stations 
is original, and may be exercised either upon its 
own motion or upon petition of interested par- 
ties. State ex rel. Corporation Comm’n v. South- 
ern Ry., 196 N.C. 190, 145 S.E. 19 (1928). 

Parties. — The Commission is not without ju- 
risdiction of a proceeding with respect to the 
erection, construction, and maintenance of a new 
union passenger station in city or town, because 
one or more railroad companies entering such 
city or town are not made parties in the proceed- 
ing. The presence of two or more railroad compa- 
nies as parties is sufficient. State ex rel. 
Corporation Comm’n v. Southern Ry., 196 N.C. 
190, 145 S.E. 19 (1928). 

Same — Lessor — Appeal. — Where three 
railroad companies use a union station in a city 
in connection with the operation of their rail- 
roads, two as owners, and the other as lessee of 
a fourth road, it is not jurisdictional before the 
Commission or the superior court on appeal that 
the lessor railroad be a party to the proceedings 
before the Commission to compel the railroads 
to build and maintain an adequate station, but 
it is not error for the trial judge to order that the 
lessor road be made a party and the cause pro- 
ceeded with therein. State ex rel. Corporation 
Comm’n v. Southern Ry., 196 N.C. 190, 145 S.E. 
19 (1928). 

Interstate and Intrastate Carriers. — The or- 
der of the Commission for the joint erection by 
an intrastate carrier and an interstate carrier of 
a union station at a junction cannot be regarded 
as objectionable so far as it relates to the intra- 
state carrier, as a burden on interstate com- 
merce, when it appears that the Commission was 
passing upon the petition of only a few cities or 
towns in the State separately and not as a part 
of a statewide scheme, and the expenditures re- 
quired were in amount too small to affect such 
commerce. State ex rel. Corporation Comm’n v. 
Southern Ry., 185 N.C. 435, 117 S.E. 563 (1928). 
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Same — Federal Transportation Act Pros- 
pective. — The Federal Transportation Act was 
held prospective in its enforcement, and did not 
relate back to a final order of the Commission, 
not appealed from, for the erection of a union 
station where the lines of an intrastate and inter- 
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state carrier crossed each other, the execution 
of which had been stayed by the Commission 
until after the passage of the federal statute 
solely for the advantage of the carriers at their 
request. State ex rel. Corporation Comm’n v. 
Southern Ry., 185 N.C. 435, 117 S.E. 563 (1928). 


§ 62-232. Construction of sidetracks. — The Commission is empowered and 
directed to require the construction of sidetracks by any railroad company to 
industries already established or to be established: Provided, it is shown that 
the proportion of such revenue accruing to such sidetrack is sufficient within 
five years to pay the expenses of its construction. This shall not be construed 


to give the Commission SOY to require railroad companies to construct 
e 


sidetracks more than 500 feet in 


ngth. (1899, c. 164, s. 2, subsec. 15; Rev., s. 


LOOT ses 8S 1044-5 Ooo nC los Sana 41Cao & 1963%.¢,) 1165) sa ie) 


Cross Reference. — As to condemnation of 
land for industrial siding, see § 40-5. 

Purpose of Section. — The General Assem- 
bly, while not prohibiting the carrier from con- 
tinuing to establish sidings at its pleasure, 
deemed it wise to take the power of refusing to 
grant or continue such sidings out of the arbi- 
trary will of the common carrier by authorizing 
the Commission to require the establishment of 
such sidings in proper cases. Corporation 
Comm’n v. Railroad, 140 N.C. 239, 52 S.E. 941 
(1905). 

Not Interference with Interstate Commerce. 
— The establishment of an industrial siding un- 
der the authority of the Commission is not an 
interference with interstate commerce. State ex 
rel. North Carolina Corp. Comm’n v. Southern 
Ry., 158 N.C. 559, 69 S.E. 621 (1910); Missouri 
Pac. Ry. v. Kansas ex rel. Taylor, 216 U.S. 262, 
30 S. Ct. 330, 54 L. Ed. 472 (1910). 

Restriction upon Power. — The Commission 
can require a railroad company to build a side- 
track to an industrial plant only upon the com- 
pany’s right-of-way or when the right-of-way is 
tendered. State ex rel. North Carolina Corp. 
Comm’n v. Southern Ry., 153 N.C. 559, 69 S.E. 
621 (1910). 

Restriction as to Revenue. — The power con- 
ferred upon the Commission to order a railroad 
company to build a sidetrack, is with the restric- 
tion that the revenue from such sidetrack shall 
be “sufficient within five years to pay the ex- 
penses of construction”; and the lower 
court having denied the authority of the Com- 
mission in this action, the presumption is in favor 


of its judgment, and it will be affirmed in the 
absence of evidence tending to show that the 
revenue will be sufficient according to the terms 
of the statute. State ex rel. North Carolina Corp. 
Comm’n v. Southern Ry., 153 N.C. 559, 69 S.E. 
621 (1910). 

Restriction as to Length. — The section con- 
fers upon the Commission the power to establish 
sidings under certain conditions, and restricts 
the exercise of such a right to 500 feet in length. 
Hales v. Atlantic Coast Line R.R., 172 N.C. 104, 
90 S.E. 11 (1916). 

Rights of Intervening Owners. — A railroad 
company, of its own initiative or by virtue of a 
contract with private persons, can acquire no 
right to construct and use sidetracks to private 
industries off their right-of-way and over the 
lands of intervening owners against the will of 
such owners. When they have once permanently 
located their line, they are, as a rule, restricted 
to that and the right-of-way incident to it. Hales 
v. Atlantic Coast Line R.R., 172 N.C. 104, 90S.E. 


11 (1916). 
Nonresident Railroad without Power of 
Eminent Domain. — The Commission cannot 


confer the power of eminent domain, and when 
the legislature has not conferred such power 
upon a nonresident railroad company respecting 
the construction of a sidetrack over the lands of 
others, an order of the Commission for the rail- 
road to build such a track is void. Butler v. F.R. 
Penn Tobacco Co., 152 N.C. 416, 68 S.E. 12 
(1910); State ex rel. North Carolina Corp. 
Comm’n v. Southern Ry., 153 N.C. 559, 69 S.E. 
621 (1910). 


§ 62-233. Operation according to public schedule; certain trains and 
connections may be required. — (a) Every railroad corporation shall start and 
run its cars for the transportation of passengers and property at regular times 
to be fixed by public notice, and shall furnish sufficient accommodation for the 
transportation of all such passengers and property as shall, within a reasonable 
time previous thereto, be offered for transportation at the place of starting and 
the junction of other railroads and at usual stopping places established for 
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receiving and discharging way passengers and freights for that train, and shall 
take, transport and discharge such passengers and property at, from and to such 
places, on the due payment of the freight or fare legally authorized therefor, 
and shall be liable to the party aggrieved, in an action for damages, for any 
neglect or refusal in the premises. 

) The Commission is empowered and directed to require, when practicable 
and when the necessities of the traveling public, in the judgment of the 
Commission, demand, that any railroad in this State shall install and operate one 
or more passenger or freight trains over its road, and also require any two or 
more railroads having intersecting points to make close connection at such 


oints: Provided, that no order under this section shall be made unless the 


usiness of the railroad 
2611; 1907, c. 469, s. 3; c 
call6hasai*) 


I. Subsection (a). 
II. Subsection (b). 


ustifies it. (1871-2, c. 1388, s. 35; Code, s. 1963; Rev., s. 
on, 8S. 1045;,8475; 1933, c. 134, s. 8; 1941, c..97;.1963, 


Cross References. 
As to powers of Utilities Commission to prevent discrimination in transportation facilities, 
see § 62-140. As to rate regulation, see § 62-130 et seq. As to ejection of passenger refusing to 


pay fare or violating rules, see § 62-151. 


I. SUBSECTION (a). 


Reaffirmance of Common-Law Rule. — The 
requirement to furnish accommodations within 
a reasonable time is but a reaffirmance of the 
common law, leaving the courts to say what time 
is reasonable. Alsop v. Southern Express Co., 
104 N.C. 278, 10 S.E. 297 (1889). 

Duty to Provide Transportation. — It is the 
duty of a common carrier to provide sufficient 
means of transportation for all freight and pas- 
sengers which its business naturally brings to 
it, and an unusual occasion by which a greater 
demand upon it is temporarily made will not re- 
lieve it of the obligation if, by the use of reason- 
able foresight, it could have been provided for. 
Purcell v. Richmond & D.R.R., 108 N.C. 414, 12 
S.E. 954 (1891). 

Trains Need Not Stop at All Stations. — It 
is a reasonable regulation of a railroad that cer- 
tain trains shall not stop at all stations, provided 
there are enough to serve the purposes of local 
travel. Hutchinson v. Railroad, 140 N.C. 128, 52 
S.E. 268 (1905). 

Schedule Is Offer. — The printed schedule of 
trains is an offer, which is accepted by a person 
when he asks for a ticket, and he has the right 
to be transported by the first train stopping at 
his destination. Coleman v. Railroad, 138 N.C. 
351, 50 S.E. 690 (1905). 

When Contract of Carriage Begins. — The 
contract of carriage by a common carrier begins 
when a passenger comes up on the carrier’s 
premises or conveyance with the purpose of buy- 
ing a ticket within a reasonable time or after 
having purchased a ticket; and the relation, once 
constituted, continues until the journey 
contracted for is concluded and the passenger 
has left or has had reasonable time to leave such 


premises. Hansley v. Jamesville & W.R.R., 115 
N.C. 602, 20 S.E. 528 (1894). 


Carrier May Demand Prepayment of 
Freight. — A common carrier has a right to de- 
mand the prepayment of charges for transpora- 
tion before receiving freight for shipment to one 
individual, although it may have an established 
custom to accept shipments to its other patrons 
without such prepayment. Allen v. Cape Fear & 
Y.V.R.R., 100 N.C. 397, 6 S.E. 105 (1888). 


A common carrier may demand prepayment of 
freight charges before shipment to any station, 
and from one shipper, though this is not required 
of others. It should appear, however, that a 
plaintiff had notice of such regulation. Randall 
v. Richmond & D.R.R., 108 N.C. 612, 18 S.E. 187 
(1891). 


Failure to Take Passenger Aboard. — Where 
plaintiff purchased a ticket from defendant’s 
agent at a regular station before the time adver- 
tised for the arrival and departure of its train at 
that place, and was in readiness to get aboard, 
but the train ran by, making no effort to stop, 
although it had room in its cars for plaintiff, 
plaintiff was entitled to punitive damages, in the 
absence of sufficient excuse shown by defen- 
dant. Purcell v. Richmond & D.R.R., 108 N.C. 
414, 112 S.E. 954 (1891). 


Carrier under No Duty to Delay Trains. — 
A common carrier of passengers is under no obli- 
gation to delay the departure of its trains, or to 
look after the safety of persons who attempt to 
enter them, when they have been stopped long 
enough to allow passengers to embark and 
disembark; but it may be liable for injuries in- 
curred by one who, by the invitation or command 
of persons in charge of the trains, attempts to 
get on or off while the cars are in motion. 
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Browne v. Raleigh & G.R.R., 108 N.C. 34, 128.E. 
958 (1891). 

Duty to Stop Train at Passenger’s Station. 
— A passenger on a railway train is entitled, as 
a matter of right, to have the train stop at a 
station to which he has purchased his ticket; and 
where his destination is a flag station at which 
the train fails to stop owing to the neglect of the 
conductor in failing to take up the passenger’s 
ticket in time, the railroad company is answer- 
able for the consequent damages. Elliot v. Nor- 
folk S. Ry., 166 N.C. 481, 82 S.E. 853 (1914). 

Allowing Passenger to Board Train Which 
Does Not Stop at His Destination. — It is the 
duty of the railroad to have an agent at the gate 
to examine the tickets and allow no one to get 
upon a train which does not stop at his destina- 
tion. Not having done this, but having received 
the plaintiff into the train, without objection, 
with a ticket calling for a regular station as her 
destination, and nothing on its face to show it 
was not good on that train, and she not knowing 
that that train did not stop there, it was the duty 
of the defendant to stop the train at that point 
for her. Hutchinson v. Railroad, 140 N.C. 123, 52 
S.E. 263 (1905). 

Stepping Off Moving Train at Conductor’s 
Suggestion. — Where a train on which plaintiff 
was a passenger did not stop at the station to 
which he had paid his fare, and the conductor 
agreed that he would slow up the train at a safe 
place for plaintiff to alight, and the plaintiff con- 
sented to jump off and went upon the platform 
as the train slowed up, but seeing a “go ahead” 
signal from the rear, did not step for that reason; 
and then, feeling the increased motion of the 
train, he stepped off believing he was at a safe 
place and relying upon the conductor’s promise 
to put him off at a safe place, and was injured, 
the evidence of the defendant’s negligence was 
sufficient to be submitted to the jury. Cable v. 
Southern Ry., 122 N.C. 892, 29 S.E. 377 (1898). 

Failure to Stop at Flag Station. — Where 
plaintiff went to a flag station on a railroad a 
reasonable time before the arrival of a train on 
which he intended to take passage and, by rea- 
son of absence of the agent and the failure of the 
engineer to see his signal, the train did not stop 
for him, the railroad is liable for the actual dam- 
ages sustained by the plaintiff. Thomas v. South- 
ern Ry., 122 N.C. 1005, 30 S.E. 3438 (1898). 

Same — When Punitive Damages Allowed. 
— It is only when the railway engineer actually 
sees the signal of an intended passenger at a 
flag station and willfully passes him by that 
punitive damages will be allowed in an action for 
damages, and the burden of showing the reck- 
less disregard of plaintiffs rights is upon the 
latter. Thomas v. Southern Ry., 122 N.C. 1005, 
30 S.E. 343 (1898). 

Damages Where Passenger Carried by Sta- 
tion. — When a passenger is carried by his sta- 
tion, he is entitled to damages, and this, though 
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there is no bodily harm, or actual damages. If 
it is done recklessly or willfully he is entitled to 
punitive damages. Hutchinson v. Railroad, 140 
N.C. 128, 52 S.E. 263 (1905), overruling Smith v. 
Wilmington & W.R.R., 180 N.C. 304, 41 S.E. 481 
(1902). 

A railroad company is liable for nominal dam- 
ages for its negligence in failing to stop its train 
and conveying a passenger beyond the destina- 
tion to which he had paid his fare, it being a 
regular station on the line. Cable v. Southern 
Ry., 122 N.C. 892, 29 S.E. 377 (1898). 

Ejected Passenger Has Right of Action. — A 
passenger, ejected from a train for failure to pay 
again fare which he had paid once upon purchas- 
ing a ticket, has a right of action. Sawyer v. 
Norfolk S.R.R., 171 N.C. 18, 86 S.E. 166 (1915). 

Same — Passenger Need Not Pay Additional 
Fare to Prevent Ejection. — Where a passenger 
is about to be wrongfully ejected from a train, 
having paid his fare thereon, but being unable 
to produce his ticket, it is not incumbent on him, 
by paying money which the conductor has no 
right to exact, to avoid ejection from the train, 
as he is not required to buy again his right to 
remain on the train to his destination. Sawyer v. 
Norfolk S.R.R., 171 N.C. 18, 86 S.E. 166 (1915). 

Where Conductor Fails to Return Ticket. — 
Where plaintiff purchased through trans- 
portation to a destination to reach which it was 
necessary to change, and the conductor on the 
first train neglected to return plaintiff’s ticket, 
and, when the conductor of the second train 
asked for his fare, plaintiff, having no money, 
vainly attempted to borrow from men who had 
been on the first train with him, it was negli- 
gence on the conductor’s part not to have satis- 
fied himself by inquiring of such men whether 
plaintiff had been on the train with them prior 
to reaching the changing point, before ejecting 
plaintiff. Sawyer v. Norfolk S.R.R., 171 N.C. 18, 
86 S.E. 166 (1915). 

Passenger on Baggage Car. — A person who 
gets on a blind baggage car, having a ticket, but 
not having told the conductor that he had it, and 
the conductor not having seen it, is not entitled 
to recover as a passenger for injuries received 
by being pulled off the train by the conductor. 
McGraw v. Railroad, 1385 N.C. 264, 47 S.E. 758 
(1904). 

Injury Caused by Misdirection of Agent. — 
The plaintiff, who missed his train by misdirec- 
tion of the defendant’s agent and his refusal to 
sell him a ticket, could recover for any injury 
proximately caused by being put out of the sta- 
tion into the cold weather while waiting for the 
next train. Coleman v. Railroad, 138 N.C. 351, 50 
S.E. 690 (1905). 

Action May Be Brought in Tort or Contract. 
— A person who has sustained injuries by rea- 
son of the failure of a railroad company to pro- 
vide proper means of transportation or operate 
its trains as required by this section may bring 
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an action on contract, or in tort, independent of 
the statute. Purcell v. Richmond & D.R.R., 108 
N.C. 414, 12 S.E. 954 (1891). 

Same—Damages. — If the tort is the result 
of simple negligence, damages will be restricted 
to such as are compensatory; but if it was willful, 
or committed with such circumstances as show 
gross negligence, punitive damages may be 
given. Purcell v. Richmond & D.R.R., 108 N.C. 
414, 12 S.E. 954 (1891). 

Where a railroad company, negligently and by 
reason of defective and inadequate equipment, 
failed to carry a passenger to whom it had sold 
an excursion ticket back to its starting point, but 
no personal injury or indignity was inflicted 
upon him, the passenger’s right of action is ex 
contractu and not in tort, and hence exemplary 
or punitive damages cannot be recovered. Pur- 
cell v. Richmond & D.R.R., 108 N.C. 414, 12S.E. 
954 (1891), which was overruled in Hansley v. 
Jamesville & W.R.R., 115 N.C. 602, 20 S.E. 528 
(1894), is reinstated, but the ground of the judg- 
ment is changed. Hansley v. Jamesville & 
W.R.R., 117_.N.C. 565, 23 'S.E. 443° 63 Am. St. 
Rep. 600, 32 L.R.A. 551 (1895). 

If a train arrives after its schedule time, or 
misses connection, or delays a passenger at his 
destination after the schedule time, unless the 
delay is caused by no fault of the carrier, the 
passenger has a right to recover compensation 
for the loss of time and actual expenses. Cole- 
man v. Railroad, 138 N.C. 351, 50 S.E. 690 (1905). 

Basis of Exemplary Damages. — The true 
ground for allowing exemplary damages in an 
action against a railroad company for damages 
on account of its negligence is personal injury, 
or (in the absence of personal injury) insult, in- 
dignity, contempt, etc., to which the law imputes 
bad motive towards the plaintiff. Hansley v. 
Jamesville & D.R.R., 117 N.C. 565, 23 S.E. 443, 
53 Am. St. Rep. 600, 32 L.R.A. 551 (1895). 
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II. SUBSECTION (b). 


Connection Contemplated One of Trains as 
Well as Tracks. — The connection required by 
subsection (b) of this section is one of trains as 
well as of tracks. The public cannot travel upon 
a track alone, nor upon a train without a track. 
Both are required to furnish facilities for travel- 
ing at all, and close connection of both to secure 
the convenience of the traveling public. Corpora- 
tion Comm’n v. Railroad, 187 N.C. 1, 49 S.E. 191 
(1904). 

Running Additional Trains. — It is within 
the power of the Commission to compel a rail- 
road company to make reasonable connections 
with other roads so as to promote the conve- 
nience of the traveling public, and an order 
requiring the running of an additional train for 
that purpose, if otherwise just and reasonable, 
is not inherently unjust and unreasonable be- 
cause the running of such train will impose some 
pecuniary loss on the company. Atlantic Coast 
Line R.R. v. North Carolina Corp. Comm'n, 206 
US. 1, 27 S. Ct. 585, 51 L. Ed. 933 (1907). 

Private Persons May Not Maintain Action to 
Force Continuing Operation. — Persons as- 
serting unliquidated damages past and prospec- 
tive resulting to them as consignees and 
consignors from the abandonment of the opera- 
tion of a railroad may not in their individual 
capacities maintain an action to force continuing 
operation of the railroad by the appointment of 
a permanent operating receiver, since such dam- 
ages, though possibly different in degree, are 
not different in kind from those sustained by the 
public generally, and since the power to require 
continuous operation in the public interest of the 
State is vested exclusively by statute in the Utili- 
ties Commission. Sinclair v. Moore Cent. R.R., 
228 N.C. 389, 45 S.E.2d 555 (1947). 


§ 62-234. Commission may authorize operation of fast mail trains; 
discontinuance of passenger service. — The Commission is hereby empowered, 
whenever it shall appear wise and proper to do so, to authorize any railroad 
company to run one or more fast mail trains over its road, which shall stop only 
at such stations on the line of the road as may be designated by the company: 
Provided, that in addition to such fast mail train such railroad company shall 
run at least one passenger train in each direction over its road on every day 
except Sunday, whith shall stop at every station on the road at which passengers 
may wish to be taken up or put off: Provided further, that nothing in this section 
Shall be construed as preventing the running of local passenger trains on 
Sunday. The Commission shall have the power in any case in which the 
convenience and necessity of the traveling public do not require the running of 
passenger trains upon its railroad to authorize such railroad company to cease 
the operation of passenger trains as long as the convenience and necessity of 
the traveling public shall not require such operation. (1898, c. 97; Rev., s. 2614; 
OPS.7'8)°3481>1988%c: 184. seBrerb281941, cf 97s be 9GSeeel165reri)) 
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Editor’s Note. — For note on abandonments 
and partial discontinuances of passenger service 
by railroads, see 31 N.C.L. Rev. 187 (1952). 

Power of Commission Discretionary. — The 
power conferred by this section and § 62-118 to 
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vice indicates the General Assembly intended 
that the Commission exercise this power in large 
measure according to its judgment and discre- 
tion. State ex rel. Utilities Comm’n v. Southern 
Ry., 254 N.C. 73, 118 8.E.2d 21 (1961). 


authorize a discontinuance of an established ser- 


§ 62-235. Commission to inspect railroads as to equipment and facilities, 
and to require repair. — The Commission is em arated and directed, from time 
to time, to carefully examine into and inspect the condition of each railroad, its 
equipment and facilities, in regard to the safety and convenience of the public 
and the railroad employees; and if any are found by it to be unsafe, it shall at 
once notify and require the railroad company to put the same in repair. (1907, 
c. 469, s. 3; ©. S., s. 1046; 1933, c. 134, s: 8; 1941,'c. 97; 1968, c. 1165, s; 1) 


§ 62-236. To require installation and maintenance of block system and 
safety devices; automatic signals at railroad intersections. — (a) The 
Commission is empowered and directed to require any railroad company to 
install and put in operation and maintain upon the whole or any part of its road 
a block system of telegraphy or any other reasonable safety device, but no 
railroad company shall be required to install a block system upon any part of 
its road unless at least eight trains each way per day are operated on that part. 

(b) The Commission is empowered and directed to require, when public safety 
demands, where two or more railroads cross each other at a common grade, or 
any railroad crosses any stream or harbor by means of a bridge, to install and 
maintain such a system of interlocking or automatic signals as will render it safe 
for engines and trains to pass over such crossings or bridge without stopping, 
and to apportion the cost of installation and maintenance between said railroads 
as may be just and proper. (1907, c. 469, s. 1b; 1911, c. 197, s. 2; Ex. Sess. 1918, 
yes eee ess 1047981 049-11 050, Cmlo4s, 6; 1941, c. 97; 1963, ¢c 1165ss. 
ik 


Lack of “Block System” as Negligence. — 
The lack of a “block system,” when required, is 
held to be negligence per se. Gerringer v. North 


citing Stewart v. Railroad, 187 N.C. 687, 50 S.E. 
312 (1905); Stewart v. Railroad, 141 N.C. 258, 53 
S.E. 877 (1906). 


Carolina R.R., 146 N.C. 32, 59 S.E. 152 (1907), 


§ 62-237. To regulate crossings and to abolish grade crossings. — The 
Commission may require the raising or lowering of any tracks or roadway at 
any grade crossing in a road or street not forming a link in or part of the State 
Highway System and designate who shall pay for the same by partitioning the 
cost of said work and the maintenance of such crossing among the railroads and 
municipalties interested in accordance with the formula provided for grade 
crossing alterations or eliminations on the State highway system in G.S. 
136-20(b). (1899, c. 164, s. 2, subsec. 13; Rev., s. 1097; 1907, c. 469, s. 1c; 1911, 
ed eee) oa wes LUA LUA ODS Copl D408 55.1 0415; Co dhpald Os Cot LOD as. 


1s) 


Cross References. — As to intersection with 
highways, see § 62-223. As to obstructing high- 
ways and maintaining defective crossings, see 8 
62-224. As to cattle guards and private cross- 
ings, see § 62-226. As to the power of the Board 
of Transportation to require the installation of 
signals and other safety devices, see § 136-20. 

Editor’s Note. — The General Assembly can 


make the abolition of grade crossings by rail- 
roads imperative instead of leaving it, as now, 
unexercised in the discretion of the Corporation 
(now Utilities) Commission, and can place the 
cost of doing so upon the corporation, whose 
duty it is to remove them. Northern Pac. Ry. v. 
Minnesota ex rel. City of Duluth, 208 U.S. 583, 
28 S. Ct. 341, 52 L. Ed. 630 (1908), cited in Atlan- 
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tic Coast Line R.R. v. City of Goldsboro, 155 N.C. 
356, 71 S.E. 514 (1911). In the meantime, like any 
collision, or a derailment, the act itself is prima 
facie negligence on the part of the railroad com- 
pany. Marcom v. Raleigh & A. Air Line R.R., 126 
N.C. 200, 35 S.E. 423 (1900). This matter has 
heretofore been called to the public attention in 
Cooper v. Railroad, 140 N.C. 209, 52 S.E. 932 
(1905); Gerringer v. North Carolina R.R., 146 
N.C. 32, 59 S.E. 152 (1907); Wilson v. Railroad, 
142 N.C. 338, 55 S.E. 257 (1910); Atlantic Coast 
Line R.R. v. City of Goldsboro, 155 N.C. 356, 71 
S.E. 514 (1911), aff’d, 232 U.S. 548, 348. Ct. 364, 
58 L. Ed. 721 (1914); McMillan v. Atlanta & C. 
Air Line Ry., 172 N.C. 853, 90 S.E. 683 (1916); 
Borden v. Southern Ry., 175 N.C. 177, 95 S.E. 
146 (1918); Goff v. Atlantic Coast Line R.R., 179 
N.C. 216, 102 S.E. 320 (1920). 

Section Supplementary to Police Powers. — 
The statute authorizing the Commission to re- 
quire railroads to raise or lower their tracks at 
a crossing is supplementary to and not in deroga- 
tion of the exercise by the State, or an incor- 
porated town authorized by it, of such police 
powers. Atlantic Coast Line R.R. v. City of 
Goldsboro, 155 N.C. 356, 71 S.E. 514 (1911). 

Commission Vested with Full Power. — The 
Corporation (now Utilities) Commission is vested 
with full and complete power to compel the rais- 
ing or lowering of the track, to remove al! dan- 
ger to those using the public roads. Gerringer v. 
North Carolina R.R., 146 N.C. 32, 59 S.E. 152 
(1907). 

Authority is conferred by statute upon the 
Corporation (now Utilities) Commission to abol- 
ish grade crossings by a railroad company when 
by the operation of the railroad they become dan- 
gerous or inconvenient to the public traveling 
along the highways or private ways. Tate v. Sea- 
board Air Line Ry., 168 N.C. 523, 84 S.E. 808 
(1915). 


CH. 62. PUBLIC UTILITIES 


§ 62-238 


State Policy in Allocating Cost of Grade 
Crossing Improvements. — Although § 136-20 
and this section may indicate a legislative trend 
in the field of allocating costs of grade crossing 
improvements, these statutes fall short of estab- 
lishing a State policy applicable to factual situa- 
tions other than those to which they relate in 
express and specific terms. Southern Ry. v. City 
of Winston-Salem, 275 N.C. 465, 168 S.E.2d 396 
(1969). 

Entire Expense on Railroad. — In New York 
& N.E.R.R. v. Bristol, 151 U.S. 556, 14S. Ct. 437, 
38 L. Ed. 269 (1893), it was held that the imposi- 
tion upon a railroad company of the entire ex- 
pense of a change of grade at a railroad crossing 
is not a violation of any constitutional right. At- 
lantic Coast Line R.R. v. City of Goldsboro, 155 
N.C. 356, 71 S.E. 514 (1911). 

In Cleveland v. City Council, 102 Ga. 233, 29 
S.E. 584, 43 L.R.A. 638 (1897), the court held that 
the railroad company was liable for the expense 
of raising its roadbed to conform to the city 
grade, and said that it must yield to the reason- 
able burden imposed by the growth and develop- 
ment of the county or the city, and where the 
public welfare demands a change of grade of the 
highway or street, the railroad company must, 
at its own expense, make such alterations in the 
grade of its crossings as will conform to the new 
grade. Atlantic Coast Line R.R. v. City of Golds- 
boro, 155 N.C. 356, 71 S.E. 514 (1911). 

When Section Does Not Apply. — This sec- 
tion does not apply where “‘the raising or lower- 
ing of any tracks or roadway at any grade 
crossing in a road or street not forming a link 
in or part of the State Highway System”’ is not 
involved. Southern Ry. v. City of Winston-Salem, 
275 N.C. 465, 168 S.E.2d 396 (1969). 


§ 62-238. To require extension or contraction of railroad switching liiits. 
— (a) The Commission may require, after notice and hearing to affected persons, 
the extension or contraction of the switching limits of any railroad or of any 
terminal or junction served by more than one railroad, in order to prevent 
discrimination or to serve the public convenience and necessity. 


(b) The boundaries of switching limits which have been or may be established 
hereunder shall be boundaries to be observed by the railroad company, carrier 
or carriers whether or not the traffic moving into said boundaries or out ef said 
boundaries is either interstate or intrastate in character. 


(c) The failure or refusal of any railroad company, carrier or carriers to 
conform to or obey any decision, rule, regulation or order made by the 
Commission under the provisions of this section shall subject said railroad 
company, carrier or carriers refusing or failing to comply herewith to a penalty 
of five hundred dollars ($500.00); and each day that such failure or refusal to 
conform to or obey any decision, rule, regulation or order of the Commission 
shall subject said railroad company, carrier or carriers to a separate and distinct 
penalty of five hundred dollars ($500.00), the same to be certified to and 
prosecuted by the Attorney General. (1947, c. 1075, ss. 1-4; 1963, c. 1165, s. 1.) 
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§ 62-239. To fix rate of speed through municipalities; procedure. — (a) If 
a railroad company is of the opinion that an ordinance of a municipality through 
which a line of its railroad passes regulating the speed at which trains may run 
while passing through said municipality is unreasonable or oppressive, such 
railroad company may file its petition before the Commission, setting forth all 
the facts, and asking relief against such ordinance, and that the Commission 
ae ea the rate of speed at which trains may run through said municipality. 

pon the filing of the petition a copy thereof shall be mailed, by registered or 
certified mail, to the mayor or chief officer of the town or municipality, together 
with a notice from the Commission, setting forth that on a day named in the 
notice the petition of the railroad company will be heard, and that the 
municipality named in the petition will be heard at that time in opposition to the 
braves of the petition. And upon the return day of the notice the Commission 
Shall hear the petition, but any hearing granted by the Commission shall be had 
at the municipality where the conditions complained of are alleged to exist, or 
some member of the said Commission shall take evidence, both for the petition 
and against it, at such municipality, and report to the full Commission before 
any decision is made by the Commission. 

b) If the Commission finds that such ordinance is reasonable and just the 
petition shall be dismissed, and the petitioner shall be taxed with the cost. If the 
Commission is of the opinion that the ordinance is unreasonable, it shall 

rescribe the maximum rates of speed for passing through such municipality. 

hereafter, the railroad company may run its trains through such municipality 
at speeds not greater than those prescribed by the Commission, sid the 
ordinance adjudged to be unreasonable shall not be enforced against such 
railroad company. 

(c) If the judgment of the Commission is in favor of the petitioner, the 
Commission may make such order as to the payment of the costs as shall seem 
just. It may require either party to pay the same or it may divide the same. (1903, 
Gupoz, hev., 88.1101, 1102, 1103; ©. S.,s. 1008: 1933, c. 134, s. 8; 1941, ¢..97; 1957, 
Cal 1527520. 1963.0..11650n8._1.) 


Local Modification. — Cumberland, Rocking- 
ham, Union, Wayne: C. 8. § 1058. 

Regulation within Police Power of State. — 
In Gladscn v. Minnesota, 166 U.S. 427, 17S. Ct. 
627, 41 L. Ed. 1064 (1897), the court said: “The 
state which created the corporation may make 
all needful regulations of a police character for 
the government of the company while operating 
its road within the jurisdiction. It may prescribe 


the rate of speed at which the trains shall run, 
and the places at which they shali stop, and may 
make any other reasonable regulations for their 
management in order to secure the object of its 
incorporation, and the safety, good order, conve- 
nience and comfort of its passengers and of the 
public.” Corporaticn Comm’n v. Railroad, 137 
N.C. 1, 49 S.E. 191 (1904). 


§ 62-240. Injury to passenger while in prohibited place. — If any passenger 
on any railroad is injured in any portion of 2 train where passengers are 
prohibited by notice conspicuously posted in its passenger cars, such railroad 
shall not be liable for the injury, provided the railroad kas furnished sufficient 
room within its passenger cars for the proper accommodation of all passengers 
on the train. (1871-2, c. 188, s. 42; Code, s. 1978; Rev., s. 2628; C.S., s. 3509; 1968, 


Gack 1 6D» S241.) 


Effect of Posting Notice. — When this secticn 
has been complied with, a rule of a railroad com- 
pany prohibiting passengers from going on the 
platform while the train is in motion is given the 
force and effect of a State law, barring a 
recovery for injuries sustained under such cir- 
cumstances. Shaw v. Railroad, 143 N.C. 312, 55 
S.E. 713 (1906). 


Notice Need Be Only in Englisia. — This sec- 
tion requires only that the notice to be placed by 
a railroad company in its coach, relieving the 
company from liability to a passenger injured 
while riding on the platform, etc., shall be in 
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English, and the fact that such passenger cannot 
read that language is immaterial. Bane v. Nor- 
folk S.R.R., 176 N.C. 247, 97 S.E. 11 (1918). 

Riding on Platform Prima Facie Negligence. 
— It is prima facie negligence for a passenger 
to voluntarily ride on the platform of a rapidly 
moving train. Wagner v. Atlantic Coast Line 
R.R., 147 N.C. 315, 61 S.E. 171 (1908). 

Section Not Applicable When Passenger 
Alighting. — This section is for the protection 
of passengers and should be reasonably con- 
strued, and has no application when the injury 
complained of was received as the passenger 
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was alighting at a regular station after the train 
had stopped for that purpose, though he may 
have ridden in violation of the statute before the 
train had stopped. Kearney v. Seaboard Air Line 
Ry., 158 N.C. 521, 74 S.E. 593 (1912). 

Person on Passenger Platform at Station. — 
One who is on the passenger platform of railroad 
company at its station with the purpose of be- 
coming a passenger on its expected train is enti- 
tled to the protection due a passenger from 
dangerous conditions and usage there. Thomas 
v. Southern Ry., 173 N.C. 494, 92 S.E. 321 (1917). 


§ 62-241. Negligence presumed from killing livestock. — When any cattle 
or other livestock shall be killed or injured by the engine or cars running upon 
any railroad, it shall be prima facie evidence of negligence on the part of the 
railroad SONAL in any action for damages against such company: Provided, 


that no person s 


all be allowed the benefit of this section unless he shall bring 


his action within six months after his cause of action shall have accrued. (1856-7, 
c. 7; Code, s. 2326; Rev., s. 2645; C. S., s. 3482; 1968, c. 1165, s. 1.) 


Cross Reference. — As to venue of an action 
against railroad, see § 1-81. 

Editor’s Note. — Several of the earlier cases, 
notably Doggett v. Richmond & D.R.R., 81 N.C. 
459 (1879), and Durham v. Wilmington & 
W.R.R., 82 N.C. 352 (1880), stated that, where 
the facts are known and show there was no neg- 
ligence on the part of the railroad, the presump- 
tion created by this section does not apply. But 
it would have been more accurate to say that the 
prima facie case here created is rebutted where 
the undisputed facts show there was no negli- 
gence on the part of the defendant, than to say 
the statute did not apply to such a case. There 
is no exception in the statute. It is in terms gen- 
eral and applies alike to all cases of killing stock 
by railroad. The rule is thus stated in the later 
cases. See Hardison v. Atlantic & N.C.R.R., 120 
N.C. 492, 26 S.E. 680 (1897). 

In some of the early decisions it was said that 
when livestock were injured by the engine or 
cars of a railroad company and an action thereon 
was brought within six months, this section 
raised a presumption of negligence and cast 
upon the defendant the burden of rebutting such 
presumption. Carlton v. Wilmington & W.R.R., 
104 N.C. 365, 10 S.E. 516 (1889); Bethea v. Ra- 
leigh & A.R.R., 106 N.C. 279, 10 S.E. 1045 (1890). 
But it is now the established rule, as settled by 
the later and prevailing cases, that “prima facie 
evidence of negligence” means no more than evi- 
dence sufficient to carry the case to the jury, and 
to justify, but not compel, a verdict as for a negli- 
gent wrong. See Ferrell v. Norfolk S.R.R., 190 
N.C. 126, 129 S.E. 155 (1925). 

Section Applies When Facts Known. — The 
presumption of negligence in killing livestock, 
when the action is brought within six months, 


applies where the facts are known. Hanford v. 
Southern Ry., 167 N.C. 277, 83 S.E. 470 (1914). 
Applies When Stock under Control of Per- 
son. — The statutory presumption of negligence 
for killing livestock, when the action is brought 
within six months, is not rebutted by showing 
that the livestock were under the control of a 
person at the time. Randall v. Richmond & 
D.R.R., 104 N.C. 410, 10 S.E. 691 (1889). 

Same — When Animal Hitched to Vehicle. 
— The statutory presumption of negligence of 
a railroad company in killing livestock, when the 
action is brought within six months, applies 
whether a horse, the subject of the action, was 
hitched to a buggy at the time or running at 
large. Hanford v. Southern Ry., 167 N.C. 277, 83 
S.E. 470 (1914). 

Where it is proven or admitted that cattle have 
been killed by the train of a railroad company 
within six months before the action was 
brought, there is a presumption that the killing 
was caused by the negligence of such company, 
and this presumption arises from the fact of kill- 
ing, where the animal is hitched to a wagon or 
cart, as well as where it is straying at large when 
killed. Randall v. Richmond & D.R.R., 107 N.C. 
748, 12 S.E. 605 (1890). 

Does Not Apply to Fowl. — No presumption 
of negligence against a railroad company is 
raised by the mere fact of killing fowl, etc., upon 
its track in the operation of its trains. This sec- 
tion makes it prima facie evidence of negligence 
in respect only to “cattle or other livestock,” 
which does not include geese or other fowl] with- 
in its terms. James v. Atlantic Coast Line R.R., 
166 N.C. 572, 82 S.E. 1026 (1914). 

Does Not Apply to Dogs. — The killing of a 
dog by a street railway is not prima facie evi- 
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dence of negligence. Moore v. Electric Co., 136 
N.C. 554, 48 S:E. 822 (1904). 

When Horses Run into Trestle. — In an ac- 
tion against a railroad company for damages for 
injuries to horses, where the evidence showed 
that the horses were injured by running into a 
trestle, and that the train was 100 yards from 
the trestle when they were injured, and stopped 
100 feet from the trestle, this section did not 
apply. Ramsbottom v. Railroad, 1388 N.C. 38, 50 
S.E. 448 (1905). 

Plaintiff Must Prove Case. — Where a rail- 
road train runs into, kills or injures livestock, 
and the owner brings his action for damages 
within the statutory six months, the prima facie 
case of negligence raised by the statute is suffi- 
cient to take the case to the jury, but does not 
change the burden of proving the issue of negli- 
gence from the plaintiff. Ferrell v. Norfolk 
S.R.R., 190 N.C. 126, 129 S.E. 155 (1925). 

How Presumption Rebutted. — In an action 
against a railroad company for killing certain 
mules of the plaintiff, where negligence is estab- 
lished by force of this section, it can only be 
rebutted by showing that by the exercise of due 
diligence the stock could not have been seen in 
time to save them. Pippen & Gannon v. Wil- 
mington C. & A.R.R., 75 N.C. 54 (1876). 

This rule can only be rebutted by showing that 
the agents of the railroad company used all 
proper precautions to guard against damage. It 
is not sufficient to prove that there was probably 
no negligence. Battle v. W. & W.R.R., 66 N.C. 
343 (1872). 

Same — Presumption Not Repelled. — 
Where plaintiff’s horse had been injured on a 
railroad by the running of a train against it, and 
it was doubtful from defendant’s testimony 
whether the brakes had been applied to the 
wheels of the train after the animal was discov- 
ered to be on track, the prima facie case of negli- 
gence made by this section was not repelled. 
Clark v. Western N.C.R.R., 60 N.C. 109 (1863). 

Same — Instructions. — Where the killing of 
stock by a railroad is admitted or proven, the 
trial judge may instruct the jury that a certain 
state of facts, if believed by them, would rebut 
the presumption of negligence, but not that cer- 
tain evidence, though uncontradicted, would do 
so. Baker v. Roanoke & T.R.R.R., 1383 N.C. 31, 
45 S.E. 347 (1908). 

When Owner Permits Cattle to Stray on 
Railroad Tracks. — If the owner of cattle per- 
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mits them to stray off and get upon the track of 
a railroad and they are killed or hurt, the railroad 
company is not liable unless the train was being 
carelessly run, or by the exercise of proper care 
after the animals were discovered the injury 
could have been avoided or prevented. Doggett 
v. Richmond & D.R.R., 81 N.C. 459 (1879). 

Effect of Local Stock Law. — The prima facie 
evidence of negligence on the part of a railroad 
company in a suit for damages for killing stock 
is not impaired by a local act requiring stock to 
be fenced in, but the defendant must repel the 
presumption by satisfactory proof to the jury. 
Roberts v. Richmond & D.R.R., 88 N.C. 560 
(1883). 

No Duty to Cut Down Weeds. — A railroad 
company is not negligent in failing to cut down 
bushes or weeds on the right-of-way beyond the 
portion over which it is exercising actual control 
for corporate purposes, though a horse is killed 
as a result of the engineer’s inability to see him 
on account of the weeds. Ward v. Wilmington & 
W.R.R., 109 N.C. 358, 13 S.E. 926 (1891). 

Measure of Damages. — The measure of dam- 
ages when a cow is killed by a train is the differ- 
ence in the value of the cow and that of the beef. 
Roberts v. Richmond & D.R.R., 88 N.C. 560 
(1883). 

When Judge May Direct Verdict. — This sec- 
tion applies to all cases of killing stock by a rail- 
road, and while the presumption of negligence 
arising from the killing may be rebutted, it is 
only where the undisputed facts show there was 
no negligence that the trial judge should direct 
a verdict for the defendant. Hardison v. Atlantic 
& N.C.R.R., 120 N.C. 492, 26 S.E. 630 (1897). 

Defendant Not Entitled to Nonsuit.— Where 
a plaintiff makes a prima facie case by suing for 
the killing of a cow within six months, the defen- 
dant is not entitled to nonsuit on the ground that 
such prima facie case is rebutted by the evidence 
of the defendant. Davis v. Railroad, 134 N.C. 
300, 46 S.E. 515 (1904). 

Applied in Aycock v. W. & W.R.R., 51 N.C. 231 
(1858); Wilson v. Norfolk & S.R.R., 90 N.C. 69 
(1884); Snowden v. Norfolk & S.R.R., 95 N.C. 93 
(1886); Carlton v. Wilmington & W.R.R., 104 
N.C. 365, 10 S.E. 516 (1889); Coburn v. Atlantic 
Coast Line R.R., 227 N.C. 695, 44 S.E.2d 200 
(1947). 


§ 62-242. Liability of railroads for injuries to employees; fellow-servant 
rule; defective machinery; contributory negligence; assumption of risk; 
contracts void. — (a) Any servant or employee of any railroad company 
operating in this State who shall suffer injury to his person or the personal 
representative of any such servant or employee who shall have suffered death 
in the course of his services or employment with such company, by the 
negligence, carelessness or incompetence of any other servant, employee or 
agent of the company, or by any defect in the machinery, ways or appliances 
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of the company, shall be entitled to maintain an action against such company. 
Any contract or agreement, expressed or implied, made by any employee of such 
company to waive the benefit of this section shall be null and void. 

(b) Every common carrier by railroad shall be liable in damages to any person 
suffering injury while he is employed by such carrier, or in the case of the death 
of such sald ee, to his or her personal representative, for such injury or death 
resulting in whole or in part from the negligence of any of the officers, agents 
or employees of such carrier, or by reason of any defect or insufficiency, due 
to its negligence, in its cars, engine, appliances, machinery, track, roadbed, 
works, boats, wharves, or other equipment. 

(c) In all actions hereafter brought against any common carrier by railroad 
to recover damages for personal injury to an employee, or where such injuries 
have resulted in his death, the fact that the employee may have been guilty of 
contributory negligence shall not bar a recovery, but the damages shall be 
diminished by the jury in proportion to the amount of negligence attributable 
to such employee: Provided, however, that no such employee who may be injured 
or killed shall be held to have been guilty of contributory negligence in any case 
where the violation by such common carrier of any statute enacted for the safety 
of employees contributed to the injury or death of such an Oye 

(d) In any action brought against any common carrier under or by virtue of 
any of the provisions of this section to recover damages for injuries to, or the 
death of, any of its employees, such employee shall not be held to have assumed 
the risk of his employment in any case where the violation by such common 
carrier of any statute enacted for the safety of employees contributed to the 
injury or death of such employee, or the death or injury was caused by 
negligence. 

(2) Any contract, rule, regulation or device whatsoever, the purpose and intent 
of which shall be to enable any common carrier by railroad to exempt itself from 
any liability created by this section, shall to that extent be void: Provided, that 
in any action brought against such common carrier, under and by virtue of any 
of the provisions of this section, such common carrier may set off therein any 
sum it has contributed or paid to any insurance or relief benefit, or indemnity 
that may have been paid to the injured employee, or the person entitled thereto, 
on account of the injury or death for which such action was brought. 

(f) The provisions of this section relating to liability for damages shall also 
apply to logging roads and tramroads. 

g) The term “common carrier” as used in this section shall include the 
receiver or receivers, or other persons or corporations charged with the duty 
of the management of the business of a common carrier. The term “employee” 
or “servant” as used in this section shall include any person carried on the 
payroll of such railroad company and required to be on its property regardless 
of whether such person is receiving SS auon at the time or not. (1897 (Pr.), 
ce, 56; Rev.;'s:/2646; 1913)c, 62ssale2; 3,475) 1915; c. 256751919) @ 2759 Cas. 
ss. 3464, 3465, 3466, 3467, 3468, 3469, 3470; 1947, c. 916; 1968, c. 1165, s. 1.) 


I. General Consideration. 

II. Fellow-Servant Rule. 

III. Assumption of Risk. 

IV. Contributory Negligence. 

V. Contracts and Rules Exempting from Liability. 
VI. Logging Roads and Tramroads. 


Cross References. 


As to venue of an action against railroad, see § 1-81. As to action for death by wrongful act 
generally, see § 28-173. 
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I. GENERAL CONSIDERATION. 


Editor’s Note. — The statutes now combined 
in this section, regulating the liability of rail- 
roads for injuries to employees, were enacted 
prior to the adoption of the Workmen’s Compen- 
sation Act, 8§ 97-1 to 97-122. Section 97-13 ex- 
pressly provides that the Workmen’s 
Compensation Act is not applicable to railroads 
or railroad employees and that this section is not 
repealed. According to § 97-13, however, the ex- 
emption as to railroads does not apply to electric 
street railroads and their employees. 

In Hobbs v. Atlantic & N.C.R.R., 107 N.C. 1, 
12 S.E. 124 (1890), it was held that a railroad 
company was not liable for injury to its servants, 
resulting from the negligence of a fellow ser- 
vant. In that case the attention of the legislature 
was called to the fact that many of the states had 
by legislative enactment abrogated the fellow- 
servant rule in so far as it applied to railroad 
employees. In 1897 such a statute (now subsec- 
tion (a) of this section) was passed, and its consti- 
tutionality was sustained in Hancock v. Norfolk 
& W. Ry., 124 N.C. 222, 32 S.E. 679 (1899). 

In Mott v. Southern Ry., 181 N.C. 234, 42 S.E. 
601 (1902), it was sought to curtail and restrict 
the statute so that it should apply only to em- 
ployees engaged in operating trains, but the 
court held the contrary and said: “The language 
of the statute is both comprehensive and explicit. 
It embraces injuries sustained by ‘any servant 
or employee of any railway company...... in 
the course of his services or employment with 
said company.’ The plaintiff was an employee 
and was injured in the course of his employ- 
ment.” 

However, to come within the provisions of 
subsection (a) a railroad must be “operating”’ 
and not “under construction.’”’ See Nicholson v. 
Railroad, 138 N.C. 516, 51 S.E. 40 (1905); Bailey 
v. Meadows Co., 152 N.C. 603, 68 S.E. 11 (1910). 

The statute that is now subsection (b) of this 
section was passed after Congress had passed 
a similar statute applicable to employees en- 
gaged in interstate commerce. It is not as broad 
as subsection (a), for it applies only to common 
carriers by railroad, while subsection (a) applies 
to all railroads. See Williams v. Kinston Mfg. 
Co., 175 N.C. 226, 95 S.E. 366 (1918). But see 
subsection (f), making both subsections applica- 
ble to logging roads and tramroads. 

Subsection (b) of this section applies only to 
employees engaged exclusively in intrastate 
commerce. There is a federal statute similar in 
its provisions which applies to employees en- 
gaged in interstate commerce. See 45 U.S.C. § 
51. Rights accruing under the latter statute may 
be enforced in the state courts as well as the 
federal courts. 

There is a distinction between the State and 
federal statute as to the basis of the damages 
assessed. Under the State statute the damages 
are based upon the present worth of the net 
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pecuniary value of the life of the deceased. Ward 
v. North Carolina R.R., 161 N.C. 179, 176 S.E. 
717 (1912). Under the United States statute the 
damages are based upon the pecuniary loss sus- 
tained by the beneficiary. North Carolina R.R. 
v. Zachary, 232 U.S. 248, 34S. Ct. 305, 58 L. Ed. 
591 (1914). 

There is also a distinction as to the beneficiary. 
Under the State statute the jury assesses the 
value of the life of the decedent in solido, which 
is disbursed under the statute of distributions. 
Under the United States statute, the jury must 
find as to each plaintiff what pecuniary benefit 
each plaintiff had reason to expect from the con- 
tinued life of the deceased, and the recovery 
must be limited to compensation of those rela- 
tives in the proper class who are shown to have 
sustained such pecuniary loss. The personal rep- 
resentatives sue for the benefit of the next of 
kin. See Horton v. Seaboard Air Line R.R., 175 
N.C. 472, 95 S.E. 883 (1918). 

Under § 28-173 none of the amount recovered 
in action for death by wrongful act belongs to 
the estate of the deceased and none of it is liable 
for the payment of his debts. 

“Common Carrier” Defined. — A common 
carrier is one who, by virtue of his calling, under- 
takes for compensation to transfer personal 
property from one place to another for all per- 
sons who choose to employ him. Williams v. Kin- 
ston Mfg. Co., 175 N.C. 226, 95 S.E. 366 (1918). 

This section applies only to employees who 
are engaged in duties connected with or inci- 
dental to the operation of railroads, logging 
roads or tramroads. Gurganous v. Camp Mfg. 
Co., 204 N.C. 525, 168 S.E. 838 (1933). 

Statute Applicable. — The federal and state 
courts have concurrent jurisdiction and the ques- 
tion of which statute will apply depends upon 
whether or not the employee was engaged in 
interstate commerce. Renn v. Seaboard Air Line 
Ry., 170 N.C. 128, 86 S.E. 964 (1915); West v. 
Atlantic Coast Line R.R., 174 N.C. 125, 93 S.E. 
479 (1917). See also Capps v. Atlantic Coast Line 
R.R., 178 N.C. 558, 101 S.E. 216 (1919). 

When Interstate Question Immaterial. — In 
an action brought by a switchman of the defen- 
dant’s train crew to recover damages for alleged 
negligence of the defendant in providing an 
improper coupler on a train made up and ready 
to start for a destination beyond the State, the 
question whether the train was an interstate 
one, or the plaintiff was at the time engaged in 
interstate commerce, is not material, since the 
enactment of this section, which, in this respect, 
is substantially identical with the federal stat- 
ute. Sears v. Atlantic Coast Line R.R., 169 N.C. 
446, 86 S.E. 176 (1915). 

As to the time within which the action must 
be brought, under the federal act, see Belch v. 
Seaboard Air Line R.R., 176 N.C. 22, 96 S.E. 640 
(1918); King v. Norfolk-Southern R.R., 176 N.C. 
301, 97 S.E. 29 (1918). 
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Effect of Nonsuit in Action under Federal 
Act. — A judgment as of nonsuit upon the merits 
of an action brought by the administratrix of an 
injured employee of a railroad company under 
the Federal Employers’ Liability Act will not op- 
erate as a bar to the same cause brought under 
the laws of this State, 88 60-66, 60-67, the law 
and facts applicable to the first not being identi- 
cal with those applicable to the second. Fuquay 
v. A. & W. Ry., 199 N.C. 499, 155 S.E. 167 (1930). 

Applied in Byers v. Boice Hardwood Co., 201 
N.C. 75, 159 S.E. 3 (1931); Bateman v. Brooks, 
204 N.C. 176, 167 S.E. 627 (1933); Graham v. 
Atlantic Coast Line R.R., 240 N.C. 388, 82 S.E.2d 
346 (1954). 


II. FELLOW-SERVANT RULE. 

Abrogation of Fellow-Servant Rule. — Sub- 
section (a) of this section is an unconditional ab- 
rogation of the kindred doctrines of fellow 
servant and assumption of risk as applied to rail- 
road companies. Coley v. North Carolina R.R., 
129 N.C. 407, 40 S.E. 195 (1901). 

The law relating to the doctrine of fellow ser- 
vants has been abrogated in regard to its ap- 
plication to those employed by railroad 
companies operating in this State. Robinson v. 
J.B. Ivey & Co., 193 N.C. 805, 188 8.E. 173 (1927). 

Subsection (a) Applies to Any Department 
of Railroad. — The provisions of subsection (a) 
of this section apply to an injury negligently in- 
flicted by a fellow servant in any department of 
a railroad being operated. Buckner v. Madison 
County R.R., 164 N.C. 201, 80 S.E. 225 (1918). 

It Applies to Manufacturing Company Op- 
erating Spur Track.—Subsection (a) of this 
section applies to a manufacturing corpora- 
tion which owns and operates a spur track 
on its grounds as incidental to its main busi- 
ness, with respect to servants employed in 
such service. Hairston v. Leather Co., 143 
N.C. 512, 55 S.E. 847 (1906); United States 
Leather Co. v. Howell, 151 F. 444 (4th Cir. 
1907). 

But Not to Railroad under Construction. — 
Subsection (a) of this section does not apply to 
an employee engaged in building a trestle for the 
extension of a railroad, at a point some miles 
from the track on which trains are being oper- 
ated. Nicholson v. Railroad, 138 N.C. 516, 51 
S.E. 40 (1905); Bailey v. Meadows Co., 152 N.C. 
603, 68 S.E. 11 (1910). 

Street Railways. — Before the enactment of 
the Workmen’s Compensation Act, subsection 
(a) of this section was held to apply to street 
railways. Hemphill v. Lumber Co., 141 N.C. 487, 
54 S.E. 420 (1906); Brookshire v. Asheville Elec. 
Co., 152 N.C. 669, 68 S.E. 215 (1910). See § 97-13 
and Editor’s Note to this section. 

Subsection (a) Operates on All Employees. 
— Subsection (a) of this section operates on all 
employees of the company, whether in superior, 
equal, or subordinate positions. Fitzgerald v. 
Railroad, 141 N.C. 530, 54 S.E. 391 (1906); Blox- 
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ham v. Stave & Timber Corp., 172 N.C. 37, 89 
S.E. 1013 (1916). 

Regardless of Kind of Employment. — The 
provisions of subsection (a) do not require that 
the servant, at the time of the injury, should be 
engaged in the running or operation of a train, 
but apply to any other kind of service, whether 
more or less dangerous. Mincey v. Atlantic Coast 
Line R.R., 161 N.C. 467, 77 S.E. 673 (1918). 

And Must Be Read into Contract of Service. 
— Where a contract of service with the defen- 
dant railroad was made in this State, the provi- 
sions of subsection (a) of this section must be 
read into the contract, and there being no evi- 
dence that the service was to be performed alto- 
gether in another state, it would seem that the 
relative rights and disabilities of the parties are 
fixed by the terms of the contract. Miller v. Rail- 
road, 141 N.C. 45, 53 S.E. 726 (1906). 

Injury When Duty Delegated to Another. — 
Where a railroad company delegated its duty of 
loading a car to a lumber company making a 
shipment, it is liable for any injury to its own 
employee caused by negligence of the employees 
of the lumber company in loading the car. Britt 
v. Carolina & N.R.R., 144 N.C. 242, 56 S.E. 910 
(1907). 


Injury in Loading Logs. — Where a tram rail- 
road was engaged in loading logs and a fellow 
servant of the plaintiff, acting in the scope of his 
employment in loading the logs, negligently 
caused one of the logs to drop upon the plaintiff 
and injure him, the employer was liable in dam- 
ages for the negligent injury proximately 
caused. Lilley v. Interstate Cooperage Co., 194 
N.C. 250, 139 S.E. 369 (1927). 

Injury by Falling Tree. — Subsection (a) of 
this section applied where an employee was in- 
jured by a tree falling upon him as he was riding 
on the car of defendant’s logging road in the 
performance of his duties, a change of wind hav- 
ing deflected the tree from its expected course, 
so that it struck the tops of smaller trees and 
thence fell upon the plaintiff, for the engineer 
should reasonably have seen the danger in time 
to have stopped the train and avoided the injury, 
after the course of the falling tree had been 
unexpectedly deflected. Bloxham v. Stave & 
Timber Corp., 172 N.C. 37, 89 S.E. 1013 (1916). 


Defective Ladder. — Where two employees of 
a railroad company were instructed to do certain 
w ork requiring the use of a ladder, and a dis- 
carded ladder, which proved defective, was 
selected from several supplied by the company, 
the others being sound, and one of the em- 
ployees sustained a fall because of the defect 
and sued for damages therefor, subsection (a) 
of this section applied. Mincey v. Atlantic Coast 
Line R.R., 161 N.C. 467, 77 S.E. 673 (1913). 

Flagman at Crossing. — Where the plaintiff 
was employed by a railroad to warn pedestrians 
of approaching trains at a public crossing and to 
signal the engineer, and the plaintiff was injured 
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by the defendant’s negligence when he had 
crossed the platform on a train and was on the 
lowest step of the car for the performance of his 
duty on the other side, the evidence was suffi- 
cient upon the question of employment to sus- 
tain a verdict in plaintiff’s favor. West v. 
Atlantic Coast Line R.R., 174 N.C. 125, 93 S.E. 
479 (1917). 

Engineer Injured by Assistant’s Negligence. 
— It is the duty of a railroad company to furnish 
its engineer a competent person to assist him in 
fixing his locomotive, when such assistance is 
necessary from the character of the work being 
done; and the company is liable in damages when 
the assistant fails to exercise ordinary care to 
prevent an injury, such failure being the proxi- 
mate cause of the injury. Horton v. Seaboard Air 
Line Ry., 145 N.C. 132, 58 S.E. 993 (1907). 

Employee Negligently Shot by Fellow Ser- 
vant. — Where a baggage agent of a railroad 
company, in the course of his employment in get- 
ting some baggage checks from a drawer to a 
desk in the baggage room, removed a pistol 
which he knew to be loaded, took it in his hand, 
and in a careless manner opened another drawer 
to the desk, and in doing so caused the pistol to 
fire, and killed his assistant, his negligent acts 
were attributable to the company employing 
him. Moore v. Southern R.R., 165 N.C. 4389, 81 
S.E. 603 (1914). 

Accident in Doing Work of a Simple Nature. 
— The plaintiff was employed by a railroad to 
replace the crossties under the rails of the road. 
While a tie was being depressed into position by 
his fellow servant his hand was caught between 
the end of the tie and the rail and injured. The 
plaintiff had no explanation to make of the oc- 
currence, except “‘he had his hand on the tie to 
bear it down, and it went over and the end flew 
up and caught his hand.” It was held that the 
injury was the result of an accident in doing 
work of a simple nature, and a recovery should 
have been denied as a matter of law. Lloyd v. 
Southern Ry., 168 N.C. 646, 85 S.E. 10 (1915). 


III. ASSUMPTION OF RISK. 


Editor’s Note. — After the passage of a simi- 
lar federal statute applying to employees en- 
gaged in interstate commerce the North 
Carolina legislature enacted the statute that is 
now subsection (d) of this section. It is not as 
broad as subsection (a), for it applies only to 
common carriers. 

General Consideration. — The doctrine of as- 
sumption or risk is that an employee assumes 
the risk of accidents and injuries incident to the 
business properly operated. He does not assume 
the risk caused by the negligence of the com- 
pany, in not furnishing proper appliances or in 
any other respect. Horton v. Seaboard Air Line 
R.R., 175 N.C. 472, 95 S.E. 883 (1918). 

The employee assumes no risk in the proper 
use of defective appliances after notifying the 
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employer, who promises to remedy the defect; 
but the employee must use the appliances with 
proper regard to their known condition, and, fail- 
ing in this, he would be guilty of contributory 
negligence. Britt v. Carolina & N.R.R., 144 N.C. 
242, 56 S.E. 910 (1907). 

It is not the mere working in the presence of 
an obvious defect in an appliance furnished by 
the master that will constitute contributory neg- 
ligence on the part of the servant; and assur- 
ances on the part of the former that needed 
repairs will be made will frequently relieve the 
latter of this charge. Bissell v. Greenleaf- 
Johnson Lumber Co., 152 N.C. 123, 67 S.E. 259 
(1910). 

Defense of Assumption of Risk Eliminated. 
— In an action for negligence against a railroad 
company operating in this State, the defense of 
working on in the presence of a defective appli- 
ance or machine, usually dealt with under the 
head of assumption of risk, has been eliminated. 
Biles v. Railroad, 143 N.C. 78, 55 S.E. 512 (1906). 

Under the construction of subsection (a) of 
this section the defense of assumption of risk is 
not available. Moore v. Rawls, 195 N.C. 125, 144 
S.E. 552 (1928). See Coley v. North Carolina 
R.R., 129 N.C. 407, 40 S.E. 195 (1901). 

Duty of Employer to Furnish Safe Tools. — 
It is the master’s duty to furnish the servant 
such tools as are reasonably safe and suitable 
for the work in which he is engaged, and in gen- 
eral use. Bissell v. Greenleaf-Johnson Lumber 
Co., 152 N.C. 128, 67 S.E. 259 (1910); Eplee v. 
Southern Ry., 155 N.C. 293, 71 S.E. 325 (1911). 
If he fails to do so he exposes the servant to 
extraordinary risks. Moore v. Railroad, 141 N.C. 
111, 53 S.E. 745 (1906). 

Acquiescence in Use of Inappropriate Appli- 
ance. — The master’s acquiescense in the use of 
an appliance for some purpose other than that 
for which it was intended puts him in the same 
position as if the appliance had been originally 
furnished for that purpose. Wallace v. Railroad, 
141 N.C. 646, 54 S.E. 399 (1906). 

Obviously Defective Machinery. — The use 
of machinery obviously defective will not pre- 
vent a person from a recovery for an injury re- 
sulting therefrom, unless the apparent danger 
is so great that its assumption would amount to 
a reckless indifference to probable conse- 
quences. Coley v. North Carolina R.R., 129 N.C. 
407, 40 S.E. 195 (1901). 

When Plaintiff Causes Own Injury. — When 
under instructions from his superior officer the 
plaintiff, in repairing a piece of machinery, with 
knowledge of its defects, negligently caused an 
injury to himself in such manner as it was his 
duty in repairing to prevent, he cannot recover, 
and this section has no application. Mathis v. 
Atlantic Coast Line R.R., 144 N.C. 162, 56 S.E. 
864 (1907). 

Liability Not Affected by Act of Shipper. — 
The duty of the railroad company to have a 
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crosspiece used to keep steady lumber on flat 
cars secured in a reasonably safe manner for the 
use to which its servants customarily put it is not 
affected by the fact that the shipper puts it on 
in loading the car. Wallace v. Railroad, 141 N.C. 
646, 54 S.E. 399 (1906). 


Failure to Equip Car with Automatic Cou- 
plers. — Where the jury found that the plaintiff 
was injured by the negligence of the defendant 
in failing to have its cars equipped with auto- 
matic couplers, the only defense open to the 
defendant, in the absence of any evidence of 
recklessness, was whether plaintiff was injured 
in the course of his service and employment. 
Hairston v. Leather Co., 148 N.C. 512, 55 S.E. 
847 (1906). 


Defective Coupler. — In an action for an in- 
jury alleged to have been sustained from a defec- 
tive coupler, the use of a defective coupler was 
a violation of a positive duty, and, in connection 
with an express order of the superintendent to 
make the coupling, was continuing negligence, 
and the causa causans of the injury. Liles v. 
Lumber Co., 142 N.C. 39, 54 S.E. 795 (1906); 
Sears v. Atlantic Coast Line R.R., 169 N.C. 446, 
86 S.E. 176 (1915). 


Engine without Handhold along Pilot Beam. 
— Where the plaintiff’s evidence showed that he 
was at the time of the injury at the usual position 
provided for the purpose on the pilot of the en- 
gine by order of his superiors and in the nec- 
essary performance of his duties, and that he 
was thrown and injured because the engine did 
not have the usual handhold along the pilot 
beam, and that he did not know the handhold 
was lacking when he got on, and was guilty of 
no carelessness, his right of action was estab- 
lished. Biles v. Railroad, 143 N.C. 78, 55 S.E. 512 
(1906). 


Exposed Screw on Power Drill. — A power 
drill furnished by a master to a servant for bor- 
ing holes in iron plates, having an exposed set- 
screw thereon dangerous in operating the drill 
and which is usually covered or countersunk, is 
not a proper tool for the purpose, and the master 
is liable in damages proximately caused by the 
defect. Eplee v. Southern Ry., 155 N.C. 298, 71 
S.E. 325 (1911). 


Improper Ladder. — Where it was the custom 
of a railroad company to furnish ladders to its 
painters, and the plaintiff, a painter, had not 
been furnished with a proper ladder, but with an 
ordinary ladder that extended beyond the steep 
roof of the building upon which he was at work, 
and the ladder fell over and struck the plaintiff, 
causing him to fall, and the injury would not 
have occurred if a proper ladder or appliance had 
been furnished, the evidence was sufficient to 
take the case to the jury upon the issue of the 
company’s actionable negligence. Jones v. Atlan- 
tic Coast Line R.R., 194 N.C. 227, 189 S.E. 242 
(1927). 
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Defective Handcar. — Where plaintiff was 
injured in consequence of using a defective 
handcar, which he had theretofore repeatedly 
reported to his employer as defective, and for 
which a replacement had been promised, the em- 
ployer was liable. Boney v. Atlantic & N.C.R.R., 
145 N.C. 248, 58 S.E. 1082 (1907). 

Evidence. — Direct evidence of negligence is 
not required, but the same may be inferred from 
acts and attendant circumstances, and if the 
facts proved establish the more reasonable prob- 
ability that the defendant has been guilty of 
actionable negligence, the case cannot be with- 
drawn from the jury, though the possibility of 
accident may arise on the evidence. Fitzgerald 
v. Railroad, 141 N.C. 530, 54 S.E. 391 (1906). 

Question for Jury. — Where the employee of 
a railroad company, in intrastate commerce, was 
ruptured while handling heavy baggage at the 
station by the unaided use of his personal 
strength, when the company had promised to 
furnish him a truck for the service, the use of 
which would have avoided the injury, it is for the 
jury to determine whether the defendant was 
negligent in failing to supply the truck, or 
whether the plaintiff assumed the risk on at- 
tempting to lift the trunk. Hines v. Atlantic 
Coast Line R.R., 185 N.C. 72, 116 S.E. 175 (1928). 
See also Horton v. Seaboard Air Line R.R., 175 
N.C. 472, 95 S.E. 883 (1918); Wallace v. Tallahas- 
see Power & Light Co., 176 N.C. 558, 97 S.E. 611 
(1918). 


IV. CONTRIBUTORY NEGLIGENCE. 


Editor’s Note. — The provisions of subsection 
(c) of this section apply only to employees en- 
gaged exclusively in intrastate commerce. There 
is a similar federal statute which applies to em- 
ployees engaged in interstate commerce. See 45 
U.S.C. § 58. 

See 13 N.C.L. Rev. 256. 

In General. — The doctrine of comparative 
negligence is only recognized by our courts in 
instances coming within the meaning of the Fed- 
eral Employers’ Liability Act, and subsection (c) 
of this section, and then only for the purpose of 
mitigating the damages or as partial defense. 
Moore v. Chicago Bridge & Iron Works, 183 N.C. 
438, 111 S.E. 776 (1922). 

To What Employees Subsection (c) Applies. 
— Subsection (c) of this section applies only to 
employees who are engaged in duties connected 
with or incidental to the operation of railroads, 
logging roads or tramroads. Gurganous v. Camp 
Mfg. Co., 204 N.C. 525, 168 S.E. 833 (1938). 

Contributory Negligence and Assumption of 
Risk. — Under subsection (c) of this section, the 
plaintiff was entitled to have his cause submit- 
ted to the jury, for, as herein provided, contribu- 
tory negligence is no longer a bar to an action 
by an employee against a railroad for injuries 
sustained during his employment, and the ques- 
tion of assumption of risk was for the jury, the 
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burden of proof being upon the defendant. Hines 
v. Atlantic Coast Line R.R., 185 N.C. 72, 1168S.E. 
175 (1928). 

There is a vital difference between contribu- 
tory negligence and assumption of risk, which 
is thus stated, 1 Labatt on Master and Servant, 
secs. 305 and 306, as follows: “Assumed risk is 
founded upon the knowledge of the employee, 
either actual or constructive, of the risks to be 
encountered, and his consent to take the chance 
of injury therefrom. Contributory negligence im- 
plies misconduct, the doing of an imprudent act 
by the injured party, or his dereliction in failing 
to take proper precaution for his personal 
safety. The doctrine of assumed risk is founded 
upon contract, while contributory negligence is 
solely matter of conduct.” This distinction has 
often been approved by the United States Su- 
preme Court in cases under the Employers’ Lia- 
bility Act. Seaboard Air Line Ry. v. Horton, 233 
U.S. 492, 34S. Ct. 635, 58 L. Ed. 1062 (1914). 

When Jury Fails to Allow for Contributory 
Negligence. — Where the plaintiff's complaint 
demands damages in a certain amount in his ac- 
tion involving the issues of negligence and con- 
tributory negligence, and the application of the 
rule of comparative negligence under the provi- 
sions of subsection (c) of this section, the fact 
that the jury has rendered a verdict for damages 
to the full amount demanded in the complaint 
under a proper instruction does not alone show 
that the jury had failed to follow the rule of 
damages prescribed in such instances, and the 
verdict will not on that ground be disturbed on 
appeal. Brooks v. Suncrest Lumber Co., 194 N.C. 
141, 188 S.E. 532 (1927). 

Evidence Raising Issue for Jury. — In an 
action for a deceased employee’s negligent 
death, the fact that it was caused by a head-on 
collision on defendant railroad company’s tres- 
tle, in broad daylight, with another of its cars, 
is some evidence that the defendant’s negligence 
proximately caused the employee’s death, and 
raises the issue for the determination of the jury 
though the intestate might have been guilty of 
contributory negligence. Hinnant v. Tidewater 
Power Co., 187 N.C. 288, 121 S.E. 540 (1924). 

Negligence in Obtaining Improper Ladder. 
— The failure of railroad company to furnish to 
an employee engaged in the scope of his employ- 
ment in painting a station house, a proper ladder 
or appliance, which failure caused the injury in 
suit, comes within the provisions subsection (c) 
of this section, and the contributory negligence 
of the plaintiff is not a complete bar to his 
recovery, but is only to be considered by the jury 
in diminution of the damages. Jones v. Atlantic 
Coast Line R.R., 194 N.C. 227, 189 S.E. 242 
(1927). 

Motion to Nonsuit. — Where plaintiff, while 
performing his duty, coupled a car attached to 
defendant’s locomotive, while not in motion, and 
the injury was caused by the sudden movement 
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of the locomotive by the engineer, without a sig- 
nal from the plaintiff, contrary to practice, 
though there was evidence of contributory negli- 
gence, its establishment would not be a complete 
defense, under subsection (c) of this section, and 
upon a motion to nonsuit, evidence that the engi- 
neer properly acted on the signal of another em- 
ployee will not be considered. Lamm v. Atlantic 
Coast Line R.R., 183 N.C. 74, 110 S.E. 659 (1922). 

Federal Statute. — The rule under the federal 
statute is substantially the same as that pre- 
scribed by subsection (c) of this section. Con- 
tributory negligence is not a complete bar to the 
recovery of damages by an employee of a rail- 
road company in an action brought under the 
Federal Employers’ Liability Act, the admea- 
surement being that of comparative negligence 
by which the jury, under conflicting evidence, 
reduces the recovery in accordance with the rela- 
tive negligence of the employee. Moore v. Atlan- 
tic Coast Line R.R., 185 N.C. 189, 116 S.E. 409 
(1923); Ballew v. Asheville & E.T.R.R., 186 N.C. 
704, 120 S.E. 334 (1923); Hinnant v. Tidewater 
Power Co., 187 N.C. 288, 121 S.E. 540 (1924); 
Cobia v. Atlantic Coast Line R.R., 188 N.C. 487, 
125 S.E. 18 (1924). 


V. CONTRACTS AND RULES EX- 
EMPTING FROM LIABILITY. 


Accepting Benefit from Relief Department. 
— A relief department for providing hospital 
care for employees, contributed to by the em- 
ployees and the company and under the control 
and management of the company, is but an 
agency of the company; and a stipulation in the 
contract with its employee that in the case of 
accident he must accept the benefit of the con- 
tract and release the company from liability, is 
prohibited by the provisions of subsection (e) of 
this section. Barden v. Atlantic Coast Line Ry., 
152 N.C. 318, 67 S.E. 971 (1910); Herring v. At- 
lantic Coast Line R.R., 168 N.C. 555, 84 S.E. 863 
(1915). 


VI. LOGGING ROADS AND 
TRAMROADS. 


Editor’s Note. — Before the enactment of 
subsection (f) of this section provisions of sub- 
section (a) were held, by judicial construction, to 
apply to logging roads and tramroads. See Ro- 
berson v. Greenleaf-Johnson Lumber Co., 154 
N.C. 328, 70 S.E. 630 (1911); Buckner v. Madison 
County R.R., 164 N.C. 201, 80 S.E. 225 (1918). 

However, in Williams v. Kinston Mfg. Co., 175 
N.C. 226, 95 S.E. 366 (1918), it was held that a 
logging road was not a common carrier within 
the meaning of subsection (c), and that the doc- 
trine of comparative negligence was not applica- 
ble to actions for injuries sustained by 
employees of such roads. This decision seems to 
have engendered the legislative enactment 
enunciated by subsection (f), which was passed 
in 1919. 
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The provisions of subsections (a) and (c) are 
applicable to tramroads or logging roads under 
the provisions of subsection (f). Sampson v. Jack- 
son Bros. Co., 203 N.C. 418, 166 S.E. 181 (1932). 
See Moore v. Rawls, 196 N.C. 125, 144 8.E. 552 
(1928). 

In Lilley v. Interstate Cooperage Co., 194 N.C. 
250, 189 S.E. 369 (1927), the rule of subsection 
(f) as to tram railroads was applied, and it was 
held that subsection (c) was operative as to such 
railroads. 

Comparative Negligence Rule Applies. — 
Contributory negligence is no longer a bar to 
injuries received in the operation of a logging 
road, but such negligence mitigates damages. In 
other words, comparative negligence is now, un- 
der the law, applicable to logging roads. Moore 
v. Rawls, 196 N.C. 125, 1448.E. 552 (1928), citing 
McKinish v. Norwood Lumber Co., 191 N.C. 836, 
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such roads. Gurganous v. Camp Mfg. Co., 204 
N.C. 525, 168 S.E. 833 (1933). 

Narrow-Guage Logging Road. — A small 
narrow-guage road running through the woods 
and used for the purpose only of transporting 
logs to the defendant’s sawmill, with the cars 
loaded with logs pulled up a grade by means of 
a steam skidder, the wire cables operating 
around a drum upon the skidder, is a logging 
road within the intent and meaning of subsection 
(f) of this section and an employee negligently 
injured by such company is not barred of his 
right to recover damages when caused by a fel- 
low servant; and contributory negligence is only 
considered in determination of the amount of 
damages the injured employee has sustained. 
Stewart v. Blackwood Lumber Co., 193 N.C. 138, 
136 S.E. 385 (1927); Brooks v. Suncrest Lumber 
Co., 194 N.C. 141, 188 S.E. 532 (1927). 


133 S.E. 163 (1926). 
The employee must be engaged in duties con- 
nected with or incidental to the operation of 


§ 62-243. Violation of rules causing injury; damages. — If any railroad 
company doing business in this State shall, in violation of any rule or regulation 
provided by the Commission, inflict any wrong or injury on any person, such 
person shall have a right of action and recovery for such wrong or injury, in 
any court having jurisdiction thereof, and the damages to be recovered shall be 
the same as in an action between individuals, except that in case of willful 
violation of law such railroad company shall be liable to exemplary damages: 
Provided, that all suits under this Chapter shall be brought within one year after 
the commission of the alleged wrong or injury. (1899, c. 164, s. 16; Rev., s. 1091; 
Cd. 8 1110719335 Ca lo4 S85 e041 Cor etoooeC. L1L6D5S5.51;) 


§ 62-244. Certain employees to wear badges. — Every conductor, 
baggagemaster, engineer, brakeman or other servant of any railroad 
corporation employed on a passenger train, or at stations for passengers, shall 
wear upon his hat or cap a badge which shall indicate his office and the initial 
letters of the title of the corporation by which he is employed. No conductor or 
collector without such badge shall be entitled to demand or receive from any 

assenger any fare or ticket, or to exercise any of the powers of his office. 
UST c. 188, s. 30; Code, s. 1958; Rev., s. 2604; C. S., s. 3414; 1963, c. 1165, 
ce ak 


Cross Reference. — As to badge of railroad 
police, see § 74A-3. 


§ 62-245. Duty to receive and forward freight tendered; penalty; 
regulations; charges. — (a) Agents or other officers of railroad companies 
whose duty it is to receive freight shall receive all articles of the nature and kind 
received by such carriers for transportation whenever tendered at a regular 
depot, station, terminal or boat landing, and every loaded car tendered at a 
sidetrack, or any warehouse connected with the railroad by a siding. The railroad 
company shall forward such freight or cars by the route selected by the person 
tendering the freight under the existing laws. If such loaded car be tendered 
at any siding or warehouse at which there is no agent, notice shall be given to 
an agent at the nearest regular station at which there is an agent that such car 
is loaded and ready for shipment. 


(b) The Commission shall make reasonable and just rules: 
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(1) For the handling of freight and baggage at stations of all railroad 


companies. 


(2) As to charges by any person engaged in the carriage of freight or 
express for the necessary handling and delivery of the same at all 


stations. 


(c) The railroad company Rete ten ee by any person unlawfully refusing 


to receive such freight s 


all forfeit and pay to the party aggrieved the 


sum of fifty dollars ($50.00) for each day such carrier refuses to receive 
such shipment of freight, and all damages actually sustained by reason 
of the refusal to receive freight. (Code, s. 1964; 1899, c. 164, s. 2, 


subsecs. 2, 7; 1908, cc. 444, 698; 


ev., SS. 1094, 2681; C.S., ss. 10538, 3515; 


1955, Ce lodySe 6. nL O41, Cr o1., | 96asemlLGons nly) 


Cross References. — As to power of Utilities 
Commission to prevent discrimination, see § 
62-140. As to venue of action against railroad, 
see § 1-81. As to regulation of shipment of in- 
flammable substances and explosives, see 8 
62-211. As to penalty for failure to deliver 
freight upon tender of payment for carriage, see 
§ 62-201. 


This section is constitutional as applied to 
intrastate shipments. Corbett v. Atlantic Coast 
Line R.R., 205 N.C. 85, 170 S.E. 129 (1933). 

Intrastate Shipments. — The penalty 
imposed by this section is not a burden upon 
interstate commerce when shipments are intra- 
state. Wampum Cotton Mills v. Carolina & N. 
Ry., 150 N.C. 608, 64 S.E. 588 (1909). 

Interstate Shipments. — In Reid v. Southern 
R. Co., 150 N.C. 753, 64 S.E. 874 (1909), it was 
held that the penalty provided for by the provi- 
sions of this section would apply to interstate 
shipments, the same not being a burden on inter- 
state commerce. In reviewing the same case the 
United States Supreme Court reversed this deci- 
sion and held that the section could not apply to 
interstate shipments. Southern Ry. v. Reid, 222 
US. 424, 32 8: Ct: 140, 56 L: Ed. 257 (1912). 

Section Strictly Construed. — This is a penal 
statute and must be strictly construed. Cox v. 
Atlantic Coast Line R.R., 148 N.C. 459, 62 S.E. 
556 (1908). 


Requisites of Valid Tender. — This section 
provides that the tender be made at a regular 
station and that the articles tendered be of the 
nature and kind received by the carrier for trans- 
portation, and it is necessary in an action for the 
penalty to show that the character of the ship- 
ment and place of tender are such as fall within 
its provisions. Olive v. Atlantic Coast Line R.R., 
152 N.C. 279, 67 S.E. 583 (1910). 

Same — Sufficiency of Allegations. — A 
complaint alleging that plaintiff tendered to a 
carrier at a certain station a certain quantity of 
loose lumber for shipment, etc., which the defen- 
dant wrongfully and unlawfully refused to re- 
ceive, states a good cause of action since it would 
be inferred, to be thereafter shown by proof, 
that this station referred to was a regular sta- 
tion, and that loose lumber was an article 
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usually received by the carrier. Olive v. 
Atlantic Coast Line R.R., 152 N.C. 279, 67 S.E. 
583 (1910). 

Meaning of ‘‘Whenever Tendered’’. — The 
words ‘whenever tendered” can only be quali- 
fied by supplying the ellipsis “within the usual 
hours adopted by the public for the transaction 
of such business at the place where the tender 
is made.” Alsop v. Southern Express Co., 104 
N.C. 278, 10 S.E. 297 (1889). 

Effect of Carrier’s Regulation as to Time of 
Tender. — Where money was tendered to the 
agent of an express company ata regular station 
for shipment at 2 o’clock P.M., and the trains 
carrying express freight in the direction of the 
place to which it was to be consigned passed only 
at 12:55 o’clock P.M. each day, a regulation of 
the company that money would be received for 
shipment only on the morning before the train 
on which it was to be transported passed would 
not protect the company in an action brought to 
recover a penalty incurred by violation of this 
section. Alsop v. Southern Express Co., 104 N.C. 
278, 10 S.E. 297 (1889). 

Tender of Freight Eight Minutes before 
Train. — Where the plaintiff tendered to the 
defendant 30 crates of strawberries at a small 
station requiring only one agent to attend to the 
various duties of express, telegraph, and rail- 
road agent, and the tender was made at the time 
the train for which the shipment was intended 
was seen approaching the depot, about eight 
minutes before its arrival, a charge of the court 
that it was for the jury to determine whether, 
under the circumstances, the tender of the ship- 
ment for that train was in time was not open to 
plaintiff’s objection. Shaw v. Southern Express 
Co., 171 N.C. 216, 88 S.E. 222 (1916). 

Requisites for Daily Penalty. — In order for 
the daily penalty to attach to the carrier for con- 
tinually refusing to accept freight for shipment 
under the provisions of this section, it is nec- 
essary for actual or constructive tender of the 
freight to be made to the carrier each day; and 
where cattle are the subject of shipment, evi- 
dence that the shipment had been refused and 
that the shipper kept the cattle near the depot 
and told the defendant’s agent thereof, and that 
he would deliver them when notified that the 
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company would receive them is insufficient ex- 
cept as to the first penalty. Bane v. Atlantic 
Coast Line R.R., 171 N.C. 328, 88 S.E. 477 (1916). 

When the common carrier permits a shipper 
to load a car with his goods and refuses to re- 
ceive it for shipment or to issue a bill of lading, 
it is a refusal to receive the goods for shipment, 
under this section; and when the shipper leaves 
the goods in the car, with request for shipment, 
and by his conduct, understood by the railroad, 
makes his tender continuous, each day’s delay 
is a separate refusal, within the meaning of the 
statute, to which the penalty will apply. Garrison 
v. Southern Ry., 150 N.C. 575, 64 S.E. 578 (1909). 

Same — Placing Goods in Depot. — Placing 
a shipment of goods in the depot of the carrier, 
prepared for and with request for shipment, and 
thus leaving them there, makes his tender con- 
tinuous, each day’s refusal to ship, under this 
section, and the carrier, thus refusing, is respon- 
sible for the penalty. Burlington Lumber Co. v. 
Southern Ry., 152 N.C. 70, 67 S.E. 167 (1910). 

Meaning of “Under the Existing Laws”. — 
The words “under the existing laws,’ in this sec- 
tion, qualify the word “forward,” and are used 
in reference to the rules governing the legal rela- 
tions of consignor, consignee and the connecting 
lines. Alsop v. Southern Express Co., 104 N.C. 
278, 10 S.E. 297 (1889). 

Who Is the “Party Aggrieved”. — The shipper 
of the goods is the ‘“‘party aggrieved,” and is the 
one entitled to sue for the penalty prescribed in 
this section which arises from the wrongful re- 
fusal of the carrier’s agent to accept the goods 
for transportation. Reid v. Southern Ry., 149 
N.C. 423, 63 S.E. 112 (1908). 

Same — Consignee of Goods Shipped on Ap- 
proval. — A consignee to whom goods are 
shipped on approval owes a duty to the con- 
signor to return them if they are unsatisfac- 
tory, and he must do so to relieve himself of 
liability to the consignor; and he is the party 
aggrieved, under this section, and may main- 
tain his action thereunder for the penalty pre- 
scribed upon the refusal of the carrier to 
accept the goods for shipment. Burlington 
Lumber Co. v. Southern Ry., 152 N.C. 70, 67 
S.E. 167 (1910). 

Same — Agent of Attaching Creditor. — The 
penalty prescribed by this section is for the per- 
son who is interested in having the goods 
shipped, and whose legal right in respect thereto 
is denied; and a person may not maintain ¢n ac- 
tion for the penalty, as the party aggrieved, who 
has no right or interest in the goods tendered by 
him for shipment, except as agent or attorney 
for an attaching creditor and surety on his at- 
tachment bond, after the debt has been paid and 
the goods released. McRackan v. Atlantic Coast 
Line R.R., 150 N.C. 331, 63 S.E. 1042 (1909). 

Goods Not Delivered to Carrier. — When the 
plaintiff did not deliver the goods to the carrier, 
because they could not be transported by a train 
then getting ready to leave the station, but car- 
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ried them back and shipped them the next day, 
a nonsuit should be allowed. Cox v. Atlantic 
Coast Line R.R., 148 N.C. 459, 62 S.E. 556 (1908). 


Tender of Perishable Goods for Train Not 
Carrying Accommodations Therefor. — An ex- 
press company is not liable for damages and the 
statutory penalties of this section for refusing 
to receive a shipment of 30 crates of strawber- 
ries for a certain train not carrying accommoda- 
tions for shipments of this character, though it 
had taken, on occasion, a few berries thereon for 
the shipper, where the lack of accommodations 
was known to the public, and to the shipper, and 
accommodations on other daily trains were spe- 
cially provided. Shaw v. Southern Express Co., 
171 N.C. 216, 88 S.E. 222 (1916). 


Refusal to Accept Loose Hay. — Where the 
Corporation Commission had authorized and 
fixed and approved the charges for the trans- 
portation of baled hay, without expressly requir- 
ing its acceptance by the carrier when unbaled 
or loose, and by express provision it did not re- 
quire the carrier to receive “cotton or other mer- 
chandise and warehouse the same unless the 
articles offered are in good shipping condition, 
etc.,” the carrier was not liable, for the penalty 
prescribed by this section, for refusing to receive 
for shipment a carload of loose hay, such ship- 
ments evidently being of such a character as to 
endanger not only the property of the carrier, 
but that of others received by the carrier for 
shipment. Tilley v. Norfolk & W. Ry., 162 N.C. 
37, 77 S.E. 994 (1918). 


Embargo on Consignee’s Freight. — A rail- 
road company may show, in defense to an action 
for refusal to receive goods for shipment when 
tendered, such matters as would excuse its fail- 
ure to do so at common law, unavoidable condi- 
tions then existing, over which it had no control; 
when a carrier has refused a shipment of the 
nature and kind it was its business to receive, 
and which it could have received at the point 
tendered without working a hardship or oppres- 
sion, it is no defense for it to show that, for the 
reason of the consignee’s blocking the freight 
yards at destination, an embargo had been 
placed by the railroad on shipments tendered to 
be forwarded to him there. Garrison v. Southern 
Ry., 150 N.C. 575, 64 S.E. 578 (1909). 


Embargo by Connecting Carrier. — The pen- 
alty imposed by this section is enforceable 
against a railroad company refusing to receive 
freight when tendered, though to reach the des- 
tination it was necessary for another road to 
receive and transport the freight beyond the 
junctional point; and it is no valid excuse that the 
connecting line had laid an embargo on the con- 
signee, for it was the duty of the initial carrier 
to transport the goods and make a tender to the 
connecting line to be relieved of the penalty. 
Wampum Cotton Mills v. Carolina & N. Ry., 150 
N.C. 608, 64 S.E. 588 (1909). 
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When Rate Unknown to Carrier. — Where 
the defendant carrier refused to receive for ship- 
ment goods tendered to it, basing its right to 
refuse upon the ground that it was necessary for 
the shipment to go over lines of connecting car- 
riers in order to reach its destination and that no 
joint rate had been made, and the plaintiff of- 
fered to prepay the freight, and asked for a bill 
of lading, it was the duty of the defendant to 
accept the shipment, forward it to its connecting 
line; and to use reasonable means of ascertain- 
ing the rate of freight, by wire if necessary, for 
the issuance of a through bill of lading. Reid v. 
Southern Ry., 1538 N.C. 490, 69 S.E. 618 (1910). 

In an action to recover the penalties alleged 
to have been incurred under this section, for 
refusing to receive freight for transportation, 
where the plaintiff delivered freight for ship- 
ment at the defendant’s station and tendered the 
charges, and an agent received the freight for 
storage, but refused to give a bill of lading be- 
cause he did not know the freight rates, and kept 
the freight 12 days, there was a refusal “to re- 
ceive for transportation,” and the action is 
brought under the proper statute. Twitty v. 
Southern Ry., 141 N.C. 355, 58 S.E. 957 (1906). 

Mismarking of Part of Shipment. — In an 
action to recover a penalty against a carrier for 
failing to ship one of four packages consigned 
for shipment under a single bill of lading, the 
defendant is estopped to claim as a defense that 
the mismarking of three of the packages was a 
sufficient excuse for failing to ship the fourth. 
Grocery Co. v. Railroad, 1386 N.C. 396, 48 S.E. 
801 (1904). 

Freight Not Consigned to Regular Station. 
— A refusal of the carrier’s agent to receive, at 
its depot, freight, and transportation charges 
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therefor, destined for a point on the carrier’s 
road which was only a siding, and was not a 
regular station, is wrongful, and subjects the 
carrier to the penalty prescribed by this section, 
when the refusal is on the ground that the agent 
did not know where the given destination was, 
but it appears that he could have ascertained 
that freight was ordinarily shipped there on way 
bills made out to a regular station on the car- 
rier’s road some two miles distant therefrom. 
Reid v. Southern Ry., 149 N.C. 423, 63 S.E. 112 
(1908). 

Conclusiveness of Referee’s Findings. — 
Where in an action to recover the prescribed pen- 
alties under this section the referee finds upon 
ample evidence, in a hearing in which no error 
of law is committed, that the shipment came 
within a certain classification, and that the ship- 
per tendered the correct amount for such clas- 
sification, and the finding is approved by the 
trial court, such finding is conclusive on appeal, 
and the carrier may not successfully contend 
that the shipment came within another classifi- 
cation for which higher freight charges were 
p.escribed, and where a higher tariff has been 
charged on one shipment the shipper is entitled 
to recover the excess paid. Corbett v. Atlantic 
Coast Line R.R., 205 N.C. 85, 170 S.E. 129 (1938). 

Sufficiency of Evidence. — Evidence that the 
shipper’s contract to deliver certain merchandise 
was canceled because of the carrier’s wrongful 
refusal to accept the merchandise for shipment 
is sufficient to support the referee’s finding of 
actual damages, profits which would have been 
certainly realized but for the carrier’s wrongful 
refusal of the shipment being recoverable under 
this section. Corbett v. Atlantic Coast Line R.R., 
205 N.C. 85, 170 S.E. 129 (1938). 


§ 62-246. Partial charges for partial deliveries. — Whenever any freight of 
any kind shall be received by any railroad company in this State to be delivered 
to any consignee in this State, and a portion of the same shall not have been 
received at the place of destination, it shall not be lawful for such carrier to 
demand any part of the guerre for freight or transportation due for such 
portion of the shipment as shall not have reached the place of destination. Such 
carrier shall be required to deliver to the consignee such portion of the 
consignment as shall have been received upon the payment or tender of the 
freight charges due upon such Peon, But nothing in this section shall be 
construed as interfering with or depriving a consignor, or other person having 
authority, of his rights of stoppage in transit. (1898, c. 495; Rev., s. 2641; C.5S., 
s. 3521; 1963, c. 1165, s. 1.) 


§ 62-247. Commission to establish and regulate stations for freight and 
passengers; abandonment of station or other facility or diminution of 
accommodations. — (a) The Commission is empowered and directed to require, 
where the public necessity demands, and it is demonstrated that the revenue 
received will be sufficient to justify it, the establishment of stations or terminals 
by any railroad company, to require the erection of depot accommodations 
commensurate with such business and revenue, and to require the erection of 
accommodations for loading and unloading livestock and for feeding, sheltering 


925 


§ 62-248 CH. 62. PUBLIC UTILITIES § 62-259 


and protecting the same in transportation. The Commission shall not require any 
poe company to establish any station nearer to another station than five 
miles. 

(b) The Commission is empowered and directed to require a change of any 
station or terminal or the repair, addition to, or change of any station or 
terminal by any railroad company in order to promote the security, convenience 
and accommodation of the public. 

(c) A railroad company which has established and maintained for a year or 
more a passenger station, freight depot, team track, or other facility for serving 
the public at a point upon its road or route shall not abandon such station, depot 
or team track or other facility for serving the public nor substantially diminish 
the accommodations at said station, depot or team track by the stopping of 
trains or otherwise except by approval of the Commission which may be sought 
by the filing of an appropriate petition seeking the necessary authority. Freight 
or passenger depots may be relocated upon the written approval of the 
Commission. (1899, c. 164, s. 2, subsecs. 12, 13, ss. 19, 20; Rev., ss. 1097, 1098; 
191320:41593j)625:9:S5010409) 0411051551933 Ga54:) s.8; 1941, c. 9771963, ¢. 1165, 
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Cross References. — As to power of Utilities 
Commission to regulate building of shelters at 
railroad division points, see § 62-229. See note to 
§ 62-118. 

Liberal Construction. — Subsection (b) of 
this section is of a remedial nature, and will be 
liberally construed by the courts in favor of the 
exercise of the authority conferred. State ex rel. 
Corporation Comm’n v. Southern Ry., 185 N.C. 
435, 117 S.E. 563 (1923). See State ex rel. Corpo- 
ration Comm’n v. Southern Ry., 196 N.C. 190, 
145 S.E. 19 (1928). 

Power to Require and Regulate Depots. — 
The Commission can order new depots estab- 
lished wherever they are needed, and has the 
lesser power to require proper facilities at those 
already established. Corporation Comm’n vy. 
Railroad, 139 N.C. 126, 51 S.E. 793 (1905). 

May Require Track Scaies. — The Commis- 
sion is empowered to require “depot accommo- 
dations commensurate with such business and 
revenue,” which justifies the Commission in 
requiring “track scales” at points along the line. 


Corporation Comm’n vy. Railroad, 189 N.C. 126, 
51 8.E. 798 (1905). 

The court, or the jury upon proper instruc- 
tions, as the case may be, should pass upon the 
reasonableness and necessity of an order of the 
Commission requiring track scales to be put in. 
Corporation Comm’n v. Railroad, 189 N.C. 126, 
51 S8.E. 793 (1905). 

Railroad Not Released from Private Con- 
tract. — The limitation on the powers of the 
Commission to require common carriers to es- 
tablish stations within five miles of each other 
does not release the carriers from a contract, 
with an individual, to maintain a flag stop within 
the bounds of his plantation. Parrott v. Atlantic 
& N.C.R.R., 165 N.C. 295, 81 S.E. 348 (1914). 

Orders Subject to Review by the Courts. — 
The power of the Commission, under this sec- 
tion, cannot be unreasonably exercised, and its 
orders are subject to review by the superior 
court and the Supreme Court. Corporation 
Comm’n v. Railroad, 189 N.C. 126, 51 S.E. 793 
(1905). 


§§ 62-248 to 62-258: Reserved for future codification purposes. 


ARTICLE 12. 
Motor Carriers. 


§ 62-259. Additional declaration of policy for motor carriers. — In addition 
to the declaration of policy set forth in G.S. 62-2 of Article 1 of Chapter 62, it 
is declared the policy of ie State of North Carolina to preserve and continue 
all motor carrier transportation services now afforded this State; and to provide 
fair and impartial regulations of motor carriers in the use of the public highways 
in such a manner as to promote, in the interest of the public, the inherent 
advantages of highway transportation; to promote and preserve adequate 
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economical and efficient service to all the communities of the State by motor 
carriers; to encourage and promote harmony among all carriers and to prevent 
discrimination, undue preferences or advantages, or unfair or destructive 
competitive practices between all carriers; to foster a coordinated statewide 
motor carrier service; and to conform with the nationa! transportation policy and 
the federal motor carriers acts insofar as the same may be practical and 
adequate for application to intrastate commerce. (1947, c. 1008, s. 1; 1949, c. 1132, 


St 21 9bomc LOD. ssl.) 


Local Modification. — Cabarrus: 1947, c. 532; 
1949, c. 1182, s. 39. 

Editor’s Note. — This Article combines the 
Bus Act of 1949, Session Laws 1949, c. 1132, and 
the North Carolina Truck Act, Session Laws 
1947, c. 1008. For a discussion of the Bus Act of 
1949, see 27 N.C.L. Rev. 467. As to application 
of former article of similar import, see City 
Coach Co. v. Gastonia Transit Co., 227 N.C. 391, 
42 S.E.2d 398 (1947). 

Purpose of Truck Act. — The North Carolina 
Truck Act was enacted to preserve and continue 
motor carrier transportation services. State ex 
rel. Utilities Comm’n v. Fredrickson Motor Ex- 
press, 232 N.C. 178, 59 S.E.2d 580 (1950). 

Policy of the Bus Act Stated. — The policy 
of the law controlling the granting of bus fran- 


efficient bus service at reasonable cost to all 
communities of the State, without discrimina- 
tion, undue privileges or advantages or unfair or 
destructive competitive practices, all to the end 
of promoting the public interest. State ex rel. 
Utilities Comm’n v. Queen City Coach Co., 233 
N.C. 119, 68 S.E.2d 118 (1951). 

This section does not require the Utilities 
Commission to adopt a rule of the Interstate 
Commerce Commission. — The Commission 
must make its own independent investigations, 
determinations and findings of fact based upon 
the evidence presented to it. State ex rel. Utili- 
ties Comm’n v. Associated Petroleum Carriers, 
13 N.C. App. 554, 186 S.E.2d 612 (1972). 

Cited in State ex rel. Utilities Comm’n v. 
Southern Coach Co., 19 N.C. App. 597, 199 


chises is to provide adequate, economical and §.E.2d 7381 (1978). 


§ 62-260. Exemptions from regulations. — (a) Nothing in this Chapter shall 
be construed to include persons and vehicles engaged in one or more of the 
following services by motor vehicle if not engaged at the time in the 
transportation of other passengers or other property by motor vehicle for 
compensation: 


(1) Transportation of passengers or property for or under the control of the 
State of North Carolina, or any political subdivision thereof, or any 
board, department or commission of the State, or any institution owned 
and supported by the State; 


(2) Transportation of passengers by taxicabs when not carrying more than 
nine passengers or transportation by other motor vehicles performing 
bona fide taxicab service and not carrying more than nine passengers 
in a single vehicle at the same time when such taxicab or other vehicle 
performing bona fide taxicab service is not operated on a regular route 
or between termini; provided, no taxicab while operating over the 
regular route of a common carrier outside of a municipality and a 
residential and commercial zone adjacent thereto, as such zone may be 
determined by the Commission as provided in (8) of this subsection, 
shall solicit passengers along such route, but nothing herein shall be 
construed to prohibit a taxicab operator from picking up passengers 
along such route upon call, sign or signal from prospective passengers; 


(3) Transportation by motor vehicles owned or operated by or on behalf of 
hotels while used exclusively for the transportation of hotel patronage 
between hotels and local railroad or other common carrier stations; 


(4) Transportation of passengers to and from airports and passenger airline 
terminals when such transportation is incidental to transportation by 
aircraft; 
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(5) Transportation of passengers by trolley buses operated by electric 
power derived from a fixed overhead wire, furnishing local passenger 
transportation similar to street railway service; 

(6) Transportation by motor vehicles used exclusively for the transportation 
of passengers to or from religious services or transportation of pupils 
and employees to and from private or parochial schools or 
transportation to and from functions for students and employees of 
private or parochial schools; 

(7) Transportation of bona fide employees of an industrial plant to and from 
their regular employment; 

(8) Transportation of passengers when the movement is within a 
municipality exclusively, or within contiguous municipalities and within 
a residential and commercial zone adjacent to and a part of such 
municipality or contiguous municipalities; provided, the Commission 
shall have power in its discretion, in any particular case, to fix the limits 
of any such zone; 

(9) Transportation in bulk of sand, gravel, dirt, debris, and other 
aggregates, or ready-mixed paving materials for use in street or 
highway construction or repair; 

(10) Transportation of newspapers; 

(11) Transportation of insecticides, fungicides and the ingredients thereof; 
transportation of farm, dairy or orchard products from farm, dairy or 
orchard to warehouse, creamery, or other original storage or ae 

(12) Transportation for and under the control of cooperative associations 
organized and operating under the Federal Agricultural Marketing Act, 
U.S.C.A. Title 12, § 1141(j), or under the State Cooperative Marketing 
Act, Chapter 54, Subchapter V, General Statutes of North Carolina, as 
amended, or for any federation of such cooperative associations; 
provided, such federation possesses no greater powers or purposes 
than such cooperative associations; 

(18) Transportation of livestock, or fish, including shellfish and shrimp, but 
not including manufactured products thereof; 

(14) Transportation of raw products of the forest, including firewood, logs, 
crossties, stave bolts, pulpwood, and rough lumber, but not including 
manufactured products therefrom; 

(15) Pickup, delivery, and transfer service for railroads, express companies, 
water carriers and motor carriers in connection with their respective 
line-haul services within the commercial zone of any municipality, as 
defined by the Commission between their terminals and places of 
collection or delivery of freight; 

(16) Boao otneaes by a bona fide private carrier, as defined in GS. 

(17) Transportation of any commodity anywhere of a character not hauled 
in a ordinary course of business by a common carrier by motor 
vehicle. 

(b) The Commission shall have jurisdiction to fix rates of carriers of 
passengers operating as described in (5) and (8) of subsection (a) of this section 
in the manner provided in this Chapter, and shall have jurisdiction to hear and 
determine controversies with respect to extensions and services, and the 
Commission’s rules of practice shall include appropriate provisions for bringing 
such controversies before the Commission an for the hearing and determination 
of the same; provided nothing in this paragraph shall include taxicabs. 

(c) The Commission may conduct investigations to determine whether any 
person purporting to operate under the exemption provisions of this section is, 
in fact, so operating, and make such orders as it deems necessary to enforce 
compliance with this section. 
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(d) The venue for any action commenced to enforce compliance with the terms 
of this Article against any person purporting to operate under any of the 
exemptions arora in this section shall be in one of the counties of the judicial 
district wherein the violation is alleged to have taken place and such person shall 
be entitled to trial by jury. 

(e) None of the provisions of this section nor any of the provisions of this 
Chapter shall be construed so as to prohibit or regulate the transportation of 
property by any motor carrier when the movement is within a municipality or 
within contiguous municipalities and within a zone adjacent to and commercially 
a part of such municipality or contiguous municipalities, as defined by the 
Commission. The Commission shall have the power in its discretion, in any 
particular case, to fix the limits of any such zone. Nothing herein shall be 
construed as an abridgment of the police powers of any municipality over such 
operation wholly within any such municipality. Nothing in this Chapler shall be 
construed to prohibit or regulate the transportation of household effects of 
families from one residence to another by persone who do not hold themselves 
out as being, and are not generally engaged in the business of transporting such 
property for compensation. 

d) Notwithstanding the exemptions for transportation of passengers and 
property provided under subsections (a) through (e) of this section, all motor 
carriers transporting passengers for compensation under said exemptions or 
under any special exemptions granted by the Utilities Commission under G.S. 
62-261 as are Seralishied for regulated motor common carriers by the rules of 
the Utilities Commission pursuant to G.S. 62-268, and all such motor carriers 
transporting for hire under said sete provisions shall further be subject 
to the same requirements for safety of operation of said motor vehicles as are 
required of regulated motor common carriers under the provisions of this 
Chapter and the regulations of the Commission adopted pursuant thereto. The 
Commission is authorized to promulgate rules and regulations for the 
enforcement of said requirements in the case of all such exempt operations, and 
the officers and agents of the Commission shall have full authority to inspect 
said exempt vehicles and to apply all enforcement regulations and penalties for 
violation of said security regulations and safety regulations as in the case of 
regulated motor carriers. 

g) The owners of all motor vehicles used in any transportation for 
compensation which is declared to be exempt under this section shall register 
such operation with the Utilities Commission and shall secure from the Utilities 
Commission a certificate of exemption. (1947, c. 1008, s. 4; 1949, c. 1132, s. 5; 
LO5cCHOST Hails) 1958Ncal 1408 sM 21 9bb neal L94iiss.1,)2:1959, ¢.102).¢..639, 
s. 14; 1963, c. 1165, s. 1; 1967, cc. 1135, 1203; 1969, c. 681; 1971, cc. 856, 1192; 
1973". 175:) 


Editor’s Note. — The 1973 amendment added 
present subdivision (1) to subsection (a). 

The Utilities Commission is not vested with 
power to require the operators of services 
enumerated in subdivisions (1) to (8) of sub- 
section (a) to obtain a franchise from it and 
does not have any supervision or jurisdiction 
over such operation, except the operations set 
forth in subdivisions (5) and (8) of subsection (a), 
and as to them it retains jurisdiction to fix rates 
and ‘“‘to hear and determine controversies with 
respect to extensions and services.” City of Win- 
ston-Salem v. Winston-Salem City Coach Lines, 
245 N.C. 179, 95 S.E.2d 510 (1956). 


Commission Has Jurisdiction to Determine 
Exemptions. — The Commission has jurisdiction 


to determine whether or not the actual opera- 
tions of a carrier are under the exemptive provi- 
sions of this section. State ex rel. North Carolina 
Util. Comm’n v. McKinnon, 254 N.C. 1, 118 
S.E.2d 184 (1961). 

Jurisdiction of Commission over City Bus 
Lines. — The Commission has been given spe- 
cific authority to fix city bus fares. State ex rel. 
Utilities Comm’n v. City of Greensboro, 244 N.C. 
247, 93 S.E.2d 151 (1956). 

An intracity carrier, holding a certificate of 
exemption issued by the Commission and a fran- 
chise from the city or town in which it operates, 
is exempt from control of the Commission, ex- 
cept as to rates and controversies with respect 
to extensions and services. State ex rel. North 
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Carolina Util. Comm’n v. McKinnon, 254 N.C. 1, 
118 S.E.2d 134 (1961). 

Any provisions with respect to rates and ser- 
vices contained in a franchise contract between 
a utilities company and a municipal corporation, 
authorizing the utilities company to transport 
passengers over its streets, are subject to the 
orders of the Utilities Commission in respect 
thereto. City of Winston-Salem v. Winston- 
Salem City Coach Lines, 245 N.C. 179, 95 S.E.2d 
510 (1956). 

Same — Dispute as to Curtailment of Ser- 
vices by Bus Carrier. — Where a municipality 
has granted a franchise to a utilities company to 
operate passenger buses over its streets, the 
parties may mutually agree upon extensions and 
services, changes in routes, or curtailment of 
services, when in the opinion of the governing 
board of the municipality such changes are, un- 
der the existing conditions, for the best interest 
of all concerned, including the public. However, 
when the parties are unable to agree to a 
proposed curtailment of existing services, the 
matter is within the exclusive jurisdiction of the 
Utilities Commission and the municipality may 
not enjoin the utility from the proposed curtail- 
ment of services, although the utility may not 
change its schedules or curtail its services unless 
given authority to do so by the Utilities Commis- 
sion. City of Winston-Salem v. Winston-Salem 
City Coach Lines, 245 N.C. 179, 95 S.E.2d 510 
(1956). 


No Territorial Limitations on Intracity Car- 
rier When Subsections (a)(1) and (a)(6) Apply. 
— An exempted intracity carrier under subsec- 
tion (a)(8) has no territorial limitations as to the 
transportation of passengers under subsections 
(a)(1) and (a)(6) of this section, where the request 
for such services arises within the area for which 
such carrier holds a certificate of exemption 
from the Commission and a franchise from the 
municipality in which it operates or within any 
additional zone or zones adjacent thereto which 
have been fixed by the Commission. State ex rel. 
North Carolina Util. Comm’n v. McKinnon, 254 
N.C. 1, 118 S.E.2d 134 (1961). 


Operations Devoted Exclusively to Trans- 
portation of Employees to and from Work. — 
The North Carolina Utilities Commission does 
not have regulatory supervision of operations 
devoted exclusively to the transportation by mo- 
tor vehicle of the bona fide employees of indus- 
trial plants to and from the places of their 
employment even in cases where the persons 
conducting such operations are engaged at the 
same time or at other times in carrying on the 
callings of common carriers by motor vehicle. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 236 N.C. 583, 73 S.E.2d 562 (1952). 


Transportation to and from Federal Mili- 
tary Reservation. — This section exempts from 
the regulation of the Utilities Commission car- 
riers in intrastate commerce transporting pas- 
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sengers for hire to and from federal military 
reservations or bases only if such carriers have 
been procured by the United States government 
to carry passengers for it, or the transportation 
of such passengers is under the control of the 
United States. Bryant v. Barber, 237 N.C. 480, 
75 S.E.2d 410 (1958). 

As to motor vehicles carrying mail under for- 
mer statute, see Winborne v. Browning, 206 
N.C. 557, 174 8.E. 579 (1934). 

Transportation of Athletic Teams and 
School Bands. — While it is true that the statute 
which governs the operation of school buses 
makes no provision one way or the other for the 
transportation of athletic teams or school bands, 
it is equally true that school bands and athletic 
teams are under the control of the school au- 
thorities. Therefore the board controlling such 
activities would have the inherent right to con- 
tract for such transportation as might be nec- 
essary to transport its athletic teams and its 
bands to and from such events which have been 
scheduled under the supervision of school au- 
thorities, and such transportation would be ex- 
empt under subsection (a)(1) of this section. 
State ex rel. North Carolina Util. Comm'n vy. 
McKinnon, 254 N.C. 1, 118 S.E.2d 134 (1961). 

Franchise for Limousine Service to Airport. 
— The provisions of §§ 63-2, 63-49, 63-50, 68-53, 
and this section authorize a municipal corpora- 
tion to award a franchise contract granting the 
right to provide limousine service to a municipal 
airport upon certain terms and conditions set 
forth in the franchise ordinance. Harrelson v. 
City of Fayetteville, 271 N.C. 87, 155 S.E.2d 749 
(1967). 

Action by Competing Carrier against 
Exempted Carrier Violating Section. — When 
an exempted carrier is operating in violation of 
the exemptive provisions of this section, any 
other carrier adversely affected thereby may 
institute an action in the superior court 
against such exempted carrier, pursuant to 
the provisions of subsection (d) of this section 
and § 62-279. State ex rel. North Carolina 
Util. Comm’n v. McKinnon, 256 N.C. 1, 118 
S.E.2d 134 (1961). 

Rate Scheme Held Unconstitutional. — The 
state regulatory scheme by which Utilities Com- 
mission sets rates for franchised carriers to 
charge the U.S. Army in transportation of 
household goods violates the national procure- 
ment policy and is an unconstitutional burden on 
the United States in the exercise of its constitu- 
tional powers. United States v. North Carolina 
Util. Comm’n, 352 F. Supp. 274 (E.D.N.C. 1972). 

Cited in State ex rel. Utilities Comm’n v. 
American Courier Corp., 8 N.C. App. 358, 174 
S.E.2d 814 (1970); State ex rel. Utilities Comm’n 
v. J.D. McCotter, Inc., 16 N.C. App. 475, 192 
S.E.2d 629 (1972), aff'd, 283 N.C. 104, 194 S.E.2d 
859 (1973); State ex rel. Utilities Comm’n yv. 
Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1978). 
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§ 62-261. Additional powers and duties of Commission applicable to motor 
phe ey — The Commission is hereby vested with the following powers and 
uties: 

(1) To supervise and regulate common carriers of passengers by motor 
vehicle and to that end the Commission may establish reasonable 
requirements with respect to continuous and adequate service, 
transportation of baggage, newspapers, mail and tight express, 
uniform systems of accounts, records and reports and preservation of 
records. 

(2) To supervise the operation of passenger bus stations in any manner 
necessary to promote harmony among the carriers using such stations 
and efficiency of service to the traveling public. 

(3) To prescribe qualifications and maximum hours of service of drivers and 
their helpers, and rules regulating safety of operation and equipment; 
and in the interest of uniformity of intrastate and interstate rules and 
regulations applicable within the State with respect to maximum hours 
of service of vehicle drivers and their helpers, and safety of operation 
and equipment, the Utilities Commission may adopt and enforce the 
rules sa regulations adopted and promulgated by the United States 
Department of Transportation with respect thereto, insofar as the 
Utilities Commission finds the same to be practical and advantageous 
for application in this State and not in conflict with this Article. In or- 
der to promote safety of operation of motor carriers, the Utilities 
Commission may avail itself of the assistance of any other agency of 
the State having special knowledge of such matters and it may make 
such investigations and tests as may be deemed necessary to promote 
safety of equipment and operation of vehicles upon the highways. 

(4) For the purpose of carrying out the provisions of this Article, the 
Utilities Commission may avail itself of the special information of the 
Board of Transportation in promulgating safety requirements and in 
considering applications for certificates or permits with particular 
reference to conditions of the public highway or highways involved, and 
the ability of the said public highway or highways to carry added 
traffic; and the Board of Transportation, upon request of the Utilities 
Commission, shall furnish such information. 

(5) The Commission may, without prior notice and hearing, make and enter 
any order, rule, regulation, or requirement, not affecting rates, upon 
unanimous finding by the Commission of the existence of an emergency 
and make such order, rule, regulation or requirement effective upon 
notice given to each affected motor carrier by registered mail, or by 
certified mail pending a hearing thereon as provided in this subdivision. 
It shall not be necessary for the Commission to give notice to the 
carriers affected or to hold a hearing prior to a revision in the rules 
regarding procedures to be followed in filing rates. Any such 
emergency order, rule, regulation or requirement shall be subject to 
continuation, modification, change, or revocation after notice and 
hearing and all such emergency orders, rules, regulations and 
requirements shali be supplanted and superseded by any final order, 
rule, regulation or requirement entered by the Commission. 

(6) The Commission shall regulate brokers and make and enforce 
reasonable requirements respecting their licenses, financial 
responsibility, accounts, records, reports, operations and practices. 

(7) The Commission and its duly authorized inspectors and agents shall 
have authority at any time to enter upon the premises of any motor 
carrier, subject to the provisions of this Article for the purpose of 
inspecting any motor vehicles and equipment used by such motor 
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carriers in the transportation of passengers and property, and to 
prohibit the use by any motor carrier of any motor vehicle or parts 
thereof or equipment thereon adjudged by such agents and inspectors 
to be unsafe for use in the transportation of passengers and property 
upon the public highways of this State; and when such agents or 
inspectors shall discover any motor vehicle of such motor carrier in 
actual use upon the highways in the transportation of passengers and 
property to be unsafe or any parts thereof or any equipment thereon 
to be unsafe, such agents or inspectors may, if they are of the opinion 
that further use of such vehicle, parts or equipment are imminently 
dangerous, stop such vehicle and require the operator thereof to 
discontinue its use and to substitute therefor a safe vehicle, parts or 
equipment at the earliest possible time and place, having regard for 
both the convenience and the safety of the passengers and property. 
When an inspector or agent stops a motor vehicle on the highway, under 
authority of this section, and the motor vehicle is in operative condition 
and its further movement is not dangerous to the passengers and 
property and to the users of the highways, it shall be the duty of the 
inspector or agent to guide the vehicle to the nearest point of 
substitution or correction of the defect. Such agents or inspectors shall 
also have the right to stop any motor vehicle which is being used upon 
the public highways for the transportation of passengers and property 
by a motor carrier subject to the provisions of this Article and to 
eject therefrom any driver or operator who shall be operating or be in 
charge of such motor vehicle while under the influence of intoxicating 
liquors. It shall be the duty of all inspectors and agents of the Com- 
mission to make a written report, upon a form prescribed by the 
Commission, of inspections of all motor equipment and a copy of 
each such written report, disclosing defects in such equipment, shall 
be served promptly upon the motor carrier operating the same, 
either in person by the inspector or agent or by mail. Such agents 
and inspectors shall also make and serve a similar written report in 
cases where a motor vehicle is operated in violation of the laws of 
this State or of the orders, rules and regulations of the Commission. 


(8) To determine, upon its own motion, or upon motion by a motor carrier, 
or any other party in interest, whether the transportation of property 
in intrastate commerce performed by any motor carrier or class of 
motor carriers lawfully engaged in operation in this State is in fact of 
such nature, character, or quantity as not substantially to affect or 
impair uniform regulation by the Commission of transportation by 
motor carriers engaged in intrastate commerce. Upon so finding, the 
Commission shall issue a certificate of exemption to such motor carrier 
or class of motor carriers which, during the period such certificate shall 
remain effective and unrevoked, shall exempt such carrier or class of 
motor carriers from compliance with the provisions of this Article, and 
shall attach to such certificate such reasonable terms and conditions 
as the public interest may require. At any time after the issuance of 
any such certificate of ey) Ray the Commission may by order revoke 
all or any part thereof, if it shall find that the transportation in 
intrastate commerce performed by the carrier or class of carriers 
designated in such certificate will be, or shall have become, or is 
reasonably likely to become, or such nature, character, or quantity as 
in fact substantially to affect or impair uniform regulation by the 
Commission of intrastate transportation by motor carriers in 
effectuating the policy declared in this Chapter. U on revocation of any 
such certificate, the Commission shall restore to th 
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affected thereby, without further AN sta the authority, if any, to 
operate in intrastate commerce held by such carrier or carriers at the 
time the certificate of exemption pertaining to such carrier or carriers 
became effective. No certificate of exemption shall be denied, and no 
order of revocation shall be issued, under this paragraph, except after 
reasonable opportunity for hearing to interested parties. 


(9) To inquire into the management of the business of motor carriers and 


into the management of business of persons controlling, controlled b 
or under common control with, motor carriers to the extent that suc 
persons have a pecuniary interest in the business of one or more motor 
carriers, and the Commission shall keep itself informed as to the 
manner and method in which the same are conducted, and may obtain 
from such carriers and persons such information as the Commission 
deems necessary to carry out the provisions of this Article. 


(10) To relieve the highways of all undue burdens and safeguard traffic 


thereon by pO ee and enforcing reasonable rules, regulations 
and orders designed and calculated to minimize the dangers attending 
transportation on the highways of all commodities including explosives 
or highly inflammable or combustible liquids, substances or gases. 


(11) The Commission may from time to time establish such just and 


reasonable classifications of groups of carriers included in the term 
“common carrier by motor vehicle” or contract carrier by motor vehicle 
as the special nature of the service performed by such carriers shall 
require; and such just and reasonable rules, regulations, and 
requirements, consistent with the provisions of this Article, to be 
observed by such carriers so classified or grouped, as the Commission 
deems necessary or desirable in the public interest. (1947, c. 1008, s. 
HMO 49F calla, S07 l9D0 Ce l40 8s. on 1951 -c.00,'8. Llc. 1152's. 7: 
TIO PCA 124819} 1965,C.1105,'S8.01> 969F ce 123s: 2: e, 163; 1973;- c. 


507, s. 5.) 


Cross Reference. — As to revocation of 
license plates for violation of Chapter, see § 
62-278. 


Editor’s Note. — The 1973 amendment sub- 
stituted “Board of Transportation” for “State 
Highway Commission” in subdivision (4). 


Rules and Regulations. — The Commission 
may impose upon the holder of a permit any 
reasonable rules and regulations with respect to 
the operations thereunder which are now in ef- 
fect or which may be adopted hereafter for the 
regulation of motor vehicle carriers performing 
similar service. State ex rel. Utilities Comm’n v. 
Fleming, 235 N.C. 660, 71 S.E.2d 41 (1952). 


Commission Must Require Certificate 
Holder to Render Services Contemplated. — 
The Truck Act of 1947 and the amendments 
thereto placed upon the Commission the respon- 
sibility of requiring the holder of the certificate 
to render the service contemplated. State ex rel. 
Utilities Comm’n v. Colter, 259 N.C. 269, 130 
S.E.2d 385 (1968). 


A substantial rather than a simulated 
performance is required to support a bona fide 
carrier operation. State ex rel. Utilities Comm’n 
v. Colter, 259 N.C. 269, 130 S.E.2d 385 (1968). 

Contracts Subject to Commission’s Author- 
ity. — Contracts between carriers affecting ser- 
vice to the public are subject to the Commission’s 
regulatory authority. State ex rel. Utilities 
Comm’n v. Carolina Coach Co., 260 N.C. 48, 132 
S.E.2d 249 (1963). 

Contract When Approved Is Order of Com- 
mission. — A contract between public utilities, 
when formally approved by the Commission, is 
in effect an order of the Commission binding on 
each of the parties. State ex rel. Utilities 
Comm’n v. Carolina Coach Co., 260 N.C. 48, 132 
S.E.2d 249 (1963). 

The interchange of freight between an intra- 
state and an interstate carrier, even though the 
property is being moved in interstate commerce, 
is left to the state commissions. State ex rel. 
Utilities Comm’n v. Fox, 239 N.C. 253, 79 S.E.2d 
391 (1954). 


§ 62-262. Applications and hearings. — (a) Except as otherwise provided in 
G.S. 62-260 and 62-265, no person shall engage in the transportation of 


933 


§ 62-262 CH. 62. PUBLIC UTILITIES § 62-262 


passengers or property in intrastate commerce unless such person shall have 
applied to and obtained from the Commission a certificate or permit authorizing 
such operations, and it shall be unlawful for any person knowingly or wilfully 
to operate in intrastate commerce in any manner contrary to the provisions of 
this Article, or of the rules and regulations of the Commission. No certificate 
or permit shall be amended so as to enlarge or in any manner extend the scope 
of operations of a motor carrier without complying with the provisions of this 
section. 


(b) Upon the filmg of an application for a certificate or a permit, the 
Commission shall, within a reasonable time, fix a time and place for hearing such 
application. For bus qa ee uone, the Commission shall cause notice of the time 
and place of hearing to be given by mail to the applicant, to other motor carriers 
holding certificates or permits to operate in the territory proposed to be served 
by the application, and to other motor carriers who have pending applications 
to so operate. The Commission shall from time to time prepare a truck calendar 
containing notice of such hearings, a copy of which shall be mailed to the 
applicant and to any other persons desiring it, upon payment of charges to be 
fixed by the Commission. The notice or calendar herein required shall be mailed 
at least 20 days prior to the date fixed for the hearing, but the failure of any 
person, other than applicant, to receive such notice or calendar shall not, for that 
reason, invalidate the action of the Commission in granting or denying the 
application. 

(c) The Commission may, in its discretion, except where a regular calendar 
providing notice is issued, require the applicant to give notice of the time and 
place of such hearing together with a brief description of the purpose of said 
hearing and the exact route or routes and authority applied for, to be published 
not less than once each week for two successive weeks in one or more 
newspapers of general circulation in the territory proposed to be served. The 
Commission may in its discretion require the applicant to give such other and 
further notice in the form and manner prescribed by the Commission to the end 
that all interested parties and the general public may have full knowledge of 
such hearing and its purpose. If the Commission pequlies the applicant to give 
notice by publication, then a copy of such notice shall be immediately mailed b 
the applicant to the Commission, and upon receipt of same the chief clerk shail 
cause the copy of notice to be entered in the Commission’s docket of pending 
proceedings. The applicant shall, prior to any hearing upon his application, be 
required to satisfy the Commission that such notice by nablcahnn as been duly 
made, and in addition to any other fees or costs required to be paid by the 
applicant, the applicant shall pay into the office of the Commission the cost of 
the notices herein required to be mailed by the Commission. 


(d) Any motor carrier desiring to protest the granting of an application for 
a certificate or permit, in whole, or in part, may become a party to such 
proceedings by filing with the Commission, not less than 10 days prior to the 
date fixed for the hearing, unless the time be extended by order of the 
Commission, its protest in writing under oath, containing a general statement 
of the grounds for such protest and the manner in which the protestant will be 
adversely affected by the granting of the application in whole or in part. Such 
protestant may also set forth in his protest its proposal, if any, to render either 
alone or in conjunction with other motor carriers, the service proposed by the 
applicant, either in whole or in part. Upon the filing of such protest it shall be 
the duty of the protestant to file three copies with the Commission, and the 
protestant shall certify that a copy of said protest has been delivered or mailed 
to the applicant or applicant’s attorney. When no protest is filed with the 
Commission within the time herein limited, or as extended by order of the 
Commission, the Commission may proceed to hear the application and make the 
necessary findings of fact and issue or decline to issue the certificate or permit 
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applied for without further notice. Persons other than motor carriers shall have 
the right to appear before, the Commission and give evidence in favor of or 
against the granting of any application and with permission of the Commission 
may be accorded the right to examine and cross-examine witnesses. 

(e) If the application is for a certificate, the burden of proof shall be upon the 
applicant to show to the satisfaction of the Commission: 

(1) That public convenience and necessity require the proposed service in 
addition to existing authorized transportation service, and 

(2) That the applicant is fit, willing and able to properly perform the 
proposed service, and 

(3) That the applicant is solvent and financially able to furnish adequate 
service on a continuing basis. 

(f) No certificate for the transportation of passengers shall be granted to an 
applicant proposing to serve a route already served by a previously authorized 
motor carrier unless and until the Commission shall find from the evidence that 
the service rendered by such previously authorized motor carrier or carriers on 
said routes is inadequate 40 meet the requirements of public convenience and 
necessity; and if the Commission shall find that the service being rendered by 
such certificate holder or holders on said routes is inadequate to meet the 
requirements of public convenience and necessity, such certificate holder or 
holders who have protested the application as provided in subsection (d) of this 
section, shall be given reasonable time to remedy such inadequacy before any 
certificate shall be granted to an applicant proposing to operate on such routes, 
unless the Commission finds that the previously authorized carrier, filing such 
protest, is either financially unable, or otherwise unqualified, or is unwilling to 
render, on a continuing basis, the service applied for or the service found by the 
Commission to meet the requirements of public convenience and necessity. In 
all cases in which applications affect local intracity bus service, the Commission 
shall give consideration to all interests involved and make appropriate provision 
for the protection thereof, and to that end local intracity operators shall have 
the right to be heard as protestants, or intervenors. 

(g) A certificate for the transportation of passengers may include authorit 
to transport in the same vehicle with passengers the baggage of ite 
passengers, newspapers, express parcels or United States mail when authorized 
so to do by the government of the United States of America; or to transport 
baggage of passengers in a separate vehicle. The Commission, in its discretion, 
may require through joint routes and rates for the transportation of newspapers 
and express parcels. 

(h) Common carriers by motor vehicle transporting passengers under a 
certificate issued by the Commission may operate to any place in this State, 
pursuant to charter party or parties, trips originating on such common carrier’s 
authorized routes or in the territory served by its routes under such reasonable 
rules and regulations as the Commission may prescribe. 

(i) If the application is for a permit, the Commission shall give due 
consideration to: 

(1) Whether the proposed operations conform with the definition in this 
chapter of a contract carrier, 

(2) Whether the proposed operations will unreasonably impair the efficient 
public service of carriers operating under certificates, or rail carriers, 

(3) Whether the proposed service will unreasonably impair the use of the 
highways by the general public, 

(4) Whether the applicant is fit, willing and able to properly perform the 
Service proposed as a contract carrier, 

(5) Whether the proposed operations will be consistent with the public 
interest and the policy declared in this Chapter, and 

(6) Other matters tending to qualify or disqualify the applicant for a permit. 
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(j) After the issuance of a certificate or permit for the transportation of 
eeveaechape as provided in this section, such certificate or permit may thereafter 
e amended, changed or modified, by requiring the holder to furnish more or 
less transportation service, or by changing the routes over which service has 
been authorized, or by imposing other reasonable terms, conditions, restrictions, 
and limitations as public convenience and necessity or reasonable regulation of 
traffic upon the highways may Poe rovided, that the procedure in all such 
cases as to notice and hearing shall be the same as provided in this section for 
the issuance of a certificate or permit. 

(k) The Commission shall by general order, or rule, having regard for the 
public convenience and necessity, provide for the abandonment or permanent 
or temporary discontinuance of transportation service previously authorized in 
a certificate. (1947, c. 1008, s. 11; 1949, Cal Z45010731953,: 0.820; 18..0; 1951, ¢. 


1152, ss. 8, 9; 1959, c. 639, s. 11; 1963, c. 1165, s. 1; 1965, c. 214.) 


Requirements for Permit to Operate as Con- 
tract Carrier. — In addition to the statutory re- 
quirements of § 62-3 and this section, an 
applicant for a permit to operate as a contract 
carrier in North Carolina must conform to the 
standards set forth by the Utilities Commission 
in Rule R2-15(b). State ex rel. Utilities Comm’n 
v. American Courier Corp., 8 N.C. App. 358, 174 
S.E.2d 814 (1970). 

The procedure before the Commission is 
more or less informal, and is not as strict as in 
civil cases, nor is it confined by technical rules; 
substance and not form is controlling. State ex 
rel. Utilities Comm’n v. Carolina Coach Co., 260 
N.C. 43, 182 S.E.2d 249 (1963). 

The power of the Commission is not 
restricted to the proceedings as commenced, 
but it may enlarge the scope of the inquiry 
beyond the issue raised by the pleadings where 
the parties to be affected are before the Commis- 
sion, participate in the proceedings, have full op- 
portunity to be heard, and are not misled as to 
the purpose of the hearing. State ex rel. Utilities 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
§.E.2d 249 (1963). 

The Commission is not confined to the im- 
mediate scope of the pleadings on file. It may 
enlarge the scope of the inquiry, and where the 
parties to be affected are before it, participate 
in the inquiry and make defense, they cannot 
complain of a departure from the pleadings. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 182 S.E.2d 249 (1963). 

Application for New Authority Treated as 
Motion in Prior Cause. — An application for a 
new authority to carry passengers between two 
municipalities of the State along a new route 
made feasible by the improvement or construc- 
tion of highways could be treated by the Utilities 
Commission as a motion in a prior cause in which 
the Commission approved an agreement of the 
carriers in regard to their respective services 
between the cities provided the carriers affected 
were given notice and an opportunity to be 
heard. The question of whether the prior order 
of approval could be collaterally attacked was 


thus obviated. State ex rel. Utilities Comm’n v. 
Carolina Coach Co., 260 N.C. 48, 182 S.E.2d 249 
(1963). 

The convenience and necessity required by 
this section are those of the public and not of 
an individual or individuals. State ex rel. Utilities 
Comm’n v. Carolina Coach Co., 260 N.C. 438, 1382 
S.E.2d 249 (1963). 

The granting of franchise authority for the 
operation of buses over the highways of this 
State, for the transportation of persons and 
property for compensation, must be predicated 
upon public convenience and necessity. State ex 
rel. North Carolina Util. Comm’n vy. Carolina 
Coach Co., 261 N.C. 384, 184 S.E.2d 689 (1964). 

The doctrine of convenience and necessity is 
a relative or elastic theory. The facts in each 
case must be separately considered and from 
those facts it must be determined whether public 
convenience and necessity require a given ser- 
vice to be performed or dispensed with. State ex 
rel. Utilities Comm’n v. Carolina Coach Co., 260 
N.C. 48, 182 S.E.2d 249 (1968). 

“Necessity” means reasonably necessary 
and not absolutely imperative. State ex rel. Utili- 
ties Comm’n v. Carolina Coach Co., 260 N.C. 48, 
132 8.E.2d 249 (1963). 

Any service or improvement which is desirable 
for the public welfare and highly important to 
the public convenience may be properly re- 
garded as necessary. State ex rel. Utilities 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 182 
S.E.2d 249 (1963). 

If a new service is necessary, and if there are 
carriers already in the field, there is always the 
vital question (in determining convenience and 
necessity) whether the new service should be 
rendered by the existing carriers or by the new 
applicant. State ex rel. Utilities Comm’n v. Caro- 
lina Coach Co., 260 N.C. 48, 182 S.E.2d 249 
(1963). 

The Utilities Commission properly granted an 
application for a contract carrier permit which 
would authorize the applicant to transfer bank 
documents and other commodities between 
banks in the State, notwithstanding the protest 
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by an existing contract carrier of bank docu- 
ments that the granting of the application would 
adversely affect its business, where there were 
findings, supported by competent and substan- 
tial evidence, that banks needed the services of- 
fered by the applicant and that their need could 
not be met by any existing means of trans- 
portation. State ex rel. Utilities Comm’n v. 
American Courier Corp., 8 N.C. App. 358, 174 
S.E.2d 814 (1970); State ex rel. Utilities Comm’n 
v. American Courier Corp., 8 N.C. App. 367, 174 
S.E.2d 808 (1970). 


Burden Is on Applicant to Show Public Con- 
venience and Necessity. — The burden of proof 
is upon the applicant for franchise authority to 
show public convenience and necessity. State ex 
rel. North Carolina Util. Comm’n v. Carolina 
Coach Co., 261 N.C. 384, 184 S.E.2d 689 (1964). 


Special Rule for Relocation of Existing 
Routes. — The Utilities Commission has de- 
veloped a special rule for applications that seek 
only to relocate an existing route over a new 
highway. In these cases the Commission does 
not require such an extensive demonstration of 
public convenience and necessity as in other 
cases. Instead, the applicant is only required to 
show that the proposed route, as it now exists 
and with future improvements, will provide a 
much safer, quicker and improved service. State 
ex rel. Utilities Comm’n v. Southern Coach Co., 
19 N.C. App. 597, 199 S.E.2d 731 (1973). 


By encouraging bus companies to make use of 
new and improved highways soon after they are 
opened, the special rule for relocation of existing 
routes serves “to promote, in the interest of the 
public, the inherent advantages of highway 
transportation” — which is one of the stated 
purposes of the motor carriers statute. State ex 
rel. Utilities Comm’n v. Southern Coach Co., 19 
N.C. App. 597, 199 S.E.2d 731 (1973). 


What constitutes “public convenience and 
necessity” is primarily an administrative ques- 
tion with a number of imponderables to be taken 
into consideration, e.g., whether there is a sub- 
stantial public need for the service; whether the 
existing carriers can reasonably meet this need, 
and whether it would endanger or impair the 
operations of existing carriers contrary to the 
public interest. State ex rel. Utilities Comm’n v. 
Queen City Coach Co., 4 N.C. App. 116, 166 
S.E.2d 441 (1969); State ex rel. Utilities Comm’n 
v. Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973). 


Test of “Public Need” Does Not Apply to 
Transfer Proceedings. — The showing of public 
need which subsection (e)(1) of this section re- 
quires of an application for a new authority is 
not applicable in a transfer proceeding under § 
62-111 and was not written into it by § 62-111(a). 
State ex rel. Utilities Comm’n v. Associated Pe- 
troleum Carriers, 7 N.C. App. 408, 173 S.E.2d 25 
(1970). 


CH. 62. PUBLIC UTILITIES 


8 62-262 


The criteria “if justified by the public conve- 
nience and necessity’ in subsection (a) of § 
62-111 is interpreted as a statutory basis for the 
test of dormancy. Where the authority has been 
abandoned or “dormant,” the Commission has 
denied applications for transfer because ap- 
proval would in effect be the granting of a new 
authority without satisfying the new authority 
test of public need set out in subsection (e)(1) of 
this section. Where the authority has been ac- 
tively operated, the applicants for sale and trans- 
fer of motor freight carrier rights are under no 
burden to show through shipper witnesses that 
a demand and need exist. The rationale is that 
public convenience and necessity were shown to 
exist when the authority was granted or ac- 
quired, and the rebuttable presumption of law 
is that it continues. State ex rel. Utilities Comm’n 
v. Associated Petroleum Carriers, 7 N.C. App. 
408, 173 S.E.2d 25 (1970). 

Subsection (e) of § 62-111 does not indicate a 
policy change toward protecting existing 
certificate holders from lawful competition. Like 
the subsection (a) “public convenience and neces- 
sity” test, the requirement that the Commission 
find the transfer “‘in the public interest’ does not 
write into the transfer approval procedure the 
new certificate test of public need in subsection 
(e)(1) of this section. State ex rel. Utilities 
Comm’n v. Associated Petroleum Carriers, 7 
N.C. App. 408, 173 S.E.2d 25 (1970). 

Duplication of Service. — Under a former 
article of similar import, it was held that the 
Commission might, in its discretion, grant a 
franchise which would duplicate in whole or in 
part a previously authorized similar class of ser- 
vice; and, when it was shown to the satisfaction 
of the Commission that the existing operations 
were not providing sufficient service reasonably 
to meet the public convenience and necessity and 
the existing operators, after 30 days’ notice, 
failed to provide the service required by the 
Commission, it would be the duty of the Commis- 
sion to do so. State ex rel. Utilities Comm'n v. 
Carolina Coach Co., 224 N.C. 390, 30 S.E.2d 328 
(1944); State ex rel. Utilities Comm’n v. City 
Coach Co., 234 N.C. 489, 67 S.E.2d 629 (1951). 

The question of duplication of service must be 
determined under the provisions of the statute 
which was in effect at the time the order of the 
Commission was entered. State ex rel. Utilities 
Comm’n v. City Coach Co., 284 N.C. 489, 67 
S.E.2d 629 (1951). 

The factors denominated as imponderables, 
to wit: Whether the existing carriers can reason- 
ably meet the need for the service and whether 
the granting of the application would endanger 
or impair the operations of existing carriers con- 
trary to the public interest, are not solely deter- 
minative of the right of the Commission to grant 
the application. Both are directed to the question 
of public convenience and necessity. Neverthe- 
less, if the proposed operation under the 
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certificate sought would seriously endanger or 
impair the operations of existing carriers con- 
trary to the public interest, the certificate should 
not be issued. State ex rel. Utilities Comm’n v. 
Queen City Coach Co., 4 N.C. App. 116, 166 
S.E.2d 441 (1969). 

“Route” Not Synonymous with “Territory”. 
— “Route” as used in this Article means the 
highway or road traveled in serving communi- 
ties, districts, or territories adjacent to it, and is 
not synonymous with “territory.” State ex rel. 
Utilities Comm’n v. Queen City Coach Co., 233 
N.C. 119, 63 S.E.2d 113 (1951); State ex rel. Utili- 
ties Comm’n v. Ray, 236 N.C. 692, 73 S.EH.2d 870 
(1953). 

This section does not purport to protect 
against all competition but is designed to pro- 
tect authorized carriers against ruinous competi- 
tion, and the statute does not prohibit service of 
the same points by different carriers over sepa- 
rate routes when such duplicate service is in the 
public interest. State ex rel. Utilities Comm’n v. 
Queen City Coach Co., 233 N.C. 119, 63 S.E.2d 
113 (1951); State ex rel. Utilities Comm’n v. Ray, 
236 N.C. 692, 73 S.E.2d 870 (1958). 

There is no public policy condemning competi- 
tion as such, between contract carriers, in the 
field of public utilities; the public policy only con- 
demns unfair or destructive competition. State 
ex rel. Utilities Comm’n v. American Courier 
Corp., 8 N.C. App. 858, 174 S.E.2d 814 (1970); 
State ex rel. Utilities Comm’n v. American 
Courier Corp., 8 N.C. App. 367, 174 S.E.2d 808 
(1970). 

Application by carrier to serve communities 
being served by another carrier, who intervenes 
and protests the application, as distinguished 
from an application for duplication of routes, 
does not require the Utilities Commission to find 
that the existing carrier’s service is inadequate 
and to afford such existing carrier opportunity 
to remedy the inadequacy. State ex rel. Utilities 
Comm’n v. Queen City Coach Co., 233 N.C. 119, 
63 8.E.2d 113 (1951). 

Granting of Application Not Prohibited by 
Fact That Competing Carrier’s Business 
Would Be Adversely Affected. — The fact that 
the granting of a proposed application would ad- 
versely affect the business of a carrier corpora- 
tion, is not a sufficiently compelling reason to 
prohibit the entrance of other contract carriers 
into the field of transporting bank documents 
and other commodities. State ex rel. Utilities 
Comm’n v. American Courier Corp., 8 N.C. App. 
358, 174 S.E.2d 814 (1970). 

A contention that competition between con- 
tract carriers should not be allowed since the 
granting of a proposed application to a contract 
carrier would adversely affect the business of 
another carrier, is not a sufficiently compelling 
reason to prohibit the entrance of other contract 
carriers into the field of transporting bank docu- 
ments and other commodities. State ex rel. Utili- 
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ties Comm’n v. American Courier Corp., 8 N.C. 
App. 367, 174 S.E.2d 808 (1970). 

The Utilities Commission’s action in autho- 
rizing the granting of the permit to an applicant 
as a contract carrier does not denominate the 
competition generated by that action unfair or 
against the “public interest.” State ex rel. Utili- 
ties Comm’n v. American Courier Corp., 8 N.C. 
App. 358, 174 S.E.2d 814 (1970); State ex rel. 
Utilities Comm’n v. American Courier Corp., 8 
N.C. App. 367, 174 S.E.2d 808 (1970). 

Protection as to Duplication in Route. — 
This section prohibits the granting of a franchise 
over any part of the route of an existing carrier 
except upon the prescribed conditions, and not 
merely a duplication of the same route from ter- 
minus to terminus, but the application to serve 
communities being served by the intervening 
carrier need not be denied in toto because there 
would be a duplication of routes along a short 
distance, since the existing carrier may be 
protected as to the duplication in route by proper 
restrictions in the certificate. State ex rel. Utili- 
ties Comm’n v. Queen City Coach Co., 233 N.C. 
119, 63 S.E.2d 113 (1951). See 88 62-118, 62-114. 

Subsection (f) of this section does not forbid 
authority to two or more carriers to traverse the 
same segment of a highway so long as they do 
not render duplicate service. The mere fact that 
the twe carriers will use the same highway for 
a distance does not require a denial of the ap- 
plication. State ex rel. Utilities Comm'n v. Caro- 
lina Coach Co., 260 N.C. 48, 182 S.E.2d 249 
(1963). 

A traversing of the same highways for certain 
distances by competing carriers may readily 
become necessary in the public interest and, in 
such an instance, more than one certificate may 
be granted, subject to such restrictions as will 
protect the authorized carrier in respect of that 
part of the highway to be traversed by both. 
State ex rel. Utilities Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 182 8.E.2d 249 (1968). 

Commission May Grant “Closed Door” Au- 
thority Though Application is for Authority to 
Duplicate Service. — Since the Utilities Com- 
mission is not confined to the immediate scope 
of the pleadings filed, and may enlarge the scope 
of the inquiry, it may grant a “closed door” au- 
thority even though the application is for author- 
ity to duplicate service. State ex rel. Utilities 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1968). 

When “Closed Door” Authority Proper. — 
Where the principal business of a carrier is the 
transportation of passengers between two cities 
of the State along a route serving a number of 
other cities, and the improvement and construc- 
tion of highways makes feasible a new and more 
direct route between the termini, the Utilities 
Commission, upon appropriation findings of 
fact, may grant such carrier “closed door” au- 
thority along the new route, notwithstanding 
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that other carriers respectively, serve segments 
of the route in “open door” operations. State ex 
rel. Utilities Comm’n vy. Carolina Coach Co., 260 
N.C. 48, 182 S.E.2d 249 (1963). 


Charter Service. — See State ex rel. Utilities 
Comm'n v. Fleming, 235 N.C. 660, 71 S.E.2d 41 
(1952). 

Amendment Held Not to Enlarge Scope of 
Operation of Carrier. — See State ex rel. Utili- 
ties Comm’n v. Fleming, 235 N.C. 660, 71 S.E.2d 
41 (1952). 

Findings of fact by the Commission are con- 
clusive and binding upon the reviewing court 
when supported by competent, material and sub- 
stantial evidence in view of the entire record. 
State ex rel. Utilities Comm’n v. Petroleum 
Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 526 
(1968); State ex rel. Utilities Comm’n v. Ameri- 
can Courier Corp., 8 N.C. App. 358, 174 S.E.2d 
814 (1970); State ex rel. Utilities Comm’n v. 
American Courier Corp., 8 N.C. App. 367, 174 
S.E.2d 808 (1970); State ex rel. Utilities Comm’n 
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v. Kenan Transport Co., 10 N.C. App. 626, 179 
S.E.2d 799 (1971). 

Procedure Held Contrary to Statutory Re- 
quirements. — Where the Commission issued its 
directive without any notice or hearing 
whatever, simply instructing the parties pe- 
remptorily that they must enter into an agree- 
ment, such a procedure is entirely contrary to 
the statutory requirements, and any such order 
is invalid. State ex rel. Utilities Comm’n v. South- 
ern Coach Co., 19 N.C. App. 597, 199 S.E.2d 731 
(1973). 

What Constitutes a Contract Carrier. — See 
State ex rel. Utilities Comm’n v. Petroleum 
Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 526 
(1968). 

Applied in Bryant v. Barber, 237 N.C. 480, 75 
S.E.2d 410 (1958). 

Stated in State ex rel. Utilities Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 
100 (1966); State ex rel. Utilities Comm’n v. J.D. 
McCotter, Inc., 16 N.C. App. 475, 192 S.E.2d 629 
(1972), aff’d, 283 N.C. 104, 194 S.E.2d 859 (1978). 


§ 62-263. Application for broker’s license. — (a) No person shall engage in 
the business of a broker in intrastate operations within this State unless such 
person holds a broker’s license issued by the Commission. 

(b) The Commission shall prescribe the form of application and such 
reasonable requirements and information as may in its judgment be necessary. 

(c) Upon the filing of an application for license the Commission may fix a time 
and place for the hearing of the application and require such notices, 
publications, or other service as it may prescribe by the general rule or 
regulation. 

(d) A license shall be issued to any qualified applicant therefor authorizin 
the whole or any part of the operations covered by the application if it is foun 
that the applicant is fit, willing and able properly to perform the service proposed 
and to conform to the provisions of this Article and the requirements, rules and 
regulations of the Commission thereunder, and that the proposed service, to the 
extent to be authorized by the license, is or will be consistent with the public 
interest and policy declared herein. 

(e) The Commission shall have the same authority over persons operating 
under and holding a brokerage license as it has over motor carriers under this 
Article, and shall require a broker to furnish bond or other security approved 
by the Commission and sufficient for the protection of travelers by motor 
vehicle. (1949, c. 1132, s. 13; 1968, c. 1165, s. 1.) 


§ 62-264. Dual operations. — Unless the Commission, in its discretion, finds 
that the public interest so requires, no person or any person controlling, 
controlled by, or under common control with such person, shall hold both a 
certificate as a common carrier and permit as a contract carrier. (1947, c. 1008, 
B16) 1949. c. 1132" 8. 916° 1968; ¢. 1165, s. 1.) 


§ 62-265. Emergency operating authority. — To meet unforeseen 
emergencies, the Commission may, upon its own initiative, or upon written 
request by any person, department or agency of the State, or of any county, city 
or town, with or without a hearing, grant appropriate authority to any owner 
of a duly licensed vehicle or vehicles, whether such owner holds a certificate or 
permit or not, to transport passengers or property, baggage, mail, newspapers 
and light express between such points, or within such area during the period 


939 


§ 62-266 CH. 62. PUBLIC UTILITIES § 62-266 


of the emergency and to the extent necessary to relieve the same, as the 
Commission may fix in its order granting such authority; provided, that unless 
the emergency is declared by the General Assembly or under its authority, the 
Commission shall find from such request, or from its own knowledge or 
conditions, that a real emergency exists and that relief to the extent authorized 
in its order is immediate, pressing and necessary in the public interest, and that 
the carrier so authorized faa the necessary equipment and is willing to perform 
the emergency service as prescribed by the order. In all cases, under this section, 
the Commission shall first afford the holders of certificates or permits operating 
in the territory affected an opportunity to render the emergency service. Upon 
the termination of the emergency, the operating privileges so granted shall 
automatically expire and the Commission shall forthwith withdraw all operating 
privileges granted to any person under this section. (1947, c. 1008, s. 17; 1949, 
Cslo2Sal1 el 90duG LLOO Sells) 


§ 62-266. Interstate carriers. — (a) This Article shall apply to persons and 
vehicles engaged in interstate commerce over the highways of this State, except 
insofar as the provisions of this Article may be inconsistent with, or shall 
contravene, the Constitution or laws of the United States, and the Commission 
may, in its discretion, require such carriers to file with it copies of their 
respective interstate authority or register their exempt operation and 
registration of their vehicles operated in the State, and to observe such 
reasonable rules and regulations as the Commission may deem advisable in the 
administration of this Article and for the protection of persons and property 
upon the highways of the State. 

(b) The Commission or its authorized representative is authorized to confer 
with and to hold joint hearings with the authorities of other states or with the 
Interstate Commerce Commission or its representatives, or any other federal 
or State agency in connection with any matter arising under this Chapter, or 
under the Federal Motor Carrier Act, or under any other federal law which may 
directly or indirectly affect the interests of the people of this State or the policy 
declared by this Chapter or by the Interstate aertiieves Act. 

(c) Any person operating a common carrier motor vehicle in interstate 
commerce over the highways of this State without filing with the Utilities 
Commission a copy of its respective interstate authority and registering each 
vehicle operated in the State with the Utilities Commission in accordance with 
rules and regulations of the Utilities Commission shall be subject to a penalty 
of twenty-five dollars ($25.00), which shall be added to the registration fees 
provided in G.S. 62-300(8) and G.S. 62-300(18), and said penalty shall be collected 
with said registration fee from any carrier operating on the highways of North 
Carolina without registering his interstate authority by inspectors and 
investigators of the Utilities Commission in accordance with rules and 
regulations duly adopted by the Utilities Commission before said vehicle shall 
be permitted to operate further upon the highways of North Carolina. 

(d) No motor carrier, whether operating as a regulated carrier or exempt 
for-hire carrier, shall operate or cause to be operated in interstate commerce in 
this State any vehicle until he has filed evidence of required insurance with the 
Utilities Commission and has been issued an identification stamp for such 
vehicle, which stamp must be attached to the approved uniform cab card and 
carried in the vehicle at.all times. The identification stamp herein provided for 
shall be issued on an annual basis as of January 1st each year and shall be valid 
through February 1st the next succeeding year. When any person is discovered 
in this State, operating a vehicle in violation of this section, it shall be unlawful 
for anyone thereafter to operate said vehicle on the streets or highways of this 
State, except to remove it from the street or highway for purposes of parking 
or storing said vehicle until he shall pay to the Utilities Commission a penalty 
of twenty-five dollars ($25.00). Any person denying his liability for such penalty 
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may pay the same under protest. He may apply to the Utilities Commission for 
a hearing, and said hearing will be granted before a member of the Commission 
or a hearing examiner within 30 days after receipt of the request of such a 
hearing. If after said hearing the Commission determines that the person was 
not liable for the penalty, the amount collected shall be refunded to him. If after 
said hearing the Commission determines that the person was liable for said 
pene the person paying the penalty may bring an action in the Superior Court 
of Wake County against the Utilities Commission for refund of the penalty. No 
restraining order or injunction shall issue from any court of the State to restrain 
or enjoin the collection of the penalty or to permit the operation of said vehicle 
without payment of the penalty prescribed herein. (1947, c. 1008, s. 35; 1949, ¢. 
TISZeSe Og Lbs NGL Oo nsinls 190920. 040; C. (21) Siol; LOTTE Ga7s6s s:3.) 


§ 62-267. Deviation from regular route operations. — (a) A common carrier 
of passengers by motor vehicle operating under a certificate issued by the 
Commission may occasionally deviate from the routes over which it is authorized 
to operate under the certificate, under such general or special rules and 
regulations as the Commission may prescribe. 

b) Any common carrier by motor vehicle, now or hereafter holding a 
certificate issued by the Commission authorizing the transportation of general 
commodities over regular routes between fixed termini, may, under such rules 
and regulations as the Commission may prescribe: 

(1) Transport from origin to destination, over any convenient highway or 
highways, shipments in truck loads originating at or destined to points 
on the regular routes of such carrier, and 

(2) Move shipments in truck loads from any point on its regular routes to 
any other points on its regular routes over any convenient highway or 
highways parca such points, whether over the routes of another 
carrier or not, where such movement over the carrier’s own routes 
would otherwise be unnecessarily circuitous. 

(c) In no event shall the operation of empty equipment by any carrier over 
any route or highway be construed as a violation of the ri hts of any carrier. 
(OA CmU0S Salo to4u1c al loe.1S. ot Loos) C.LLOb, S,-1; 


§ 62-268. Security for protection of public; liability insurance. — No 
certificate, permit or broker’s license shall be issued or remain in force until the 
applicant shall have procured and filed with the Commission such security bond, 
insurance or self-insurance for the protection of the public as the Commission 
shall by regulation require. The Commission shall require that every motor 
carrier for which a certificate, permit, or license is required by the provision of 
this Chapter, shall maintain liability insurance or satisfactory surety of at least 
fifty thousand dollars ($50,000) because of bodily injury to or death of one person 
in any one accident and, subject to said limit for one person, one hundred 
thousand dollars ($100,000) because of bodily injury to or death of two or more 
persons in any one accident, and fifty thousand dollars ($50,000) because of 
injury to or destruction of property of others in any one accident; and the 
Commission may require any greater amount of insurance as may be necessa 
for the protection of the public. (1947, c. 1008, s. 19; 1949, c. 11382, s. 19; 1963, 
c. 1165, s. 1; 1973, c. 1206.) 


Editor’s Note. — The 1973 amendment added Cited in American Nat’] Fire Ins. Co. v. Gibbs, 
the second sentence. 260 N.C. 681, 183 S.E.2d 669 (1968). 

Applied in Jones v. State Farm Mut. Auto. Ins. 
Co., 270 N.C. 454, 155 S.E.2d 118 (1967). 


§ 62-269. Accounts, records and reports. — The Commission may prescribe 
the forms of any and all accounts, records and memoranda to be kept by motor 
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carriers, brokers, and lessors, including the accounts, records, and memoranda 
of the movement of traffic, as well as of the receipts and expenditures of 
moneys; and it shall be unlawful for such carriers, brokers, and lessors, to keep 
any accounts, records, and memoranda contrary to any rules, regulations, or 
orders of the Commission with respect thereto. The Commission may issue 
orders specifying such operating, accounting, or financial papers, records, 
books, blanks, stubs, correspondence, or documents of motor carriers, brokers, 
or lessors, as may after a reasonable time be destroyed, and prescribing the 
length of time they shall be preserved. The Commission or its duly authorized 
special agents, accountants, or examiners shall at all times have access to and 
authority, under its order, to inspect and examine any and all lands, buildings, 
or equipment of motor carriers, brokers, and lessors; and shall have authority 
to inspect and copy any and all accounts, books, records, memoranda, 
correspondence, and other documents of such carriers, brokers, and lessors, and 
such accounts, books, records, memoranda, correspondence, and other 
documents of any person controlling, controlled by, or under common control 
with any such carrier, as the Commission deems reievant to such person’s 
relation to or transactions with such carrier. Motor carriers, brokers, lessors, 
and persons shall submit their accounts, books, records, memoranda, 
correspondence, and other documents for the inspection and copying authorized 
by this section, and motor carriers, brokers, and lessors, shall submit their lands, 
buildings, and equipment for examination and inspection, to any duly authorized 
special agent, accountant, auditor, inspector, or examiner of the Commission 
upon demand and the display of proper credentials. (1947, c. 1008, s. 28; 1949, 
CHNS2 SacDL vO RC OGG ASS. 00, 9) 10,0) JOlnc. 417 S,, 107*1965, CbL65.8. 12} 


§ 62-270. Orders, notices, and service of process. —- It shall be the duty of 
every motor carrier operating under a certificate or permit issued under the 
provisions of this Article to file with the Commission a designation in writing 
of the name and post-office address of a person upon whom service of notices 
or orders may be made under this Article. Such designation may from time to 
time be changed by like writing similarly filed. Service of notice or orders in 
proceedings under this Article may be made upon a motor carrier by persona! 
service upon it or upon the person so designated by it, or by registered mail, 
return receipt requested, or by certified mail with return receipt requested, 
addressed to it or to such person at the address filed. In proceedings before the 
Commission involving the lawfulness of rates, charges, classifications, or 
practices, service of notice upon the person or agent who has filed a tariff or 
schedule in behalf of such carrier shall be deemed to be due and sufficient service 
upon the carrier. (1947, c. 1008, s. 29; 1949, c. 1132, s. 26; 1957, c. 1152, ss. 6, 
11068 LC, BL Ooms. ein) 


§ 62-271. Collection of rates and charges of motor carriers of property. — 
No common carriers of property by motor vehicle shall deliver or relinquish 
possession at destination of any freight transported by it in intrastate commerce 
until all tariff rates and charges thereon have been paid, except under such rules 
and regulations as the Commission may from time to time prescribe to govern 
the settlement of all such rates and charges, including rules and regulations for 
weekly or monthly settlement, and to prevent unjust discrimination or undue 
Pastore or prejudice; provided, that the provisions of this section shall not 

e construed to prohibit any such carrier from extending credit in connection 
with rates and charges on freight transported for the United States, for any 
department, bureau, or agency thereof, or for the State, or political subdivision 
thereof. Where any common carrier by motor vehicle is instructed by a aid 2 
or consignor to deliver property transported by such carrier to a consignee other 
than the shipper or consignor, such consignee shall not be legally liable for 
transportation charges in respect of the transportation of such property (beyond 
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those billed against him at the time of delivery for which he is otherwise liable) 
which may be found to be due acter the property has been delivered to him, if 
the consignee (i) is an agent only and had no beneficial title in the property, and 
(ii) prior to delivery of the property has notified the deiivering carrier in writing 
of the fact of tes agency and absence of beneficial title, and, in the case of 
shipment reconsigned or diverted to a point other than that specified in the 
original bill of lading, has also notified the delivering carrier in writing of the 
name and address of the beneficial owner oz the property. In such cases the 
shipper and consignor, or, in the case of a shipment so reconsigned or diverted, 
the Retericial owner shall be liable for such additional charges, irrespective of 
any provisions to the conirary in the bill of lading or in the contract under which 
the shipment was made. If the consignee has given to the carrier erroneous 
information as to who is the beneficial owner, such consignee shall himself be 
able for such additional charges, notwithstanding the foregoing provisions of 
this section. On shipments reconsigned or diverted by an agent who has 
furnished the carrier with a notice of agency and the proper name and address 
of the beneficiai owner, and where such shipments are refused or abandoned 
at ultimate destination, the said beneficial owner shall be liable for all legally 
a a charges in connection therewith. (1947, c. 1008, s. 31; 1968, ¢c. 1165, 
svi 


§ 62-272. Allowance to shippers for transportation services. — If the cwner 
of property transported under the provisions of this Article directly or indirectly 
venders any service connected with such transportation, or furnishes any 
instrumentality used therein, the charge and aliowance therefor shall be 
published in the tariffs or schedules filed in the manner provided in this Article 
and shall be no more than is just and reasonable; and the Commission may, after 
hearing on a cemplaint or on its own initiative, determine what is a reasonable 
charge as the maximum to be paid by the carrier or carriers for the services so 
rendered or for the use of the instrumentality so furnished, and fix the same 
by appropriate order. (1947, c. 1008, s. 32; 19638, c. 1165, s. 1.) 


§ 62-273. Embezziement of C.0.D. shipinents. — Property received by any 
motor carrier to be transported in intrastate commerce and delivered upon 
collection on sucn delivery and remittance to the shipper of the sum of money 
stated in the shipping instructions to be collected and remitted to the siipper, 
and the money collected upon delivery of such party, is hereby declared to be 
held in trust by any carrier having possession thereof or the carrier making the 
delivery or alleciian and upon failure of any such carrier to account for the 
property so received, either to the shipper to whom the collection is payable or 
the carrier making delivery to any carrier handling the property or making the 
collection, within 15 days after dernand in writing by the shipper, or carrier, or 
upon failure of the delivering carrier to remit the sum so directed to be collected 
and remitted to the shipper, within 15 days after collection is made, shal! be 
prima facie evidence that the property so received, or the funds so received, has 
been wilfully converted by mic carrier to its own use, and the carrier so 
offending shall be guilty of a felony and upon conviction shall be punished by 
fine or imprisonment, or both, in the discretion of the court, and such carrier 
may be indicted, tried, and punished in the county in which such shipment was 
delivered to the carrier or in any other county into or through which such 
supe was transported by wal carrier. (1947, c. 1008, s. 33; 1963, c. 1155, 
Sie Le 


The lessor-holders of a certificate of conve- version of C.0.D. moneys collected by the lessee- 
nience and necessity are liable and answerable operator company. Hough-Wylie Co. v. Lucas, 
jointly with the lessee-operator to the shipper 236 N.C. 20, 72 S.E.2d 11 (1952). 
for losses sustained by reason of wrongful con- 
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§ 62-274. Evidence; joinder of surety. — No report by any carrier of any 
accident arising in the course of the operations of such carrier, made pursuant 
to any requirement of the Commission, and no report by the Commission of any 
investigation of any such accident, shall be admitted as evidence, or used for 
any other purpose in any suit or action for damages growing out of any matter 
mentioned in such report or investigation; nor shall the discharge by any carrier 
of any truck driver or other employee after any such accident be offered or 
admitted in evidence for any purpose, in any suit or action against such carrier 
for damages arising out of any such accident; nor shall any insurance company 
or surety executing any insurance policy, bond, or other security for the 
praetor of the public, as provided in G.S. 62-268, or as provided in G.S. 62-112, 

e joined with the assured carrier in any action or suit for damages, debt, or 
claim thereby secured; nor shall evidence of any such policy, bond, or other 
security be offered or received in any such action or suit against the carrier, but 
the surety or insurer shall be obligated within the amount of such policy, bond 
or other security to pay any final judgment against the carrier. (1947, c. 1008, 
s. 34; 1949) c. 1132, s. 31; 1963, c. 1165, s. 1.) 


This Is Only Section as to Suit against Lia- alone or jointly with its insured by a person 
bility Insurer by Injured Person. — No North allegedly injured by the negligence of the in- 
Carolina statute other than this section autho- sured. Jones v. State Farm Mut. Auto. Ins. Co., 
rizes or prohibits a suit against a liability insurer 270 N.C. 454, 155 S.E.2d 118 (1967). 


§ 62-275. Depots and stations. — Upon notice and hearing and upon a finding 
by the Commission that public convenience and necessity so requires, the 
Commission is authorized and empowered to compel any common carrier of 
passengers by motor vehicle operating under the provisions of this Article and 
serving any municipality to establish and maintain a passenger depot or station 
for the security, accommodation and convenience of the traveling public. When 
two or more such carriers operating under the provisions of this Article shall 
serve any municipality, the aaiteaion is authorized and empowered to require 
such carriers to establish and maintain a union passenger depot or station for 
the security, accommodation and convenience of the traveling public, and to 
unite in the joint undertaking and expense of securing, erecting, constructing 
and maintaining such union passenger depot or station, commensurate with the 
business and revenue of such motor carriers, on such terms, regulations, 
provisions and conditions as the Commission shall prescribe; and all union 
passenger depots or stations shall provide impartially all services incident to the 
comfort and convenience of the traveling public, including but not limited to the 
following basic union services: waiting rooms, comfort stations and rest rooms; 
loading and unloading of passengers; selling, changing and adjusting of tickets; 
funishiiio information about tickets, schedules, routes, aerials and departures; 
handling, checking and storage of baggage; receiving, handling, and delivering 
express: Provided that nothing herein shall be construed as limiting the right 
of any motor carrier operating under the provisions of this Article to sell its own 
tickets and furnish its own information about tickets, schedules, routes, arrivals 
and departures at any place separate, apart and away from the union passenger 
depot or station, but not upon the premises of the union station, so long as such 
motor carrier also continues to participate in the union sale of its and all other 
carriers’ tickets and the union information facilities within the station premises 
under union station management: Provided that any of the aforementioned 
union services may be provided independently within the union station premises 
by each carrier utilizing the union passenger depot or station upon the 
unanimous agreement of all such carriers and the BPRrOTas of the Utilities 
Commission: Provided, that whenever the Commission shall require that a union 
depot or station shall be provided, it shall first allow the carriers required to 
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provide such station an opportunity to submit to the Commission for approval 
any agreement between or among such carriers for the securing, construction, 
maintenance and operation of such station or depot. The Commission shall 
approve such agreement or agreements, if the same be, in the Commission’s 
discretion, reasonable and just and in the public interest. (1949, c. 1182, s. 28; 


1968; ¢71165; 8.1.) 


Commission May Require Establishment of 
Union Stations. — The Commission has 
statutory authority to require bus companies to 
establish union stations. Such stations are 
unquestionably convenient to passengers who 
have to change from one bus line to another. 
They impose no undue burden on interstate com- 
merce. The State may lawfully require all bus 
companies, both interstate and intrastate, to use 
such union stations. State ex rel. Utilities 


§ 62-276. Construction of Article. 


Comm’n v. Atlantic Greyhound Corp., 252 N.C. 
18, 118 S.E.2d 57 (1960). 

But May Not Prohibit Opening of Separate 
Ticket Office. — A rule of the Commission pro- 
hibiting a carrier from opening a ticket office 
separate and apart from the ticket office at 
union station is void as imposing an undue bur- 
den on interstate commerce. State ex rel. Utili- 
ties Comm’n v. Atlantic Greyhound Corp., 252 
N.C. 18, 113 8.E.2d 57 (1960). 


— Nothing herein contained shall be 


construed to relieve any motor carrier from any regulation otherwise imposed 
by law or lawful authority, and this Article shall not be construed to relieve any 
such motor carrier from any obligation or duty imposed by Chapter 20 of the 
General Statutes of North Carolina. (1949, c. 1182, s. 35; 1968, c. 1165, s. 1.) 


§ 62-277. Commission investigators and inspectors given enforcement 
authority. — The transportation inspectors and special investigators employed 
by the Commission shall have the same enforcement authority and police powers 
as members of the State Highway Patrol in enforcing this Article and other 
provisions of this Chapter applicable to motor transportation, and they are 
empowered to make complaint for the issue of appropriate warrants, 
informations, Essen USI or other lawful process for the enforcement and 
prosecution of violations of the transportation laws against all offenders, 
whether they be regulated motor carriers or not, and to appear in court or before 
the Ca fl offer evidence at the trial pursuant to such processes. (1963, 
cb165;.8).1; 


§ 62-278. Revocation of license plates by Utilities Commission. — (a) The 
license plates of any carrier of persons or property by motor vehicle for 
compensation may be revoked and removed from the veliclen of any such carrier 
for wilful violation of any provision of this Chapter, or for the wilful violation 
of any lawful rule or regulation made and promulgated by the Utilities 
Commission. To that end the Commission shall have power upon complaint or 
upon its own motion, after notice and hearing, to order the license plates of any 
such offending carrier revoked and removed from the vehicles o/ such carrier 
for a period not exceeding 30 days, and it shall be the duty of the Department 
of Motor Vehicles to execute such orders made by the Utilities Commission upon 
receipt of a certified copy of the same. 

(b) This section shall Re in addition to and independent of other provisions of 
law for the enforcement of the motor carrier laws of this State. (1951, c. 1120; 
1963, c. 1165, s. 1.) 


Editor’s Note. — This section is in substance 
a reenactment of § 20-64.1. 


§ 62-279. Injunction for unlawful operations. — If any motor carrier, or any 
other person or corporation, shall operate a motor vehicle in violation of any 
provision of this Chapter applicable to motor carriers or motor vehicles 
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enerally, except as to the reasonableness of rates or charges and the 

iscriminatory character thereof, or shall operate in violation of any rule, 
regulation, requirement or order of the Commission, or of any term or condition 
of any certificate or permit, the Commission or any holder of a certificate or 
permit duly issued by the Commission may apply to the resident superior court 
judge of any judicial district where such motor carrier or other person or 
corporation so operates, or to any superior court judge holding court in such 
judicial district, for the enforcement of any provisions of this Article, or of an 
rule, regulation, requirement, order, term or condition of the Commission. stat 
court shall have jurisdiction to enforce obedience to this Article or to any rule, 
order, or decision of the Commission by a writ of injunction or other process, 
mandatcry or otherwise, restraining such carrier, person or corporation, or its 
officers, agents, employees and representatives from further violation of this 
Article or of any rule, order, regulation, or decision of the Commission. (1947, 
CelUUSssaoU, 19497 CUilisz saoU cloooCelia40us.4: 1957, c. 1152, 's. 16; 1961, 
Cha (24SS.20;) Ll @LObS Sead OD. Sea.) 


Restraining Illegal Operation Along Route. 
— A franchise carrier may maintain an action in 
the superior court to restrain another carrier 
from illegal operation along his route without a 
certificate or permit from the Utilities Commis- 
sion when such illegal operation by such other 
carrier interferes with its franchise rights. Bry- 
ant v. Barber, 237 N.C. 480, 75 S.E.2d 410 (1958). 


court for injunctive relief against wrongful 
acts of another carrier under former statute 
repealed and superseded by Bus Act of 1949, see 
Burke Transit Co. v. Queen City Coach Co., 228 
N.C. 768, 47 S.E.2d 297 (1948). 

Cited in State ex rel. Utilities Comm’n v. 
Southern Coach Co., 19 N.c. App. 597, 199 
S.E.2d 731 (1978). 


As to right of common carrier to apply to 


§ 62-280: Reserved for future codification purposes. 


§ 62-281. Safety regulations applicable to motor carrier vehicles. — The 
Utilities Commission is hereby authorized to promulgate highway safety rules 
and regulations for all for-hire motor carrier vehicles engaged in interstate 
commerce and intrastate commerce over the highways of North Carolina, 
vA engine carriers, contract carriers or exempt carriers. (1969, 2. 722, s. 
Lalo (sac. : 


§§ 62-282 to 62-289: Reserved for future codification purposes. 


ARTICLE 18. 
Reorganization of Public Utilities. 


§ 62-290. Corporations whose property and franchises sold under order of 
court or execution. — When the property and franchises of a public utility 
corporation are sold under a judgment or decree of a court of this State, or of 
the district court of the United States, or under execution, to satisfy a mortgage 
debt or other encumbrance thereon, such sale vests in the purchaser all the right, 
title, interest and property of the parties to the action in which such judgment 
or decree was made, to said property and franchises, subject to all the conditions, 
limitations and restrictions of the corporation; and the purchaser and his 
associates thereupon become a new corporaticn, by such name as they select, 
and they are the stockholders in the ratio of the purchase money by them 
contributed; and are entitled to all the rights and franchises and subject to all 
the conditions, limitations and penalties of the corporation whose property and 
franchises have been so sold. In the event of the sa!e of a railroad in foreclosure 
of a mortgage or deed of trust, whether under a decree of court or otherwise, 
the corporation created by or in consequence of the sale succeeds to all the 
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franchises, rights and privileges of the original corporation only when the sale 
is of all the railroad owned by the company and described in the mortgage or 
deed of trust, and when the railroad is sold as an entirety. If a purchaser at any 
such sale is a corporation, such purchasing corporation shall succeed to all the 
easter franchises, powers, rights, and privileges of the original corporation: 

rovided, that this shall not affect vested rights and shall not be construed to 
alter in any manner the public policy of the State now or hereafter established 
with reference to trusts and contracts in restraint of trade. (Code, ss. 697, 698; 
189 ea b} alD0 le Gas VOGT heVe, SwlZos,. 1015, _.C, 20.58... 1919, Co lok. on 
81221 1950,.Cn13 U1, Sii2i, L905, Cal 1LO0,1Senls) 


§ 62-291. New owners to meet and organize; special rule for railroads. —- 
(a) The persons for whom the property and franchises have been purchased 
pursuant to G.S. 62-290 shall meet within 30 days after the delivery of the 
conveyance made by virtue of said judgment or decree, and organize the new 
corporation, 10 days’ written notice of the time and place of the meeting having 
been given to each of said persons. At this meeting they shall adopt a corporate 
name and seal, determine the amount of the capital stock of the corporation, and 
shall have power and authority to make and issue certificates of stock in shares 
of such amounts as they see fit. The corporation may then, or at any time 
thereafter, create and issue preferred stock to such an amount, and at such time, 
as they may deem necessary. 

(b) Whenever the purchaser of the real estate, track and fixtures of an 
railroad corporation which has heretofore been sold, or may hereafter be sold, 
by virtue of any moninage executed by such corporation or execution issued 
upon any judgment or decree of any court, shall acquire title to the same in the 
manner prescribed by law, such purchaser may associate with him any number 
of perscns, and make and acknowledge and file articles of association as 
prescribed by this Chapter. Such purchaser and his associates shall thereupon 
be a new corporation, with all the powers, privileges and franchises and subject 
to all of the provisions of this Chapter. 

(c) When any railroad corporation shall be dissolved, or its property sold and 
conveyed under any execution, deed of trust, mortgage or other conveyance, the 
owner or purchaser shall constitute a new corporation upon compliance with law. 
(1871-2, c. 188, s. 5; Code, ss. 1986, 2005; 1901, c. 2, ss. 100, 101, 102; Rev., ss. 
nah 1240, 2552, 2565; C.S., ss. 1222, 83462, 3463; 1955, c. 1871, s. 2; 1963, c. 1165, 
ha be 


Railroad May Be Sold. — A railroad is the 
subject of private property, and in that character 


v 


is liable to be sold, unless the sale be forbidden 


tions, to secure creditors, and to keep raiiroads 
in operaticn for the benefit of the public, which 
was the primary object of the legislature in be- 


by the legislature; not the franchise, but the land 
itself constituting the road. State v. Rives, 27 
N.C. 297 (1844). 

Corporation Not Dissolved by Sale. — A rail- 
road corporation is not dissolved by the sale of 
its road. State v. Rives, 27 N.C. 297 (1844). 

Purchaser Taxes Rights of Old Company. — 
On the foreclosure of a mortgage given by a 
railroad company, the purchaser takes the rights 
that the company had acquired in relation to its 
right-of-way under its charter. Barker v. R.R., 
137 N.C. 214, 49 S.E. 115 (1904). 

Purpose of Subsection (c) — Property 
Associated with Franchises. — The legislative 
purpose, as clearly manifested in subsection (c) 
of this section, is that the property of railroads 
must be kept in association with their franchises, 
to preserve value, to give credit to such corpora- 


stowing such corporate franchises. Bradley v. 
Ohio R. & C. Ry., 78 F. 387 (W.D.N.C. 1896). 

When Sale Effects Dissolution. — In order 
that the sale of the franchise and property of a 
railroad corporation under mortgage shall have 
the effect of a dissolution of such corporation, 
another corporation must be provided to take its 
place and assume and discharge the obligations 
to the public growing out of the grant of the 
franchise, and until that is done the old corpora- 
tion continues to exist, and when it is done the 
new corporation will be a domestic corporation. 
James v. Western N.C.R.R., 121 N.C. 5238, 28 
S.E. 537 (1897). 

Corporate Existence Not Extinguisned by 
Sale under Second Mortgage. — The sale of a 
railroad under a second mortgage and a convey- 
ance thereunder, subject to the first mortgage 
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upon its franchise and corporate property, did 
not extinguish the corporate existence of the 
company nor release it from liability to the pub- 
lic for the manner in which it is operated. James 
v. Western N.C.R.R., 121 N.C. 528, 28 S.E. 537 
(1897). 

Same — Rights of Purchaser — Liability of 
Old Corporation for Damages. — The effect of 
the sale of a railroad company’s franchises and 
property under a second mortgage, subject to a 


CH. 62. PUBLIC UTILITIES 


§ 62-300 


chaser, is to place the purchaser in the place of 
the mortgagor in its relation to the trustee of the 
first mortgage, with the right to run and operate 
the road as agent of the mortgagor, but the old 
corporation was not extinguished, but is still in 
existence and liable for damages caused by the 
maladministration of its agent which liability 
can be enforced against the property which it 
allows the purchaser to use. James v. Western 
N.C.R.R., 121 N.C. 528, 28 S.E. 537 (1897). 


first mortgage which was assumed by the pur- 


§ 62-292. Certificate to be filed with Secretary of State. — It is the duty of 
the new corporation provided for by this Article, within one month after its 
organization, to make certificate thereof, under its common seal, attested by the 
signature of its president, specifying the date of the organization, the name 
adopted, the amount of capital stock, and the names of its president and 
directors, and transmit the certificate to the Secretary of State, to be filed and 
recorded in his office. A certified copy of this certificate so filed shall be recorded 
in the office of the clerk of the superior court of the county in which is located 
the principal office of the corporation, and is the charter and evidence of the 
corporate existence of the new corporation. (1901, c. 2, s. 103; Rev., s. 1241; C. 
Sis, Legon Jounal le see d0anc. lL LOowers).) 


§ 62-293. Effect on liens and other rights. — Nothing contained in this 
Article in any manner impairs the lien of a prior mortgage, or other 
encumbrance, upon the property or franchises conveyed under a sale pursuant 
to this Article when by the terms of the judgment or decree under which the 
sale was made, or by operation of law, the sale was made subject to the lien of 
any such prior mortgage or other encumbrance. No such sale and conveyance 
or organization of such new corporation in any way affects the rights of any 
person or body politic not a party to the action in which the judgment or decree 
was made, nor of any party except as determined by the judgment or decree. 
When a trustee has been made a party to such action and his cestui que trust, 
for reason satisfactory to the court, has not been made a party thereto, the rights 
and interest of the cestui que trust are concluded by the decree. (1901, c. 2, s. 
103¢Rev..S. J241) Gebyesml 22451 9bo poms 1) Sisk 905) +Ciw loons. 1:) 


§§ 62-294 to 62-299: Reserved for future codification purposes. 


ARTICLE 14. 
Fees and Charges. 


§ 62-300. Particular fees and charges fixed; payment. — (a) The Commission 
shall receive and collect the following fees ni charges, and no others: 
(1) Twenty-five dollars ($25.00) with each notice of appeal to the Court of 
Appeals, and with each notice of application for a writ of certiorari. 
(2) Twenty-five doilars ($25.00) with each application for a certificate or 
permit for motor carrier operating rights, and with each application to 
amend such certificate or permit so as to extend or enlarge the scope 
of operations thereunder, or as filing fee for each broker who applies 
for a brokerage license under the provisions of this Chapter. 
(3) Twenty-five dollars ($25.00) with each application for a general increase 
in rates, fares and charges and for each filing of a tariff which seeks 
general increases in rates, fares and charges. This fee shall not apply 
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to applications for adjustments in particular rates, fares or charges for 
the purpose of eliminating inequities, preferences or discriminations. 

(4) Twenty-five dollars ($25.00) with each application for discontinuance of 
train service, or for a change in or discontinuance of station facilities 
and with each application by a motor carrier of passengers for the 
abandonment or permanent or temporary discontinuance of 
transportation service previously authorized in a certificate. 

(5) Twenty-five dollars ($25.00) with each application for a certificate of 
public convenience and necessity, or for any amendment thereto so as 
to extend or enlarge the scope of operations thereunder. 

(6) Twenty-five dollars ($25.00) with each application for approval of the 
issuance of securities, or for approval of any sale, lease, hypothecation, 
lien, or other transfer of any property or operating rights of any carrier 
or public utility over which the Commission has jurisdiction. 

(7) Ten dollars ($10.00) with each application, petition, or complaint not 
embraced in (2) through (6) of this section, wherein such application, 
petition, or complaint seeks affirmative relief against a carrier or public 
utility over which the Commission has jurisdiction. This fee shall not 
apply to applications for adjustments in particular rates, fares or 
charges for the purpose of eliminating inequities, preferences or 
discriminations; nor shall this fee apply to applications, petitions, or 
complaints made by any county, city or town; nor shall this fee apply 
to applications or petitions made by individuals seeking service from 
a public utility. 

(8) One dollar ($1.00) for the registration with the Commission of each 
motor vehicle to be put in operation by a motor carrier operating under 
the jurisdiction of the Commission, and a fee of twenty-five cents (25¢) 
for the annual reregistration of each such motor vehicle. 

(9) Thirty cents (80¢) for each page (8% x 11 inches) of transcript of 
testimony, but not less than five dollars ($5.00) for any such transcript. 

(10) Fifteen cents (15¢) for each 100 words of copies of papers, orders, 
certificates or other records, but not less than one dollar ($1.00) for any 
such record, plus one dollar ($1.00) for certifying any such paper, order 
or record. 

(11) Twenty cents (20¢) for each page reproduced by photostatic or similar 
process and for each page of an order which can be made available 
without the necessity of copying or reproduction. 

(12) Twenty-five dollars ($25.00) for the filing with the Commission of the 
interstate motor carrier operating authority or for registration of 
interstate exempt operation of every motor carrier operating into, from, 
within, or through North Carolina and filed with the Commission under 
the provisions of G.S. 62-266, and five dollars ($5.00) for filing all 
subsequent amendments thereto to maintain said filing in a current 
status. 

(13) One dollar ($1.00) for the registration with the Commission of each 
motor vehicle operated into, from, within or through North Carolina by 
interstate carriers and registered with the Commission under the 
provisions of G.S. 62-266, and a fee of twenty-five cents (25¢) for the 
annual reregistration of each such motor vehicle. 

(b) All witness fees, officers’ fees serving papers, and cost of serving notice 
by publication shall be paid by the party at whose instance or for whose benefit 
such fees and costs are incurred. 

(c) No application, petition, complaint, notice of appeal, notice of application 
for writ of certiorari, or other document or paper, the filing of which requires 
the payment of a fee under this Article, shall be deemed filed until the fees herein 
required shall have been paid to the Commission. 
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(d) The fees and charges as set forth in subdivisions (1), (7), (9) and (10) of 
subsection (a) of this section shall not apply to the State of North Carolina or 
to any board, department, commission, institution or other agency of the State; 
and all applications, petitions or complaints submitted by the State of North 
Carolina or any Ba department, commission, institution or other agency of 
the State shall be filed without the payment of the fees required by this section. 
All transcripts, papers, orders, certificates, or other records necessary to perfect 
an appeal, or to determine whether an appeal is to be taken, shall be furnished 
without charge to the Attorney General upon his request in cases in which the 
Attorney General appears in the public interest or as representing any board, 
department, commission, institution or other agency of the State. (1958, c. 825, 
SeeeloomceOe Looe Gul loZ elo LOO Chad aussac-4: 19635, C..1160, Ss. 1; 1967, 
C039 iCal LOO nS.rt L900 Ca) Si.25019 11 acs 100, -S..2.) 


§ 62-301. Fees and charges supplemental; disposition. —- All fees and 
charges received by the Commission under G.S. 62-300 shall be in addition to 
any other tax or fee provided by law and shall be paid by the Commission to 
the State Treasurer to be credited to the Commission as an allotment deposit. 
(LO5SRCASZOn Sieg 1 96a7cr 11 60;18s--17) 


88 62-302 to 62-309: Reserved for future codification purposes. 


ARTIGLE a5: 
Penalties and Actions. 


§ 62-310. Public utility violating any provision of Chapter, rules or orders; 
penalty; enforcement by injunction. — (a) Any public utility which violates any 
of the provisions of this Chapter or refuses to conform to or obey any rule, order 
or regulation of the Commission shall, in addition to the other penalties 

rescribed in this Chapter forfeit and pay a sum up to one thousand dollars 
($1,000) for each offense, to be recovered in an action to be instituted in the 
Superior Court of Wake County, in the name of the State of North Carolina on 
the relation of the Utilities Commission; and each day such public utility 
continues to violate any provision of this Chapter or continues to refuse to obey 
or perform any rule, order or regulation prescribed by tne Commission shall be 
a separate offense. 

(b) If any person or corporation shall furnish waier or sewer utility service 
in violation of any provision of this Chapter applicable to water or sewer utilities, 
except as to the reasonableness of rates or charges and the discriminatory 
character thereof, or shall provide such service in violation of any rule, 
regulation or order of the Commission, the Commission shall apply to the 
resident superior court judge of any judicial district where such person or 
corporation so operates, or to any superior court judge holding court in such 
judicial district, for the enforcement of any provision of this Chapter or of any 
rule, regulation or order of the Commission. The court shall have jurisdiction 
to enforce obedience to this Chapter or to any rule, regulation or order of the 
Commission by appropriate writ, order or other process restraining such person, 
corporation, or chee representatives from further violation of this Chapter or 
of any rule, regulation or order of the Commission. (1899, c. 164, s. 23; Rev.,.s. 
1087; C.S., 8. 1106: 1983% ce. 1845 s5 ec 307, Ss. 36, 67 1941 G97, lonanc. 1165, 
sree 1978) cL ta: 


Editor’s Note. — The 1973 amendment desig- _ an action against a railroad company for a pen- 
nated the former provisions of this section as _ alty for violation of statute is an action ex con- 
subsection (a) and added subsection (b). tractu for breach of an implied contract to 

Action Ex Contractu. — It would seem that perform a statutory duty. State ex rel. Carter v. 
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Wilmington & W.R.R., 126 N.C. 437, 36 S.E. 14 
(1900). 

Construction of Penal Statute. — The rule 
that a penal statute must be strictly construed 
means no more than that the court, in ascertain- 
ing the meaning of such a statute, cannot go 
beyond the plain meaning of the words and 
phraseology employed in search of an intention 
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not certainly implied by them, and when there 
is reasonable doubt as to the meaning of the 
words used in the staiute, the court will not give 
them such an interpretation as to impose the 
penalty, nor will the purpose of the statute be 
extended by implication, so as to embrace cases 
not clearly within its meaning. Hines & Battle 
v. Wilmington & W.R.R., 95 N.C. 434 (1886). 


§ 62-311. Willful acts of employees deemed those of public utility. — The 
willful act of any officer, agent, or employee of a public utility, acting within 
the scope of his official duties of employment, shall, for the purpose of this 
ete be pene to be the willful act of the utility. (1933, c. 307, s. 29; 1963, 
C: jacks 


§ 62-312. Actions to recover penalties. — Except as otherwise provided in 
this Chapter, an action for the recovery of any penalty under this Chapter shall 
be instituted in Wake County, and shall be instituted in the name of the State 
of North Carolina on the relation of the Utilities Commission against the person 
incurring such penalty; or whenever such action is upon the complaint of any 
injured person, it shall be instituted in the name of the State of North Carolina 
on the relation of the Utilities Commission upon the complaint of such injured 
person against the person incurring such penalty. Such action may be instituted 
and prosecuted by the Attorney General, the district attorney of the Wake 
County Superior Court, or the injured person. The procedure in such actions, 
the right of appeal and the rules regulating appeals shall be the same as provided 
by law in other civil actions. (Code, s. 1976; 1885, c. 221; 1899, c. 164, ss. 8, 15; 
REVa. SS. AUS eadsl eo, 2040.0, »., SS 01002, LIL 3541971933 \c,.134, s.'8:.c..c07, 
Bau es Co Lobo mC LOD aS el lo Ce oho Sa ou 


Cross Reference. — As to venue of actions 
against railroads, see § 1-81. 

Editor’s Note. — The 1973 amendment substi- 
tuted “district attorney” for “‘solicitor” in the 
second sentence. 

The penalty prescribed by § 62-200 for failure 
to transport within a reasonable time is given 


directly to the party aggrieved, and an action 
therefor is not required to be brought in the 
name of the State. Robertson v. Atlantic Coast- 
line R.R., 148 N.C. 328, 62 S.E. 413 (1908). 

Duty of Attorney General under Former 
Statute. — See Southern Ry. v. McNeill, 155 F. 
756 (E.D.N.C. 1907). 


§ 62-313. Refusal to permit Commission to inspect records made 
misdemeanor. — Any public utility, its officers or agents in charge thereof, that 
fails or refuses upon the written demand of the Commission, or a majority of 
said Commission, and under the seal of the Commission, to permit the 
Commission, its authorized representatives or employees to examine and inspect 
its books, records, accounts and documents, or its plant, property, or facilities, 
as provided for by law, shall be guilty of a misdemeanor. Each day of such failure 
or refusal shall constitute a separate offense and each such offense shall be 
punishable by a fine of not less than five hundred dollars ($500.00) and not more 
than five thousand dollars ($5,000). (1968, ¢c. 1165, s. 1.) 


§ 62-314. Violating rules, with injury to others. — If any public utility doing 
business in this State by its agents or employees shall be guilty of the violation 
of the rules and regulations provided and prescribed by the Commission, and 
if after due notice of such violation given to the principal officer thereof, if 
residing in the State, or, if not, to the manager or superintendent or secretar 
or treasurer if residing in the State, or, if not, then to any local agent thereot, 
ample and full recompense for the wrong or injury done thereby to any person 


951 


§ 62-815 CH. 62. PUBLIC UTILITIES § 62-318 


as may be directed by the Commission shall not be made within 30 days from 
the time of such notice, such public utility shall incur a penalty for each offense 
of five hundred dollars ($500.00). (1899, c. 164, s. 15; Rev., s. 1086; C. S., s. 1105; 


19SSN CH 1847828819418. 91 1963 "Cr L165 2s 15) 


Validity. — A statute giving authority to the 
Commission after notice for failure of any rail- 
road company to make full and ample recom- 
pense for the violation of rules and regulations 
to proceed in the courts, to enforce the penalties 
prescribed for such violation is valid without pro- 
viding in detail the methods of procedure. Atlan- 
tic Express Co. v. Wilmington & W.R.R., 111 
N.C. 468, 16 S.E. 393 (1892). 

Duty of Commission to Enforce Rules and 
Orders. — While the Commission has no power 
to render a judgment for the payment of money, 
etc., it is their duty to enforce their rules and 
orders, and the power to do so is given by this 


Right to Investigate Complaint. — The Com- 
mission had the undoubted right and it was emi- 
nently proper for them to institute an inquiry 
and inform themselves as to whether a 
complaint was grounded in truth. They were not 
required to institute an action for the penalty 
simply because a citizen feeling himself ag- 
grieved had made a complaint before them. They 
did right to investigate the matter for them- 
selves, but the end of such investigation was 
simply to afford them information and enable 
them to act intelligently in determining whether 
they would sue for the penalty given by the stat- 
ute. State ex rel. North Carolina Corp. Comm’n 


section. State ex rel. North Carolina Corp. 
Comm’n v. Southern Ry., 147 N.C. 488, 61 S.E. 
271 (1908). 


v. Southern Ry., 147 N.C. 483, 61 S.E. 271 (1908). 


§ 62-315. Failure to make report; obstructing Commission. — Every 
officer, agent or employee of any public utility, who shall willfully neglect or 
refuse to make and furnish any report required by the Commission for the 
purposes of this Chapter, or who shall willfully or unlawfully hinder, delay or 
obstruct the Commission in the discharge of the duties hereby imposed upon it, 
shall forfeit and pay five hundred dollars ($500.00) for each offense, to be re- 
covered in an action in the name of the State. A delay of 10 days to make and 
furnish such report shall raise the presumption that the same was willful. 
(1899)ic, 1644 s18s Revi, s/ 1089s Ce Sisal 08 1933) c.-134).s)-8: 1941. "ec. OT: 
1968, c. 1165, s. 1.) 


N.C. 24, 12 S.E. 1041 (1891), it was held that the 
penalty could only be recovered in an action 
brought by the State. A private relator could not 
maintain the action. 


Construction of Similar Statute. — In con- 
struing a statute (Code of 1883, s. 1960) which 
provided a similar penalty against corporations 
for failure to make the returns into court, in 
State ex rel. Hodge v. Marietta & N.G.R.R., 108 


§ 62-316. Disclosure of information by employee of Commission unlawful. 
— It shall be unlawful for any agent or employees of the Commission knowingly 
and willfully to divulge any fact or information which may come to a 
knowledge during the course of any examination or inspection made under 
authority of this Chapter, except as fe may be directed by the Commission or 
by a court or judge thereof. (1947, c. 1008, s. 30; 1949, c. 1182, s. 30; 1953, c. 1140, 
S. tee er 115208: 16m 196) cHAl2ss.48; 1) 1968 rel Goes Oe 136, 
eae 


§ 62-317. Remedies for injuries cumulative. — The remedies given by this 
Chapter to persons injured shall be regarded as cumulative to the remedies 
otherwise provided by law against public utilities. (1899, c. 164, s. 26; Rev., s. 
10932,C1S..:8,.1 112s 96o Cal ooeke lL.) 


§ 62-318. Allowing or accepting rebates a misdemeanor. — If any person 
shall participate in illegally pooling freights or shall directly or indirectly allow 
or accept rebates on freights, he shall be guilty of a misdemeanor and, upon 
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conviction, shall be fined not less than one thousand dollars ($1,000) or 
imprisoned not less than 12 months. (1879, c. 237, s. 2; Code, s. 1968; Rev., s. 
SiO2NC.. Satpauol0; 1963, "cr 1165 Nise) 


§ 62-319. Riding on train unlawfully; venue. — If any person, with the 
intention of being transported free in violation of law, rides or attempts to ride 
on top of any car, coach, engine or tender, on any railroad in this State, or on 
the drawheads between cars, or under cars, on truss rods, or trucks, or in any 
freight car, or on a platform of any baggage car, express car or mail car on any 
train, he shall be guilty of a misdemeanor, and upon conviction thereof shall be 
fined not exceeding fifty dollars ($50.00) or imprisoned not more than 30 days. 
Any person charged with a violation of this section may be tried in any county 
in this State through which such train may pass carrying such person, or in any 
county in which such violation may have occurred or may be discovered. (1899, 
©, 625; 1905; €732; Rev.}'s-3748; C_S.,'s. 3508; 1963) ¢71165,s.'1.) 


Effect on Liability of Insurance Company. way train, made a misdemeanor by this section, 


— A policy of accident insurance that excepts 
from the company’s full liability “sickness due 
to immorality or the violation of law,” does not 
of itself exclude such liability for an injury 


unless the plaintiff’s act was so reckless as to 
withdraw it from the class of accidents covered 
by the policy. Poole v. Imperial Mut. Life & 
Health Ins. Co., 188 N.C. 468, 125 S.E. 8 (1924). 


caused by the plaintiff’s stealing a ride on a rail- 


§ 62-320. Failure to place name on produce a misdemeanor. — Any person, 
selling or offering for sale or consignment any barrel, crate, box, case, package 
or other receptacle containing any berries, fruit, melons, potatoes, vegetables, 
truck or other produce of any kind whatsoever, to be shipped to any point within 
or without this State, without the true name of the grower or packer either 
written, printed, stamped or otherwise placed thereon in distinct and legible 
characters, shall be guilty of a misdemeanor and shall be fined not exceeding 
fifty dollars ($50.00) or imprisoned not exceeding 30 days: Provided, that this 
section shall not apply to railroads, express companies and other carriers selling 
or offering for sale, for transportation or storage charges or any other charges 
accruing to such railroads, express companies or other carriers, any barrel, 
crate, box, case, package, or other receptacle containing berries, fruit, melons, 
aa a ans truck or other produce. (1915, c. 198; C. S., s. 83531; 1963, 
2165, 1s) 1% 


§ 62-321. Penalty for nondelivery of intrastate telegraph message. — Any 
telegraph company doing business in this State that shall fail to transmit and 
deliver any intrastate message within a reasonable time shall forfeit and pay 
to anyone who may sue for same a penalty of twenty-five dollars. ($25.00). Sue 
penalty shall be in addition to any right of action that any person may have for 
the recovery of damages. Proof of the sending of any message from one point 
in this State to another point in this State shall be prima facie evidence that it 
is an intrastate message. (1919, c. 175; C. S., s. 1704; 1963, c. 1165, s. 1.) 


Sending Message through Another State to 
Avoid Liability for Damages. — A telegraph 
company accepting a telegram to be transmitted 
between points in this State, where a recovery 
for mental anguish is allowed, may not avoid 
such liability by unnecessarily sending the mes- 
sage through another state, when it could have 
reasonably been otherwise transmitted. Speight 
v. Western Union Tel. Co., 178 N.C. 146, 100 S.E. 
351 (1919). 


Same — Burden of Proof. — Where a tele- 
graph company has direct available facilities for 
transmitting an intrastate telegram altogether 
within the State, and relays it at offices in an- 
other state, the burden of proof is upon it to 
show that it was not done to evade the jurisdic- 
tion of the State court. Speight v. Western Union 
Tel. Co., 178 N.C. 146, 100 S.E. 351 (1919). 
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§ 62-322. Unauthorized manufacture or sale of switch-lock keys a 
misdemeanor. — It shall be unlawful for any person to make, manufacture, sell 
or give away to any other person any duplicate key to any lock used by any 
railroad company in this State on its switches or switch tracks, except upon the 
written order of that officer of such railroad company whose duty it is to 
distribute and issue switch-lock keys to the employees of such railroad company. 
Any person violating the provisions of this section shall be guilty of a 
misdemeanor and shall be fined or imprisoned, or both, in the discretion of the 
courte 909 %Gr 1957 Ci; Ss) 3471; 1963241 165,;s.’ 1.) 


§ 62-323. Willful injury to property of public utility a misdemeanor. — If 
any person shall willfully do or cause to be done any act or acts whatever 
whereby any building, construction or work of any public utility, or any engine, 
machine or structure or any matter or thing appertaining to the same shall be 
stopped, obstructed, impaired, weakened, injured or destroyed, he shall be guilt 
of a misdemeanor. (1871-2, c. 188, s. 39; Code, s. 1974; Rev., s. 3756; C.S., s. 3478; 
1963, Gi loo, s..1)) 


Cross Reference. — As to injury to property 
of railroads and other carriers, see 88 14-278, 
14-279. 


§ 62-324. Disclosure of information as to shipments unlawful. — (a) It shall 
be unlawful for any common carrier engaged in intrastate commerce or any 
officer, receiver, trustee, lessee, agent, or employee of such carrier, or for any 
other person authorized by such carrier, to receive information, knowingly to 
disclose to, or permit to be acquired by any person other than the shipper or 
consignee without the consent of such shipper or consignee, any information 
concerning the nature, kind, quantity, destination, consignee, or routing of any 
property tendered or delivered to such common carrier for such transportation, 
which information may be used to the detriment or prejudice of such shipper 
or consignee, or which may improperly disclose his business transactions to a 
competitor; and it shall also be unlawful for any person to solicit or knowingly 
receive any such information which may be so used. 


(b) Nothing in this section shall be construed to prevent the giving of such 
information in response to any legal process issued under the authority of any 
court, or any officer or agent of the State or of the government of the United 
States, in the exercise of his power, or to any officer or other duly authorized 
person seeking such information for the prosecution of persons charged with 
or suspected of crimes or to another carrier, or its duly authorized agent, for 
the purpose of adjusting mutual traffic accounts in the ordinary course of 
ewe of such carriers. (1947, c. 1008, s. 30; 1961, ¢. 472, s. 8; 1963, c. 1165, 
£23 


§ 62-325. Unlawful motor carrier operations. — (a) Any person, whether 
carrier, passenger, shipper, consignee, or any officer, employee, agent, or 
representative thereof, whe shall knowingly offer, grant, or give or solicit, 
accept, or receive ay rebate, concession, or discrimination in violation of any 
provision of this Chapter, or who by means of any false statement or 
representation, or by the use of any false or fictitious bill, bill of lading, receipt, 
voucher, roll, account, claim, certificate, affidavit, deposition, lease, or bill of 
sale, or by any other means or device, shall knowingly and willfully by any such 
means or otherwise fraudulently seek to evade or defeat regulations as in this 
Chapter provided for motor carriers, shall be deemed guilty of a misdemeanor 
and upon conviction thereof be fined not more than five hundred dollars ($500.00) 
for the first offense and not more than two thousand dollars ($2,000) for any 
subsequent offense. 
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(b) Any motor carrier, or other person, or any officer, agent, employee, or 
representative thereof, who shall willfully fail or refuse to make a report to the 
Commission as required by this Article, or other applicable law, or to make 
specific and full, true, and correct answer to any question within 30 days from 
the time it is lawfully required by the Commission so to do, or to keep accounts, 
records, and memoranda in the form and manner prescribed by the Commission, 
or shall knowingly and willfully falsify, destroy, mutilate, or alter any such 
report, account, record, or memorandum, or shall knowingly and willfully 
neglect or fail to make true and correct entries in such accounts, records, or 
memoranda of all facts and transactions appertaining to the business of the 
carrier, or person required under this Article to keep the same, or shall 
knowingly and willfully keep any accounts, records, or memoranda contrary to 
the rules, regulations, or orders of the Commission with respect thereto, shall 
be deemed guilty of a misdemeanor and upon conviction thereof be subject for 
each offense to a fine of not more than five thousand dollars ($5,000). As used 
in this subsection the words “kept” and “keep” shall be construed to mean made, 
prepared, or compiled, as well as retained. It shall be the duty of the Commission 
to prescribe and enforce such general rules and regulations as it may deem 
necessary to compel all motor carriers to keep accurate records of all revenue 
received by them to the end that any tax levied and assessed by the State of 
North Carolina upon revenues may be collected. Any agent or employee of a 
motor carrier who snall willfully and knowingly make a false report or record 
of fares, charges, or other revenue received by a carrier or collected in its behalf 
shall be guilty of a misdemeanor and upon conviction shall be fined or 
imprisoned, or both, in the discretion of the court. 


(c) Any person who, at any bus terminal, solicits or otherwise attempts to 
induce any person to use some form of transportation for compensation other 
than that lawfuily using said terminal premises by contract with the terminal 
operator or by valid order of the Commission shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined not more than fifty dollars ($50.00) 
or imprisoned not to exceed 30 days, or both, in the discretion of the court. (1947, 
CDOS sen 50501949 ei1325 825021953, c. 1140, s. 4; 1957, c. 1152, s: 16; 1961, 
Ce 2 ASS. oth Oo, C1 O58 ek) 


§ 62-326. Furnishing false information to the Commission; withholding 
information from the Commission. — (a) Every person, firm or corporation 
operating under the jurisdiction of the Utilities Commission or who is required 
by law to file reports with the Commission who shall knowingly or willfully file 
or give false information to the Utilities Commission in any report, reply, 
response, or other statement or document furnished to the Commission shall be 
guilty of a misdemeanor and shall be fined or imprisoned in the discretion of 
the court. 


(b) Every person, firm, or corporation operating under the jurisdiction of the 
Utilities Commission or who is required by law to file reports with the 
Commission who shall willfully withhold clearly specified and reasonably 
obtainable information from the Commission in any report, response, reply or 
statement filed with the Commission in the performance of the duties of the 
Commission or who shall fail or refuse to file any report, response, reply or 
statement required by the Commission in the performance of the duties of the 
Commission shall be guilty of a misdemeanor and shall be fined or imprisoned 
in the discretion of the court. (1969, c. 765, s. 1.) 
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